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INo.  8,688. — Department  One.] 

November  6.  1882. 

CHARLES  H.  CONDEE  et  al.  v.  HIRAM  M.  BARTON. 


Change  of  Conclusions  of  Law  bbfcks  Entit  of  Judgment. — The  declara- 
tion of  the  general  conclusion  of  law  from  the  facta  found  U the  rendi- 
tion of  the  Judgment  In  ao  far  that  when  entered  the  Judgment  entered 
mag  relate  to  auch  rendition  for  certain  purposes;  but  this  does  not  make 
the  conclusion*  of  law  first  announced  final  and  beyond  the  reach  of  the 
Court  so  aa  to  preclude  the  Court  from  changing  the  conclusions  of  law 
at  any  time  before  the  judgment  la  entered. 

Judgment,  When  Final. — A judgment  Is  not  final  until  It  Is  recorded. 

Real  Estate  Bhoxeb  —Commissions — Estoppel. — A real  estate  broker  la 
not  estopped  from  claiming  his  cemmlsslons  because  the  memorandum  of 
agreement  between  himself  and  the  defendant  describes  the  defendant  as 
owner  of  the  property  to  be  sold. 


Appeal  by  defendant  from  judgment  of  the  Superior  Court 
of  the  County  of  San  Bernardino,  and  from  an  order  vacat- 
ing and  setting  aside  the  decision  and  conclusions  of  law  in 
favor  of  defendant  and  thereupon  deciding  and  fiiing  conclu- 
sions of  law  in  favor  of  plaintiffs.  Rolfe,  J. 

Action  on  contract  The  complaint  set  forth  the  execution 

Cau.  Bara.  LXII  — I 
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CONDEE  V.  BaETON. 


[Nov.  1882. 


of  an  agreement  in  writing,  its  performance  by  plaintiff,  and 
a breach  thereof  by  defendant 

The  agreement  was  as  follows: 

“ Memorandum  of  agreement  made  and  entered  into  this 
twenty-eighth  of  January,  a.  d.  1882,  by  and  between  H.  M. 
Barton  of  the  first  part  and  Condee  & Marshall,  parties  of  the 
second  part,  witnesseth  that  whereas  the  said  party  of  first 
part  is  the  owner  of  two  hundred  and  twenty  acres  of  land  in 
Lugonia  district,  known  as  the  Barton  tract,  in  San  Bernardino 
County,  State  of  California,  together  with  twenty-two  shares 
of  water  in  Sunnyside  division,  of  the  North  Fork  ditoh  of  the 
Santa  Ana  River,  and.  is  desirous  of  selling  the  same  through 
the  agency  of  the  said  Condee  & Marshall. 

“ Now,  therefore,  it  is  hereby  agreed  between  the  parties 
hereto  that  the  said  tract  of  land  together  with  the  water  rights 
shall  and  is  hereby  placed  in  the  hands  of  the  said' Condee  & 
Marshall,  as  agents  for  sale,  on  the  following  terms,  to  wit, — 
the  tract  is  to  be  platted  and  mapped  and  advertised,  and  sold 
in  such  tracts  as  the  said  Condee  & Marshall  shall  see  fit,  and 
all  realized  over  fifty-five  dollars  per  acre  shall  be  retained  by 
said  Condee  & Marshall  as  commission  for  the  sale  of  said  tract 
of  land  and  water  rights,  and  the  said  Barton  agrees  to  receive 
not  less  than  one  quarter  cash  down  on  each  sale  made  by 
Condee  & Marshall,  and  upon  receipt  of  said  payment  the  said 
Barton  agrees  to  execute  a bond  for  a deed  allowing  the  balance, 
three  fourths,  to  be  paid  in  equal  payments  of  one,  and  two,  and 
three  years,  at  ten  per  cent,  per  annum  interest  ; interest  pay- 
able semi-annually ; and  it  is  further  agreed  that  the  said  Con- 
dee & Marshall  shall  have  one  year  from  date  hereof  to  affect 
the  sale  of  said  tract  of  land  and  water  right  as  above 
agreed. 

“ Dated  at  San  Bernardino,  January  28,  1882. 

“IT.  M.  B A ETON, 

“ Condee  & Marshall.” 

Defendant’s  bill  of  exceptions  shows  the  following  facts: 
In  this  case,  on  this  third  day  of  July,  1882,  the  Court  signed 
and  filed  findings  of  fact  and  conclusions  of  law.  The  con- 
clusions of  law  are  in  the  following  words,  to  wit:  “As  con- 
clusions of  law,  the  Court  decides  that  the  plaintiff*  are  not 
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entitled  to  any  judgment  against  the  defendant,  but  that  the 
defendant  should  have  judgment  against  plaintiffs  for  his 
costs  and  disbursements  in  this  action  expended  and  incurred.” 
. Immediately  upon  the  announcement  by  the  Court  of  its 
decision  and  the  filing  of  the  said  findings  and  conclusions  of 
law,  the  plaintiffs  made  then  motion,  to  wit:  The  Court  hav- 
ing filed  its  findings  in  this  case,  plaintiffs  move  the  Court  for 
judgment  in  their  favor  on  the  findings  of  fact  as  filed,  and 
to  set  aside  the  conclusions  of  law  therein  made,  and  give 
judgment  for  plaintiffs  as  prayed  for.  Thereupon  the  Conrt 
ordered  that  entry  of  judgment  be  stayed  till  said  motion  was 
heard.  Subsequently,  on  September  4,  1882,  upon  argument 
of  said  motion,  and  before  the  Court  ruled  on  it,  the  defend- 
ant objected  to  its  being  allowed,  on  the  grounds:  1.  That  the 
Court  having  filed  its  findings  of  fact  and  conclusions  of  law, 
and  made  its  decision,  that  the  action  of  the  Court  can  not  be 
reviewed  except  upon  a motion  for  a new  trial  or  appeal  from 
the  judgment.  2.  That  the  findings  of  fact  do  not  support  a 
judgment  for  plaintiffs. 

The  Court  afterwards,  on  September  5,  1882,  made  and 
caused  to  be  filed  this  order  and  decision:  “In  the  above-enti- 
tled cause,  the  Court  having  heretofore  filed  its  findings  of 
fact  and  conclusions  of  law,  and  thereupon  the  plaintiffs,  by 
their  attorney,  having  moved  the  Court  for  judgment  in  their 
favor  upon  the  facts  as  found  by  the  Court,  and  the  same 
having  been  fully  considered  by  the  Court,  it  is  now  ordered 
that  the  aforesaid  conclusions  of  law  in  favor  of  the  defend- 
ant be  vacated  and  set  aside,  and  upon  the  facts  so  found  as 
aforesaid,  the  Court  decides  and  finds  as  conclusions  of  law, 
that  plaintiffs  are  entitled  to  judgment  against  the  defendant 
for  the  sum  of  four  thousand  four  hundred  dollars,  together 
with  costs  of  this  action.  Let  judgment  be  entered  accord- 
ingly-” 

Thereupon  judgment  was  entered  for  plaintiffs.  After  de- 
cision in  department,  a petition  for  hearing  in  bank  was  pre- 
sented and  denied. 

Satterwhite  £ Curtis , for  Appellant. 

The  bill  of  exceptions  shows:  After  the  Court  had  signed 
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and  filed  findings  of  fact  and  conclusions  of  law,  or  in  other 
words,  made  its  decision,  it  could  not  change  its  conclusions 
of  law  or  decision  except  upon  a motion  for  a new  trial.  Or 
if  the  point  could  not  be  reviewed  on  motion  for  new  trial, 
then  the  only  remedy  would  be  an  appeal  from  the  judgment 
When  the  trial  is  by  the  Court,  the  filing  of  findings  of  fact 
and  conclusions  of  law,  is  the  rendition  of  the  judgment 
(C.  0.  P.,  §§  632,  633.) 

We  call  the  Court’s  attention  to  the  fact,  that  no  other  order 
for  judgment  is  necessary  but  the  findings  and  conclusions  of 
law.  That  is  the  decision  which  authorizes  judgment  to  be 
entered  by  the  Clerk.  (C.  C.  P.,  § 633.)  This  talk,  there- 
fore, by  lawyers  or  Courts,  about  the  “order  for  judgment 
being  entered  in  the  minutes,”  is  entirely  gratuitous  in  a case 
like  this.  The  decision  of  the  Court  is  the  judgment  (Gray 
v.  Palmer,  28  Cal.  416;  Cal.  Stale  Tel.  Co.  v.  Patterson,  1 
Nev.  150.) 

“ The  judgment  is  not  always  rendered  immediately  after 
the  rendition  of  the  verdict,  or  even  after  the  findings  of  fact 
by  the  Judge,  because  a special  verdict  may  be  returned,  and 
in  such  a case  it  frequently  happens  that  what  judgment  shall 
be  rendered  thereon  is  reserved  for  argument.  So  after  the 
facts  have  been  found  by  the  Court,  what  conclusion  of  law 
(judgment)  follows  may  be  reserved  for  argument.”  (Cray 
v.  Palmer,  28  Cal.  420.) 

When  the  jury  return  a general  verdict,  that  is  the  rendi- 
tion of  the  judgment,  and  the  Clerk  must  enter  judgment  in 
conformity  thereto  within  twenty-four  hours.  (C.  C.  P., 
§ 664.)  A special  verdict  leaves  the  rendition  of  the  judg- 
ment to  the  Court.  (C.  C.  P.,  § 624.)  Therefore,  we  say 
that  when  a special  verdict  is  returned,  or  findings  of  fact  filed, 
without  any  conclusions  of  law,  the  case  is  open  to  the  Court 
to  render  whatever  judgment  it  believes  is  correct.  But  when 
a general  verdict  is  returned,  or  findings  of  fact  and  conclu- 
sions of  law  are  filed,  the  Court  can  not  vacate  or  set  either 
aside,  except  upon  a motion  for  new  trial  under  Code  of  Civil 
Procedure,  Sections  633,  657.  (27  Cal.  688;  38  id.  528;  42 

id.  507 ; 43  id.  452 ; Los  Angeles  Co.  Bank  v.  Raynor,  9 P.  C. 
Ia  J.  743;  51  CaL  507.) 
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Henry  M.  Willis  and  C.  W.  C.  Rowell,  for  Respondents. 

A new  trial  is  a re-examination  of  an  issue  of  fact.  (Code 
C.  P.,  § 656.)  When  the  facts  are  found  by  the  Court  cor- 
rectly, why  ask  for  a re-examination  of  the  issues  of  fact? 
Qui  bono.  It  is  urged  that  Subdivision  7 of  Section  657,  C. 
C.  P.,  applies.  Such  is  not  my  construction.  That  means 
such  an  error  of  law  in  the  admission  or  rejection  of  testi- 
mony or  giving  an  instruction  as  would  or  might  have  pro- 
duced a change  in  the  verdict  of  the  jury  or  decision  of  the 
Court.  A change  in  the  facts  found  or  established  by  proper 
evidence  on  trial.  ( Oambert  v.  Hart,  44  Cal.  542;  Marlin  v. 
Matfield,  49  id.  42.) 

When  no  errors  in  the  admission  or  rejection  of  testimony 
or  instructions  given  are  assigned,  and  it  is  conceded  the 
facts  are  properly  found,  but  the  Court  at  first  comes  to  a 
wrong  conclusion,  it  is  the  duty  of  counsel  and  proper  prac- 
tice to  call  the  trial  Court’s  attention  to  its  error  and  have  it 
corrected  before  final  judgment.  The  trial  Court  has  full  con- 
trol over  its  records  until  an  appeal  is  prosecuted  to  this  Courts 
(Browner  v.  Davis,  15  Cal.  9;  Swain  v.  Naglee,  19  id.  127; 
Heyeler  v.  Hendsell,  27  id.  491 ; Branger  v.  Chevalier,  9 id. 
172;  Leviston  v.  Swan,  33  id.  480;  Estate  of  Schroeder,  46  id. 
305 ; Mnlliken  v.  Hvil,  5 id.  245. ) 

When  the  findings  of  fact  are  defective  they  may  be  corrected 
on  motion.  (Pralus  v.  Jefferson  G.  & S.  M.  Co.,  34  id.  558; 
Hathaway  v.  Ryan,  35  id.  188 ; Cowing  v.  Rogers,  34  id.  648.) 
If  the  trial  Court  can  correct  an  error  of  fact  on  its  being 
pointed  out,  why  not  an  error  of  law  ? 

The  Cotot  : 

Wc  know  no  principle  that  would  estop  the  plaintiffs  from 
claiming  their  commission,  because  the  “ memorandum  of  agree- 
ment” describes  the  defendant  as  owner  of  the  property  to  be 
sold. 

We  can  see  no  objection  to  the  practice  of  changing  the 
conclusions  of  law,  based  upon  the  finding  of  facts  at  any 
time  before  judgment  is  entered.  The  declaration  of  the 
general  conclusion  of  law  from  the  facts  found,  is  the  rendi- 
tion of  the  judgment  in  so  far,  as  that,  when  entered,  the 
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judgment  entered  may  relate  to  such  rendition  for  certain 
purposes.  But  this  does  not  make  the  conclusions  of  law 
first  announced  final  and  beyond  the  reach  of  the  Court. 
There  is  no  judgment  which  is  final  until  a judgment  is  re- 
corded. 

Judgment  and  order  affirmed. 


[No.  7,618. — Department  One.] 

November  8,  1882. 

ROWENA  G.  STEELE  v.  BOARD  OF  SUPERVISORS 
OF  MERCED  COUNTY. 


Service  of  None*  by  Mail  — Appeal  — Notice  of  Appeal  — Dismissal  of 
Appeal. — On  the  authority  of  Reed  ▼.  Allleon , 10  P.  C.  L.  J.  239,  appeal 
dismissed. 

Appeal  by  defendants  from  the  judgment  of  the  Superior 
Court  of  the  County  of  Merced.  Marks,  J. 

Petition  for  writ  of  mandate  to  compel  the  Board  of  Super- 
visors of  Merced  County  to  award  the  county  printing  to  the 
plaintiff.  The  petition  for  the  writ  was  filed  in  the  Superior 
Court  of  Merced  County  on  August  27,  1880.  Defendants 
demurred  to  the  writ;  the  demurrer  was  overruled,  and  de- 
fendants declining  to  answer,  judgment  was  given  against  them. 
The  notice  of  appeal  was  dated  November  5,  1880. 

As  appears  from  return  of  service  indorsed  thereon,  it  was 
served  on  the  sixth  day  of  November,  1880,  on  the  plaintiff, 
Rowena  G.  Steele,  personally,  at  the  county  of  Merced,  by 
the  Sheriff  of  that  county.  The  affidavit  of  service  of  the 
notice  upon  the  plaintiff’s  attorney  is  in  the  words  and  figures 
following: 

“ State  of  California,  County  of  Merced,  ss. : Zue  G.  Peck, 
being  duly  sworn,  deposes  and  says:  he  is  a white  male  citi- 
zen over  the  age  of  twenty-one  years,  and  he  is  clerk  in  the 
office  of  Frank  H.  Farrar,  Distriot  Attorney  of  Merced  County, 
California.  That,  as  such  clerk,  he  did,  on  the  eighth  day  of 
November,  a.  d.  1880,  deposit  in  the  United  States  post-office 
in  the  town  of  Merced,  county  of  Merced,  State  of  California, 
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a scaled  envelope  with  a six -cent  United  States  postage  stamp 
imprinted  thereon,  containing  a true  and  correct  copy  of  the 
annexed  notice  of  appeal,  and  directed  to  Mrs.  Laura  DeForce 
Gordon,  29  Montgomery  Block,  San  Francisco,  California. 

“ That  affiant  is  informed  and  believes,  and  so  states  the  facts 
to  be,  that  said  Laura  DeForce  Gordon  is  the  attorney  of  record 
for  the  plaintiff  in  the  action  wherein  the  annexed  notice  of 
appeal  is  given,  and  that  her  place  of  business  is  at  29  Mont- 
gomery Block,  in  the  City  and  County  of  San  Francisco,  State 
of  California.  Zue  G.  Peck.” 

Respondent  moved  to  dismiss  the  appeal  on  the  ground 
that  no  service  of  the  notice  of  appeal  was  shown  in  the  tran- 
script on  appeal. 

Laura  De  Force  Gordon,  for  the  motion. 

This  appeal  should  be  dismissed,  as  there  is  nothing  in  the 
transcript  to  show  or  prove  service  of  “ Notice  of  Appeal,” 
which  must  be  shown.  ( Hildreth  v.  Gwindon,  10  Cal.  490.) 
The  alleged  service  on  Rowena  G.  Steele  by  the  Sheriff  per- 
sonally is  nugatory  and  void.  (C.  C.  P.,  § 1015;  Grant  v. 
White,  6 Cal.  55 ; Abrahams  v.  Stokes,  39  id.  150 ; Whittle  v. 
Renner,  55  id.  395 ; Prescott  v.  Sallhouse,  53  id.  221.)  The 
only  proof  offered  is  a pretended  service  shown  by  the  affi- 
davit of  Zue  G.  Peck,  which  affidavit  is  manifestly  insufficient 
in  the  following  particulars: 

1.  It  does  not  show  that  the  residence  or  place  of  business  of 
the  parties  giving  notice  is  in  a different  place  than  that  of  the 
respondent’s  attorney,  to  whom  they  thus  attempt  to  give  notice. 
Service  by  mail  can  only  be  made  where  the  persons  making 
the  service  and  the  person  to  whom  it  is  to  be  made,  reside,  or 
have  their  places  of  business,  in  different  places,  between  which 
there  is  a regular  communication  by  mail.  (C.  C.  P.,  § 1012; 
Moore  v.  Besse,  35  CaL  184;  Schenck  v.  McKie,  4 How.  Pr. 
246.) 

2.  The  affidavit  of  Peck  fails  to  show  a single  step  towards 
a valid  service  of  “ Notice  of  Appeal.”  It  does  not  show  that 
the  mailing  of  the  notice  was  done  at  the  request  of  the  ap- 
pellants or  their  attorney,  or  on  their  behalf.  Without  some 
authority  to  do  so,  he  had  no  right  to  mail  the  notice,  and  it 
should  be  disregarded.  ( McMillan  v.  Reynolds,  11  CaL  379.), 
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8.  It  does  not  show  that  the  postage  was  paid.  The  affi- 
ant’s statement  there  was  “ a six-cent  U.  S.  postage-stamp 
imprinted  upon  the  envelope,”  inclosing  “ annexed  Notice  of 
Appeal,”  does  not  indicate  whether  that  amount  was  sufficient 
to  pay  the  postage  on  the  same,  nor  does  he  state  that  the 
said  stamps  were  uncanceled. 

4.  The  affidavit  of  the  mailing  of  the  notice  does  not  show 
that  the  notice  of  appeal  mentioned  in  said  affidavit  was  the 
notice  of  appeal  in  this  cause,  or  to  what  cause  it  did  refer. 

5.  The  affidavit  fails  to  state  that,  at  the  time  of  the  mail- 
ing of  the  notice,  the  residence  or  place  of  business  of  the 
plaintiff’s  attorney  was  in  the  City  and  County  of  San  Fran- 
cisco, to  which  place  he  swore  he  had  addressed  the  said  notice 
on  the  eighth  day  of  November,  1880,  although  the  affiant  says 
he  “ believes  ” that  on  the  fifteenth  day  of  November,  1880,  the 
date  on  which  the  jurat  is  made  to  the  said  affidavit,  that  the 
place  of  business  of  plaintiff’s  attorney  is  in  the  said  City  and 
County  of  San  Francisco;  but  there  is  nothing  in  this  affidavit 
of  mailing  notice  that  even  pretends  to  show  that  the  residence, 
of  plaintiff’s  attorney  was  in  San  Francisco  at  the  date  of 
mailing  the  notice.  There  is  an  interval  of  seven  days  between 
the  time  of  mailing  notice  and  the  making  of  the  affidavit 
that  “ affiant  believes  the  place  of  business  of  plaintiff’s  attor- 
ney to  be  in  San  Francisco.”  It  is  wholly  immaterial  where 
plaintiff’s  attorney  resided  seven  days  after  the  mailing  of 
the  notice.  Where  did  she  reside  or  have  her  place  of  business 
on  the  eighth  of  November,  1880,  the  date  of  mailing  of  the 
notice?  ( Moore  v.  Besse,  supra.) 

6.  The  affidavit  contains  no  mention  that  there  is  a regular 
communication  by  mail  between  the  place  of  business  of  the 
person  giving  notice  and  the  person  to  whom  the  notice  is 
given,  as  is  positively  required  by  the  statute  (C.  C.  P., 
§ 1012.)  Nor  does  it  show  that  there  is  any  communication  by 
mail  whatever,  which  renders  the  pretended  service  fatally 
defective,  and  must  be  so  regarded.  {People  v.  Alameda  T. 
P.  Road  Co.,  30  Cal.  182.)  The  affidavit  of  service  is  ineffec- 
tual, if  not  strictly  in  compliance  with  the  statute.  {Peo- 
ple v.  Alameda  R.  Road  Co.,  and  cases  cited,  30  id.  182;  Dali 
v.  Smith,  32  id.  475.)  “ The  appeal  should  show  due  service.” 
{Franklin  v.  Reiner,  8 id.  341.)  “Unless  it  affirmatively  ap- 
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pear  in  the  record  that  a copy  of  the  notice  of  appeal  has  been 
served  upon  the  adverse  party  or  his  attorney,  the  Supreme 
Court  cannot  take  jurisdiction  of  the  case.  (Hildreth  v.  Own- 
don,  10  id.  490.) 

Frank  H.  Farrar  and  P.  D.  Wiggvnlon,  contra. 

The  Court: 

The  motion  to  dismiss  the  appeal  in  this  case 
on  the  authority  of  Reed  v.  Allison,  10  P.  C.  I* 
cases  cited  therein. 

Appeal  dismissed. 


is  sustained 
J.  239,  and 


(No.  T, 166.-— In  Bank.] 

November  9,  1882. 

PIERRE  PRIET  et  al.  v.  CHARLES  HUBERT  rt  ab. 


Counts  WiUiKT  — Dcnont  8tb«*t  Comhibsiom. — Action  brought  under  tbs 
fifteenth  section  of  the  Act  to  authorise  the  widening  of  Dupont  Street 
In  the  City  and  County  of  San  Francisco  (Statutes  1875-6,  p.  433).  Hun- 
ter, one  of  the  defendants,  was  the  owner  of  a lot  of  land,  and  plaintiffs 
had  a leasehold  Interest  therein.  The  Dupont  Street  Commissioners  as- 
sessed the  damages  to  the  lot  at  ten  thousand  nine  hundred  and  thirty- 
two  dollars  In  favor  of  Hunter,  “ and  to  all  owners  and  claimants,  known 
and  unknown.”  A warrant  (No.  92)  was  drawn  on  the  Dupont  Street 
Fund  In  favor  of  Hunter  for  the  tes  thousand  nine  hundred  and  thirty- 
two  dollars,  and  was  by  him  Indorsed  to  one  Ttbbey,  who  was  Secretary 
of  the  Board  of  Commissioners.  Afterwards,  the  Board  ascertaining  that 
there  was  a lease  of  the  lot,  and  a doubt  or  dispute  about  the  value  thereof 
and  of  the  damages,  drew  another  warrant  (No.  114),  the  one  In  con- 
troversy, payable  out  of  the  same  fund  and  for  the  same  amount,  and 
deposited  It  with  the  defendant  Reynolds,  as  County  Clerk,  and  notified 
the  defendant  Hubert,  as  Treasurer  of  the  City  and  County,  of  the  draw- 
ing and  depositing  thereof,  and  of  the  description  of  the  lot  of  land  cov- 
ered by  warrant  No.  114.  Afterwards  Hubert,  through  a deputy,  paid  In  full 
to  Tlbbey  warrant  No.  92.  The  Court  below  held  the  payment  was  to 
Hunter,  received  by  his  authorised  agent,  and  was  In  fnll  satisfaction  of 
the  award  and  of  warrant  No.  114,  and  denied  relief  as  against  the  de- 
fendants Hubert,  Treasurer,  and  Reynolds,  County  Clerk.  In  this  Court, 
Held:  If  the  finding,  that  warrant  No.  92  was  delivered  to  and  left  with 
Tlbbey  by  defendant  Hunter,  " with  power  and  authority  from  aald  Hunter 
to  deliver  the  same  to  defendant  Hubert,  Treasurer,  and  collect  and  re- 
cetre  from  him  the  amount  expressed  therein,”  means  that  there  was  an 
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actual  agreement  between  Hunter  and  Tlbbey,  to  the  effect  that  the  latter 
should  collect  the  warrant,  either  for  himself  or  Hunter,  the  evidence  does 
not  support  the  finding.  The  evidence  clearly  shows  that  the  warrant 
was  to  be  left  with  Tlbbey,  “ to  be  placed  In  the  hands  of  the  County 
Clerk  ” until  such  time  as  the  dispute  between  Hunter  and  the  plnlntlflfs 
should  be  determined. 

When  Payment  by  Treasures  is  Violation  of  Official  Duty. — The  pay- 
ment by  the  Treasurer,  with  full  knowledge  of  the  facts,  to  Tlbbey  of  the 
moneys  which  he  himself  had  set  apart  for  the  payment  of  warrant  No. 
114  was  made  in  violation  of  bis  official  duty. 

Effect  of  Unauthorized  Payment. — Such  payment  to  Tlbbey  of  the  money 
which  should  have  been  reserved  for  distribution  in  accordance  with  the 
decree,  herein,  was  not  a payment  to  Hunter;  nor  could  the  plaintiffs  be 
deprived  of  their  interest  In  warrant  No.  114,  or  the  proceeds  thereof, 
by  the  circumstance  that  the  Treasurer  had  paid  a like  sum  to  another 
person  upon  another  warrant  in  which  the  plaintiffs  had  no  interest. 

Parties  — Bill  in  Equity  — Effect  of  Decree  in  this  Case. — Section  15 
of  the  Act,  provides  that  a party  In  Interest  may  in  a case  like  this  pro- 
ceed against  the  Treasurer  by  a bill  In  equity ; all  persons  In  interest.  If 
known,  being  made  parties.  And  It  was  the  Intent  of  the  Legislature  that  the 
decree  of  the  Court  should  adjudicate  the  conflicting  claims  and  provide 
for  a just  and  proper  distribution  between  the  claimants  and  should  con- 
clusively determine  the  duty  of  the  Treasurer  to  pay  to  the  parties  ad- 
judged to  have  an  interest  in  the  warrant  the  sum  decreed  to  be  the  value 
of  snch  Interest 

Directions  as  to  Pbociedinob  and  Decree. — In  this  case  directions  given 
as  to  the  proper  proceedings  to  be  taken,  and  decree  to  be  entered  by  tbo 
Court  below. 

Appeal  by  plaintiffs  from  the  judgment  in  the  Twelfth 
District  Court,  City  and  County  of  San  Francisco,  in  favor  of 
the  defendant  Charles  Hubert,  and  from  the  order  denying 
plaintiffs  motion  for  a new  trial.  Appeal  by  defendant  David 
Hunter  from  the  judgment  in  said  Court  against  him  in  favor 
of  the  plaintiffs,  and  from  the  judgment  in  favor  of  the  de- 
fendants Charles  Hubert  and  Thomas  H.  Reynolds,  and  also 
from  the  order  denying  a motion  for  a new  trial.  Daingeb- 
FIELD,  J. 

This  is  an  action  brought  by  plaintiffs  to  have  determined 
the  respective  interests  of  the  plaintiffs  and  the  defendant 
David  Hunter  in  a warrant,  No.  114,  drawn  by  the  Board  of 
Dupont  Street  Commissioners  in  the  City  and  County  of  San 
Francisco  upon  the  City  and  County  Treasurer  to  pay  the 
damages  assessed  under  the  Act  of  March  23,  1876  (Stats. 
1876—0  p.  433),  and  deposited  with  the  defendants  Thomas  H. 
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Reynolds,  as  Clerk  of  the  City  and  County,  under  the  provis- 
ions of  Section  15  of  the  Act. 

The  Court  below  gave  judgment  in  favor  of  the  plaintiffs 
against  the  defendant  David  Hunter  for  the  sum  of  one  thou- 
sand six  hundred  and  fifty  dollars  as  damages;  and  judgment 
in  favor  of  the  defendants  Charles  Hubert  and  Thomas  H. 
Reynolds  as  against  both  plaintiffs  and  the  defendant  Hunter. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

D.  H.  Whittemore,  for  Plaintiffs  (Appellant  and  Re- 
spondent). 

He,  after  a statement  of  the  evidence  and  argument  upon 
the  fact,  concluded : “ We  are  satisfied  with  our  judgment 
against  Hunter,  and  he  is  greatly  to  blame  for  placing  it  in 
Tibbey’s  power  to  get  the  money  — ours  as  well  as  his  own  — 
and  he  is  clearly  responsible  to  us.  It  is  only  in  the  event 
that  the  judgment  between  Hunter  and  Hubert  is  reversed, 
that  we  ask  to  have  the  judgment  between  plaintiff  and  Hubert 
reversed.” 

H.  J.  Tilden,  for  David  Hunter,  Appellant. 

Warrant  No.  92  was  never  issued  by  thp  Commissioners. 
Issue  is  to  send  out,  to  put  in  circulation  for  use.  (Webster's 
Diet.)  Nor  was  there  any  authority  for  the  drawing  of  war- 
rant No.  92.  It  was  never  delivered  to  Hunter,  but  was  kept 
by  H.  S.  Tibbey,  the  Secretary  of  the  Commissioners  to  be 
deposited  with  the  County  Clerk  as  required  by  said  Act 
Nor  was  it  indorsed.  Indorsement  consists  in  writing  one’s 
name  on  a negotiable  instrument,  and  delivering  it  to  another 
person  with  intent  to  pass  the  title.  (Civil  Code,  §§  3108,  3123 ; 
Story  on  Promissory  Notes,  § 120,  a;  Marston  v.  Allen , 
8 M.  & W.  499.) 

Certainly  the  evidence  does  not  show  that  Hunter  delivered 
it  to  Tibbey,  or  intended  to  pass  the  title  to  him  or  any  one; 
nor  is  it  negotiable.  A negotiable  instrument  is  one  for  a 
fixed  amount  and  payable  absolutely,  and  not  from  any  par- 
ticular fund.  (3  Kent,  side  page  76;  Story  on  Bills  of  Ex- 
change, § 46;  Civil  Code,  § 3095.)  Warrants  drawn  on  the 
County  Treasurer  are  not  negotiable.  (People  v.  Gray,  23 
Cal.  125 ; Dana  v.  San  Francisco,  19  id.  486  ; Argentina  v.  San 
Francisco,  16  id.  275 ; Martin  v.  San  Francisco,  id.  285.) 
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Tibbey  was  acting  in  his  official  capacity  as  Secretary  of 
the  Dupont  Street  Commissioners  at  the  time  and  in  the 
matter  of  the  signing  of  said  warrants  by  Hunter,  and  in  re- 
taining warrant  No.  92 ; and  he  retained  it  as  such  Secretary, 
in  obedience  to  a law  binding  both  on  Tibbey  and  on  defend- 
ant Hunter,  in  order  that  said  Commissioners  could  deposit 
it  with  the  County  Clerk.  Tibbey  did  not  retain  the  warrant 
as  indorsee.  Hunter  had  no  reason  to  suppose  that  the  Com- 
missioners would  not  perform  their  duty  and  comply  with 
the  provisions  of  said  Act,  and  deposit  naid  warrant  with  the 
County  Clerk. 

If  the  Treasurer  had  paid  the  warrant  in  good  faith,  and 
without  notice  of  the  facts,  there  might  be  some  excuse  for 
the  payment;  but  the  Treasurer  had  notice  of  the  drawing  of 
warrant  No.  114  for  the  award  of  damages  to  said  lot  No.  2, 
block  No.  118;  he  was  the  Treasurer  of  the  Dupont  Street 
Commissioners,  was  served  with  written  notice  of  the  drawing 
of  warrant  No.  114  for  the  damages  to  said  lot,  and  registered 
the  warrant  on  July  14,  1877.  (See  Civil  Code,  §§  18  and  19 ; 
McClure  v.  Town  of  Oxford,  94  U.  S.  432 ; Christy  v.  Sulli- 
van, 50  Cal.  338 ; Wade  on  Notice,  § 439 ; Commercial  Banlc 
of  Rochester  v.  Colt,  15  Barb.  506.) 

If  warrant  No.  92  had  been  a negotiable  instrument,  the 
payment,  under  the  circumstances  of  this  case,  would  not  have 
been  valid. 

The  rule  is  that  a payment  is  valid  only  when  made  bona 
fide,  without  any  knowledge  of  facts  which  justly  impair  or 
destroy  the  rights  of  the  holder.  (Story  on  Bills  of  Exchange, 
§ 450 ; Redington  v.  Woods,  45  Cal.  421 ; Dresser  v.  Missouri 
R.  R.,  93  U.  S.  93;  Civil  Code,  § 3164.) 

The  Court  erred  in  rendering  a money  judgment  against 
defendant  Hunter  and  in  favor  of  the  plaintiff,  because,  as 
stated  above,  this  is  an  equitable  action  in  the  nature  of  a 
special  proceeding  for  the  just  distribution  of  warrant  No. 
114,  as  provided  by  section  15  of  said  Act,  and  not  an  action 
for  damages. 

I respectfully  submit  that  the  judgment  should  be  reversed 
and  a judgment  entered  distributing  the  warrant  No.  114  be- 
tween the  plaintiff  and  defendant  David  Hunter. 
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J.  F.  Cou'dery  and  W.  C.  Burnett,  for  Respondents  Hubert 
and  Reynolds. 

Warrant  No.  92  was  issued  by  the  Board  of  “ Dupont 
Street  Commissioners”  under  their  official  seal,  used  by  the 
Board  to  verify  their  official  acts  (Stat.,  § 4),  April  20,  1877, 
for  ten  thousand  nine  hundred  and  thirty-two  dollars,  for  the 
award  for  damages,  etc.,  to  David  Hunter,  or  order,  signed  by 
the  President  and  Secretary  of  the  Board;  and  there  was  not 
from  that  time  any  power  in  the  Board  to  issue  another  war- 
rant for  the  identical  damages.  (Stats.,  §§  11,  14,  15.) 

There  was  but  one  “ Dupont  Street  Fund,”  and  that  was 
created  by  the  statute,  and  consisted  of  all  the  moneys  aris- 
ing from  the  sale  of  bonds,  and  no  subdivisions  thereof  are 
provided  for  by  the  statute;  and  all  of  said  moneys,  whether 
placed  in  bags,  boxes,  or  anywhere  else  in  the  Treasurer’s 
office,  were  simply  moneys  in  gross  of  the  “Dupont  Street 
Fund,”  and  were  payable  upon  the  presentation  of  warrants 
as  they  came  in. 

Warrant  No.  92  was  drawn  to  David  Hunter,  or  order,  and 
indorsed  by  him,  “Received  payment,  David  Hunter.”  The 
principles  of  “indorsements,”  mentioned  in  appellant’s  points 
and  authorities,  do  not  reach  the  case  of  an  admission  of  pay- 
ment. 

McKinstby,  J.: 

The  action  was  brought  under  the  fifteenth  section  of  an 
Act  to  authorize  the  “ widening  of  Dupont  street.”  (Stats. 
1875-76,  p.  433.)  The  section  reads: 

“ In  all  cases,  when  the  owner  or  owners  of  any  subdivi- 
sion of  land  taken  for  the  widening  of  said  street,  or  of  anv 
improvements  destroyed  or  injured,  is  or  are  unknown,  or  is 
or  are  known  to  be  laboring  under  any  legal  disability,  and 
in  cases  where  there  are  liens  or  incumbrances,  or  leases,  or 
conflicting  claims,  or  disputes  or  doubts  about  the  title  of  any 
lot  or  subdivision  of  land,  which  can  not  be  adjusted  between 
the  parties  in  interest,  in  all  such  cases  it  shall  be  the  duty 
of  the  Board  of  Commissioners  to  draw  a warrant  on  the 
Treasurer  of  said  city  and  county,  payable  out  of  said  Dupont 
Street  Fund,  for  the  amount  awarded  in  each  case  as  the 
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value  of  the  respective  lots  of  land  taken  for  said  street,  or 
for  damages  awarded  on  account  of  improvements  destroyed 
or  injured  by  reason  of  the  widening  thereof,  as  fixed  in  said 
report,  and  to  deposit  said  warrant  with  the  County  Clerk 
of  said  city  and  county;  and  thereupon,  and  on  proof  of  the 
same,  the  said  Board  shall  be  entitled  to  be  put  in  possession 
of  such  lots  of  land  as  shall  be' taken  for  said  street  in  the 
same  manner  as  provided  in  Section  16  of  this  Act,  and  the 
title  to  said  lots  of  land  shall  thenceforth  be  vested  in  said 
city  and  county  as  effectually  as  if  the  same  had  been  con- 
veyed by  deed  executed  by  the  true  owners  thereof.  Said 
Board  shall  also  notify  the  Baid  Treasurer  of  the  drawing  of 
said  warrant,  and  furnish  him  with  a description  of  the  lot 
referred  to  by  said  warrant;  and  the  parties  in  interest  in 
said  lot  may  proceed  against  the  Treasurer  by  bill  in  equity 
for  an  adjudication  to  settle  the  conflicting  claims  to  the 
same,  or  to  provide  for  its  just  and  proper  distribution,  in 
which  suit  all  parties  in  interest  or  dispute  shall  be  made 
parties,  if  known.  On  entry  of  a final  decree  of  Court  in 
such  action,  the  said  County  Clerk  shall  deliver  the  warrant 
to  the  party  or  parties  entitled  thereto,  according  to  the  or- 
der of  the  Court.  The  only  requisition  upon  the  Treasurer 
shall  be  to  answer  whether  he  has  the  money  in  the  ‘Dupont 
Street  Fund  ’ to  pay  the  warrant  when  presented.” 

The  Court  below  found  that  the  Dupont  Street  Commis- 
sioners assessed  the  damages  for  the  lot  described  in  the  com- 
plaint at  ten  thousand  nine  hundred  and  thirty-two  dollars, 
and  assessed  the  same  in  favor  of  David  Hunter,  one  of  de- 
fendants, “and  to  all  owners  and  claimants,  known  and  un- 
known.” 

The  Court  also  found  “ that  on  the  twentieth  day  of  April, 
1877,  the  Board  of  Dupont  Street  Commissioners  drew  a war- 
rant, such  as  was  provided  for  in  such  cases  by  said  Act  of 
the  Legislature,  in  favor  of  said  David  Hunter,  for  said  sum 
of  ten  thousand  nine  hundred  and  thirty-two  dollars,  gold 
coin,  payable  out  of  the  Dupont  Street  Fund,  provided  for  in 
said  Act,  and  being  for  the  award  and  assessment  aforesaid, 
which  warrant  was  numbered  ninety-two'  (92),  and  was  in 
the  words  and  figures  as  set  out  by  copy  in  the  amended  an- 
swer of  defendants,  Hubert,  Treasurer,  and  Reynolds,  County 
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Clerk,  of  the  City  and  County  of  San  Francisco,  filed  herein 
on  the  eighteenth  day  of  September,  1879,  and  was  signed  by 
the  President,  and  countersigned  by  the  Secretary  of  said 
Board,  as  wert>  all  other  warrants  ever  drawn  by  that  Board, 
and  indorsed  as  follows,  vis.:  ‘No.  92,  $10,932.  Warrant  on 
Dupont  Street  Fund,  in  favor  of  D.  Hunter.’ 

“ That  afterwards,  on  the  twenty-seventh  day  of  April,  1877, 
said  defendant,  Hunter,  indorsed  said  warrant  No.  92  as  fol- 
lows, viz.:  ‘David  Hunter,’  which  indorsement  was  witnessed 
in  writing,  as  follows,  viz.:  ‘Indorsement  correct,  H.  S.  Tib- 
bey ; ’ and  at  the  same  time  last  aforesaid,  said  Hunter  further 
indorsed  said  warrant  No.  92,  as  follows,  viz.:  ‘Received  pay- 
ment, David  Hunter;’  which  indorsement  last  aforesaid  was 
then,  and  had  been  for  years  last  preceding  that  time,  and  still 
is  the  usual  indorsement  acknowledging  receipt  of  money  due 
upon  warrants  upon  the  treasury  of  said  City  and  County  of 
San  Francisco. 

“ That  at  the  time  last  aforesaid,  said  warrant  No.  92  was 
delivered  to  said  Hunter,  and  by  him  delivered  to  and  left  with 
one  Henry  S.  Tibbey,  with  power  and  authority  from  said 
Hunter  to  deliver  the  same  to  defendant  Hubert,  Treasurer, 
as  aforesaid,  and  collect  and  receive  from  him  the  amount 
expressed  therein  of  ten  thousand  nine  hundred  and  thirty- 
two  dollars,  gold  coin. 

“ That  afterwards,  on  the  ninth  day  of  July,  1877,  said 
Board  found  that  there  was  the  said  lease  of  said  lot,  and  a 
doubt  or  dispute  about  the  value  thereof,  and  of  any  damages 
to  the  leasehold  interest  thereunder  caused  by  the  widening 
of  Dupont  street  under  said  Act  of  the  Legislature,  drew  an- 
other warrant,  No.  114,  payable  out  of  said  fund,  for  the 
same  amount  of  ten  thousand  nine  hundred  and  thirty-two 
dollars,  for  which  said  warrant  No.  92  had  been  drawn,  as 
aforesaid,  and  so  awarded  to  said  lot  of  land,  as  hereinbefore 
stated,  and  deposited  the  same  with  defendant  'Reynolds, 
County  Clerk,  and  on  the  fourteenth  day  of  July,  1877,  notified 
defendant  Hubert,  Treasurer,  of  the  drawing  and  deposit 
thereof,  and  of  the  description  of  the  lot  covered  by  said 
warrant  No.  114. 

“That  on  the  thirtieth  day  of  August,  1877,  said  Tibbey 
presented  said  warrant  No.  92  pursuant  to  his  power  and 
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authority  aforesaid,  to  said  defendant  Hubert,  Treasurer,  who 
paid  the  same  to  him  on  that  day  out  of  the  money  in  the 
Dupont  Street  Fund  to  its  full  amount  of  ten  thousand  nine 
hundred  and  thirty-two  dollars,  gold  coin,  and  marked  tho 
said  warrant  No.  92  * paid  ’ and  filed  the  same  in  his  office. 

“ That  at  the  time  of  such  payment  defendant  Hubert  had 
no  notice,  nor  had  he  ever  received  any  notice  that  said  war- 
rant No.  92  was  drawn  for  the  value  of  the  identical  lot  and 
damages  for  which  warrant  No.  114  was  drawn. 

“That  said  Hunter  and  said  plaintiffs  are  the  only  persons 
who  have  ever  claimed  any  part  of  said  award  of  ten  thousand 
nine  hundred  and  thirty-two  dollars,  and  said  Hunter  is  the 
only  person  who  has  ever  claimed  the  whole  thereof.” 

If  the  finding,  that  warrant  No.  92  was  delivered  to  and 
left  with  one  Henry  S.  Tibbey  (Secretary  of  the  Dupont 
Street  Commissioners),  by  defendant  Hunter,  “ with  power  and 
authority  from  said  Hunter  to  deliver  the  same  to  defendant 
Hubert,  Treasurer  83  aforesaid,  and  collect  and  receive  from 
him  the  amount  expressed  therein  of  ten  thousand  nine  hun- 
dred and  thirty-two  dollars,  gold  coin,”  means  that  there  was 
an  actual  agreement  between  Hunter  and  Tibbey  to  the  effect 
that  the  latter  should  collect  the  warrant,  either  for  himself 
or  for  Hunter,  the  evidence  does  not  support  the  finding.  The 
evidence  clearly  shows  that  the  warrant  was  to  be  left  with 
Tibbey  “ to  be  placed  in  the  hands  of  the  County  Clerk  " until 
such  time  as  the  dispute  between  defendant  Hunter  and  the 
present  plaintiff  should  be  determined.  As  there  was  nothing 
on  the  face  of  No.  92  to  indicate  that  it  represented  the 
award  for  the  property  in  which  the  plaintiff  claims  an  in- 
terest, it  may  be  that  Hunter,  by  indorsing  it  as  he  did, 
clothed  Tibbey  with  its  ostensible  ownership,  and  that  those 
ignorant  of  the  real  arrangement  between  the  parties  might 
assume  Tibbey  to  be  the  owner.  It  may  be  that,  by  reason  of 
such  indorsement,  the  Treasurer  would  have  been  justified 
in  paying  the  warrant  to  Tibbey  — had  he  been  in  a position 
to  defend  the  payment  of  warrant  No.  92  to  any  one. 

The  moneys  awarded  for  the  lot  of  land  described  in  the 
complaint,  and  improvements  thereon,  were  not  paid  to  Hunter 
or  to  any  one  authorized  by  Hunter  to  receive  them,  Hun- 
ter, personally,  has  never  received  them,  and,  if  he  is  to  be 
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treated  as  having  received  them  it  is  because  he  is  estopped 
by  his  indorsement  of  warrant  No.  92  from  denying  that 
Tibbey  was  authorised  to  receive  them  for  him.  But  such 
estoppel  could  only  be  asserted  by  the  Treasurer  in  case  he 
had  paid  to  Tibbey  the  sum  called  for  by  the  warrant,  in  ig- 
norance of  the  fact  that  Tibbey  was  not  authorized  to  receive 
the  money.  The  evidence  shows,  beyond  dispute,  that  the 
Treasurer  paid  to  Tibbey  the  sum  called  for  by  No.  92  in 
violation  of  his  official  duty,  and  with  full  knowledge  that  92 
represented  the  amount  of  damages  allowed  for  the  property 
to  which  the  present  plaintiff  asserted  a clait^i,  and  that  he 
paid  92  with  the  money  which  he  himself  had  set  aside  for 
the  payment  of  114,  then  on  deposit  with  the  County  Clerk  to 
await  the  determination  of  this  action.  The  payment  to  Tib- 
bey of  the  money  which  should  have  been  reserved  for  dis- 
tribution in  accordance  with  the  decree  herein,  was  — under 
the  circumstances  — no  more  a payment  to  Hunter  than  would 
have  been  a payment  of  the  sum  to  a stranger,  or  an  appro- 
priation of  it  by  the  Treasurer  himself.  (To  avoid  any  possi- 
ble misapprehension  it  is  proper  here  to  say  that  the  payment 
was  made  by  a deputy  of  the  Treasurer  and  not  by  that  of- 
ficer personally.)  It  is  not  necessary  to  decide  whether  the 
Treasurer  would  be  authorized  in  this  action  to  object  to  a de- 
cree that  defendant  Hunter  had  an  interest  to  the  extent  of  a 
certain  sum  in  warrant  114,  and  its  proceeds,  on  the  ground 
that  he  had  already  paid  inadvertently  to  Hunter  a like  or 
greater  sum.  As  the  case  is  presented  it  appears  the  Treas- 
urer has  never  paid  to  Hunter  or  to  his  order  any  portion  of 
the  amount  awarded  to  the  property  in  which  plaintiff  claims 
an  interest  as  lessee. 

Certainly  the  plaintiff  here,  who,  beyond  all  question,  is  en- 
titled to  an  interest  in  warrant  114,  and  in  the  proceeds  there- 
of, to  the  extent  of  one  thousand  six  hundred  and  fifty  dol- 
lars, could  not  be  deprived  of  his  claim  against  the  treasury 
by  the  circumstance  that  the  County  Treasurer  had  paid  a 
like  sum  to  another  person  upon  another  warrant.  Plaintiff 
had  no  connection  with  the  receipt  for,  or  indorsement  of  war- 
rant 92  by  defendant  Hunter,  nor  did  the  law  make  the  lat- 
ter the  agent  of  plaintiff  to  receive  any  warrant  awarded  to 
Cal.  Rrps.  LXII  — 2 
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property  in  which  the  plaintiff  was  interested.  Plaintiff  had 
no  interest  in  92  or  in  any  other  warrant  than  114 ; the  only 
warrant  deposited  with  the  County  Clerk. 

The  decree  of  the  Court  below  should  have  adjudicated  the 
conflicting  claims  of  plaintiff,  as  lessee,  and  of  defendant,  as 
lessor,  in  warrant  No.  114,  and  have  provided  “ for  its  just 
and  proper  distribution.”  (§  15.)  At  first  view  we  were  in- 
clined to  the  opinion  that  the  office  of  the  Court  would  have 
been  discharged  by  declaring  the  interest  of  each  in  the  war- 
rant No.  114,  leaving  any  defense  which  the  Treasurer  might 
have  against  the  payment  of  warrant  114  to  be  asserted  when 
its  payment  should  be  demanded.  But  Section  15  provides 
that  a party  in  interest  “may  proceed  against  the  Treasurer 
by  bill  in  equity,”  and  a fuller  consideration  of  its  terms  sat- 
isfied us  that  the  Legislature  intended  that  the  decree  in  an 
action  like  the  present  should  be  binding  upon  the  Treasurer, 
and  conclusively  determine  his  duty  to  pay  to  each  of  the  par- 
ties adjudged  to  have  an  interest  in  the  warrant  the  sum  de- 
creed to  be  the  value  of  such  interest. 

As  there  is  but  one  warrant,  the  decree  hereafter  to  be  en- 
tered should  provide  (the  parties  being  properly  indemnified) 
for  the  appointment  of  an  officer  of  the  Court  to  receive  it, 
for  the  parties  in  interest,  from  the  County  Clerk,  who,  on 
the  entry  of  final  decree,  must  deliver  the  warrant  to  the 
party  or  parties  entitled  thereto,  according  to  the  order  of  the 
Court  (§  15),  and  for  a distribution  of  the  amount  collected 
upon  the  warrant  by  such  owner. 

Judgment  reversed  and  cause  remanded  with  direction  to 
the  Court  below  to  enter  a decree  in  accordance  with  the 
views  expressed  in  the  foregoing  opinion. 

Morrison,  C.  J.,  and  MoKre,  Boss,  Suarpstkin,  and 
Mtrick,  JJ.,  concurred. 


Digitized  by  Google 


Nov.  1882.] 


Bakes  v.  Diqxsoir. 


19 


tNo.  8,443. — Department  One.] 

November  10,  1882. 

R.  S.  BAKER  v.  E.  DICKSON  et  aju 

Fokciblb  Entry  — Possession. — Plaintiff  was  in  possession,  through  his 
•errant  and  employee,  of  the  premises  In  question,  when  the  defendants, 
after  entering  peaceably  thereon,  forcibly  ejected  the  servant  therefrom. 

B*ld:  It  was  not  necessary  that  plaintiff  should  be  there  in  person ; the 
employee’s  possession  was  that  of  the  employer;  It  does  not  require  the 
actual  personal  presence  of  the  employer  to  constitute  possession  In  him. 


Appeal  from  a judgment  for  the  plaintiff,  and  from  an 
order  denying  a motion  for  new  trial,  in  the  Superior  Court 
of  the  County  of  San  Bernardino.  Sepulveda,  J. 

C.  W.  C.  Rowell  and  H.  M.  Willis,  for  Appellants. 

Brunson  & Wells  and  Waters  & Gibson,  for  Respondents. 

Ross,  J.: 

This  is  a clear  case.  The  evidence  sufficiently  shows  that 
on  the  fourteenth  day  of  September,  1881,  the  plaintiff  was 
in  the  possession  of  the  property  described  in  the  complaint  — 
the  Temeseal  Tin  mine,  situated  in  San  Bernardino  County  — 
and  had  been  in  such  possession  since  the  third  of  January  of 
the  same  year.  He  was  not  there  in  person,  nor  was  it  neces- 
sary that  he  should  be.  He  was  there  by  and  through  his 
servants  and  employees.  But  their  possession  was  his  pos- 
session. It  does  not  require  the  actual,  personal  presence  of 
the  employer  to  constitute  possession  in  him.  It  would  be 
strange  if  it  did. 

On  the  fourteenth  of  September  the  plaintiff  was  in  the 
possession  of  the  premises  through  an  employee  of  the  name 
of  West.  During  the  evening  of  that  day,  one  of  the  defend- 
ants — Hoag  — went  to  the  house  occupied  by  West  and  wanted 
him  to  “ go  out  prospecting.”  The  next  morning  Hoag  re- 
turned and  wanted  West  to  go  off  prospecting  with  him.  West 
declined,  and  while  they  were  standing  talking,  the  other 
defendants  — Haight,  Dickson,  and  Wyman  — came  up  in 
a light  wagon.  They  pretended  to  be  hunters;  and  having  in- 
quired for  water  for  their  horses,  and  being  directed  by 
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West  to  a spring  some  four  hundred  yards  from  the  house, 
they  drove  in  that  direction.  West  remained  around  the  house 
during  the  day  and  until  late  in  the  afternoon,  when  he  went 
about  a hundred  yards  below  to  see  about  his  saddle-horse. 
While  he  was  gone,  Dickson,  who  had  been  stationed  in  the 
vicinity,  took  possession  of  the  house,  and  on  West’s  return, 
was  sitting  in  the  door,  and  forbade  his  entering.  On  his  way 
back,  West  was  passed  by  Iloag,  who  was  on  horseback,  and 
who  rode  hurriedly  to  the  house,  dismounted,  and  going  to 
the  kitchen  door,  said  to  West  as  he  attempted  to  enter:  “ Young 
man,  you  can’t  get  in  here;  the  ranch  is  jumped.”  West 
passed  to  the  other  door,  and  Dickson  forbade  his  entering 
there.  On  being  asked  what  he  would  do  if  he  did,  Dickson 
replied:  “ You  come  in,  and  I will  d — d quick  show  you  what 
I will  do.”  Dickson  and  Wyman  were  arm'd.  The  “jumpers” 
proceeded  to  load  West’s  personal  effects  in  the  wagon  and 
hauled  them  off.  and  as  Hoag  started  with  the  wagon,  he  said 
to  Dickson : “ If  any  one  comes  fooling  around  hero,  shoot  h — 1 
out  of  him.”  West,  deeming  discretion  the  better  part  of 
valor,  saddled  uis  horse  and  rode  away.  Thereupon  the  plain- 
tiff demanded  of  defendants  restitution  of  the  premises,  which 
demand  being  denied,  he  commenced  the  present  action  against 
them  for  the  detention  thereof,  and  was  properly  awardedi 
judgment  in  the  Court  below. 

If  the  defendants  have  rights  in  the  property  in  question, 
the  law  affords  ample  means  for  their  assertion  and  vindica- 
tion ; but  it  does  not  sanction  such  proceedings  as  are  disclosed 
by  the  record  in  this  case. 

Judgment  and  order  affirmed. 

McKinstby  and  McKee,  JJ.,  concurred. 


[No.  6,774. — In  Bonk.] 

November  10,  18S2. 

JAMES  CAMP  et  al.  v.  REBECCA  C.  GRIDER  et  ai» 

Foreclosure  or  Mortgage  against  Homestead — Presentation  op  Claim 
— Estates  or  Deceased  Persons  — Subsequently  Acquired  Title  Inures 
to  Mortgagee  — Public  Land  — Homestead  — Statutory  Construction.— 
The  title  to  public  land  subsequently  acquired  bj  a mortgagor,  laurea  to 
the  benefit  of  his  prior  mortgagee. 
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Sections  1475  and  1500,  Code  of  Civil  Procedure,  must  be  so  construed 
aa  to  give  effect.  If  possible,  to  both  sections,  and  this  can  be  done  by 
limiting  Section  1500  tt»  all  mortgages  and  Hens  other  than  liens  or  in- 
cumbrances on  the  homestead'  which  liens  and  incumbrances  on  the  home- 
stead are,  bj  Section  1475,  specifically  required  to  be  presented  for  allow- 
ance against  the  estate. 

The  purpose  of  the  Legislature  In  requiring  the  presentation  of  each 
Mens  and  Incumbrances  on  ths  homestead  for  allowance  against  the  estate, 
was  to  preserve  the  homestead  If  possible. 


Appeal  by  defendant  from  the  judgment  of  the  District 
Court  of  the  Eighth  Judicial  District,  in  and  for  the  County 
of  Del  Norte.  Haynes,  J. 

Action  to  foreclose  a mortgage.  The  facts  are  stated  in 
the  opinion  of  the  Court  After  the  decision  in  bank,  a pe- 
tition for  rehearing  was  presented  and  denied. 

William  Oibbons  and  L.  F.  Cooper,  for  Appellant 

, t 

No  action  could  be  brought  to  enforce  the  lien  of  said  mort- 
gage against  said  homestead:  1.  Until  the  claim  secured  by 

such  mortgage  has  been  presented  as  other  claims  against  the 
estate ; and,  2.  Until  it  is  shown  that  there  are  no  funds  in  the 
estate  to  pay  any  portion  of  said  claim.  (C.  C.  P.,  § 1475.) 

The  foregoing  section  and  Section  1500,  which  provides  that 
a claim  secured  by  mortgage  need  not  be  presented  if  recourse 
against  any  other  property  of  the  estate  be  waived,  were  in 
full  force  and  effect  at  the  time  plaintiffs  commenced  their 
action;  and  if  plaintiffs  were  to  be  controlled  by  the  Code  at 
all,  the  Code,  as  it  stood  at  the  time  of  commencing  the  action, 
controls  them.  If  the  law,  as  it  stood  at  the  time  the  contract 
was  made,  is  to  control,  it  would  be  much  easier  and  pleasanter 
for  appellant  (Harp  v.  Calahan,  46  Cal.  233.) 

Section  1475,  of  the  Code  of  Civil  Procedure,  directs  the 
presentation  of  claims  secured  by  mortgage  only  when  a home- 
stead has  been  duly  set  apart  by  the  Court;  it  is  special  or 
particular  in  its  provisions;  it  does  not  interfere  with  the 
operation  of  Section  1500;  said  last  named  section  has  a large 
field  of  usefulness  reserved.  “ It  is  a familiar  rule  in  con- 
struing statutes  that  where  there  are  two  laws  upon  the  same 
subject,  they  must  be  so  construed  as  to  maintain  both,  if  it 
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can  be  done  without  destroying  the  evident  intent  and  mean- 
ing of  the  latter  Act.” 

The  law  does  not  favor  a repeal  by  implication,  and  unless 
the  former  Act  be  referred  to,  or  is  clearly  repugnant,  to  the 
provisions  of  the  latter,  both  must  stand.  ( Merrill  v.  Gor- 
ham, 6 Cal.  42.)  Considering  Sections  1475  and  1500  as  two 
sections  of  the  same  Act,  we  contend  that  they  must  be  so 
construed  as  to  give  some  effect,  if  possible,  to  each  section. 
(People  v.  Waterman,  31  Cal.  413 ; Lamgenour  v.  French,  34 
id.  92.) 

Section  1859,  of  the  Code  of  Civil  Procedure,  directs  that: 
“ In  the  construction  of  a statute,  the  intention  of  the  Legis- 
lature, and  in  the  construction  of  the  instrument,  the  inten- 
tion of  the  parties  is  to  be  pursued  if  possible,  and  when  a 
general  and  particular  provision  are  inconsistent,  the  latter  is 
paramount  to  the  former.  So  a particular  interest  will  con- 
trol a general  one  that  is  inconsistent  with  it”  (People  v. 
Wells,  11  Cal.  338.) 

It  certainly  is  proper  that  Section  1475  of  the  Cede  of 
Civil  Procedure  should  be  construed  to  govern  the  procedure 
in  the  matter  of  enforcing  claims  against  a homestead,  and 
Section  1500  as  applicable  to  all  other  secured  claims.  Both 
sections  are  thereby  given  force  and  effect:  the  province  of 
neither  is  invaded.  The  note  calls  for  interest  at  one  per 
cent,  per  month,  payable  two  years  after  date.  After  ma- 
turity, only  legal  interest  can  be  charged. 

James  E.  Murphy,  for  Respondent 

Was  it  necessary  to  present  the  note  and  mortgage  to  the 
administratrix  for  her  approval  or  rejection  before  commenc- 
ing suit  to  foreclose?  We  claim  that  no  such  presentation 
was  necessary,  provided  that  plaintiffs  in  their  complaint 
expressly  waived  all  recourse  against  any  property  belonging 
to  the  estate,  as  was  done  in  this  case. 

Section  1500  of  the  Code  of  Civil  Procedure  is  as  follows: 
“ No  holder  of  any  claim  against  an  estate  shall  maintain  any 
action  thereon,  unless  the  claim  is  first  presented  to  the  ex- 
ecutor or  administrator,  except  in  the  following  case:  An 

action  may  be  brought  by  any  holder  of  a mortgage  or  lien 
to  enforce  the  same  against  the  property  of  the  estate  subject 
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thereto,  -where  all  recourse  against  any  other  property  of  the 
estate  is  expressly  waived  in  the  complaint;  but  no  counsel 
fee  shall  be  recovered  in  such  action  unless  such  claim  be  so 
presented.”  This  was  the  law  when  the  note  and  mortgage 
were  made,  and  though  repealed  July  1,  1874,  it  was  re- 
enacted April  15,  1876,  which  was  long  before  the  mortgagor, 
Grider,  died,  and  before  the  notice  of  the  administratrix  was 
published  or  this  suit  commenced. 

At  the  time  this  contract  was  made  there  was  no  law  of 
any  kind  requiring  a mortgage  against  a homestead  to  be  pre- 
sented to  the  administrator.  Section  1475,  upon  which  the 
appellants  rely,  went  into  effect  on  the  first  day  of  July, 
1874,  and  cannot  be  held  to  apply  to  this  contract  To  do 
this  would  bs  to  give  it  a retroactive  effect,  which  is  uncon- 
stitutional, and  also  against  an  express  provision  of  the  Code 
of  which  this  Section  1475  is  a part.  ( Hibernia  Savings 
and  Loan  Society  v.  Hayes,  56  Cal.  297.) 

Section  1500  of  the  Code  of  Civil  Procedure  distinctly  pro- 
vides as  follows : “ An  action  may  be  brought  by  any  holder 
of  a mortgage  or  lien  to  enforce  the  same  against  the  prop- 
erty of  the  estate  subject  thereto,  where  all  recourse  against 
any  other  property  of  the  estate  is  expressly  waived  in  the 
complaint;  but  no  counsel  fees  shsll  be  recovered  in  such 
action  unless  such  claim  be  so  presented.” 

We  claim  that  there  is  no  conflict  between  this  section  and 
Section  1475,  but  that  both  must  be  construed  together,  as 
conferring  upon  a mortgagee  a double  remedy,  either  of  which 
he  may  pursue:  1.  He  may  proceed  under  Section  1500,  fore- 
closing only  and  expressly  waiving  all  recourse  against  the 
estate;  2.  He  may  prove  up  his  claims  before  the  adminis- 
trator, as  provided  in  Section  1475,  Code  of  Civil  Procedure, 
in  which  case,  if  the  estate  is  sufficient  to  pay  the  mortgage, 
he  gets  it  all,  otherwise  he  takes  his  percentage  out  of  the 
estate  and  forecloses  for  the  residue.  He  can  pursue  either 
of  these  remedies.  ( Hibernia  Savings  and  Loan,  Society  v. 
Jordan,  5 Pac-  Coast  L.  J.  381.)  See  also  for  an  able  exposi- 
tion of  this  doctrine  the  opinion  of  Mr.  Justice  McKee,  in  the 
Hibernia  Savings  and  Loan  Society  v.  Hayes,  56  Cal.  300- 
303. 

We  contend  that  Section  1500,  Code  of  Civil  Procedure, 
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should  govern,  because:  1.  It  is  a later  enactment  than  Sec- 
tion 1475,  and  must  be  held  to  modify  and  control  the  gen- 
eral section  last  named ; 2.  It  is  special  in  its  character,  des- 
ignating in  what  manner  liens  may  be  collected  without 
presentation  to  the  administrator  or  executor,  t.  by  ex- 
pressly waiving  all  claim  for  a balance  against  the  estate. 

The  mortgaged  premises  having  been  selected  and  filed  on 
by  the  mortgagor  as  a homestead  subsequent  to  the  giving  of 
the  mortgage,  and  the  same  also  having  been  by  the  order  of 
the  Probate  Court  all  set  aside  to  the  widow  as  a homestead, 
it  was  no  longer  a part,  of  the  estate,  and  the  administratrix, 
as  such,  had  no  interest  therein. 

The  presentation  of  this  claim  to  the  administratrix  for 
allowance  or  rejection  would  have  been  entirely  a needless 
and  an  idle  form,  no  action  on  part  of  the  administratrix  in 
the  premises  could  have  affected  in  any -manner  the  estate; 
because  the  mortgaged  premises  were  no  longer  a part  of  the 
estate ; while  the  authority  of  an  administrator  is  limited  to 
the  allowance  or  rejection  of  such  claims  as  are  against  the 
estate.  ( Harp  v.  Galahan,  46  Cal.  233;  Schadt  v.  Heppe, 
45  id.  433;  Whitmore  v.  8.  F.  Savings  Union,  50  id.  145; 
Christy  v.  Dana,  42  id.  175.) 

While  Section  1475  provides  that  “ If  there  be  subsisting 
liens  they  must  be  presented  as  other  claims  against  the  estate.” 
It  must  be  remembered  that  this  section  applies  to  such  liens 
against  the  homestead  as  are  intended  to  be  made  a claim  against 
the  estate. 

We  ask  the  Court  to  carefully  read  the  clause  of  Section 
1475  immediately  following  the  paragraph  quoted,  to  wit: 
“ If  the  funds  of  the  estate  be  adequate  to  pay  all  claims 
against  the  estate,  the  claims  so  secured  must  be  paid  out  of 
such  funds.  If  the  funds  of  the  estate  be  not  sufficient  for 
that  purpose,  the  claims  so  secured  shall  be  paid  proportion- 
ately with  other  claims  allowed,  and  the  liens  or  incum- 
brances on  the  homestead  shall  only  be  enforced  against  the 
homestead  for  any  deficiency  remaining  after  such  payment.” 

It  is  respectfully  submitted  that  if  this  section  controls 
Section  1500,  it  would  be  an  attempt  to  compel  a mortgagee 
to  proceed  against  property  other  than  his  security  to  collect 
his  debt,  and  as  plaintiff’s  contract  was  made  more  than  two 
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years  before  the  passage  of  Section  1475,  it  could  not  under  any 
consideration  have  a retroactive  effect  and  compel  the  plaintiff 
in  this  case  to  abandon  his  security,  and,  in  violation  of  his 
contract,  to  pursue  an  expensive,  alow,  and  uncertain  proceed- 
ing to  collect  his  debt.  (Code  Civil.  Pro.,  § 3.) 

Ross,  J. : 

L.  B.  Grider,  on  the  twenty-fifth  of  June,  1872,  executed  to 
the  plaintiffs  his  promissory  note  for  the  sum  of  twenty-three 
hundred  and  twenty  dollars.  To  secure  its  payment,  he  and 
his  wife,  Rebecca  C.  Grider,  joined  in  the  execution  to  the 
plaintiffs  of  a mortgage  upon  certain  property,  a part  of  which 
the  husband  was  at  the  time  cultivating,  but  the  title  to  which 
was  then  in  the  Government  of  the  United  States.  Grider 
afterwards,  in  the  year  1873,  obtained  the  title  to  the  prop- 
erty. The  title  thus  acquired  by  him  inured  to  the  benefit  of 
his  mortgagors.  ( Christy  v.  Dana,  42  Cal.  179;  Kirkaldie  v. 
Larrabee,  31  id.  445;  Clark  v.  Baker,  14  id.  612.)  Subse- 
quently, to  wit,  on  the  twenty-first  of  October,  1874,  Grider 
filed,  pursuant  to  the  statutes  of  the  State,  a declaration  of 
homestead  on  the  mortgaged  premises,  and  on  or  about  the 
twenty-sixth  of  February,  1878,  died  in  the  county  of  Del 
Norte,  leaving  as  bis  sole  heir  his  widow,  the  defendant  Re- 
becca C.  Grider.  On  the  first  of  June  thereafter  letters  of 
administration  upon  the  estate  of  the  deceased  were  duly 
granted  by  the  Probate  Court  of  said  county  to  the  said  Re- 
becca, who  duly  qualified  as  administratrix  and  entered  upon 
the  discharge  of  the  duties  of  her  office.  On  the  twenty-first 
of  June,  1878,  the  Probate  Court,  after  due  proceedings  had, 
set  off  the  said  premises  to  the  said  Rebecca  as  a homestead. 
The  present  action  was  instituted  to  foreclose  the  mortgage. 
The  complaint  does  not  aver,  nor  do  the  findings  show,  that 
the  mortgage  claim  was  ever  presented  to  the  administratrix 
for  allowance,  but  the  plaintiffs  in  their  complaint  allege  that 
“ they  expressly  waive  any  and  all  recourse  against  any  other 
property  of  the  estate  of  the  said  L.  B.  Grider,  deceased, 
other  than  the  premises  described  in  said  mortgage ;”  and  they 
contend,  that  having  thus  waived  all  recourse  against  any 
other  property  of  the  estate,  they  are  entitled  to  maintain 
this  action  without  presentation  of  the  mortgage  claim,  by 
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virtue  of  Section  1500  of  the  Code  of  Civil  Procedure,  which 
is,  and  since  March  15,  1876,  has  been,  as  follows:  “ No  holder 
of  any  claim  against  an  estate  shall  maintain  any  action  thereon, 
unless  the  claim  is  first  presented  to  the  executor  or  adminis- 
trator, except  in  the  following  case : An  action  by  any  holder  of 
a mortgage  or  lien  to  enforce  the  same  against  the  property  of 
the  estate  subject  thereto,  where  all  recourse  against  any  other 
property  of  the  estate  is  expressly  waived  in  the  complaint” 
The  appellant,  who  was  the  defendant  in  the  Court  below, 
relies  on  Section  1475  of  the  same  Code,  which  from  March 
24,  1874,  to  April  16,  1880,  read  thus:  “If  the  homestead 
selected  and  recorded  prior  to  the  death  of  the  decedent  be 
returned  in  the  inventory  appraised  at  not  exceeding  five 
thousand  dollars  in  value,  or  was  previously  appraised  as  pro- 
vided in  the  Civil  Code,  and  such  appraised  value  did  not 
exceed  that  sum,  the  Probate  Court  must,  by  order,  set  it  off 
to  the  persons  in  whom  title  is  vested  by  the  preceding  sec- 
tion. If  there  be  subsisting  liens,  or  incumbrances  on  the 
homestead,  the  claims  secured  thereby  must  be  presented  and 
allowed  a3  other  claims  against  the  estate.  If  the  funds  of 
the  estate  be  adequate  to  pay  all  claims  allowed  against  the 
estate,  the  claims  so  secured  must  be  paid  out  of  such  funds. 
If  the  funds  of  the  estate  be  not  sufficient  for  that  purpose, 
the  claims  so  secured  shall  be  paid  proportionally  with  other 
claims  allowed,  and  the  liens  or  incumbrances  on  the  home- 
stead shall  only  be  enforced  against  the  homestead  for  any 
deficiency  remaining  after  such  payment” 

Both  of  the  sections  quoted  were  in  force  at  the  time  of 
Grider’s  death  and  at  the  time  of  the  commencement  of  the 
present  action.  They  should  be  so  construed,  as  to  maintain 
both,  if  possible.  This  can  be  done  by  limiting  the  operation 
of  Section  1500  to  all  mortgages  and  liens  other  than  liens 
or  incumbrances  on  the  homestead,  specifically  required  to  be 
presented  by  Section  1475.  ( Gonzales  v.  Wasson,  51  Cal.  297; 
Langenour  v.  French,  34  id.  92.) 

The  purpose  of  the  Legislature  in  providing,  by  Section 
1475,  that  if  there  be  subsisting  liens  or  incumbrances  on  the 
homestead,  the  claims  secured  thereby  must  be  presented  and 
allowed  as  other  claims  against  the  estate,  was  undoubtedly 
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to  preserve  the  homestead  if  possible.  That  purpose  is  as 
clearly  shown  as  can  be  by  the  language  employed  in  the  sec- 
tion : “ If  the  funds  of  the  estate  be  adequate  to  pay  all  claims 
allowed  against  the  estate,  the  claims  so  secured  must  be  paid 
out  of  such  funds.  If  the  funds  of  the  estate  be  not  sufficient 
for  that  purpose,  the  claims  so  secured  shall  be  paid  propor- 
tionally with  other  claims  allowed and  this  is  followed  with 
the  express  declaration  that  “ the  liens  or  incumbrances  on  the 
homestead  shall  only  be  enforced  against  the  homestead  for  any 
deficiency  remaining  after  such  payment.” 

Judgment  reversed  and  cause  remanded,  with  directions  to 
the  Court  below  to  sustain  the  demurrer  to  the  complaint 

Moebison,  C.  J.,  and  Thobnton,  Mybiok,  and  MoKlnstby, 
JJ.,  concurred. 

McKee,  J.,  dissented. 


[No.  10,788. — Department  Oat.) 

November  13,  1882. 

THE  PEOPLE  v.  SUMPTER  E.  DOGGETT. 

Bvroaxca  or  Ceiucni  — Mobsbb — Instbcctioks. — A defendant  charged 
with  crime  haa  the  right  to  have  the  Jury  Instructed,  that  in  determining 
whether  or  not  he  Is  guilt;  beyond  a reasonable  doubt,  hie  good  reputa- 
tion as  to  the  traits  Involved  In  the  charge,  if  proved,  ahonld  be  weighed 
as  an;  other  fact  established,  and  that  it  may  be  sufficient  to  create  a 
reasonable  doubt  as  to  his  guilt 

Appeal  from  a judgment  of  conviction,  and  from  an  order 
denying  a motion  for  new  trial,  in  the  Superior  Court  of  the 
City  and  County  of  San  Francisco.  Fbeelon,  J. 

Davis  Louderback  and  C.  E.  Parker,  for  Appellant. 

A.  L.  Hart,  Attorney  General,  for  Respondent, 

Ross,  J.: 

• , 1 > '*  ’ 

The  Court  below  refused  to  give  the  following  instruction 
requested  by  the  defendant: 

“ The  law  at  the  outeet  clothes  the  defendant,  in  a criminal 
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case  involving  the  charge  of  murder,  with  the  presumption  of 
innocence;  and  when  the  proof  tends  to  overthrow  this  pre- 
sumption, and  to  fix  upon  such  defendant  the  presumption  of 
such  a crime,  the  latter  is  permitted  to  support  the  original 
presumption  of  innocence  by  proof  of  good  character  for  peace 
and  quietness;  and  the  good  character  of  the  defendant  for 
peace  and  quietness  is  itself  a fact  in  the  case.  It  is  a cir- 
cumstance tending  in  a greater  or  less  degree  to  establish  his 
innocence.  And  therefore  in  the  present  case,  the  good  char- 
acter of  the  defendant,  if  proved  to  your  satisfaction,  is  to  be 
considered  hy  you  in  connection  with  the  other  facts  and  circum- 
stances of  thiB  case  in  determining  the  guilt  or  innocence  of 
the  defendant.”  It  is  conceded  by  the  Attorney  General  that 
the  instruction  so  requested  correctly  states  the  law,  and  that 
unless  the  general  charge  of  the  Court  covers  the  same  point,  the 
case  must  be  sent  back  for  a new  trial. 

The  Attorney-General,  however,  claims  that  the  effect  of 
the  instruction  requested  and  refused,  was  embodied  in  the 
following  portion  of  the  Court’s  charge : “ I think  I have  neg- 
lected to  charge  the  jury  in  regard  to  character,  under  the 
decisions  of  our  Supreme  Court.  And  those  decisions  are  the 
law  of  this  State,  and  of  this  case.  Good  character,  when 
proved,  is  a fact  to  he  considered  by  the  jury,  just  the  same 
as  any  other  fact  in  the  case  is  to  be  considered  as  bearing 
upon  the  question  of  the  guilt  or  innocence  of  the  accused. 
It  has  been  held  before,  and  is  now  held  in  other  tribunals, 
that  good  character  was  only  applicable  in  doubtful  cases  to 
turn  the  scale,  when  the  jury  was  in  doubt  from  the  other 
evidence  as  to  whether  a defendant  was  guilty  or  not  And 
our  Supreme  Court  has  said,  that  it  goes  in  with  the  mass  of 
all  the  other  proof,  to  be  considered  by  the  jury  in  connection 
with  all  tho  evidence  in  the  case,  as  a substantive  fact  bear- 
ing, or  tending  to  bear,  upon  the  question  of  guilt  or  inno 
cence.” 

Omitting  some  comments  that  might  justly  be  made  on  this 
part  of  the  charge,  it  is  safe  to  say  that  it  would  be  a favor- 
able construction  of  it  to  hold,  that  by  it  the  Court  told  the 
jury  that  the  good  character  of  the  defendant,  if  proved,  was 
a circumstance  in  the  case  for  their  consideration  in  making 
np  their  verdict  But  that,  as  was  held  in  People  v.  Bell,  49 
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Cal.  489,  would  not  be  adding  anything  to  the  mere  fact  of 
letting  the  lestimony  in  regard  to  good  character  in. 

The  defendant  had  the  right  to  have  the  jury  instructed, 
that  in  determining  whether  or  not  he  was  guilty  beyond  a 
reasonable  doubt,  his  good  reputation  as  to  traits  involved  in 
the  charge,  if  proved,  should  be  weighed  as  any  other  fact 
established,  and  that  it  might  be  sufficient  to  create  a reason- 
able doubt  as  to  his  guilt.  (People  v.  Bell,  supra;  People  v. 
Raina,  45  Cal.  202 ; People  v.  Ashe,  44  id.  291.) 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

McKinstry,  J.,  and  Morrison,  C.  J.,  concurred- 


, tNo.  7,266. — Department  One.] 

November  13,  1882. 

CHARLES  W.  DAVENPORT  v.  HIS  CREDITORS. 

Creditor  Nerd  Not  Necessarily  be  a Judgment  Creditor. — Under  the  In- 
solvency Act  of  May  4,  1862,  It  was  not  required  that  a creditor  should 
be  a Judgment  creditor.  In  order  to  give  him  a status  In  court  to  oppose 
the  application  of  an  Insolvent  for  a discharge. 

Opposition  by  Creditor  to  Discharge  op  Insolvent. — The  setting  aside  by 
the  Court  In  which  It  was  rendered  of  a judgment  recovered  by  Tan  W. 
against  D.,  on  the  ground  that  no  notice  was  given  to  D.'s  attorneys,  does 
not  prevent  Van  W.  from  opposing,  as  a creditor  under  the  Insolvency 
Act  of  May  4,  1852,  the  application  of  D.t  under  that  Act,  for  a dis- 
charge, when  the  opposition  filed  by  Van  W.  and  the  schedules  filed  by  D. 
in  the  Insolvency  proceedings  show  that  he  Is  a creditor  of  D. ; and  it  Is 
error  for  the  court,  on  motion.  In  the  Insolvency  proceeding,  to  dismiss 
the  opposition  of  Van  W.  on  the  ground  that  he  has  no  status  In  Court 
on  which  to  make  such  opposition. 

Trial  by  Jury  of  Issue  of  Fraud. — Under  Section  20  of  the  Insolvency  Act 
of  May  4,  1852,  the  Issue  upon  the  question  of  fraud  on  the  part  of  the 
Insolvent  should  have  been  tried  by  a Jury, 

Appeal  by  Isaac  S.  Van  Winkle,  an  opposing  creditor,  from 
an  order  dismissing  his  opposition  to  the  discharge  of  the 
plaintiff,  and  also  from  the  order  of  final  discharge  of  the 
insolvent  Halsey,  J. 

Proceeding  in  insolvency.  The  judgment  against  the  in- 
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solvent  referred  to  in  the  opinion  was  recovered  after  the 
commencement  of  the  insolvency  proceedings.  The  other  facts 
are  stated  in  the  opinion  of  the  Court 

0 F.  & TP.  H.  Sharp,  for  Appellant 

Issue  having  been  joined  upon  the  question  of  fraud,  it  was 
the  duty  of  the  Court  to  summons  a jury  to  try  the  issue.' 
The  matter  could  not  be  tried  on  affidavits  or  upon  a motion 
Independent  of  his  judgment,  the  appellant  was  a creditor  of 
insolvent  in  an  amount  exceeding  forty  thousand  dollars,  and 
upon  his  claim  alone,  not  reduced  to  judgment,  he  could  opposb 
a discharge.  A creditor  is  not  bound  to  be  a judgment  credi- 
tor. (Ins.  Law  of  1876,  § 20.)  The  opposition  of  appellant 
to  respondent’s  discharge  alleges  acts  of  fraud,  and  appellant 
was  entitled  to  a trial.  (Ins.  Law  of  1876,  § 28.) 

Du  Brute  & Dickenson,  for  Respondent. 

Van  Winkle’s  claim,  as  a creditor,  could  be  investigated  at 
any  time.  Before  he  could  oppose  discharge,  he  mu6t  prove 
his  claim,  that  a condition  precedent;  having  no  claim  proven 
and  not  offering  to  prove  any,  he  was  not  a creditor,  and  had 
no  status  in  the  Insolvent  Court.  (Ins.  Law  of  1876,  § 1020.) 

Before  invoking  the  Insolvent  Law,  he  should  have  sub- 
mitted himself  to  it;  which  fully  appears  he  never  did.  The 
motion  to  dismiss  was  properly  made,  and  on  proper  grounds : 
Van  Winkle  appeared  in  response  thereto,  and  made  no  effort 
to  prove  his  claim. 

Ross,  J. : 

More  care  on  the  part  of  counsel  in  regard  to  references 
made  in  briefs  would  save  the  Court  much  time  and  labor. 
In  this  case,  the  counsel  for  both  sides  refer  to  the  Insolvenev 
:\ct  of  1876,  as  the  one  under  which  the  proceedings  were 
had,  and,  b)  number,  to  sections  not  found  in  that  Act  at  all. 
The  Act  of  1876  has  nothing  to  do  with  the  case.  The  pro- 
ceedings weir  had  under  the  Act  of  May  4,  1852.  Daven 
port  filed  in  one  of  the  late  County  Courts  a petition  pray- 
ing to  be  adjudged  an  insolvent.  Accompanying  the  petition 
was  a schedule,  in  which  Van  Winkle  was  named  as  one  of 
his  creditors.  Van  Winkle’s  claim  against  Davenport  was 
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based  on  some  partnership  transactions  between  the  parties. 
Within  ten  days  after  the  appointment  of  an  assignee  of  the 
insolvent’s  estate,  Van  Winkle  filed  in  writing  his  opposi- 
tion to  the  discharge  of  the  insolvent,  and  an  application  for 
the  revocation  of  the  appointment  of  the  assignee,  on  the 
ground  of  fraud  alleged  to  have  been  committed  by  Daven- 
port In  his  opposition  Van  Winkle  charged  distinct  acts 
constituting  the  alleged  fraud  on  the  part  of  Davenport,  con- 
sisting, among  other  things,  of  the  alleged  fraudulent  receipt 
and  appropriation  of  a considerable  portion  of  opponent’s 
funds;  and  further  charged  that  in  an  action  between  the 
parties  in  one  of  the  then  District  Courts  of  the  State,  an 
account  had  been  stated  of  the  partnership  affairs,  by  which 
it  had  been  ascertained  and  found  that  there  was  a large  in- 
debtedness due  from  Davenport  to  opponent,  for  which  judg- 
ment was  entered.  Davenport  filed  an  answer,  by  which  he 
put  in  issue  the  averments  of  fact  contained  in  the  opposi- 
tion of  Van  Winkle.  The  judgment  entered  against  Daven- 
port in  favor  of  Van  Winkle  was  afterwards  set  aside  by  the 
Court  in  which  it  was  entered,  on  the  ground  “ that  no  notice 
was  given  ” to  Davenport’s  attorney,  and  subsequently  Daven- 
port moved  in  the  insolvency  Court  to  dismiss  Van  Winkle’s 
application  for  the  revocation  of  the  appointment  of  the  as- 
signee and  his  opposition  to  the  discharge  of  the  insolvent,  on 
the  ground  that  he,  V an  Winkle,  had  “ no  status  in  Court  on 
which  to  make  such  opposition.”  That  motion  was  granted, 
and  an  order  of  discharge  was  subsequently  entered. 

The  idea  of  the  party  making  the  motion,  and  of  the  Court 
in  granting  it,  seems  to  have  been  that  Van  Winkle  ceased  to 
be  a creditor  of  Davenport  when  the  judgment  entered  in  the 
District  Court  was  set  aside.  But  that  was  not  at  all  so. 
If  the  facts  stated  in  Van  Winkle’s  opposition  were  true,  he 
was  a creditor;  for  in  that  it  was  distinctly  charged  that 
Davenport  was  indebted  to  him  in  the  sum  of  seventeen 
thousand  two  hundred  and  eighty-one  dollars,,  received  by 
him  in  a fiduciary  capacity.  Besides,  in  the  schedule  filed  by 
the  petitioner  himself,  Van  Winkle  is  named  as  one  of  his 
creditors.  Issues  having  been  raised  upon  the  question  of 
fraud  on  the  part  of  the  insolvent,  it  became  the  duty  of  the 
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Court,  by  virtue  of  Section  20  of  the  Act  of  May  4,  1852,  to 
summon  a jury  for  the  purpose  of  deciding  on  that  accusation. 

Judgment  and  order  reversed,  and  cause  remanded  for  fur- 
ther proceedings  in  accordance  with  the  views  here  expressed. 

McKinstby  and  McKee,  JJ.,  concurred. 


(No.  7,404. — Department  One.] 

November  13,  1882. 

GEORGE  DOUGHERTY  v.  JACOB  ROSENBERG  et  al. 

Statdtb  of  Frauds  — Aqrerment. — Agreement  which  may  be  performed 
within  a year  la  not  within  the  Statute  of  Fraud*.  The  complaint  alleged 
that  the  plaintiff  being  about  to  commence  Beparnte  suit*  against  It.  (de- 
fendant’s testator),  B.,  and  n.,  for  the  enforcement  of  certain  assess- 
ment liens  against  each  of  their  several  lots  of  land  owned  by  them  re- 
spectively, R.  verbally  promised  plaintiff  that  In  consideration  that  the 
plaintiff  would  not  bring  the  suit  to  enforce  the  Hen  against  the  lot  owned 
by  him,  but  would  “ altogether  forbear " to  bring  such  suit,  and  would 
commence  and  prosecute  suits  against  B.  and  H.  for  the  enforcement  of 
the  assessments  against  their  lots  respectively,  and  succeed  In  recovering  final 
judgments  In  such  suits  against  B.  and  H.,  he,  the  said  R.,  would,  upon 
such  final  recovery,  pay  to  the  plaintiff  the  amount  of  the  assessment  against 
the  lot  owned  by  him. 

Held:  Such  agreement  la  not  void  under  the  provision  of  the  Statute  of 
Frauds  requiring  a writing  for  agreements  that  by  their  terms  are  not  to 
be  performed  within  one  year  from  the  making  thereof. 

Id. — Construction  of  Agreement. — The  agreement  of  the  plaintiff  was  “ al- 
together,” not  M always,”  to  forbear,  and  an  hgreement  to  refrain  alto- 
gether for  an  indefinite  time  la  not  within  the  operation  of  the  statute. 

Id. — The  promise  of  the  plaintiff  was  “altogether”  to  forbear  to  bring  suit  to 
foreclose  the  lien  against  the  lot  of  R.  until  he  should  recover  final  Judg- 
ments against  B.  and  H.,  events  which  might  occur  within  the  year. 

Id. — The  statute  does  not  declare  void  a contract  which  may  not  be  per- 
formed within  a year,  or  which  is  not  likely  to  be  performed  within  that 
period.  It  Includes  only  agreements  which,  fairly  and  reasonably  Interpreted, 
do  not  admit  of  a valid  execution  within  the  year. 

Appeal  by  the  plaintiff  from  the  judgment  of  the  District 
Court  of  the  Fifteenth  Judicial  District  of  the  State  of  Cali- 
fornia, in  and  for  the  City  and  County  of  San  Francisco. 
Dwinelle,  J. 

Action  on  contract.  The  facts  are  stated  in  the  opinion  of 
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the  court  After  decision  by  Department  No.  1,  a petition  for 
hearing  in  bank  was  filed  and  denied. 

J.  C.  Bates,  for  Appellant 

The  promise  is  not  within  Statute  of  Frauds.  Section  3156, 
Subdivision  1,  Hittell’s  Digest,  is  substantially  the  same  as 
Section  1624,  Civil  Code,  which  provides  for  different  cases. 
“An  agreement  that,  by  its  terms,  is  not  to  be  performed  within 
a year  from  the  making  thereof,”  must  be  in  writing,  and  sub- 
scribed by  party  to  be  charged. 

Said  section  does  not  provide  that  a contract  that  can  not  be 
performed,  or  may  not  or  is  not  likely  to  be  performed  within 
a year,  but  one  that  by  its  terms  is  not  to  be  performed 
within  one  year.  Parsons,  in  his  work  on  Contracts,  vol.  3, 
pp.  35,  36,  says  the  rule  may  be  thus  stated:  “ If  the  execu- 
tory promise  be  capable  of  entire  performance  within  one 
year,  it  is  not  within  the  clause  of  statute.”  The  following 
cases  from  this  Court  are  somewhat  in  point,  and  those  from 
other  States  are  very  strong  in  our  favor : Feeny  v.  Daly,  8 Cal. 
85,  and  oases  cited;  Barringer  v.  Warden,  12  id.  311 ; Stark  v. 
Raney,  18  id.  622 ; McLaren  v.  Hutchinson,  22  id.  187 ; Kent  v. 
Kent,  62  N.  Y.  564;  Moore  k Fox,  10  Johns.  243 ; S.  C.,  6 Am. 
Dec.  338 ; Plempton  v.  Curtiss,  15  Wend.  336 ; McLees  v.  Ilalc, 
10  id.  428 ; Trustees  Baptist  Church  v.  B.  F.  Ins.  Co.,  19  N.  Y. 
307;  Artcher  v.  Zeh,  5 Hill,  203;  Lockwood  v.  Barnes,  3 id. 
130;  S.  C.,  38  Am.  Dec.  694;  Blake  v.  Cole,  22  Pick  97 ; Kent 
v.  Kent,  18  id.  569;  Russell  v.  Slade,  12  Conn.  455;  Burney 
v.  Ball,  24  Ga.  516 ; Wiggins  v.  Keizer,  6 Ind.  254 ; Ellicot  v. 
Peterson,  4 Md.  488;  Soggins  v.  Heard,  31  Miss.  429;  Peters 
v.  Westborough,  19  Pick.  364;  S.  C.,  31  Am.  Dec.  142;  Foster 
v.  McO’Blenis,  18  Mo.  91 ; Suggett  v.  Cason,  26  id.  225 ; Bland- 
ing  v.  Sargent,  33  N.  H.  245;  Esty  v.  Aldrich,  46  id.  129; 
Broadwell  v.  Oetman,  2 Denio,  87 ; Gadsden  v.  Lance,  1 Mo- 
Mull.  (S.  C.)  Eq.  92;  Thompson  v.  Gordon,  3 Strobh.  (S.  C.) 
188;  Thouvenin  v.  Lea,  26  Tex.  614;  Blanchard  v.  Weeks,  34 
Yt  592;  Rogers  v.  Brightman,  10  Wis.  65.) 

James  M.  Taylor  and  Cope  <£-  Boyd,  for  Respondents. 

This  agreement  is  void  under  the  Statute  of  Frauds.  It  is 

CiU  Itxpa.  LXII  — a 
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an  entire  agreement.  One  part  of  it  can  not  be  separated 
from  the  other.  All  parte  of  it  must  stand  or  fall  together. 
One  of  its  covenants  or  stipulations  is,  that  plaintiff  shall 
“ always  forbear  to  bring  or  commence  any  suit  or  proceeding 
to  enforce  said  lien,”  and  this  stipulation,  if  valid,  binds 
plaintiff’s  representatives  as  well  as  himself.  (2  Pars,  on  Cont. 
531-533;  1 id.  127  and  131.) 

It  is  a continuing  obligation  to  always  forbear.  The  Stat- 
ute of  Frauds  in  force  on  the  twentieth  day  of  May,  1870, 
the  time  said  agreement  is  alleged  to  have  been  made,  provided 
as  follows : “ Section  12.  In  the  following  cases,  every  agree- 

ment shall  be  void,  unless  such  agreement  or  some  note  or  mem- 
orandum thereof,  expressing  the  consideration,  be  in  writing, 
and  subscribed  by  the  party  charged  therewith:  Every  agree- 
ment that  by  the  terms  is  not  to  be  performed  within  one  year 
from  the  making  thereof.”  (Statutes  of  1850,  p.  267 ; Brown 
on  Stat.  Frauds,  509.) 

It  will  be  observed  that  this  statute  is  different  from  the 
English  statutes,  and  the  statutes  of  several  of  the  States.  Those 
statutes  provide  in  effect  that  no  action  shall  be  brought  upon 
any  agreement  that  is  not  to  be  performed  within  one  year 
from  the  making  thereof.  (Browp  on  Stat.  Frauds,  503—538.) 

Our  statute  makes  the  agreement  void.  The  statute  affects 
the  entire  agreement  between  the  parties — not  a part  of  it  If 
any  part  of  it  is  not  to  be  performed  within  a year,  the  entire 
agreement  is  void. 

This  is  the  natural  import  of  the  language  used  in  the 
statute,  and  the  Court  will  not,  by  a forced  and  unnatural 
construction,  compel  the  defendants  to  perform  those  stipula- 
tions of  the  agreement  which  are  to  be  performed  on  their  part 
when  the  stipulations  of  the  agreement  which  are  to  be  per- 
formed by  the  plaintiff  are  vitiated  by  the  statute  and  can  not 
be  enforced. 

If  plaintiff,  contrary  to  his  agreement,  had  brought  3uit,  or 
should  hereafter  bring  suit,  to  enforce  the  alleged  lien,  defend- 
ants could  not  set  up  the  agreement  to  always  forbear  to  bring 
such  suit,  because  it  is  void. 

In  the  case  of  Broadwell  v.  Qetman  (2  Denio,  87),  the  de- 
fendant could  have  performed  within  a year  all  the  stipula- 
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dons  of  the  agreement  to  be  performed  on  his  part;  but  the 
plain  tiff  who  sought  to  enforce  the  agreement  against  the 
defendant,  was  not  to  perform  all  its  stipulations  on  his  part 
within  the  year,  and  in  the  opinion  of  the  Court,  at  page  89, 
it  is  said : “ As  this  agreement  was  made  in  January,  1841, 
and  could  not  be  completely  executed  until  the  close  of  the 
season  of  1842,  it  was  within  the  statute,  and  not  being  in 
writing  and  signed,  was  void.  Upon  this  point  it  would  seem 
difficult  to  raise  a doubt  upon  the  terms  of  the  statute.  An 
agreement  is  an  entire  thing,  and  where  that  can  not  be  com- 
pletely executed,  on  both  sides,  until  more  than  a year  has 
elapsed,  the  case  falls  within  the  express  words  of  the  enact- 
ment It  is  also  within  the  spirit." 

The  following  authorities  aTe  applicable  to  the  question 
under  consideration  : Main  v.  Walters,  5 East  10  (new  ed., 
Yol.  3,  p.  21.)  (In  this  case  the  word  agreement  is  construed 
to  mean,  “ that  which  is  to  show  what  each  party  is  to  do  or 
perform.”)  Saunders  v.  Wakefield,  4 Barn.  & Aid.  603 ; Sears 
v.  Brink,  3 Johns.  215;  S.  C.,  3 Am.  Dec.  475;  Stephens  v. 
Winn,  2 Nott  & McC.  (S.  0.)  372;  Henderson  v.  Johnson, 
6 Ga.  391 ; Taylor  v.  Pratt,  3 Wis.  695 ; Pitkin  v.  Long  Island 
R.  R.  Co.,  2 Barb.  Ch.  230,  232;  Roadwell  v.  Qctman,  2 
Denio  (N.  Y.),  87;  Frary  v.  Sterling,  99  Mass.  461;  Lock- 
wood  v.  Barnes,  3 Hill  (N.  Y.),  128;  S.  C.,  38  Am.  Dec.  694; 
Holloway  v.  Hampton,  4 B.  Mon.  (Ky.)  415;  Fuller  v.  Reed, 
38  Cal.  109,  110;  Patten  v.  Hicks,  43  id.  509,  511;  Swift  v. 
Swift,  46  id.  266. 

McKlN8TBY,  J.i 

The  complaint  alleges  that  plaintiff,  being  about  to  com- 
mence separate  suits  against  Michael  Reese  (defendant’s  tes- 
tator), J.  W.  Brittain,  and  D.  Y.  B.  Henarie  for  the  enforce- 
ment of  certain  assessment  liens  against  each  of  three  several 
lots  of  land  owned  by  said  persons  respectively.  Reese  (on 
the  twentieth  day  of  May,  1870)  verbally  promised  plaintiff, 
that  in  consideration  that  plaintiff  would  not  bring  the  suit 
to  enforce  the  lien  against  the  lot  owned  by  him,  but  would 
“ altogether  forbear  ” to  bring  such  suit,  and  would  commence 
and  prosecute  suits  against  Brittain  and  Henarie  for  the  en- 
forcement of  said  assessments  against  their  lots  respectively, 
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and  succeed  in  recovering  final  judgments  in  said  suits  against 
Brittain  and  Henarie,  he,  the  said  Reese,  would,  upon  such 
final  recovery  in  said  suits,  pay  to  the  plaintiff  the  amount 
of  said  assessment  on  the  lot  so  owned  by  him,  to  wit,  the 
sum  of  nine  hundred  and  ninety-seven  dollars  and  sixty-eight 
cents,  and  interest  thereon,  etc. 

The  defendants  demurred.  The  Court  below  sustained  the 
demurrer,  and,  plaintiff  declining  to  amend,  rendered  the  final 
judgment  in  favor  of  defendants,  from  which  plaintiff  has 
appealed.  It  is  claimed  by  respondents  that  the  agreement 
set  forth  in  the  complaint  is  void  under  the  statute  of  frauds, 
in  force  when  the  agreement  was  made.  The  twelfth  section 
of  the  statute  reads : “ In  the  following  cases  every  agreement 
shall  be  void,  unless  such  agreement,  or  some  note  or  memo- 
randum thereof  expressing  the  consideration,  be  in  writing, 
and  subscribed  by  the  party  to  be  charged  therewith : 1.  Every 
agreement  that  by  its  terms  is  not  to  be  performed  within  one 
year  from  the  making  thereof.”  (Stats.  1850,  p.  267.) 

It  is  urged,  that  if  any  part  of  the  agreement  is  not  to  be 
performed  within  a year,  the  entire  agreement  is  void;  that 
where,  by  its  terms,  it  can  not  be  completely  performed  “ on 
both  sides  ” ( Roadwell  v.  Oetman,  2 Denio,  89)  until  more 
than  a year  has  elapsed,  the  case  falls  within  the  express 
words  of  the  enactment.  And  — applying  these  principles  to 
the  case  — it  is  said  one  of  the  promises  of  plaintiff  is,  by  its 
terms,  not  be  performed  within  the  year,  to  wit,  the  promise 
“ always  to  forbear  ” to  bring  the  suit.  But  the  agreement  of 
plaintiff  was  “ altogether,”  not  “ always,”  to  forbear,  and  an 
agreement  to  refrain  altogether  for  an  indefinite  time  is  not 
within  the  operation  of  the  statute.  (Browne  on  the  Statute 
of  Frauds,  279.)  As  we  construe  the  agreement,  however, 
the  promise  of  plaintiff  was  altogether  to  forbear  to  bring  suit 
to  foreclose  the  lien  against  the  lot  of  Reese  until  he  should 
recover  final  judgments  in  the  actions  against  Brittain  and 
Henarie  — events  which  might  occur  within  the  year.  Such 
was  the  evident  intent  of  the  parties.  There  is  nothing  in 
their  language  to  indicate  they  intended,  in  case  Reese  did 
not  pay  when  final  judgments  should  be  entered  against  Brit- 
tain and  Henarie,  the  plaintiff  should  further  forbear.  It 
can  not  be  said,  therefore,  that  by  its  terms  the  contract  was 
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not  to  be  performed  within  the  year.  The  statute  does  not 
declare  void  a contract  which  may  not  be  performed  within 
a year,  or  which  is  not  likely  to  be  performed  within  that 
period.  It  includes  only  agreements  which,  fairly  and  rea- 
sonably interpreted,  do  not  admit  of  a valid  execution  within 
the  year.  (Browne  on  Stat.  of  Fraud,  273.) 

Judgment  reversed  and  cause  remanded,  with  directions  to 
the  Court  below  to  overrule  the  demurrer. 

Ross  and  McKee,  JJ.,  concurred. 


fNo.  8.585. — Department  On*.] 

November  13,  1882. 

N.  F.  WOOD  v.  E.  V.  FORBES,  Administbatbix  eto.,  et  ai» 

Dismissal  or  ArruL  — Affidavit — Vuhal  Stipulation. 


Appeal  from  Superior  Court  of  Butte  County.  Motion 
to  dismiss  appeal  on  ground  of  failure  to  file  transcript. 
Affidavits  were  filed  by  the  appellant  tending  to  show  a 
verbal  stipulation,  extending  the  time  within  which  the  tran- 
script might  be  filed.  Counter- affidavits  were  filed  by  the 

respondents. 

Burt  & Hamilton  and  Lusk  & Turner,  for  Appellant. 

Gale  & J ones,  for  Respondents. 

The  Coubt:  * 

The  motion  to  dismiss  the  appeal  must  prevail.  If  it  be 
admitted  that  affidavits  can  be  considered  which  tend  to 
show  a verbal  stipulation  to  extend  the  time  to  file  the  tran- 
script, there  are  in  this  case  affidavits  more  numerous  and 
pointed  to  the  effect  that  no  such  stipulation  was  made- 

Appeal  dismissed. 
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INo.  8,678. — Department  On  a,] 

November  18,  1882. 

S.  P.  TAYLOR  v.  W.  S.  HUGHES,  Justice,  it  au 

Csbtiokabi  — Fish  Commissioners  — Jcstici's  Coon. 

Application  for  writ  of  oertiorari  to  review  a judgment 
of  a Justice’s  Court,  and  adjudging  the  defendant  guilty  of  a 
violation  of  Section  637,  Penal  Code. 

The  petition  was  as  follows : 

“ Your  petitioner  would  respectfully  show  to  this  Honor- 
able Court  that  on  or  about  the  sixteenth  day  of  May,  1882, 
a complaint  was  filed  and  a warrant  issued  out  of  the  Jus- 
tice’s Court  of  the  Township  of  San  Rafael,  Marin  County, 
State  of  California,  whereof  W.  S.  Hughes  is  the  Justice, 
against  S.  P.  Taylor.  That  the  said  complaint  charged  your 
petitioner  with  having  committed  the  crime  of  misdemeanor. 
That  the  act  of  your  petitioner  so  constituting  the  alleged 
misdemeanor  as  charged  in  the  said  complaint  is  as  follows: 
Said  S.  P.  Taylor,  then  and  there  being  the  owner  of  a dam 
which  obstructs  the  waters  of  Papermill  Creek  in  Marin 
County,  California,  failed  to  construct  and  keep  in  repair 
sufficient  fishways  on  such  dam;  the  said  S.  P.  Taylor  hav- 
ing theretofore,  to  wit,  on  the  fifth  day  of  May,  1882,  been 
requested  to  construct  and  keep  in  repair  sufficient  fishways 
on  such  dam  by  the  Fish  Commissioners  of  the  State  of  Cali- 
fornia. That  your  petitioner  demurred  to  and  moved  to  dis- 
miss the  said  complaint  upon  the  grounds  that  the  acts 
charged  in  said  complaint  did  not  constitute  a public  offense 
and  that  more  than  one  offense  is  charged  in  said  complaint. 
That  the  court  thereupon  overruled  the  said  demurrer  and 
denied  the  said  motion  to  dismiss  the  said  complaint,  and 
thereafter  such  proceedings  were  had  that  the  defendant  was 
convicted  of  the  crime  of  misdemeanor  as  charged  in  the  said 
complaint.  That  thereafter,  to  wit,  on  the  seventeenth  day  of 
.Tune,  your  petitioner  moved  in  arrest  of  judgment,  on  the' 
grounds  that  the  said  Justice’s  Court  had  no  jurisdiction  in 
the  premises;  that  the  complaint  filed  herein  does  not  state 
facts  sufficient  to  constitue  a public  offense,  and  that  more 
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than  one  offense  is  charged  in  said  complaint  That  the  Court 
thereupon  denied  said  motion  in  arrest  of  judgment,  and 
thereafter,  to  wit,  on  the  seventeenth  day  of  June,  1882,  sen- 
tenced your  petitioner  to  pay  a fine  of  fifty  dollars.  That 
the  defendant,  your  petitioner,  thereafter  duly  appealed  to 
the  Superior  Court  of  Marin  County  on  a statement  of  the 
case  from  the  said  order  and  judgment  of  the  said  Justice’s 
Court  overruling  the  said  demurrer  to  the  said  complaint, 
and  from  the  order  denying  defendant’s  motion  to  dismiss  the 
said  action,  and  from  the  order  denying  defendant’s  motion 
in  arrest  of  judgment,  and  thereafter  such  proceedings  were 
had  that  on  the  second  day  of  October,  1882,  the  said  Supe- 
rior Court  affirmed  the  judgment  of  the  said  Justice’s  Court, 
and  a remittitur  was  issued  forthwith  to  the  said  Justice’s 
Court,  and  directing  said  Court  to  execute  its  said  judgment 
That  the  said  Justice’s  Court  is  about  forthwith  to  execute 
its  said  judgment  That  your  petitioner  shows  that  the  said 
Justioe’s  Court  had  not  any  jurisdiction  to  try  said  cause  or 
render  judgment  against  the  defendant,  nor  to  enforce  the 
same,  for  the  reason  that  the  said  act  so  charged  in  the  said 
complaint,  and  of  which  your  petitioner  was  convicted  as 
aforesaid,  constitutes  no  misdemeanor  or  public  offense,  or  any 
offense  known  to  the  law.  That  the  said  Justice’s  Court  of 
the  Township  of  San  Rafael,  County  of  Marin,  exercising 
judicial  functions,  exceeded  its  jurisdiction  in  overruling  de- 
fendant’s demurrer  to  the  said  complaint,  in  denying  defend- 
ant’s motion  to  dismiss  said  action,  and  in  denying  defend- 
ant’s motion  in  arrest  of  judgment,  and  in  proceeding  with 
the  trial  of  said  matter,  and  in  convicting  the  defendant  of  a 
misdemeanor  in  doing  the  act  charged  in  the  complaint,  and 
in  now  proceeding  to  the  enforcement  of  its  said  judgment. 
That  there  is  no  further  appeal  in  said  cause  from  the  acts  of 
said  Justice’s  Court;  and  there  is  not  any  plain,  speedy,  or 
adequate  remedy  to  the  defendant,  your  petitioner,  other 
than  by  writ  of  review.  Therefore  your  petitioner  respect- 
fully prays  your  Honorable  Supreme  Court  of  the  State  of 
California,  under  its  seal,  to  issue  to  G.  W.  Davis,  Esq., 
County  Clerk  of  said  Marin  County,  and  to  the  Justice’s 
Court  of  San  Rafael  Township,  County  of  Marin,  State  afore- 
said, and  to  the  Justice,  W.  S.  Hughes,  thereof,  a writ  of  re- 
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view  directing  the  said  Justice’s  Court  through  its  proper 
officers  and  G.  W.  Davis,  County  Clerk,  to  transmit  and  cer- 
tify to  your  Honorable  Supreme  Court  the  judgment  roll  and 
records,  and  a transcript  of  the  records  and  proceedings,  in- 
cluding the  statement  on  appeal  in  the  said  action  of  the 
People  of  the  State  of  California  against  S.  P.  Taylor,  and 
prays  that  your  Honorable  Court  will  so  order  in  the  prem- 
ises as  to  it  may  seem  lawful  and  meet,  and  your  petitioner 
will  ever  pray. 

“ Nygh  & Fairweatheb,  Att’ys  for  Petitioner.” 

Nygh  & Fairweather,  for  Plaintiff. 

No  brief  on  file  for  Defendant. 

The  Court: 

The  petition  docs  not  present  a case  for  the  issuance  of  a 
writ  of  review. 

Writ  denied,  and  proceedings  dismissed. 


[No.  8,640. — Department  One.] 

November  18,  1882. 

THE  SANTA  CRUZ  GAP  TURNPIKE  JOINT  STOCK 
COMPANY  v.  THE  BOARD  OF  SUPERVISORS 
OF  THE  COUNTY  OF  SANTA  CLARA. 

MANDAMU8  CERTIORARI  PROHIBITION  PREROOATIVB  WRIT  R*8  AD- 

judicata. — When,  upon  Issue  of  law  or  fact  Joined,  a Superior  Court  has 
adjudicated  the  merits  of  an  application  for  mandamus  or  other  preroga- 
tive writ,  such  adjudication  is  as  conclusive  (except  on  appeal)  upon  this 
Court  as  it  Is  upon  another  Superior  Court. 

ID. — Id. — Id. — Id. — Id. — Appeal. — In  Issuing  such  writs  the  Supreme  Court 
and  the  several  Superior  Courts  are  peers  — each  having  original  Jurisdiction ; 
whether  the  Judgment  of  each  Is  final,  It  Is  not  necessary  in  this  case  to 
decide. 

Bemble:  An  appeal  will  lie  in  such  cases  from  the  judgment  of  the  Superior 
Court. 

Application  for  writ  of  mandamus. 

D.  B.  Moody,  for  Plaintiff. 

8.  F.  Leib  and  J.  H.  Campbell,  for  Defendant 
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McKinbtky,  J.: 

Rule  28  of  this  Court  provides:  “In  any  application  made 
to  the  Court  for  a writ  of  mandamus,  certiorari,  prohibition, 
procedendo,  or  for  any  prerogative  writ  to  be  issued  in  the 
exercise  of  its  original  jurisdiction,  and  for  which  an  appli- 
cation might  have  been  lawfully  made  to  some  other  Court 
in  the  first  instance,  the  affidavit  or  petition  shall,  in  addition 
to  the  necessary  matter  requisite  by  the  rules  of  law  to  sup- 
port the  application,  also  set  forth  the  circumstances  which, 
in  the  opinion  of  the  applicant,  render  it  proper  that  the  writ 
should  issue  originally  from  this  Court,  and  not  from  such 
other  Court  — the  sufficiency  or  insufficiency  of  such  circum- 
stances so  set  forth  in  that  behalf  will  be  determined  by  the 
Court  in  awarding  or  refusing  the  application.  In  case  any 
Court,  Judge,  or  other'  officer,  or  any  board  or  other  tribunal, 
in  the  discharge  of  duties  of  a public  character,  be  named  in 
the  application  as  respondent,  the  affidavit  or  petition  shall 
also  disclose  the  name  or  names  of  the  real  party  or  parties, 
if  any,  in  interest,  or  whose  interest  would  be  directly  affected 
by  the  proceedings,  and  in  such  case  it  shall  be  the  duty  of 
the  applicant  obtaining  an  order  for  any  such  writ,  to  serve 
or  cause  to  be  served,  upon  such  party  or  parties  in  interest, 
a true  copy  of  the  affidavit  or  petition,  and  of  the  writ  issued 
thereon,  in  like  manner  as  the  same  is  required  to  be  served 
upon  the  respondent  named  in  the  application  and  proceed- 
ings, and  to  produce  and  file  in  the  office  of  the  Clerk  of  this 
Court  the  like  evidence  of  such  service.” 

It  may  be  that  this  Court  would  consider  as  a “ circum- 
stance ” which  would  induce  it  to  issue  a prerogative  writ,  the 
fact  that  the  Superior  Court  had  refused  to  take  jurisdiction 
of,  or  to  consider,  the  application,  upon  the  merits.  But 
when,  upon  issue  of  law,  or  fact  joined,  a Superior  Court  has 
adjudicated  the  merits  of  the  application,  such  adjudication 
is  as  conclusive  (except  on  appeal)  upon  this  Court  as  it  i3 
upon  another  Superior  Court.  In  issuing  writs  of  manda- 
mus, certiorari,  and. prohibition,  the  Supreme  Court  and  the 
several  Superior  Courts  are  peers.  Both  the  Supreme  Court 
and  the  Superior  Court  has  original  jurisdiction.  (Const., 
Art.  vi,  §§  4 and  5.)  Whether  the  judgment  of  each  is  final  — 
in  view  of  the  language  of  the  sections  referred  to  — it  is  not 
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here  necessary  to  decide.  Semble,  an  appeal  will  lie  in  such 
cases  from  the  judgment  of  the  Superior  Court  ( Winter  v. 
Fitzpatrick,  35  CaL  269.) 

The  defendant  in  the  proceeding  now  here  pleads  that  “ here- 
tofore and  before  the  commencement  of  this  proceeding  the 
plaintiff  commenced  the  same  proceedings,  for  the  same  purpose, 
in  the  Superior  Court  of  the  County  of  Santa  Clara,  and  on  the 
eighteenth  day  of  October,  A.  D.  1882,  said  proceedings  iu 
said  Superior  Court  resulted  in  a judgment  of  said  Superior 
Court,  by  it  then  duly  given  and  made,  that  plaintiff  was  not 
entitled  to  such  relief,  and  that  the  application  therefor  be 
denied,  a true  and  correct  certified  copy  of  which  proceeding 
and  judgment  in  said  Superior  Court  are  hereto  annexed, 
marked  ‘ Exhibit  A.’  ” The  exhibit  is  made  a part  of  the  answer 
herein,  and  contains  a copy  of  the  complaint  or  petition  in 
the  Superior  Court.  It  is  not  disputed  that  such  complaint 
or  petition  is  in  all  respects  like  the  complaint  filed  in  the 
present  proceeding.  The  “ exhibit  ” further  shows  that  the 
defendant  in  the  Superior  Court  (defendant  here),  by  motion, 
in  the  nature  of  demurrer,  moved  the  said  Superior  Court 
to  vacate  the  writ,  upon  the  ground  that  the  complaint  or 
petition  did  not  state  facta  upon  which  the  same  should  issue; 
further,  that  the  motion  or  demurrer  having  been  sustained 
by  the  Superior  Court,  with  leave  to  amend  the  complaint  or 
petition,  plaintiff,  in  open  Court,  refused  to  amend,  and  there- 
upon a final  judgment  was  entered  by  the  Superior  Court  that 
the  writ  be  denied,  and  in  favor  of  defendants  for  their  costs, 
etc. 

If  an  appeal  lies  from  the  judgment  of  the  Superior  Court, 
the  plaintiff  has  “ a plain,  speedy,  and  adequate  remedy  in  the 
ordinary  course  of  law.”  (C.  C.  P.,  § 1036.)  If  an  appeal  does 
not  lie  from  the  judgment  of  the  Superior  Court,  the  answer 
of  defendant  is  a plea  of  a former  adjudication,  between  the 
same  parties,  in  a Court  of  competent  jurisdiction. 

The  cause  will  be  set  down  for  trial  upon  the  issue  of  fact 
raised  by  the  answer.  The  fact  will  be  determined  by  in- 
spection of  the  record,  but,  as  yet,  the  existence  has  been  al- 
leged, not  proved. 

Bose  and  McKee,  JJ.,  concurred. 
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IMo.  8,679. — Department  Two.) 

November  13,  1882. 

B.  J.  RHODES,  Assignee,  etc.,  v.  FRANCIS  E.  SPENCER, 
Superior  Judge,  etc. 

S*w  Trial  — Vbrdict  in  Equity  Cars  — Convbtanc*  in  Fraud  of  Cred- 
itors — Practicb. — Id  an  action  by  the  assignee  of  an  Insolvent  to  set 
aside  a conveyance,  a Jury  was  Impaneled  to  whom  the  Issue  of  fraud 
was  submitted,  leaving  certain  other  Issues  to  be  disposed  of  by  the  Court; 
and  th<*  trial  resulted  In  a verdict  for  the  plaintiff  on  the  Issues  sub- 
mitted. Afterwards,  on  motion  of  the  defendant,  the  Court  made  an  order 
for  a new  trial  of  the  issues  submitted  to  the  Jury;  and  refused  to  pro- 
ceed with  the  trial  of  the  remaining  issues;  and  an  application  was  made 
to  this  Court  for  writ  of  mandamus  to  compel  him  to  proceed. 

Btld:  The  facts  set  forth  In  the  petition  do  not  entitle  plaintiff  to  the 
relief  prayed  for. 


Application  for  writ  of  mandamus  to  Francis  E.  Spencer, 
Superior  Judge  of  Santa  Clara  County. 

The  plaintiff  was  assignee  of  M.  Farrell,  an  insolvent  debtor, 
and  brought  his  action  in  the  lower  Court  to  set  aside  an  assign- 
ment made  by  Farrell  to  one  William  P.  Dougherty  of  a tract 
of  land  used  as  a brick-yard,  “together  with  the  implements, 
material,  plant,  stock  in  trade,  and  live-stock,”  used  in  connec- 
tion therewith.  On  the  trial  special  issues  were,  by  consent, 
submitted  to  the  jury,  covering  the  issues  as  to  fraud  and  notiee 
on  the  part  of  Dougherty,  and  also  with  reference  to  the 
number  of  bricks  received  by  him;  and  the  remaining  issues, 
referring  to  the  value  of  the  personal  property  and  the  damages 
suffered  by  the  plaintiff,  were  left  to  be  disposed  of  by  the 
Court.  A verdict  was  rendered  in  favor  of  the  plaintiff,  and 
thereupon  the  remaining  issues  were  set  for  hearing  by  the 
Court,  but  before  the  hearing  a new  trial  of  the  issues  sub- 
mitted to  the  jury  was  granted  by  the  Court  on  the  motion  of 
the  defendant. 

Vincent  Neal,  for  the  Plaintiff. 

Only  one  motion  for  a new  trial  can  be  made  in  an  action, 
and  that  can  only  be  made  after  all  the  issues  have  been 
heard.  The  order  granting  a new  trial  was  therefore  a nullity. 
(Bates  v.  Oage,  49  Cal.  126.) 
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No  brief  on  file  for  Defendant 
The  Court: 

We  think  the  facts  set  forth  in  the  petition  do  not  entitle 
the  plaintiff  to  the  relief  prayed  for. 

Writ  denied. 


[No.  7,314. — Department  Two.1 
November  14,  1882. 

JAMES  PHELAN  v.  CITY  AND  COUNTY  OF  SAN 
FRANCISCO. 

Construction  of  Order  or  Board  of  Supervisors — Sidewalk — Strebt  IM- 
PROVEMENT   SAN  FRANCISCO ACCEPTANCE  OF  STREET  IMPROVEMENTS. — 

Section  22  of  Chapter  lv.  of  Order  697  of  the  Board  of  Supervisors  of 
the  City  and  County  of  San  Francisco  provides  that : “ No  street  or  por- 

tion of  a street  shall  be  accepted  by  the  Board  of  Supervisors  except  upon 
the  report  of  the  Superintendent  of  Public  8treets  and  Highways  and  the 
committee  of  the  Board  of  Supervisors  on  streets,  wharves,  grades,  and 
squares,  showing  that  such  street  or  portion  of  a street  Is  sewered  with 
brick  and  paved  and  curbed  with  stone.”  Conceding  that  for  certain  pur- 
poses the  sidewalk  Is  a portion  of  the  street,  this  order  was  not  intended 
to  require  the  sidewalk  as  well  as  the  roadway  to  be  sewered  with  brick 
and  paved  and  curbed  with  stone. 

Id. — Each  requirement  has  reference  to  the  object  to  be  accomplished,  that 
is,  the  sewer  to  be  of  brick,  the  roadway  paved,  and  the  sidewalk  curbed. 

Id. — The  Board  of  Supervisors  In  accepting  the  street  determined  that  the  re- 
spective objects  had  been  accomplished. 


Appeal  by  the  defendant  from  the  judgment  of  the  Twenty- 
third  District  Court  of  the  City  and  County  of  San  Francisco, 
and  from  an  order  of  the  Superior  Court  of  said  city  and 
county  denying  a motion  for  a new  trial.  Thornton,  J.,  of 
District  Court;  Wilson,  J.,  of  Superior  Court. 

Action  upon  contract  to  recover  judgment  against  the  City 
and  County  of  San  Francisco  for  street  improvements  made 
on  a portion  of  one  of  its  accepted  streets. 

Section  22  of  Chapter  iv.  of  Order  697,  referred  to  in  the 
opinion,  is  as  follows : “ No  street  or  portion  of  a street  shall 
be  accepted  by  the  Board  of  Supervisors  except  upon  the 
report  of  the  Superintendent  of  Public  Streets  and  Highways 
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and  the  committee  of  the  Board  of  Supervisors  on  streets, 
wharves,  grades,  and  squares,  showing  that  such  street  or 
portion  of  a street  is  sewered  with  brick  and  paved  and  curbed 
with  stone;  and  no  street-crossing  shall  be  accepted  except  on 
like  report  showing  that  such  crossing  is  so  sewered,  curbed, 
and  paved  with  stone,  and  sidewalks  and  angular  corners 
thereof,  and  suitable  crosswalks,  manhole  and  cover,  cesspools, 
and  culverts  constructed.  The  acceptance  of  a street,  part  or 
portion  of  a street,  or  street-crossing,  shall  be  by  resolution.” 

After  the  work  was  performed  the  Board  of  Supervisors  duly 
accepted  it.  The  other  facts  are  stated  in  the  opinion. 

J.  F.  Cowdery,  City  and  County  Attorney,  for  Appellant. 

J.  M.  Wood  and  J.  C.  Bates,  for  Respondent. 

The  Court: 

Conceding  that  for  certain  purposes  the  sidewalk  is  a por- 
tion of  the  street,  we  can  not  say  that  Section  22  of  Chapter 
4,  of  Order  097  of  the  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco,  was  intended  to  require  the  side- 
walk, as  well  as  the  roadway,  to  be  "sewered  urith  brick  and 
paved  and  curbed  with  stone."  As  we  understand,  the  sewer 
was  to  be  of  brick,  and  the  roadway  was  to  be  paved,  and  the 
sidewalk  curbed.  These  requirements  appear  to  have  been 
oomplied  with.  Each  requirement  was  to  have  reference  to 
the  object  to  be  accomplished ; and  the  board,  in  accepting  the 
street,  determined  that  the  respective  _ objects  had  been 
accomplished. 

Judgment  and  order  affirmed. 


( 


[No.  7,503. — Department  Two.] 

November  14,  1882. 

B.  STRUTS  VEIT  v.  HIS  CREDITORS. 


Effect  of  Insolvency  Act  or  1880  on  thi  Procedure  in  Casss  Inetitutsd 

UNDER  ACT  or  1852 8TATOTORT  CONSTRUCTION PLSADIXO INSOLVENCY. 

— The  Insolvency  Act  of  1852  under  which  the  proceedings  were  com- 
menced did  not  require  the  answer  of  the  petitioner  to  the  opposition  of  a 
creditor  to  verified.  Prior  to  the  filing  of  the  amwer  to  the  opposition* 


Digitized  by  Google 


46 


Steceves  v.  His  Cekditoto.  [Nov.  1882. 


tbe  Insolvency  Act  of  1880,  which  require*  the  verification  of  the  pleadings, 
had  gone  Into  effect  TtclA:  Tbe  answer  to  the  opposition  should  have  been 
verified. 

Id. — Ejtsct  or  Pnoviso  on  Saving  Cuius*  lit  Rstsalino  Clads*  or  Act. — 
The  provision  In  Section  08  of  the  Act  of  1880,  that  the  Act  Is  not  to  af- 
fect any  cate  previously  Instituted,  Is  not  Intended  to  keep  alive  the  former 
mode  of  procedure  In  conflict  with  the  Act 
Objection  fob  th»  Pibst  Tims  in  Sopremb  Codbt. — The  objection  that  the 
opposing  creditor  had  not  proved  bis  claim  before  filing  his  opposition 
can  not  be  taken  for  the  first  time  In  the  Supreme  Court. 

t 

Appeal  by  Donnelly,  Dunne  & Co.,  opposing  creditors,  from 
the  judgment  of  the  Superior  Court  of  the  City  and  County 
of  San  Francisco  granting  a discharge.  Halset,  J. 

Proceeding  in  insolvency.  On  the  seventeenth  of  March, 
1880,  the  respondent  Strueven  filed  his  petition  in  the  Su- 
perior Court  asking  a discharge  from  his  debts.  On  the  fifth 
of  May,  1880,  A.  J.  Donnelly  and  others,  creditors  appealing, 
filed  their  opposition  in  writing,  alleging  divers  frauds,  com- 
mitted by  petitioner,  for  which  they  claimed  he  should  be 
denied  his  discharge.  This  opposition  was  verified.  On  May 
14,  1880,  the  petitioner  filed  an  answer  to  the  opposition  con- 
sisting of  a general  denial  not  verified,  which  appellants  moved 
to  strike  out,  and  afterwards,  on  the  twenty-second  of  July, 
the  petitioner  elected  to  file  an  amended  answer  to  the  opposi- 
tion. This  answer  was  not  under  oath. 

On  the  twenty-sixth  of  July,  1880,  the  opposing  creditors 
gave  notice  of  motion  to  strike  out  this  last  answer,  because 
it  was  not  verified,  and  to  dismiss  the  petition  for  want  of 
answer,  and  on  the  sixteenth  of  August,  1880,  the  Court 
denied  the  motion  to  strike  out  the  amended  answer,  to  which 
the  opposing  creditors  took  their  bill  of  exceptions,  which  seta 
forth  the  foregoing  facts.  On  the  twentieth  of  August,  1880, 
the  Court  entered  an  order  discharging  the  petitioner  from  hia 
debts,  and  from  this  order  an  appeal  is  taken. 

William  Matthews,  for  Appellants. 

The  Court  erred  in  refusing  to  grant  the  motion  to  strike 
out.  The  Insolvent  Act,  approved  April  16,  1880,  had  taken 
effect  June  15th.  Section  50,  of  that  Act,  provides  that  the 
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opposition  and  the  answer  to  it  shall  be  verified.  (Statutes 
of  1880,  p.  330.)  This  provision  concerned  procedure  and 
the  remedy  merely,  and  therefore  operated  upon  the  pending 
case,  and  governed  all  pleadings  filed  after  its  passage. 

( Dormer  v.  Palmer,  2§  Cal.  40.) 

The  Court  below  seemed  to  think  that  the  clause  in  Section 
68  of  the  Act  (Statutes  1880,  334),  providing  that  the  repeal 
of  previous  insolvent  laws,  “ shall  in  no  manner  invalidate 
or  affect  any  case  in  insolvency,”  then  pending,  in  some  way 
so  acted  to  continue  in  force  the  repealed  Act  as  to  the  plead- 
ings in  this  case.  It  is  submitted  that  no  such  result  follows. 
Such  a construction  would  give  us  two  systems  of  procedure  on 
foot  at  the  same  time. 

The  word  “ affect,”  as  used  in  the  section  referred  to,  is  a 
repetition  of  the  word  “ invalidate,”  and  is  used  in  the  sense 
in  which  it  is  employed  in  Sections  8 and  18  of  the  Code  of 
Civil  Procedure.  But,  under  the  previous  insolvent  law,  the 
opposing  creditors  were  entitled  to  an  answer  under  oath. 
The  Act  itself  was  silent  on  the  matter.  (Insol.  Act.,  § 20, 
Statutes  of  1852,  p.  73.)  The  Code  of  Civil  Procedure,  there- 
fore, furnished  the  rule  to  guide  the  Court.  (C.  C.  P.,  § 4.) 
Under  it,  answers  to  all  verified  pleadings  must  be  verified. 
(C.  C.  P.,  § 446.) 

77.  Lowenthal,  for  Respondent. 

This  answer,  or  “ plea,”  the  appellants  moved  to  strike  out, 
and  for  a dismissal  of  all  proceedings,  which  motion  was  de- 
nied. This  ruling  we  say  was  proper.  The  record  shows  that 
appellants  were  not  creditors  of  insolvent.  Nor  does  the  record 
show  that  they  have  proved  their  alleged  claim,  as  required 
by  said  Act.  This  we  say  was  necessary  before  they  could 
contest  the  insolvent’s  discharge.  (See  Section  10,  Cowdery’s 
Insolv.  L.  of  Act  1852.)  Appellant  should  have  applied  for 
leave  to  intervene  in  the  proceedings.  (4  Cal.  337.)  The  In- 
solvent Act  of  1880  in  no  manner  affected  this  case,  the  oppo- 
sition having  been  filed  prior  to  the  passage  thereof.  (See 
Section  C8,  Act  1880.)  The  statutes  of  1852  did  not  provide 
I that  the  opposition  to  a discharge  should  be  bv  a verified  or 
any  petition ; all  that  it  said  upon  the  subject  is,  “ That  any 
creditor  (meaning  of  course  a creditor  who  has  proven  his 
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claim  as  in  § 10  provided)  should  deem  it  necessary  to  oppose 
it  on  the  ground  of  some  fraud  having  been  committed  by  the 
insolvent  debtor,  he  shall,  within  ten  days  thereafter,  lay  be- 
fore the  Court  which  has  already  taken  cognizance  of  the 
case,  his  written  opposition,  stating  the  several  grounds,  etc., 
whereupon  in  case  of  accusation  of  fraud,  after  having  re- 
ceived the  debtor’s  answer,  the  court  shall  order  a jury  sum- 
moned, etc.,  for  the  purpose  of  deciding  on  the  said  accusation.” 
(See  § 20  of  said  act.) 

And  we  say  that  an  oral  plea  in  open  court  received  by  the 
judge  thereof,  and  entered  of  record  is  all  that  was  requisite 
under  said  statute,  as  no  form  of  pleadings  is  prescribed. 

And  we  say  that  inasmuch  as  the  statute  is  silent  as  to  the 
manner  in  which  the  Court  is  to  receive  the  answer,  it  is  rea- 
sonable to  presume  from  the  language  of  the  section  that  the 
answer  or  plea  may  be  orally  received  by  the  courts  and  or- 
dered to  be  recorded  by  the  clerk,  or  the  same  may  be  reduced 
to  writing  and  handed  to  the  Court  to  be  filed  of  record ; such 
has  been  the  rule  laid  down  in  all  insolvency  cases  that  ever 
came  before  the  courts  since  the  repeal  of  the  Federal  Bank- 
ruptcy Act. 

The  above  proposition  is  sustained  in  case  of  D.  B.  Sanborn 
v.  His  Creditors,  37  Cal.  Reports,  p.  611.  Again:  The  peti- 
tion of  appellants  contains  charges  of  fraud  against  the  re- 
spondent, which,  if  admitted,  might  subject  him  to  criminal 
prosecution,  and  we  say,  on  that  ground,  the  insolvent,  even 
if  the  statute  required  a verified  nnswer,  could  avail  himself 
of  his  right  to  file  an  unverified  plea.  (See  Section  446,  Code 
Civil  Procedure.) 

The  Court: 

The  insolvency  proceedings  were  commenced  under  the  Act 
of  1852.  That  Act  did  not  require  the  answer  of  the  peti- 
tioner to  the  opposition  of  a creditor  to  be  verified.  Prior  to 
the  filing  of  the  answer  in  this  case,  the  Legislature  had  passed 
the  Insolvent  Act  of  1880,  which  requires  verification  of  the 
pleadings.  This  requirement  concerns  procedure  merely,  and 
governs  pleadings  filed  after  its  passage.  According  to  Sec- 
tion 68  of  the  Act  of  1880,  that  Act  is  not  to  affect  any  case 
previously  instituted;  but  there  is  no  indication  of  an  in- 
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tendon  to  keep  alive  the  former  mode  of  procedure  in  con- 
flict with  the  Act.  The  court  erred  in  dismissing  the  oppo- 
sition and  in  making  a decree  of  discharge. 

The  objection  that  the  opposing  creditor  had  not  proved 
his  claim  before  filing  his  opposition  is  taken  too  late,  when 
taken  in  this  Court  for  the  first  time. 

Judgment  reversed  and  cause  remanded  for  further  proceed- 
ings. 


two.  8,884.— Id  Back.] 

November  14,  1882. 

A.  E.  FRAZER  et  al.  v.  THE  SUPERIOR  COURT  OF 
SAN  FRANCISCO. 


Settlement  or  Statement  on  Motion  fob  New  Trial. — Mandamus  to  • 
Snperior  Judge  to  compel  him  to  settle  plaintiff’s  statement  on  motion 
for  new  trial.  The  statement  did  not  set  forth  any  of  the  evidence,  bat 
simply  referred  to  the  reporter's  notes  and  directed  that  they  should  be 
Inserted  In  full. 

Held:  Such  a statement  is  not  a proper  one,  and  the  Court  may  disre- 
gard it. 

Application  for  writ  of  mandamus  to  the  Superior  Court 
of  the  City  and  County  of  San  Francisco.  Wilson,  J. 

E.  W.  McGraw,  for  Plaintiff,  cited  C.  C.  P.,  §§  274,  648; 
2 Hittell’s  Codes,  § 10,648 ; 3 id.,  § 10,274 ; Kimball  v.  Semple, 
31  Cal.  659 ; Hess  v.  Winder,  30  id.  349 ; Loucks  v.  Edmond- 
son, 18  id.  203. 

McAllister  & Bergin,  for  Defendant. 

The  Court: 

This  is  an  application  for  a writ  of  mandamus  to  compel 
the  Hon.  T.  K.  Wilson,  a Superior  Judge  of  the  City  and 
County  of  San  Francisco,  to  settle  plaintiff’s  statement  on 
motion  for  a new  trial.  When  the  statement  was  served  on 
the  attorneys  for  the  adverse  parties,  and  before  any  amend- 
ments thereto  were  proposed,  defendants  “ protested  against 
the  pretended  statement  on  motion  for  l new  trial  which  had 
been  served  upon  them,  that  it  is  utterly  insufficient  and  fails 

Cal.  Bara.  LSI  I — 4 
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to  set  forth  any  proper  statement  of  the  case.  It  merely 
amounts  to  a reference  to  the  reporter’s  notes,  without  incor- 
porating said  notes  in  the  proposed  statement”  The  learned 
Judge,  in  denying  the  motion  to  settle  the  so-called  state- 
ment, placed  his  refusal  on  the  ground  that  “the  proposed 
statement  is  wholly  insufficient,  as  a proposed  statement  on 
motion  for  a new  trial,  and  must  be  disregarded.”  We  think 
the  motion  to  settle  the  proposed  statement  was  properly 
denied.  It  does  not  set  forth  any  of  the  evidence  in  the  case, 
but  simply  refers  to  the  reporter’s  notes.  Its  language  is: 
“ All  of  which  ” (the  facts  in  the  case)  “ will  more  fully  appear 
from  said  statement  of  the  facts  which  reads  as  follows  (in- 
sert reporter’s  notes  in  full).”  Such  a statement  is  not  a 
proper  one,  and  the  Court  may  disregard  it.  ( People  v.  Oetty, 
49  Cal.  584;  People  v.  Sprague,  53  id.  422.) 

Application  denied. 


I No  10,754.—  In  Bank.] 

November  15,  1882. 

THE  PEOPLE  v.  ALVINO  F.  PICO. 


Laxcint  — Evidence  — Vabiancb  as  to  8nx. — A variance  as  to  the  sex  of 
the  animal  charged  to  be  stolen.  Is  Immaterial. 

Id. — Id. — Id. — nouns  — Definition. — At  common  law  the  word  **  horse  M 
was  used  In  Its  generic  sense,  and  was  held  to  Include  all  animals  of  the 
horse  species,  whether  male  or  female;  and  the  Legislature  of  this  State.  In 
using  the  word  "018™”  (In  Sec.  487,  Penal  Code),  did  not  intend  to  modify 
or  change  the  common  law  rule,  but  Inserted  the  word,  possibly,  for  more 
definiteness. 

Id. — Id. — Insanity  — Genxxal  Reputation. — Insanity  Is  not  to  be  proven  by 
general  reputation. 

Id. — Id. — Id. — Heabsay. — For  the  purpose  of  showing  the  Insanity  of  the 
defendant,  a witness  testified  to  his  throwing  away  a suit  of  clothes;  but 
on  cross-examination  it  appeared  that  the  witness  had  no  personal  knowl- 
edge of  the  clothes  being  thrown  away,  or  of  the  reason  therefor;  he  knew 
of  the  circumstances  only  by  hearsay.  Held:  The  testimony  was  properly 
stricken  out. 

Id. — Id. — Id. — Opinion  of  Family. — Evidence  that  the  defendant  was  al- 
ways treated  by  his  family  as  an  Imbecile  or  an  insane  person  Is  Inadmissible. 

Id. — Id. — Id. — Opinion  of  Acquaintances. — Witnesses  were  examined  for 
the  purpose  of  showing  the  sanity  of  defendant,  and  from  their  examina- 
tion It  appeared  that  they  were  acquainted  with  him  and  had  more  or 
leas  opportunity  for  acquiring  knowledge  osi  which  to  baae  an  opinion. 
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Btld:  The  wltneesee  having  shown  themselves,  respectively,  to  hsve  been 
acquainted  with  the  defendant,  the  determination  ot  the  question  as  to 
whether  that  acquaintance  was  of  an  Intimate  character  was  within  the 
discretion  of  the  Court  below,  with  the  exercise  of  which,  there  being  no 
abuse,  this  Court  will  not  Interfere. 

In. — Id. — Id. — Ikstboction  — Labcsny  — Definition  — Felonious  I ntevt. 
— The  Court  Instructed  the  Jury : " It  Is  further  claimed  that  although  the 
Jury  may  believe  the  defendant  took  the  animal  In  question ; yet,  unless 
at  the  time  of  such  taking  he  then  Intended  to  steal  the  same,  be  most 
be  acquitted.  I Instruct  you  that  If  the  defendant  wrongfully  and  un- 
lawfully and  without  the  knowledge  and  consent  of  the  owner  of  this 
animal,  or  of  any  person  who  could  give  such  consent,  or  as  a mere  tres- 
passer and  wrongdoer,  drove  away  said  horse,  not  then  Intending  to  steal 
the  same,  but  that  thereafter,  while  still  In  such  wrongful  possession  of 
said  horse,  he  feloniously  sold  -the  same  and  appropriated  the  proceeds  of 
such  sale  to  his  own  use,  such  taking,  sale,  and  appropriation  constitute, 
upon  the  part  of  the  defendant,  the  crime  of  larceny  as  fully  and  com- 
pletely as  though  such  felonious  Intention  had  existed  In  the  defendant 
at  the  first  taking  of  such  animal.”  Held:  The  Instruction  was  correct. 

Id. — Id. — Id. — Insanity  — Definition  — Hbasonablb  Doubt. — The  Court 

Instructed  the  Jury : “ The  standard  of  accountability  Is  this : Bad  the 

party  sufficient  mental  capacity  to  appreciate  the  character  and  quality 
of  the  actl  Did  he  know  and  understand  that  It  was  a violation  of  tbs 
rights  of  another,  and  In  Itself  wrong ; did  he  know  that  it  was  prohibited 
by  the  laws  of  the  land,  and  that  Its  commission  would  entail  punishment 
and  penalties  upon  himself?  If  he  bad  the  capacity  thus  to  appreciate 
the  character  and  comprehend  the  possible  or  probable  consequence  of 
his  act.  be  la  responsible  to  the  law  for  the  act  he  has  committed  and  Is 
to  be  Judged  accordingly.  The  defense  of  Insanity  Is  a defense  which 
may  be  and  sometimes  Is  resorted  to.  In  cases  In  which  the  proof  of  the 
overt  act  Is  so  full  and  complete  that  any  other  means  of  avoiding  con- 
viction, and  escaping  punishment,  seems  hopeless.  While,  therefore,  this 
was  a defense  to  be  weighed  fairly,  fully,  and  justly,  and  when  satis- 
factorily established  must  recommend  Itself  to  the  sense  of  humanity  and 
justice  of  the  Jury,  they  are  to  examine  It  with  care,  lest  an  Ingenious 
counterfeit  of  this  mental  Infirmity  shall  furnish  Immunity  to  guilt.” 
” In  all  other  matters  excepting  that  of  Insanity,  defendant  la  entitled  to 
every  reasonable  doubt”  The  Court  also  refused  to  give  Instructions  em- 
bodying the  converse  of  these  propositions. 

Beld:  The  Instructions  were  correct  and  It  therefore  follows  that  the  In- 
structions asked  for  and  refused  were  Incorrect 
In. — Id. — Insanity. — When  a defendant  Is  brought  up  for  Judgment  on  con- 
viction It  Is  not  error  for  the  Court  where  It  entertains  no  doubt  as  to 
hie  sanity,  to  refuse  to  submit  the  Issue  of  Insanity  to  a Jury,  under  Bee. 
1308,  Penal  Code. 

Appeal  from  a judgment  of  conviction  and  from  an  order 
denying  a new  trial,  in  the  Superior  Court  of  the  County  of 
Santa  Clara.  Bkld.es,  J. 
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A.  W.  Crandell,  for  Appellant 

A.  L.  Hart,  Attorney-General,  for  Respondent 

Myrick,  J. : 

The  defendant  was  by  information  accused  of  grand  lar- 
ceny, in  that  he  “ did  feloniously  take  and  steal  one  roan 
horse,”  the  property  of  one  S.  P.  Stockton.  The  plea  was  not 
guilty.  The  defendant  was  convicted  as  charged. 

1.  It  appears  from  the  bill  of  exceptions  that  on  the  trial 
the  people  gave  evidence  tending  to  prove  that  the  defendant 
took  from  the  Normal  School  grounds  in  San  Jose,  a roan 
mare,  harness  and  buggy,  belonging  to  S.  P.  Stockton,  and 
after  using  the  same  in  the  public  streets  of  San  Jose,  and  de- 
claring that  the  mare  belonged  to  one  Archer,  left  the  har- 
ness and  buggy  by  the  side  of  a street,  and  sold  the  mare  for 
ten  dollars  and  appropriated  the  proceeds  to  his  own  use. 
The  defendant  moved  the  Court  to  instruct  the  jury  to  acquit 
him,  on  the  ground  of  variance,  in  that  he  was  charged  with 
stealing  a horse,  while  the  proof  showed  the  animal  taken  was 
a mare. 

This  was  refused.  Although  the  Courts  of  some  of  the 
States  have  held,  under  a statute  similar  to  that  of  this  State 
(Section  487,  subdivision  3,  Penal  Code),  where  both  words 
“ horse  ” and  “ mare  ” are  used,  the  proof  must  agree  with  the 
indictment  as  to  the  sex  of  the  animal,  yet,  as  at  common  law 
the  word  “ horse  ” was  used  in  its  generic  sense,  and  was  held 
to  include  all  animals  of  the  horse  species,  whether  male  or 
female,  we  are  of  opinion  that  the  Legislature  of  this  State, 
in  using  the  word  “ mare,’’  did  not  intend  to  modify  or  change 
the  common  law  rule,  but  inserted  the  word  possibly  for  more 
definiteness. 

2.  The  defendant  introduced  evidence  tending  to  prove  that 
he  was  insane  before,  at,  and  after  the  taking,  and  at  the 
time  of  the  trial.  No  suggestion  was  made  by  counsel  then 
or  at  any  time  before  or  during  the  trial,  that  defendant  was 
not  then  in  a condition  to  be  tried.  The  District  Attorney, 
during  the  trial,  inquired  of  counsel  for  defendant  if  he  as- 
serted that  defendant  was  then  insane,  to  which  one  of  the 
defendant’s  attorneys  replied  that  they  did  not,  and  the  other 
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stated  that  they  claimed  he  was  at  the  time  of  the  alleged  of- 
fense and  still  was  insane.  The  bill  of  exceptions  states  that, 
“ it  did  not  then  or  at  any  time  during  the  trial  appear  to  the 
Court  that  there  was  any  doubt  that  defendant  was  not  sane.” 
The  defendant’s  attorney  asked  a witness : “ What  do  you  say 
as  to  his  general  reputation,  whether  sane  or  insane?”  An 
objection  was  sustained.  Insanity  is  not  to  be  proven  by 
general  reputation.  The  ruling  was  correct. 

3.  For  the  purpose  of  showing  the  insanity  of  the  defend- 
ant, a witness  testified  to  his  throwing  away  a suit  of  clothes. 
On  cross-examination  it  appeared  that  the  witness  had  no 
personal  knowledge  of  the  clothes  being  thrown  away,  or  of 
the  reason  therefor  — he  knew  of  the  circumstance  only  by 
hearsay.  This  testimony  was,  on  motion,  stricken  out  It 
needs  no  authority,  save  well-known  principles,  to  show  the 
correctness  of  this  ruling. 

4.  A witness  was  asked  if  the  defendant  was  always 
treated  by  his  family  as  an  imbecile  or  an  insane  person.  Ob- 
jection to  this  was  sustained.  This  ruling  was  correct.  How 
he  was  treated  by  his  family  would  not  tend  to  prove  insanity ; 
they  may  have  been  mistaken  as  to  the  condition  of  the  subject 
and  as  to  their  mode  of  treatment;  besides,  the  answer  would 
be  but  the  opinion  of  one  person  based  on  the  opinions  of  others. 

5.  Persons  were  examined  as  witnesses  on  behalf  of  the 
people  for  the  purpose  of  showing  the  sanity  of  defendant. 
Their  examination  showed  that  they  were  acquainted  with  him, 
and  had  more  or  less  opportunity  for  acquiring  knowledge 
on  which  was  to.  base  an  opinion.  The  opinions  of  these  wit- 
nesses were  objected  to  on  the  ground  that  they  had  not 
shown  themselves  intimate  acquaintances  of  the  defendant. 
The  witnesses  having  shown  themselves  respectively  to  have 
been  acquainted  with  the  defendant,  the  determination  of  the 
question  as  to  whether  that  acquaintance  was  of  an  intimate 
character  was  within  the  discretion  of  the  Court  below,  with 
the  exercise  of  which,  there  being  no  abuse,  this  Court  will 
not  interfere!. 

6.  The  Court  instructed  the  jury  that  the  misdescription  as 
the  sex  of  the  animal  was  immaterial,  and  was  no  variance. 
Also,  as  follows:  “It  is  further  claimed  that  although  the 
jury  may  believe  the  defendant  took  the  animal  in  question, 
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yet  unless  at  the  time  of  such  taking  he  then  intended  to 
steal  the  same  he  must  be  acquitted.  I instruct  you  that  if 
the  defendant  wrongfully  and  unlawfully,  and  without  the 
knowledge  and  consent  of  the  owner  of  this  animal,  or  of  any 
person  who  could  give  such  consent,  but  as  a mere  trespasser 
and  wrong-doer  drove  away  said  horse,  not  then  intending  to 
steal  the  same,  but  that  thereafter,  while  still  in  such  wrong- 
ful possession  of  said  horse,  he  feloniously  sold  the  same  and 
appropriated  the  proceeds  of  such  sale  to  his  own  use,  such 
taking,  sale,  and  appropriation  constitute,  upon  the  part  of 
the  defendant,  the  crime  of  larceny  as  fully  and  completely 
as  though  such  felonious  intention  had  existed  in  the  defend- 
ant at  the  first  taking  of  such  animal.” 

“ It  is  further  claimed  on  the  part  of  the  defendant  that  if 
he  did  in  fact  take,  sell,  and  appropriate  the  proceeds  of  said 
property  as  claimed  by  the  prosecution,  he  is  not  to  be  held 
criminally  accountable  for  so  doing  by  reason  of  his  insanity 
at  the  time  of  such  appropriation  and  taking. 

“The  standard  of  accountability  is  this:  Had  the  party 
sufficient  mental  capacity  to  appreciate  the  character  and 
quality  of  the  act?  Did  he  know  and  understand  that  it  was 
a violation  of  the  rights  of  another,  and  in  itself  wrong  ? Did 
he  know  that  it  was  prohibited  by  the  laws  of  the  land,  and 
that  its  commission  would  entail  punishment  and  penalties 
upon  himself?  If  he  had  the  capacity  thus  to  appreciate  the 
character  and  comprehend  the  possible  or  probable  conse- 
quences of  his  act,  he  is  responsible  to  the  law  for  the  act 
thus  committed  and  is  to  be  judged  accordingly.” 

“ The  defense  of  insanity  is  a defense  which  may  be,  and 
sometimes  is,  resorted  to  in  cases  in  which  the  proof  of  the 
overt  act  is  so  full  and  complete  that  any  other  means  of 
avoiding  conviction  and  escaping  punishment  seems  hopeless. 
While,  therefore,  this  was  a defense  to  be  weighed  fairly,  fully, 
and  justly,  and  when  satisfactorily  established  must  recom- 
mend itself  to  the  sense  of  humanity  and  justice  of  the  jury, 
they  are  to  examine  it  with  care,  lest  an  ingenious  counterfeit 
of  this  mental  infirmity  shall  furnish  immunity  to  guilt.” 

“ In  all  other  matters  except  that  of  insanity,  defendant  is 
entitled  to  every  reasonable  doubt” 

The  defendant  asked  the  Court  to  give  instructions  em- 
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bracing  the  converse  of  the  propositions  contained  in  the  fore- 
going instructions.  The  instructions  given  by  the  Court  are 
correct;  it  therefore  follows  that  the  instructions  asked  for 
and  refused  were  incorrect  ( People  v.  M’Donell,  47  Cal.  134 ; 
People  v.  Dennis,  39  id.  625 ; People  r.  Coffman,  24  id.  230 ; 
People  v.  Myers,  20  id.  518.) 

7.  After  the  verdict  of  conviction,  the  Court  fixed  January 
23,  1882,  as  the  day  for  sentence.  On  that  day  the  Court 
heard  evidence  upon  the  question  of  the  defendant’s  insanity 
at  that  time,  and  the  Court  being  in  doubt  upon  that  subject, 
continued  the  time  for  sentence  to  January  27,  1882,  and  di- 
rected that  two  competent  physicians  make  an  examination 
of  him,  and  report  as  to  defendant’s  insanity  at  that  time. 
On  the  27th,  the  two  physicians  having  examined  the  defend- 
ant, were  not  fully  determined  whether  he  was  sane  or  insane, 
and  no  report  was  made  by  them,  and  the  time  for  passing 
sentence  was  postponed  to  January  30th.  On  that  day  defend- 
ant’s counsel  moved  the  Court  to  summon  a jury  to  try  the 
question  of  the  present  sanity  of  the  defendant;  the  Court, 
then  having  no  doubt  as  to  defendant’s  entire  sanity,  denied 
the  motion,  refused  to  allow  the  question  to  be  determined  by 
a jury,  and  proceeded  to  pronounce  the  sentence. 

These  matters  do  not  appear  in  the  judgment,  but  are  stated 
in  a bill  of  exceptions.  The  appeal  is  from  the  judgment  and 
from  the  order  denying  the  motion  for  a new  trial. 

Conceding  that  upon  this  appeal  we  can  review  the  action 
of  the  Court  in  denying  the  motion  to  submit  to  a jury  the 
question  of  defendant’s  sanity,  we  do  not  see  that  an  error 
was  committed.  The  Court  did  not  pronounce  judgment  so 
long  as  any  doubt  existed  as  to  defendant’s  sanity.  The  ob- 
ject of  the  statute  was  accomplished.  According  to  Section 
1201,  Penal  Code,  a defendant  may  show  for  cause  against 
judgment  that  he  is  insane;  and  if,  in  the  opinion  of  the 
Court,  there  is  reasonable  ground  for  believing  him  to  be  in- 
sane, the  question  of  insanity  must  be  tried  by  a jury.  At 
the  time  of  passing  the  sentence,  the  Court  had  no  doubt  as 
to  the  entire  sanity  of  the  defendant. 

Judgment  and  order  affirmed. 

McKinstby,  Ross,  Shakpsteiw,  and  HoKsa,  JJ.,  and  Mon- 
sisoir,  C.  J.,  concurred. 
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[No.  7,534. — Department  Two.] 

November  15.  1882. 

R W.  WARREN  v.  R L.  SCIIAINWALD  et  al. 

Pdbchabh  bt  Partner — Partnership — Fraud  — Trust. — One  member  of 
a firm  composed  of  several  copartners,  after  the  death  of  one  of  them, 
falsely  and  with  the  Intent  to  prevent  a proposed  settlement,  represented  to 
his  surviving  copartners  that  he  had  become  the  owner  of  the  Interest  of  the 
deceased,  and  thus  prevented  a purchase  by  them  of  auch  Interest. 

Held:  That  he  can  not  by  compromise  of  a suit  brought  by  one  to  whom 
the  interest  of  the  deceased  was  transferred  and  assigned,  against  all  of 
the  surviving  copartners  for  an  accounting,  acquire  the  interest  of  the 
deceased  and  maintain  for  his  own  benefit  ft  suit  against  the  remaining 
members  of  the  firm  to  enforce  the  claim  for  the  full  amount  of  the  profits 
which  would  have  been  due  to  the  estate  of  the  deceased  copartner.  The 
purchase  of  the  Interest  of  the  deceased  was  made  for  the  benefit  of  the 
plaintiff  and  defendants;  and,  after  repaying  the  amount  expended  by 
the  plaintiff  In  compromising  the  claim,  the  residue  of  the  profits  should 
be  divided  among  all  of  the  surviving  copartners  according  to  their  ro* 
spectlve  interests. 

Appeal  from  a judgment  in  favor  of  the  defendants  in  the 
Superior  Court  of  the  City  and  County  of  San  Francisco,  and 
from  an  order  denying  a motion  for  a new  trial.  Hunt,  J. 

Action  for  a statement  of  partnership  accounts.  The  facts 
are  stated  in  the  opinion  of  the  Court 

Naphlaly,  Friedenrich  & Ackerman,  for  Appellant 

Plaintiff  is  not  estopped  from  equitably  claiming  said  in- 
terest In  purchasing  said  interest  he  occupied  no  fiduciary 
relation  to  the  remaining  partners.  He  was  not  dealing  with 
a creditor  of  the  firm.  Until  the  affairs  of  the  partnership 
are  wound  up  and  a balance-sheet  struck,  the  relation  of 
debtor  and  creditor  between  the  surviving  partners  and  the 
representative  of  the  deceased  partner  does  not  arise.  (Glea- 
son v.  White,  34  Oal.  263.) 

At  the  time  of  the  purchase  by  plaintiff  the  partnership 
affairs  had  not  been  wound  up.  The  surviving  partners  were 
entitled  to  the  exclusive  possession  of  the  assets,  and  were 
trustees  for  all  concerned  in  the  copartnership;  but  for  what 
purpose?  Merely  to  wind  up  the  concern,  collect  the  outstand- 
ing accounts,  sell  the  property,  pay  the  liabilities  (if  any), 
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and  the  balance  (if  any)  divide  among  the  survivors  and  the 
representative  of  decedent.  They  were  trustees  for  no  other 
purpose. 

It  is  only  in  matters  within  the  scope  of  the  partnership 
business  that  each  is  the  agent  of  the  partnership.  (Civil 
Code,  Sec.  2429.)  Towards  each  other  the  utmost  good  faith 
must  be  exercised  in  the  management  of  the  business.  Neither 
one  can  use  partnership  funds  in  the  purchase  of  property  in 
his  own  name.  If  he  does,  he  will  be  treated  as  holding  in 
trust.  (Civil  Code,  2410.) 

The  obligations  of  copartners  inter  sese,  whatever  may  be 
their  nature  and  extent,  refer  only  to  the  conduct  of  the 
business  in  which  the  firm  is  engaged.  ( McKenzie  v.  Dickin- 
son, 43  Cal.  133;  Wheeler  v.  Sage,  1 Wallace,  518.)  This 
principle  is  not  changed  by  Section  2411,  Civil  Code.  The 
one  partner  can  not  obtain  any  advantage  over  the  other  in 
the  partnership  affairs.  “ In  all  proceedings  connected  with 
* * * a partnership,  every  partner  is  bound  to  act  in  the 

highest  good  faith  towards  his  copartner.”  Said  section  im- 
poses no  greater  obligations  than  does  the  common  law. 

It  is  only  in  matters  connected  with  the  partnership  that 
partners  are  bound  to  act  in  the  highest  good  faith  towards 
each  other,  and  no  stronger  illustration  of  this  rule  can  be 
found  than  in  the  case  of  McKenzie  v.  Dickinson,  where  this 
Court  holds  that  a partner  may,  with  his  own  funds,  purchase 
a judgment  against  his  copartner,  and  enforce  it  by  a levy 
upon  and  sale  of  his  copartner’s  interest  in  the  firm,  and  may 
become  a purchaser  at  such  sale.  Hence,  in  matters  not  within 
the  scope  of  the  partnership  business,  the  partners  towards 
each  other  do  not  occupy  confidential  relations  — they  are  not 
trustees  for  each  other  — as  to  those  matters  they  deal  with 
one  another  at  arm’s  length,  not  only  during  the  existence  of 
the  copartnership  but  after  its  dissolution. 

The  copartnership  having  been  dissolved  by  the  death  of 
Louis  Pokoney,  in  September,  1878,  the  effect  of  that  dissolu- 
tion was  to  put  an  end  to  all  power  of  the  partners  or  agents, 
except  so  fax  as  necessary  to  close  up  the  business.  (5  Wait’s 
Actions  and  Def.,  140.)  It  was  not  necessary  to  purchase  the 
Pokoney  interest  in  order  to  close  up  the  business.  The  Po- 
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koney  interest  could  not  have  been  purchased  by  the  firm 
without  the  consent  of  all  the  surviving  partners. 

Chickering  & Thomas,  for  Respondents. 

Upon  the  death  of  a partner,  the  partnership  is  terminated 
as  to  future  dealings;  “yet  for  some  purposes  it  may  be  said 
to  exist,  and  the  rights,  duties  and  powers  and  authorities  of 
the  survivors  remain,  so  far  as  it  is  necessary  to  enable  them 
to  wind  up  and  settle  the  affairs  of  the  partnership.”  (Story 
on  Partnership,  §§  325,  344  and  cases  cited.)  The  sur- 
viving partner,  in  all  matters  connected  with  the  dissolution 
of  such  copartnership,  and  with  the  winding  up  of  its  affairs 
are  trustees  for  each  other,  and  as  a natural  consequence  can- 
not make  a profit  out  of  each  other.  (Civil  Code,  §§  2410- 
2411.) 

The  settlement  of  the  claim  of  the  estate  of  Louis  Pokoney 
was  a necessary  part  of  the  dissolution.  The  affairs  of  the 
firm  could  not  have  been  wound  up  without  settling  with  the 
estate,  either  with  or  without  a suit.  It  was  a claim  against 
the  copartnership  and  the  interest  of  each  of  the  survivors 
therein,  and  differed  from  the  claim  of  a copartnership  creditor 
in  the  order  of  its  payment  only. 

As  in  a creditor’s  claim,  the  surviving  partners  would  have 
been  the  sole  parties  defendant.  In  case  of  suit  a judgment 
on  it  would,  in  like  manner,  run  against  the  surviving  mem- 
bers. The  satisfaction  of  the  judgment  would  in  like  man- 
ner be  made  out  of  the  joint  property  of  the  partnership.  It 
was  not,  as  in  McKenzie  v.  Dickinson,  43  Cal.  120,  a claim 
against  an  individual  member  or  individual  members  of  the 
firm,  but  it  was  at  the  time  of  its  purchase  by  Warren,  a claim 
against  Warren  himself,  and  the  other  copartners,  in  their 
capacity  as  joint  trustees  of  the  estate  of  the  deceased  part- 
ner. ( Heath  v.  Waters,  40  Mich.  457 ; Smith  v.  Walker , 38 
Cal.  385.)  They  also  cited  Wheeler  v.  Sage,  1 Wall.  518 ; Bige- 
low on  Fraud,  p.  234-190;  C.  C.  §§  1709,  1710,  2224,  2228, 
2410,  2411 ; Story  on  Partnership,  § 344;  Kelly  v.  Rogers,  21 
Minn.  151.) 

The  Court  : 

On  the  eighteenth  day  of  April,  1877,  the  plaintiff,  Warren, 
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and  the  defendant,  Schainwald,  and  others  entered  into  a co- 
partnership for  the  manufacture  of  powder,  under  the  firm 
name  of  It.  W.  Warren  & Co. 

One  Louis  Pokoney  was  a member  of  the  firm,  and  he  de- 
parted this  life  in  the  month  of  September,  1878. 

After  the  death  of  Pokoney,  the  surviving  partners  con- 
tinued the  business  under  the  firm  name,  until  the  tenth  day 
of  January,  1879,  at  which  time  the  entire  assets  of  the  firm  were 
sold  and  transferred  to  the  Vulcan  Powder  Company. 

In  the  month  of  December,  1878,  the  plaintiff  and  the  de- 
fendants, Schainwald  and  Baum,  had  a meeting  at  which  one 
of  the  defendants  stated  that  the  interest  of  Pokoney’s  estate 
could  be  purchased  for  the  sum  of  three  thousand  dollars,  and 
the  defendants  expressed  a willingness  to  purchase  it  at  that 
price,  but  the  plaintiff  then  and  there  stated  that  he  was  the 
owner  thereof;  and  thereupon  the  defendants  refrained  from 
purchasing  the  same.  The  finding  shows  that  the  defendants 
were  prevented  from  effecting  such  purchase  by  the  statement 
of  plaintiff.  The  Court  further  finds  that  “the  statement 
made  by  the  plaintiff  was  untrue,  and  was  made  for  the  pur- 
pose of  preventing  the  proposed  settlement” 

The  Pokoney  interest  was  transferred  and  assigned  to  one 
Lilienthal,  and  on  the  fifteenth  day  of  January,  1879,  he 
brought  a suit  against  the  surviving  members  of  the  firm  of 
R.  W.  Warren  & Co.  for  a settlement  and  accounting  of  the 
partnership  dealings,  and  thereafter,  in  the  month  of  Septem- 
ber, 1879,  the  plaintiff,  Warren,  compromised  said  suit  by  pay- 
ing therein  a sum  less  than  three  thousand  dollars. 

The  object  of  the  present  suit  is  to  charge  the  defendants 
with  the  profits  of  the  business  which  would  be  due  to  the 
estate  of  Pokoney  if  such  interest  were  still  in  the  estate. 
The  Court  below  held  that  after  Warren  was  repaid  the  amount 
expended  by  him  in  compromising  the  Lilienthal  claim,  the 
residue  of  the  profits  accruing  to  the  Pokoney  interest  should 
be  divided  among  the  surviving  partners  of  the  firm  of  Warren 
& Co.  according  to  their  respective  interests  in  the  business  of 
the  copartnership. 

We  think  the  judgment  of  the  Court  below  was  correct. 
It  is  apparent  from  the  facts  in  the  case  that  the  Pokoney  in- 
terest would  have  been  purchased  by  the  surviving  partners 
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for  their  mutual  benefit,  if  the  plaintiff  Warren  had  not 
prevented  such  purchase  by  misrepresentation.  Under  the 
circumstances  of  the  case  he  was  justly  held  to  have  purchased 
for  the  benefit  of  himself  and  the  defendants,  his  co- 
partners. 

Judgment  and  order  affirmed. 


[No.  8,307.—  In  Bank.J 
November  15,  1882. 


J.  D.  STEVENSON  v.  THE  SUPERIOR  COURT  OF  THE 
CITY  AND  COUNTY  OF  SAN  FRANCISCO. 


Jurisdiction  or  Probate  Court — Administration  upon  Estate  or  Litino 
Person. — After  administration  had  been  granted  upon  the  estate  of  a 
supposed  deceased  person,  and  the  administration  closed,  and  the  adminis- 
trator discharged,  the  supposed  decedent  appeared  in  person  and  filed  his 
petition  to  vacate  and  annul  the  proceedings ; and  an  order  was  made 
granting  the  motion. 

Bcld:  There  la  no  doubt  of  the  correctness  of  the  action  of  the  Court.  Ad- 
ministration upon  the  estate  of  a living  person  la  totally  void. 


Application  for  writ  of  certiorari  to  review  an  order  of 
the  Superior  Court  vacating  and  annulling  all  the  proceedings 
in  the  matter  of  the  estate  of  James  Valentine.  Halsey,  J. 

The  decree  discharging  the  administrator  was  dated  Decem- 
ber 24,  1877.  The  petition  of  Valentine  was  filed  February 
11,  1881,  and  prayed  that  a citation  should  issue  to  the  ad- 
ministrator to  show  cause  why  the  proceedings  in  the  matter 
of  his  estate  should  not  be  set  aside  and  annulled.  After  cita- 
tion to  the  administrator  and  trial,  a decree  was  rendered  ad- 
judging that  all  the  proceedings  had  in  the  matter  of  the  said 
estate  should  be  set  aside  and  the*  ♦’’«  nronerty  described  in 
said  proceedings  should  be  returned  free  of  any  and  all  claims 
or  titles  set  up  or  asserted  thereto,  by  the  administrator  or  any 
one  claiming  under  him. 

L.  E.  Pratt  and  Wright  & Wright,  for  Plaintiff. 

The  Probate  Court  had  jurisdiction  to  grant  the  adminis- 
tration. When  a petition  in  proper  form  was  presented  in 
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that  Court  alleging  certain  facts  to  exist,  which  if  established 
by  proof,  would  give  the  Court  jurisdiction  over  the  estate, 
then  the  Court  had  the  power  to  inquire  into  the  truth  of 
those  allegations  and  to  determine  the  existence  of  those  facts. 
When  it  determined  the  facts  to  be  established,  its  jurisdiction 
was  fixed.  (C.  C.  P.  §§  97-98;  Central  Pacific  R.  R.  Co.  v. 
Board  of  Equalization  of  Placer  County,  43  Cal.  365;  Hahn 
v.  Kelly,  34  id.  391.) 

The  Court  loses  jurisdiction  to  make  any  order  in  an  estate 
after  a decree  of  distribution  other  than  to  enforce  said  decree 
and  to  discharge  the  administrator.  ( Estate  of  Garraud,  36 
Cal.  277 ; Bell  v.  Thompson,  19  id.  707.) 

L.  Quint,  for  Defendant. 

That  Valentine  has  a remedy  can  not  in  good  faith  be  ques- 
tioned. ( Jochumsen  v.  Suffolk  Savings  Bank,  3 Allen,  87; 
Wales  v.  Willard,  2 Mass.  120;  Cults  v.  Haskins,  9 id.  543; 
Holyoke  v.  Haskins,  5 Pick.  20;  S.  C.,  16  Am.  Dec.  372; 
Smith  v.  Rice,  11  Mass.  507 ; Sigourney  v.  Sibley,  21  Pick. 
101 ; Emery  v.  Hildreth,  2 Gray,  228 ; Allen  v.  Dundas,  3 T. 
R.  125.) 

Where  then  can  it  be  found  except  in  the  Court  and  in  the 
proceeding  out  of  which  the  injury  arose  ? ( State  of  Califor- 

nia v.  McGlynn,  20  Cal.  233;  Hamberlin  v.  Terry,  1 Smed. 
k Marsh  Ch.  589.) 

Ross,  J. : 

The  question  in  this  case  is  whether  the  Court  in  which 
was  had  administration  upon  the  estate  of  a man  supposed  to 
have  been  dead,  but  who  subsequently  and  after  the  admin- 
istration had  been  closed  appeared  “in  the  flesh,”  and  moved 
the  entry  of  an  order  vacating  and  annulling  the  proceedings, 
rightly  granted  the  motion  and  entered  the  order.  Wo  have 
no  doubt  of  the  correctness  of  the  action  of  the  Court  in  that 
particular. 

Administration  may  lawfully  be  had  upon  the  estate  of  a 
dead  man,  but  not  upon  that  of  one  in  life.  Until  death  oc- 
curs there  is  no  “subject  matter”  over  which  it  is  possible  for 
any  Court  to  exercise  jurisdiction.  It  is  true  that  the  Court 
of  Probate,  before  issuing  letters  of  administration,  must  first 
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determine  affirmatively  the  question  of  death.  But  notwith- 
standing such  determination  the  fact  that  the  supposed  in- 
testate is  alive  may  still  be  shown,  and  when  shown,  estab- 
lishes the  nullity  of  the  entire  proceedings.  The  authorities 
in  support  of  this  proposition  are  numerous.  (Sec.  1,  Williams 
on  Executors,  American  notes  by  Perkins  to  page  632,  and 
notes  to  page  631;  Vol.  vii.  Robinson’s  Prac.,  p.  324;  Joch- 
umsen  v.  Suffolk  Savings  Bank,  3 Allen,  87 ; Fisk  v.  Norvel, 
9 Texas,  12;  Duncan  v.  Stewart,  25  Ala.  408;  Allen  v.  Dun' 
das,  3 T.  R.  125.) 

In  Griffith  v.  Frazier,  8 Cranch.  23,  Chief  Justice  Marshall 
said : “ Suppose  administration  to  be  granted  on  the  estate  of 

a person  not  really  dead.  The  act,  all  will  admit,  is  totally 
void.  Yet  the  ordinary  must  always  inquire  and  decide 
whether  the  person  whose  estate  is  to  be  committed  to  the 
care  of  others  be  dead  or  in  life.  It  is  a branch  of  every 
cause  in  which  letters  of  administration  issue.  Yet  the  deci- 
sion of  the  ordinary  that  the  person  on  whose  estate  he  acts 
is  dead,  if  the  facts  be  otherwise,  does  not  invest  the  person 
he  may  appoint  with  the  character  or  powers  of  an  adminis- 
trator. The  case,  in  truth,  was  not  one  within  his  jurisdiction. 
It  was  not  one  in  which  he  had  a right  to  deliberate.  It  was 
not  committed  to  him  by  the  law.  And  although  one  of  the 
points  occurs  in  all  cases  proper  for  his  tribunal,  yet  that 
point  can  not  bring  the  subject  within  his  jurisdiction.” 

In  Beckett  v.  Selover,  7 Cal.  226,  227,  this  Court  said  that 
the  fact  of  death  and  the  place  of  residence  of  the  deceased  nt 
the  time  of  death  must  be  alleged  in  the  petition  for  letters, 
and  must  be  true  in  point  of  fact,  “and  when  they  do  not 
both  exist  in  point  of  fact  the  proceedings  are  utterly  void 
and  not  voidable.”  Further  on,  the  Court  said:  “It  is  appre- 
hended that  no  one  would  insist  that  a grant  of  administra- 
tion before  the  death  of  a person,  however  regular,  could  be 
sustained  anywhere.  The  decision  of  the  Probate  Court,  that 
the  man  was  dead,  would  not  be  conclusive  against  him;  and 
the  fact  of  residence  is  of  equal  importance  to  give  the  par- 
ticular Court  jurisdiction,  and  the  decision  of  one  point  is  no 
more  conclusive  than  the  decision  on  the  other.” 

This  case  — Beckett  v.  Selover  — in  so  far  as  the  question  of 
the  residence  of  the  deceased  at  the  time  of  death  is  concerned 
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was  overruled,  and  we  think  rightly  so,  in  the  subsequent  case 
of  Irwin  v.  Scriber,  reported  in  18  CaL  499,  but  it  has  not  been 
disturbed  as  respects  the  question  of  the  fact  of  death.  Nor 
do  we  think  it  ought  to  be.  It  is  a great  mistake  to  place 
the  fact  of  death  and  the  place  of  residence  of  the  supposed 
intestate  in  the  same  category.  Until  there  is  a death  there 
is  no  subject  matter  for  the  jurisdiction  of  any  Court.  What 
is  the  subject  matter?  It  is  the  appointment  of  a personal 
representative  to  a decedent,  who  is  without  one.  If  the  sub- 
ject matter  exists,  the  question  whether  the  Court  had  juris- 
diction in  the  particular  case,  or  not,  may  depend,  as  said  by 
the  Court  of  Appeals  of  Virginia  in  Andrews  v.  Avory,  14 
Gratt.  236,  “upon  a variety  of  facts;  as  whether  the  de- 
ceased resided  in  the  county  whose  court  made  the  order,  or 
had  land  there;  or  died  there;  or  had  estate  of  any  kind 
there.  IS,  after  passing  upon  these  facts  and  taking  cogni- 
sance of  the  case,  the  order  of  the  Court  could,  at  any  period 
in  any  collateral  proceeding,  be  avoided  by  evidence  that  the 
decedent  did  not  reside,  or  die,  or  leave  estate  in  the  common- 
wealth, all  the  inconveniences  and  other  evils  would  be  pro- 
duced which  are  referred  to  in  Fisher  v.  Bassett,  9 Leigh,  119, 
and  other  cases  before  cited,  and  which  are  designed  to  be  pre- 
vented by  the  principles  laid  down  in  those  cases.”  Some  of 
those  evils  are  thus  stated  by  Mr.  Justice  Eosevelt  in  the  case 
of  Monell  v.  Dennison,  17  How.  Pr.  426:  “To  allow  it  (the 
decision  upon  the  question  of  inhabitancy)  to  be  called  in 
question  collaterally,  and  on  every  occasion  and  during  all 
time,  would  be  destructive  of  all  confidence.  No  business  in 
particular  depending  on  letters  testamentary  or  of  administra- 
tion could  be  safely  transacted.  Payments  made  to  an  exe- 
cutor or  administrator,  even  after  judgment,  would  be  no  pro- 
tection. Even  if  the  debtor  litigated  the  precise  point  and 
compelled  the  executor  to  establish  it  by  proof,  the  adjudi- 
cation would  avail  him  nothing  should  a subsequent  admin- 
istrator, as  in  this  case,  spring  up,  and,  after  the  lapse  of  a 
fifth  of  a century,  demand  payment  a second  time,  when  a 
scintilla  of  evidence  on  one  side  remained,  and  all  on  the 
other  had  perished.  A large  number  of  titles,  too,  depend 
for  their  validity  on  decrees  of  foreclosure,  and  these  decrees 
are  often  made  in  suits  instituted  by  executors  or  administra- 
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tors  or  their  assigns.  Must  these,  too,  be  subject  to  be  over- 
hauled at  any  period,  however  remote,  on  the  nice  question  of 
residence  — a question  often  difficult  to  decide  where  the  facts 
are  close,  and  much  more  so,  of  course,  where  the  facts  are 
obscured  by  lapse  of  time  and  loss  of  documents  and  wit- 
nesses ?”  Such  a doctrine  the  Court  correctly  held  too  danger- 
ous for  judicial  sanction. 

But  here  was  an  application  by  a party  whose  estate  had 
been  administered,  upon  the  supposition  that  he  was  dead,  to 
show  to  the  Court  in  which  the  proceedings  were  had,  the 
fact  that  he  was  all  along  alive,  and  the  consequent  non-exist- 
ence of  the  subject  matter,  without  which  no  jurisdiction  could 
by  possibility  have  attached  to  any  Court.  That  it  was  com- 
petent for  him  to  prove  the  fact  we  have  no  manner  of  doubt, 
and  we  are  also  of  opinion  that  he  sought  to  make  the  proof 
in  the  appropriate  tribunal.  ( State  v.  McOlynn,  20  CaL  233; 
Hamberlin  v.  Terry,  1 S.  and  M.  Ch.  589.) 

Demurrer  sustained  and  proceedings  dismissed. 

McKinstry  and  Shabpstein,  JJ.,  and  Mobeison,  C.  J., 
concurred. 

Mybick,  J.,  concurred  in  the  judgment. 

McKee,  J.  concurring: 

I concur.  Administration  of  the  estate  of  a living  person 
is  void,  ab  initio  and  throughout.  The  only  jurisdiction  a 
Probate  Court  has  in  respect  to  the  administration  of  estates 
is  over  the  estates  of  deceased  persons.  It  has  no  jurisdiction 
whatever  to  administer  the  estates  of  living  persons  as  if  they 
were  dead.  Cases  in  support  of  these  plain  propositions 
abound  in  the  books.  For  it  has  often  happened  that  many 
“Enoch  Ardens”  have  had  to  assert  in  the  Courts  their  right 
to  property  of  which  they  have  been,  in  their  absence,  unlaw- 
fully deprived  by  void  proceedings  against  them  in  Probate 
Courts.  In  addition  to  those  cited  by  Mr.  Justice  Ross,  the 
cases  of  M’Pherson  v.  Cunliff,  11  S.  and  R.  422 ; S.  C.,  14  Am. 
Dec.  642;  Appeal  of  Peebles,  15  S.  & R.  42;  Wales  v.  Wil- 
lard, 2 Mass.  120;  Smith  v.  Rice,  11  id.  507 ; Bolton  v.  Jacks, 
6 Robt.  166;  Morgan  v.  Dodge,  44  N.  II.  255;  Melia  v. 
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Simmons,  45  Wia.  334;  and  D’Arusment  v.  Jones,  4 Lea,  25, 
will  be  found  instructive  and  conclusive  upon  the  question  in- 
volved in  the  present  case.  I know  of  no  case  opposed  to  the 
doctrine  of  those  cases  except  it  be  the  case  of  Roderigas  v.  East 
River  Savings  Institution,  G3  N.  Y.  460.  In  that  case  the 
Supreme  Court  of  New  York  held  that  money  paid  to  the  ad- 
ministrator of  a supposed  decedent  could  not  be  recovered  back, 
although  it  appeared  that  at  the  time  of  issuing  the  letters  of 
administration  the  party  was  not  dead.  But  in  Lavin  v.  The 
Emigrant  Industrial  Savings  Bank,  18  Blatch.  1,  in  the  Cir- 
cuit Court  of  the  United  States  for  the  State  of  New  York,  it 
was  decided  that  that  case  had  no  support  elsewhere  in  the 
authorities  of  the  English  or  American  Courts.  A living  per- 
son, says  the  Court,  can  not  be  concluded  by  a Surrogate’s  de- 
cision that  he  is  dead.  As  to  him,  such  a decree  is  absolutely 
void,  and  he  may  claim  his  property  as  taken  from  him  “ with- 
out due  process  of  law.” 


[No.  8,878. — Department  Two.l 
November  15,  1882. 

ELIZA  GARLICK  t>.  W.  R.  BOWER. 

Verdict  — Jury  — Issues  — New  Triad — Excessive  Damages. — The  action 
vii  brought  to  recover  the  possession  of  one  thousand  three  hundred  and 
fifty-three  sacks  of  wheat,  or  the  value  thereof,  alleged  to  be  one  thousand 
seven  hundred  and  fifty  dollars,  and  one  hundred  and  fifty  dollars,  dam- 
ages and  costa  The  defense  was  a general  denial  and  Justification  under 
a writ  of  attachment  The  action  was  tried  before  a Jury,  and  the  fol- 
lowing verdict  was  rendered  : u We,  the  Jury  In  this  cause,  find  a verdict 
for  the  plaintiff,  Mrs.  Garllck,  and  assess  her  damages  at  one'  thousand 
eight  hundred  dollars."  On  motion  of  defendant  the  Court  set  aside  the 
verdict  and  granted  a new  trial  on  the  ground  that  the  verdict  was  against 
law.  and  the  evidence,  and  on  the  ground  that  the  damages  were  exces- 
sive, etc. 

Held:  1.  The  verdict  In  falling  to  find  the  value  of  the  property  did  not 
cover  the  issues  submitted  to  the  Jury. 

2.  The  verdict  for  one  thousand  eight  hundred  dollars  damages  was  4 
verdict  for  damages  in  excess  by  one  thousand  six  hundred  and  fifty  dollars, 
of  the  damages  claimed  by  the  plaintiff. 

8.  For  these  reasons  the  verdict  was  against  law  and  the  evidence,  and 
It  was  properly  set  aside  by  the  Court  on  the  motion  of  defendant  for  4 
new  trial. 

Reps.  LXII  — 0 
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Appeal  by  plaintiff  from  an  order  of  the  Superior  Court  of 
the  County  of  Kern,  granting  a new  trial.  Bbundaob,  J. 

Action  to  recover  the  possession  of  a quantity  of  wheat  in 
sacks,  or  the  value  thereof  and  damages  and  costa.  The  facta 
are  stated  in  the  opinion. 

8.  Solon  Holt  and  Oeorge  V.  Smith,  for  Appellant. 

J.  W.  Freeman  and  R.  E.  Arick,  for  Respondent 

Under  the  pleadings,  the  verdict  and  judgment  should  have 
been  for  a-  return  of  the  property  taken,  or  for  its  value. 
(Section  667,  C.  C.  P.)  The  verdict  was  not  for  the  return  of 
any  number  of  sacks  of  wheat,  as  claimed  in  the  complaint, 
nor  was  the  estimate  upon  the  number  of  sacks  taken  by  the 
Sheriff,  but  simply  for  the  sum  of  one  thousand  eight  hun- 
dred dollars.  Under  Section  662,  C.  C.  P.,  the  Court  was  jus- 
tiffed  in  vacating  the  verdict  without  an  application  by  the  de- 
fendant. 

The  Ooubt: 

This  was  an  action  to  recover  possession  of  one  thousand 
three  hundred  and  fifty-three  sacks  of  wheat  or  the  value 
thereof  (alleged  to  be  one  thousand  seven  hundred  and  fifty 
dollars),  and  one  hundred  and  fifty  dollars  damages  and  costs. 
The  answer  contained  a general  denial  and  the  defense  of  jus- 
tification by  attachment.  The  case  was  tried  by  the  Court 
sitting  with  a jury,  and  the  trial  resulted  in  the  following  ver- 
dict: “ We,  the  jury  in  this  cause,  find  a verdict  for  the  plain- 
tiff, Mrs.  Garlick,  and  assess  her  damages  at  one  thousand  eight 
hundred  dollars.”  On  motion  of  the  defendant  the  Court  below 
set  aside  the  verdict  and  granted  a new  trial,  on  the  grounds  that 
the  verdict  was  against  law  and  the  evidence,  and  the  damages 
were  excessive,  etc.,  and  from  the  order  granting  a new  trial, 
the  plaintiff  appeals. 

The  verdict  did  not  cover  the  issues  submitted  to  the  jury. 
The  value  of  the  property  was  not  found.  Besides,  the  dam- 
ages assessed  were  one  thousand  six  hundred  and  fifty  dol- 
lars in  excess  of  the  damages  claimed  by  the  plaintiff.  The 
verdict  was  therefore  against  law  and  the  evidence,  and  there 
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was  no  error  committed  in  setting  it  aside.  When  the  ver- 
dict was  rendered  by  the  jury  it  would  have  been  proper  for 
the  Court  to  have  called  their  attention  to  the  fact  that  it 
was  incomplete,  and  remanded  them  to  put  it  in  proper  form; 
but  having  omitted  to  do  that  it  was  not  error  afterwards  to 
set  it  aside,  on  the  motion  for  a new  trial  made  by  the  de- 
fendant 

Order  affirmed. 


[No.  8,552. — Department  Two.] 

November  16,  1882. 

MOSES  HOLLAND  v.  M.  M.  GREEN. 

Forcible  Entrt  a-nd  Detainer  — Complaint  — Pleading. — The  complaint 
alleged  " that  on  the  twenty-sixth  day  of  January,  1882,  the  defendants 
unlawfully  entered  upon  said  land,  and  turned  this  plaintiff  out  of  the 
possession  thereof,  by  threats  and  menacing  conduct,  and  ever  since  that 
time,  said  defendants  have  and  still  do  hold  the  possession  thereof,  by 
threats  of  violence  against  this  plaintiff."  Bali:  Sufficient. 

In. — Unlawful  Entri  — Goon  Faith. — In  such  an  action  a lease  to  the  de- 
fendant from  a third  person  Is  not  admissible  In  evidence. 


Appeai.  from  a judgment  for  the  plaintiff  and  from  an  or- 
der denying  a motion  for  a new  trial  in  the  Superior  Court  of 
Los  Angeles  County.  Howard,  J. 

The  lease  from  Mary  L.  Gould  referred  to  in  the  opinion 
was  offered  “for  the  purpose  of  showing  the  good  faith  of  the 
entry  of  ” the  defendant. 

Will  D.  Qovld  & James  H.  Blanchard,  for  Appellants. 

The  complaint  jointly  alleges  two  offenses:  the  defendants 
“unlawfully  entered  ” upon  the  land  in  question,  and  that  they 
“ hold  possession  thereof  by  threats  of  violence.”  “ The  com- 
bining of  principles  applicable  to  the  different  elements  of  the 
cause  of  action  leads  to  uncertainty  and  confusion;  the  two 
ideas  should  have  been  kept  separate  and  distinct”  ( Fogarty 
v.  Kelly  et  al.,  24  Cal.  320.) 

There  is  no  finding  how  the  entry  was  made.  It  is  alleged 
to  have  been  unlawful.  “ One  who  has  the  title  and  present 
right  of  possession,  may  always  take  peaceable  possession  of 

what  he  claims  to  be  his  own.”  ( Phenix  Mill  and  Mining  Co. 
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v.  Lawrence  et  al.,  55  Cal.  144;  Potter  v.  Mercer,  53  id.  674; 
Dennis  v.  Wood,  48  id.  364;  Powell  v.  Lane,  45  id.  678;  Town- 
send v.  Little,  id.  676;  Shelby  v.  Houston,  38  id.  410-22.) 

Bicknell  £ White  and  Chas.  J.  Ellis,  for  Respondent. 

All  the  questions  involved  in  this  appeal  are  discussed  in 
the  case  of  Voll  v.  Hollis,  60  CaL  569. 

The  Coubt: 

The  first  ground  upon  which  appellants  rely  for  a reversal 
of  the  judgment  below  is  that  the  complaint  is  substantially 
defective.  The  averment  is  “ that  on  the  said  twenty-sixth 
day  of  January,  1882,  the  defendants  unlawfully  entered  upon 
said  land,  and  turned  this  plaintiff  out  of  the  possession  thereof, 
by  threats  and  menacing  conduct,  and  ever  since  that  time  said 
defendants  have  and  still  hold  the  possession  thereof  by  threats 
of  violence  against  this  plaintiff.”  \Ve  think  that  the  above 
averment  brings  this  case  within  Section  1159,  C.  C.  P.,  which 
provides  that  “ every  person  is  guilty  of  a forcible  entry  * * * 
who,  after  entering  peaceably  upon  real  property,  turns  out  by 
force,  threats,  or  menacing  conduct,  the  party  in  possession.” 

2.  The  second  finding  is  that  the  defendants  “ then  and 
there  by  force,  threats,  and  menacing  conduct  toward  the  plain- 
tiff, turned  him  out  of  the  possession  of  said  land,  and  ever 
6ince  that  time  the  defendants  have  and  still  do  hold  possession 
of  said  land;”  and  the  evidence  in  this  case  was  sufficient  to 
support  the  finding. 

3.  The  Court  did  not  err  in  excluding  evidence  of  a lease 
from  Mary  L.  Gould  to  one  of  the  defendants.  ( VoU  v.  Hollis, 
60  Cal.  569.) 

Judgment  and  order  affirmed. 
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[No.  8,052. — In  Bank.) 

Noyember  18,  1882. 

SPRING  VALLEY  WATER  WORKS  v.  ANTONE 
SCHOTTLER  et  ae. 

Bulks  or  Board  as  to  Noticb  No  Part  or  Record  on  Certiorari. — Appeal 
from  a Judgment  of  the  Superior  Court  of  the  City  and  County  of  San 
Francisco,  denying  the  application  of  the  Spring  Valley  Water  Works  for 
a writ  of  review,  and  confirming  the  action  of  the  Board  of  Equaliza- 
tion of  the  city  and  county  above  named.  The  writ  was  sued  out  to  re- 
view the  action  of  the  Board  of  Equalization  In  raising  the  assessment  of 
the  franchise  of  the  Water  Works  above  named,  from  five  thousand  dol- 
lars to  five  million  dollars,  and  to  have  It  vacated  and  set  aside  as  being 
In  excess  of  the  Jurisdiction  of  the  Board.  It  was  contended  by  appellant 
that  no  notice  as  required  by  law  was  given  to  the  Water  Works,  Inas- 
much as  It  was  not  given  In  accordance  with  a rule  prescribed  In  advance 
by  the  board. 

HeUk  On  the  authority  of  Garretscn  v.  Supervisor s,  8 P.  C.  L JM  885,  these 
rules  are  no  part  of  the  record  and  proceedings  to  be  brought  up  on 
certiorari. 

Waiver  op  Objections  to  Form  op  Notice  — Discretion  op  Board  as  to 
Time  op  NotTc*. — An  Application  having  been  made  by  a taxpayer  of 
the  city  and  connty,  to  the  Board  of  Equalization,  that  the  valuation  of 
the  franchise  of  the  company  be  raised  from  five  thousand  dollars  to  four- 
teen million  dollars.  Notices  to  appear  and  show  cause  before  the  Board 
of  Supervisors  at  their  chambers  In  the  New  City  Hall,  on  Friday,  June 
24th,  at  ten  o'clock  a.  m.,  why  the  assessment  of  the  8prlng  Valley 
Water  Works  should  not  be  raised  to  .fourteen  million  dollars,  addressed 
to  the  President  and  Secretary  of  the  Spring  Valley  Water  Works,  were 
served  on  June  23d  and  24th  on  these  officers  by  leaving  them  (the  no- 
tices) “at  the  office  of  the  Spring  Valley  Water  Works,  at  Its  principal 
place  of  business  In  the  City  and  County  of  San  Francisco."  It  also  ap- 
pears from  the  record  that  a notice  addressed  “ to  the  Spring  Valley 
Water  Works  Company,  Charles  Webb  Howard,  President,  and  William 
Norris,  Secretary,"  was  served  on  the  twenty-fourth  of  June,  1881.  This 
notice  bore  date  the  day  just  named,  was  entitled  44  In  the  matter  of  the 
equalization  of  the  assessment  of  the  Spring  Valley  Water  Works  Com- 
pany," and  the  tenor  of  It  was  to  inform  and  notify  the  Water  Works 
Company  that  the  petition  to  have  the  assessment  on  Its  franchise  raised, 
then  on  file  with  the  Board  of  Equalization,  would  be  taken  up  and  acted 
on  by  the  board  at  Its  chambers  at  the  New  City  Hall,  on  Saturday,  June 
25,  1881.  at  ten  o'clock  a.  m.,  and  It  was  thereby  cited  to  appear  and  then 
and  there  show  cause  why  the  petition  referred  to  should  not  be  granted. 
This  notice  Issued  by  an  order  of  the  Board  made  on  the  twenty-fourth 
of  June,  1881,  and  was  served  on  the  same  day  by  leaving  It  at  the  office 
of  the  Company  as  stated  with  regard  to  the  notice  first  mentioned. 
On  the  twenty-fourth  of  June,  1881,  the  Board  took  up  the  application 
to  Increase  the  valuation  of  the  franchise  of  the  Spring  Valley  Water 
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Works.  Charles  N.  Fox  Esq.f  attorney,  then  appeared  and  protested  on 
behalf  of  the  Spring  Valley  Water  Works  agnlnst  a consideration  of  the 
application  made  in  reference  to  said  Water  Works  at  that  time  for  want 

of  Jurisdiction  on  the  part  of  the  Board,  Inasmuch  as  the  Board  had 

adopted  no  rule  prescribing  the  form  and  manner  of  notice,  and  therefore 
any  farther  action  by  the  Board  would  be  in  violation  of  law,  and  that 

sufficient  time  was  not  allowed  the  Spring  Valley  Water  Works  as  con- 

templated by  law  to  prepare  and  present  Its  case*  He  (Fox)  stated  that 
a notice  had  been  served  upon  the  Secretary  of  the  Company  on  the  after 
noon  of  the  preceding  day,  at  four  o’clock,  Just  at  the  time  of  the  closing 
of  the  office,  to  appear  before  the  Board  this  morning.  Afterwards,  on 
the  same  day,  Mr.  Fox  reiterated  his  objections  to  the  Board’s  proceeding, 
and  stated  that  the  President  of  the  Company  was  out  of  town  when  the 
notice  was  served  on  the  Secretary,  and  the  notice  to  the  President  to 
appear  was  not  received  by  him  until  this  morning  — meaning  the  morning 
of  the  24th.  The  Board  determined  the  question  of  Jurisdiction  adversely 
to  the  contention  of  Mr.  Fox.  He  (Fox),  then  requested  that  the  hear- 
ing of  the  case  be  postponed  until  the  next  day  (Saturday)  or  the  Monday 
following,  so  as  to  give  the  Company  an  opportunity  for  preparation  and 

consultation.  A like  request  for  postponement  on  behalf  of  the  San  Fran- 

cisco Gas  Light  Company  was  also  made  (the  cases  of  these  two  companies 
were  heard  together),  and  on  motion,  further  action  in  the  cases  of  the 
8prlng  Valley  Water  Works  and  the  San  Francisco  Gas  Light  Company 
was  postponed  until  the  forenoon  of  the  next  day,  Saturday,  twenty-fifth 
of  June,  at  ten  o’clock.  On  the  next  day  (twenty-fifth  of  June)  at  the 
request  of  R.  P.  Clement,  Esq.,  who  appeared  on  behalf  of  the  San  Fran- 
cisco Gas  Light  Company  (the  case  of  the  Company  last  named  being 

heard  with  that  of  the  8pring  Valley  Water  Works),  and  requested  a 
further  postponement  of  the  cases  of  both  companies  until  two  o’clock 
on  that  day,  for  the  purpose  of  allowing  the  respective  counsel  to  have  a 
consultation  with  the  officers  of  the  companies  as  to  these  cases.  The 
cases  of  the  above  mentioned  companies  were  afterwards  on  same  day 
taken  up  for  hearing,  when  the  attorneys  were  called  on  to  make  an  ad- 
mission as  to  the  value  of  the  stock  of  the  companies  mentioned.  There- 
upon Mr.  Fox  stated  that  on  yesterday  he  agreed,  if  ever  the  case  reached 
that  point,  that  he  would  admit  that  the  market  value  of  the  stock  (re- 
ferring to  the  Spring  Valley  Water  Works  stock)  on  the  seventh  day  of 
March,  1881,  was  par,  reserving  the  right  to  object  to  Its  relevancy,  but 
that  on  reflection  he  declined  to  appear  for  the  Water  Company  further 
than  to  make  the  point  made  at  the  preceding  meeting,  to  the  Juris- 
diction of  the  Board  for  want  of  notice  to  the  Company,  and  to  repeat 
that  no  notice  had  been  yet  given  the  Company.  After  this  the  Board 
proceeded  to  act  upon  the  case  of  the  Spring  Valley  Water  Works,  and 
raised  the  assessment. 

Held:  1.  That  Section  3681  of  Political  Code  providing  for  the  giving  of 

notice  by  the  Clerk  of  the  County  Board  ot  Equalization  in  certain  cases, 
has  no  application  to  this  case. 

2.  The  appearance  of  the  company  on  the  notice*  served,  waived  all 
objections  to  the  mere  form  of  the  notice. 

8.  The  reasonableness  of  the  time  given  by  the  notice  to  show  cause  In 
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am  where  the  tew  prescribe*  no  definite  time,  must  In  * great  measure 
be  left  to  the  discretion  of  the  Board. 

4.  The  notice  under  all  the  circumstance*  In  this  case  was  not  as  to 
time  unreasonable. 

ffaxscmsis  Dkfinbd  — FasNcatsa  or  Bear  no  Vsixbt  Wstmb  Works.  — The 
Spring  Valley  Water  Works  waa  a corporation  prior  to  the  seventh  day 
of  March.  1881.  organized  and  existing  under  the  laws  of  this  State,  having 
It*  principal  place  of  business  and  doing  business  In  the  city  and  county  of 
San  Francisco.  All  corporations  organised  under  the  laws  of  this  State, 
are,  by  the  general  law,  vested  with  certain  powers  by  express  grant. 
They  are  Invested  with  further  power*  by  the  particular  act  under  which 
they  are  Incorporated,  or  by  the  title  of  the  code  under  which  they  ar* 
Incorporated,  or  by  the  title  of  the  code  under  which  they  are  formed. 
The  Spring  Valley  Water  Works  Is  a corporation  formed  and  doing  busi- 
ness under  an  Act  passed  April  14,  1853,  for  the  formation  of  corpora- 
tions for  business  and  commercial  purposes,  and  an  Act  passed  April  22, 
1858,  entitled  “ An  Act  for  the  Incorporation  of  water  companies.”  Under 
the  laws  of  the  State  this  corporation  has  power  to  have  succession  by  Its 
corporate  name  tor  a period  of  time  (which  must  not  exceed  fifty  years), 
to  sne  or  be  sued  In  any  Court,  to  make  and  use  a common  seal  and  alter 
the  same  at  pleasure,  to  hold,  purchase,  and  convey  such  real  and  per- 
sonal estate  as  the  purposes  of  the  corporation  shall  require,  to  appoint 
such  subordinate  ofilcers  and  agents  as  the  business  may  require,  to  make 
by-laws,  not  Inconsistent  with  any  existing  law,  for  the  management  of 
Its  property,  the  regulation  of  Its  affairs,  and  the  transfer  of  Its  stock,  as 
well  as  all  power  necessary  to  the  exercise  of  the  expressly  granted  powers. 
It  has  also  the  power  under  tbe  Act  of  1858,  to  purchase  or  to  appro- 
priate and  take  possession  of,  and  to  use  and  hold,  all  such  tends  and 
waters  as  may  be  required  for  the  purposes  of  the  company,  upon  making 
compensation  therefor.  This  last  power  enables  the  corporation  to  pur- 
chase the  land  and  waters  required  for  Its  bustness  against  tbe  will  of 
the  owner,  by  availing  Itself  of  the  provisions  of  the  laws  for  the  condem- 
aatlon  of  tend : In  other  words,  to  acquire  snch  lands  by  the  exercise  of 
the  power  of  eminent  domain.  It  has  the  right  also  under  the  Act  of 
1858,  subject  to  the  reasonable  direction  of  the  Board  of  Supervisors,  to 
nse  so  much  of  tbe  streets,  ways,  and  alleys  of  the  City  of  San  Francisco, 
as  may  be  necessary  for  laying  pipe*  for  conducting  water  Into  the  city, 
or  any  part  of  It,  and  also  the  right  to  furnish  water  to  the  Inhabitants 
of  the  City  and  County  of  8an  Francisco,  and,  as  this  court  has  recently 
determined,  to  the  city  also.  Tbe  water  so  furnished  Is  to  be  paid  for 
at  rates  to  be  fixed  each  year  In  a mode  established  by  tew.  A further 
power  or  right  Inhering  In  this  company  by  the  laws  of  the  State,  was 
the  power  or  right  to  divide  Its  capital  stock  Into  a number  of  shares 
which  are  personal  estate,  each  share  representing  a minute  fractional 
part  of  such  stock,  and  each  share  capable  of  ownership,  of  being  sold  and 
bought  and  transferred  b7  a simple  process,  of  passing  by  will,  or  to 
one's  heirs  sfter  his  death  through  the  medium  of  an  administration,  and 
each  share  securing  to  the  owner  a right  to  participate  In  the  profits  and 
property  of  the  company.  The  before  mentioned  powers,  or  privileges, 
were  supplemented  by  farther  grant,  which  loured  to  ths  advantage  at 
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the  petitioner,  which  will  be  found  In  the  third  section  of  the  Act  of 
1858.  by  which  all  the  privileges.  Immunities,  and  franchises  that  might 
be  thereafter  granted  to  any  Individual,  or  corporation,  relating  to  the 
introduction  of  fresh  water  into  the  City  and  County  of  San  Francisco,  or 
into  any  city  or  town  In  this  State  for  the  use  of  the  inhabitants  thereof, 
were  also  granted  to  all  companies  incorporated  before  or  after  the  passage 
of  that  Act. 

Held:  1.  Franchises  are  special  privileges  conferred  by  Government  on  indi- 
viduals and  which  do  not  belong  to  the  citizens  of  the  country  generally  by 
common  right 

% The  common  right  refers  to  the  right  of  citizens  generally  at  common 
law.  Such  rights  of  citizens,  though  frequently  spoken  of  as  franchises, 
are  not  the  franchises  here  meant;  and  It  may  be  conceded  that  where 
such  rights  are  granted  to  corporations,  they  are  not  franchises.  But  In- 
dependent of  the  right  to  exist  as  a corporation  and  to  exercise  powers 
in  its  corporate  capacity,  there  are  privileges  granted  to  the  Water  Works, 
which  do  not  by  the  common  law,  belong  to  citizens  generally ; such  as 
the  right  to  la.v  down  pipes  in  the  streets,  ways,  and  alleys  of  a city,  and 
to  collect  rates  for  water  furnished.  Conceding  that  the  Constitution  by 
6ection  19  of  Article  xl.  grants  this  right  to  every  person,  It  does  not 
follow  that  It  Is  not  a franchise.  They  are  vested  by  a grant  of  the  sov- 
ereign power  and  not  by  the  common  law ; and  the  generality  of  the  grant 
does  not  deprive  them  of  the  character  of  franchises. 

8.  The  right  to  collect  rates  for  use  of  water  supplied  to  the  City  and 
County  of  San  Francisco  or  the  Inhabitants  thereof  which  the  appellant 
has  possessed  at  least  ever  since  the  Act  of  1858  went  into  effect.  Is  ex- 
pressly declared  to  be  a franchise  by  the  Constitution  of  the  State  In  the 
second  Section  of  Article  xlv.  thereof. 

4.  The  very  existence  of  a corporation  as  such.  Is  a franchise,  and  It 
exercises  Its  franchise  In  every  act  which  It  performs  as  a corporation. 
A corporation,  whose  existence  is  a franchise,  may  possess  powers  and 
privileges,  which,  In  themselves,  are  not  franchises;  but  It  usually  owns 
along  with  such  privileges  some  that  are  franchises;  bat  whether  the  powers 
be  entirely  of  the  kind  which  are  franchises  or  not.  Its  existence  and  right 
to  employ  its  corporate  powers  Is  a franchise. 

FBANcnises  to  bis  Taxed.  — It  was  the  Intention  of  those  who  framed  and 
ratified  the  Constitution  to  place  such  franchises  In  the  category  of  prop- 
erty to  be  taxed.  The  word  **  franchises ” a a used  in  the  first  section  of 
Article  xlll.,  Is  used  generally  without  any  qualifying  words,  nnd  Is  Intended 
to  embrace  all  franchises  of  the  character  above  referred  to,  whether  vested 
in  Individuals  or  bodies  politic. 

Id.  — CON8TBDCTION  or  Constitution.  — The  clause  “ and  all  other  matters 
and  things  real,  personal  and  mixed,  capable  of  private  ownership  ” In 
Section  1 of  Article  xlll.,  does  not  qualify  the  word  “ franchises,’*  which 
preceded  it.  The  words  used  show  clearly  that  they  were  intended  to 
add  somethlng\  to  what  preceded  them,  to  refer  to  kinds  of  property  not 
previously  mentioned,  not  to  qualify  anything.  They  constituted  a decla- 
ration that  in  enumerating  the  property  to  be  taxed  It  was  not  Intended 
to  confine  the  enumeration  to  moneys,  credits,  bonds,  stocks,  dues, 
franchises,”  bat  to  include  all  other  kinds  of  property,  and  that  by  no  con- 
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«1  ruction  of  the  word  property,  as  used  la  the  aection  were  any  kind*  of 
property  to  be  left  out. 

In.  — Franchises  ire  Propeett.  — All  these  rights  exist  until  the  legislative 
authority  has  acted  so  as  to  Impair  them  or  take  them  sway;  and  until 
such  legislation  Is  enacted,  the  rights  of  property  remain  unimpaired.  Shares 
of  stock,  whether  real  or  personal  estate,  are  property. 

Charter  op  Corporations.  — In  this  State,  the  charter  Is  the  statute  or  stat- 
utes granting  and  defining  the  powers  of  the  corporation,  under  which 
It  la  constituted  and  exists,  together  with  the  Instruments  required  to  be 
executed  by  the  provisions  of  such  statute  or  statutes.  These  are  some- 
times called  the  constating  Instruments.  Such  franchises  are  legal  es- 
tates, not  mere  naked  powers,  and  are  powers  coupled  with  an  Interest, 
which  vest  In  the  corporation  by  virtue  of  Its  charter  or  constating  Instru- 
ments. 

Power  op  8tate  to  Tai  Franchise There  can  be  no  doubt  of  the  power 

of  a State  to  tax  the  franchise  at  Its  assessed  value.  There  may  be  more 
difficulty  In  arriving  at  Its  value  than  that  of  a parcel  of  land  or  personal 
chattels,  but  still  Its  value  may  be  estimated,  and  such  value  may  exceed 
the  value  of  the  tangible  property  of  the  corporation. 

Id.  — Mode  op  Taxation.  — In  this  State,  the  Constitution  having  declared 
that  franchises  are  property,  and  that  all  property  In  the  State  not  exempt 
from  taxation  shall  be  assessed  In  proportion  to  Its  value,  to  be  ascertained 
as  provided  by  law  (Const,  Art.  xllt..  Sec.  1),  It  would  seem  to  follow  that 
the  tax  must  be  according  to  a valuation  made  by  the  officer  appointed  tor 
that  purpose.  If  the  State  can  Impose  a tax  on  the  franchise  of  a corpora- 
tion In  the  nature  of  an  excise  or  duty.  It  docs  not  exclude  the  taxation  by  a 
valuation  made  by  an  Assessor. 

In.  — Cases  Approved.  — The  cases  of  Burke  v.  Baillam,  67  Cal.  594;  and 
San  Jut?  Oat  Co.  v.  January,  Id.  614,  cited  with  approval. 

Power  op  Board  to  Equalize  assessment  op  Franchise.  — By  the  several 
provisions  of  the  Political  Code,  the  power  to  act  on  each  and  every  assess- 
ment la  conferred  on  the  board,  and  to  Increase  or  lower  It  so  as  to  make  It 
conform  to  the  true  value  In  money  of  the  property  mentioned  therein,  and 
the  Board  has  full  power  to  act  on  the  assessment  of  the  franchise  and 
Increase  or  lower  It  as  provided  In  Section  3673,  Penal  Code. 

Mods  op  Equalizing  Assessment  op  Franchise  Approved.  — In  this  case 
the  Board  of  Supervisors,  In  the  exercise  of  Its  power  of  equalization,  as- 
sessed the  franchise  of  the  Water  Works  by  taking  the  aggregate  of  the 
market  Tatue  of  the  shares  of  stock  In  the  company  on  the  seventh  of 
March,  1881,  and  deducting  therefrom  the  value  of  the  real  and  personal 
property  of  the  company,  and  held  the  difference  to  be  the  value  of  the 
franchise.  The  market  value  of  the  shares  was  shown  to  the  Board  by  the 
testimony  of  kn  messes. 

.Held:  This  mode  of  arriving  at  the  value  of  the  franchise,  Is  within  the 

power  vested  In  the  Board  of  Supervisors,  acting  as  a Board  of  Equaliza- 
tion. 

stent  op  Legislators  to  IlequiUE  Taxation  op  Franchises  Shown. — 
On  the  same  day  on  which  the  Legislature  enacted  I 3608  of  the  Politi- 
cal Code,  declaring  that  shares  of  stock  In  corporations  possess  no  Intrin- 
sic value  over  and  above  the  actual  value  of  the  property  of  the  corpo- 
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ration  which  they  represent,  and  prohibiting  the  taxation  of  such  shares 
of  stock,  It  repealed  | 8040  of  the  same  Code  which  required  the  assess- 
ment to  every  person  owning,  or  having  the  control  thereof,  of  all  shares 
of  stock  In  corporations,  and  provided  that  In  the  case  of  stock  In  any  cor- 
poration having  Its  principal  place  of  business  In  this  State,  the  assessable 
value  of  each  share  should  be  ascertained  by  taking  from  the  market 
value  of  Its  entire  capital  stock,  tbe  value  of  all  property  assessed  to  the 
corporation,  and  dividing  the  remainder  by  the  entire  number  of  shares  Into 
which  the  capital  stock  was  divided. 

Held:  By  this  section  which  was  repealed,  tbe  whole  property  of  the  cor- 

poration, Including  franchise  and  other  assessed  property,  would  have 
been  taxed  by  taxing  the  shares  to  each  owner  of  shares  In  the  manner 
Indicated  by  Its  provisions.  But  by  declaring.  In  Section  8008,  that 
shares  of  stock  were  not  to  be  taxed  because  they  possessed  no  Intrinsic 
value  over  and  above  the  value  of  the  property  of  the  corporation  which 
they  stand  for  and  represent,  and  as  taxing  of  the  shares  and  property 
both,  would  be  double  taxation,  and  therefore  the  shares  should  not  be 
assessed,  but  the  property  should,  no  doubt  It  was  their  Intention  to  tax 
everything  In  the  shape  of  property  owned  by  the  corporation;  that  every- 
thing entering  Into  and  giving  value  to  the  shares,  should  be  taxed.  It 
can  not  be  doubted  that  tbe  Legislature  In  acting  on  the  subject  of  rev- 
enue and  taxation  during  the  session  of  1881,  did  not  Intend  to  leave  the 
system  In  relation  to  so  Important  a matter  In  such  a shape,  that  so  large 
an  amount  of  property  as  Indicated  by  the  difference  between  the  market 
value  of  the  ebarea  of  corporations  and  tbe  value  of  tbe  tangible  property 
of  such  corporations,  should  escape  taxation.  To  come  to  any  other  con- 
clusion, would  be  to  Impute  to  that  body  a most  culpable  dereliction  of 
duty. 

Good-will  No  Element  or  Valor  or  Stock. — Good-will  does  not  enter  Into 
or  form  an  element  In  the  value  of  the  shares  of  stock  In  a trading  corpo- 
ration. 

Jurisdiction  or  Boxed  in  this  Case.  — The  Board  of  Supervisors  In  its  ca- 
pacity of  a Board  of  Equalisation,  had  jurisdiction  of  tbe  person  and  subject- 
matter  In  the  matters  Involved  In  this  cause. 


Appeal  by  plaintiff  from  the  judgment  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco.  Allen,  J. 

Application  for  writ  of  review.  The  facta  are  stated  in  the 
opinion  of  the  Court  After  the  decision,  a petition  for  re- 
hearing was  presented  by  the  plaintiff.  Similar  petitions  were 
also  presented  by  the  Nevada  Bank  of  San  Francisco,  The 
Pacific  Coast  Steamship  Company,  and  the  Bank  of  California, 
as  being  parties  interested  in  the  questions  involved  though  not 
parties  to  the  action.  All  of  the  petitions  were  denied. 

Fox  & Kellogg,  for  Appellant. 

The  Board  of  Equalization  had  no  jurisdiction  to  raise  this 
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assessment  Because  the  Board  had  never  by  rule  prescribed 
any  manner  of  giving  notice  of  intention  to  incresse  the  as- 
sessment, as  provided  by  law.  (Political  Code,  § 3673.) 
Because  notice  of  such  intention  was  not  given  as  required  by 
law.  (Political  Code,  §§  3673  and  3681;  Patten  v.  Green, 
13  Cal.  325 ; People  v.  Reynolds,  28  id.  112.)  There  was  no 
evidence  before  the  Board  of  Equalization  as  to  the  value  of 
the  property  described  in  the  assessment  upon  which  it  acted, 
and  in  the  absence  of  such  evidence  it  had  no  power  to  in- 
crease the  assessment.  ( People  v.  Reynolds,  28  CaL  107.) 

The  company  had  no  “ property  ” liable  to  assessment,  of 
the  character  of  that  upon  which  this  increased  valuation  was 
placed.  This  increase  of  valuation  was  placed  upon  “ fran- 
chise ” or  “ franchises.”  Whether  the  company  had  any  fran- 
chise or  franchises  which  constituted  property,  or  not,  was  a 
fact  which  must  be  determined  from  an  examination  of  the 
statutes  of  the  State,  as  every  franchise  is  the  creature  of 
statute,  and  can  be  held  or  enjoyed  only  by  virtue  of  legisla- 
tive grant. 

It  is  not  pretended  that  the  appellant  does  not  possess  one 
or  more  franchises,  in  the  broad  sense  of  that  term,  for  in 
that  broad  sense,  the  term  “ franchise  ” embraces  every  privi- 
lege, the  right  to  enjoy  which  depends  upon  permission  of  the 
sovereign,  or  the  mode  of  exercising  which  is  prescribed  or 
regulated  by  law.  In  this  broad  sense  the  term  is  synony- 
mous with  the  word  “ liberty,”  and  signifies  a royal  privilege, 
or  a privilege  granted  by  the  government.  (2  Blackstone’s 
Com.  37.) 

It  may  be  a privilege  granted  to  one,  to  many,  or  to  all; 
but  to  be  a subject  of  taxation  in  this  State,  and  therefore  liable 
to  assessment  at  any  sum  whatever,  it  must  be  a franchise  or 
privilege,  “ capable  of  private  ownership,”  and  therefore  not 
common  to  all.  “ All  property  in  the  State,  not  exempt  under 
the  laws  of  the  United  States,  shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  provided  by  law.  The  word  ‘ prop- 
erty,’ as  used  in  this  article  and  section,  is  hereby  declared  to 
include  moneys,  credits,  bonds,  stocks,  dues,  franchises,  and 
all  other  matters  and  things,  real,  personal,  and  mixed,  capa- 
ble of  private  ownership,”  etc.  (Const  Art  xiii,  § 1.)  Ex- 
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actly  the  same  definition  of  the  term  “ property  ” is  found  in 
the  Revenue  Act.  (See  Political  Code,  § 3617,  Sub.  1.) 

In  making  up  the  assessment,  the  revenue  officers  seem  to 
have  taken  it  for  granted  that  because  franchises  may  be  prop- 
erty, they  are  ex  necessitate  liable  to  assessment,  and  to  have 
overlooked  the  provision  of  the  Constitution  and  the  statute, 
that  they  can  only  be  property,  and  subject  to  taxation,  when 
“ capable  of  private  ownership.”  According  to  their  theory, 
the  elective  franchise,  the  freedom  of  speech,  the  freedom  of 
the  press,  the  most  valuable  of  all  franchises,  are  liable  to  as- 
sessment and  subject  to  taxation.  But  these,  and  a hundred 
other  franchises,  are  not  “ capable  of  private  ownership,”  and 
therefore  not  “ property,”  and  not  being  property,  are  not 
subject  to  taxation. 

We  submit  that  nothing  but  “ property  ” is  subject  to  assess- 
ment and  taxation,  in  the  form  now  under  consideration, 
under  the  Constitution  or  laws  of  this  State.  Only  those 
“ franchises  ” can  be  classed  a3  “ property  * * capable  of 

private  ownership,”  which  are  defined  by  the  Supreme  Court 
of  the  United  States,  in  Bank  of  Augusta  v.  Earle,  13  Pet 
519,  as  being  “ Special  privileges  conferred  by  government  on 
individuals,  which  do  not  belong  to  the  citizens  of  the  country 
generally,  or  by  common  right”  Wherever  we  find  a fran- 
chise held  to  be  property,  we  find  it  to  be  of  the  class  thus 
clearly  defined  by  the  highest  tribunal  in  the  land.  Of  these 
are  street  railroads,  turnpike  roads,  bridges,  ferries,  wharves, 
and  the  like. 

But  the  appellant  in  this  case  possesses  no  such  franchise. 
There  is  no  right  or  privilege  which  it  can  name,  or  upon 
which  it  can  place  its  hand  and  say,  “ This  is  mine,”  none 
that  is  or  can  be  held  by  it  in  “ private  ownership.”  It  owns 
no  franchise ; it  simply  enjoys  the  privileges  conferred  by  law. 
Its  privileges  are  these  and  these  only:  1.  The  right  of 
corporate  existence.  This  is  a privilege  granted  by  the  Legis- 
lature to  all  the  people  of  the  State,  and  any  five  of  its  inhab- 
itants may  enjoy  that  franchise  at  any  time,  when  they  see 
fit  to  incorporate  for  any  purpose  for  which  men  may  contract 
or  associate  themselves  together.  (Civil  Code,  § 286.)  2.  The 
right  to  acquire  property,  when  it  is  absolutely  necessary,  and 
can  not  otherwise  be  acquired  for  certain  of  its  corporate  uses, 
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by  condemnation.  This  is  a right  which  can  never  be  exer- 
cised without  enormous  cost,  proportioned  to  the  value  of  the 
thing  acquired,  and  which  is  not,  and  can  not  he,  held  in 
private  ownership.  It  is  a right  held  in  common  by  all  cor- 
porations organized  for  the  purpose  of  supplying  cities  and 
towns  with  water  as  well  as  many  others,  and  there  is  no  limit 
to  the  number  of  corporations  which  may  organize  and  actually 
engage  in  the  business  of  supplying  the  same  city  or  town. 
(See  Statute,  1858,  p.  218;  Code  of  Civil  Procedure,  § 1237.) 
3.  The  right  to  lay  and  maintain  pipes  in  the  streets  and  to 
collect  water  rates.  Like  the  two  preceding,  so  of  this.  It 
is  not  a right  which  is  or  can  be  held  “ in  private  ownership.” 
By  the  statute  of  1858,  above  cited,  and  under  which  the 
appellant  is  organized,  it  is  a right  guaranteed  to  every  cor- 
poration organized  for  the  purpose  of  supplying  water  in  cities 
and  towns,  with  no  limitation  upon  the  number  that  may 
engage  in  the  same  business  in  the  same  city  or  town.  By 
the  Codes  the  same  right  is  also  guaranteed  to  any  corporation 
organized  for  such  purpose;  but  under  them  it  could  only  be 
exercised  when  thereunto  authorized  by  ordinance  of  the  city. 
But  by  the  same  sections  of  the  Code  the  city  authorities  were 
prohibited  from  granting  any  exclusive  privilege  of  the  kind. 
(See  Civil  Code,  §§  548,  549.) 

But  since  the  passage  of  both  the  Statute  and  the  Code,  the 
people  in  the  majesty  of  their  power,  have  taken  away  even 
the  limitations  of  those  laws,  by  which  the  right  to  exercise 
the  privilege  was  limited  to  corporations,  and  now  it  is  a 
right  common  to  every  person  in  the  State  whether  incorpo- 
rated or  not. 

By  Sec.  19,  Art.  ii,  of  the  Constitution,  it  is  provided:  “ In 
any  city  where  there  are  no  public  works  owned  and  con- 
trolled by  the  municipality,  for  supplying  the  same  with 
water  or  artificial  light,  any  individual,  or  any  company  duly 
incorporated  for  such  purpose,  under  and  by  authority  of  the 
laws  of  this  State,  shall,  under  the  direction  of  the  Superin- 
tendent of  Streets,  or  other  official  in  control  thereof,  and 
under  such  general  regulations  as  the  municipality  may  pre- 
scribe for  damages  and  indemnity  for  damages,  have  the  privi- 
lege of  using  the  public  streets  and  thoroughfares  thereof, 
and  of  laying  down  pipes  and  conduits  therein,  and  conneo 
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tions  therewith,  so  far  as  may  be  necessary  for  introducing 
into  and  supplying  such  city  and  its  inhabitants  either  with 
gas  light,  or  other  illuminating  light,  or  with  fresh  water  for 
domestic  and  all  other  purposes,  upon  the  condition  that  the 
municipal  government  shall  have  the  right  to  regulate  the 
charges  thereof.” 

Thus  it  will  be  seen  that  under  the  Constitution  of  the  State 
it  is  impossible  that  there  should  be  a franchise  of  this 
kind — that  is  “ capable  of  private  ownership.”  It  is  one  which 
belongs  to  everybody,  and  whoever  6ees  fit  to  use  it  need  not 
even  say  to  the  municipal  authorities,  “ by  your  leave.”  All 
they  have  to  do  is  to  be  subject  to  general  regulations  for 
damages  and  indemnity  for  damages,  and  to  supervision  of 
the  Street  Superintendent,  as  to  the  mode  and  manner  of 
using  the  street.  It  is  true  that  Art  xiv.  of  the  Constitution 
declares  the  right  to  collect  water  rates  to  be  a franchise 
which  can  only  be  exercised  by  authority  and  in  the  manner 
prescribed  by  law.  But  that  does  not  militate  against  the 
proposition  that  is  a privilege  common  to  all,  and  not  “ ca- 
pable of  private  ownership.”  It  is  declared  to  be  a franchise 
solely  for  the  purpose  of  making  it  subject  to  regulation  by 
law,  and  without  giving  it  the  character  of  property  or  private 
ownership. 

These  are  all  the  franchises,  if  they  can  be  called  such,  en- 
joyed by  the  appellant.  They  are  all  franchises  which  are 
enjoyed  by  every  inhabitant  of  the  State,  which  are  not  “ ca- 
pable of  private  ownership,”  and  therefore  not  liable  to  assess- 
ment under  the  law. 

The  right  to  lay  pipes  in  the  streets  is  a privilege  which  can 
not  be  granted  by  the  State,  free  from  municipal  regulation. 
The  streets  of  the  city  are  not  subject  to  the  control  of  the 
State.  ( People  v.  Lynch,  51  Cal.  15.) 

A franchise  must  be  by  grant  of  the  sovereign  to  the  sub- 
ject, or  be  held  by  that  prescription  which  presumes  a grant 
It  must  be  in  relation  to  a subject  over  which  the  sovereign 
has  control.  If  it  be  a matter  over  which  the  municipality 
has  control,  it  ceases  to  be  a franchise,  and  becomes  only  a 
license,  for  a municipal  body  has  no  power  to  confer  a fran- 
chise. It  lacks  the  element  of  sovereignty.  (Hatus  v.  The 
Mayor,  4 Keman  (14  N.  Y.),  506.) 
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The  Legislature  of  Illinois  granted  to  the  Chicago  City 
Railway  Company  the  right  to  lay  and  maintain  tracks  and  run 
cars  thereon  in  such  of  the  streets  of  the  City  of  Chicago 
as  should  be  designated  by  the  municipal  authorities.  This  was 
held  not  to  be  a franchise,  but  a mere  license — that  it  did  not 
come  within  any  definition  of  a franchise.  (C.  C.  R.  W.  Co. 
v.  The  People,  73  III  548.) 

The  right  to  distribute  or  sell  water  is  certainly  not  a fran- 
chise. Water  has  always  been  distributed  and  sold  in  this 
city  by  divers  methods,  and  the  right  of  any  man  to  do  it  has 
never  been  questioned.  The  defendant  is  not  engaged  in  the 
collection  of  tolls  for  the  use  of  its  property,  but  its  business 
is  to  procure,  store  up,  and  sell  water.  Its  water  is  a com- 
modity, an  article  of  merchandise,  and  it  has  the  same  right 
to  sell  it  as  any  other  person  engaged  in  trade  or  commerce. 
So  held  in  regard  to  the  identical  business  in  which  this 
defendant  is  engaged.  ( Eeyneman  v.  Blake,  19  Cal.  595.) 
We  therefore  respectfully  submit  that  there  was,  in  the  item 
upon  which  the  Board  acted,  no  property  subject  to  assess- 
ment, or  to  increase  of  valuation. 

F.  0.  Newlands,  for  Appellant 

Had  the  Board  of  Supervisors  jurisdiction  of  the  subject- 
matter;  or,  in  other  words,  are  the  rights  and  privileges  en- 
joyed by  tho  Spring  Valley  Water  Works  under  the  Consti- 
tution and  the  general  law  of  its  incorporation  and  the  aeto 
amendatory  thereof  and  supplementary  thereto,  “ franchises,” 
within  the  jneaning  of  Article  xiii  of  the  Constitution,  and  a* 
such  “ property  ” subject  to  taxation,  and,  if  so,  has  the  law 
provided  the  mode  of  ascertaining  their  value? 

The  term  “ franchise,”  in  its  broad  sense,  means  “ exemption 
from  constraint  or  oppression;  liberty;  freedom”  (Webster). 
In  this  sense  the  right  to  vote  is  termed  a “ franchise;”  so  also 
the  right  of  trial  by  jury,  freedom  of  speech,  and  freedom 
of  the  press  are  termed  “ franchises.”  The  declaration  of  the 
Constitution  that  the  word  “ property  ” includes  “ franchises/' 
certainly  was  not  intended  to  apply  to  those  general  privi- 
leges and  rights  which  society  has  guaranteed  and  secured  to 
individuals.  The  “ franchises  ” declared  by  the  Constitution 
to  be  property,  must  be  those  special  privileges,  exclusive  in 
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their  nature,  conferred  by  the  Government  on  individuals,  and 
having  the  incidents  and  attributes  of  property;  that  is  to 
say,  they  must  be  capable  of  private  ownership,  of  assignment, 
and  of  being  inherited.  In  this  sense  they  are  included  in 
that  division  of  property  called  “incorporeal  hereditaments;” 
they  are  things  without  body,  capable  of  being  inherited,  such 
as  the  right  of  “ ferry,”  or  the  right  of  “ fishery,”  or  the  right 
to  maintain  a “ toll  ” road,  conferred  upon  the  grantee,  his 
heirs  or  assigns.  It  is  evidently  in  this  sense,' that  the  word 
is  used  in  the  Constitution,  for  in  it  the  word  “ property  ” 
is  declared  to  include  “ moneys,  credits,  * * * franchises, 
and  all  other  matters  and  things  real,  personal,  and  mixed, 
capable  of  private  ownership.”  The  last  words  attach  to  and 
qualify  all  the  taxable  things  referred  to  in  the  above  quota- 
tion. Those  franchises  only  which  are  “ capable  of  private- 
ownership  ” are  to  be  assessed  and  taxed.  If  this  is  not  so, 
then  the  Assessor  must  assess  to  each  individual,  and  value 
the  right  to  vote,  the  right  of  trial  by  jury,  the  rights  of  free- 
dom of  speech  and  of  the  press,  and  all  other  franchises  and 
privileges  which,  in  the  struggle  of  the  ages,  have  been  secured 
to  individuals  by  constitutional  or  legislative  enactment.  None 
of  these  are  natural  rights.  It  may  be  doubted  whether  man, 
considered  as  a member  of  society,  has  any  natural  rights;  he 
has  only  those  rights  which  society  gives  or  permits  him  to  en- 
joy ; he  has  not  the  right  to  live,  or  to  freely  utter  his  sentiments, 
or  to  vote,  or  to  be  tried  by  bis  peers,  save  so  far  as  society 
has  conferred  or  allowed  him  to  enjoy  the  right.  He  lives, 
moves,  and  acts  with  the  consent  or  by  sufferance  of  society. 
So  that  in  this  sense  no  man  exercises  or  enjoys  any  rights 
or  privileges  which  are  not  either  the  free  gift  of  the  sovereign 
power  or  the  result  of  its  unwillingness  to  restrain,  whether 
that  power  be,  as  in  Russia,  a despotic  Czar,  or  as  in  England, 
the  Crown  end  Parliament,  or  as  in  America,  a sovereign  peo- 
ple acting  through  the  Constitution  which  contains  their  fixed 
and  permanent  will,  or  through  the  Legislature  which,  as  their 
representative,  deals  with  the  matter  subjected  to  its  discretion. 
Obviously  the  taxing  power  was  not  intended  to  be  applied  to 
such  rights  and  privileges. 

Assuming,  then,  that  the  word  “ franchises  ” as  used  in  the 
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Constitution,  was  not  intended  to  be  applied  to  those  right® 
which  are  conferred  by  the  Government  upon  individuals  gener- 
ally. and  which  are  made  by  the  Government  of  common  rights 
and  general  enjoyment,  but  that  it  applies  only  to  those  rights 
and  privileges  exclusive  in  their  natare,  which  are  conferred  by 
the  Government  upon  individuals  or  corporations,  which  are 
capable  of  private  ownership,  which  are  subject  to  the  domin- 
ion of  the  owners,  which  can  be  sold  or  given  away  or  devised 
by  them,  and  which  come  within  the  full  meaning  of  the  terra 
“ incorporeal  hereditaments,”  the  question  arises  as  to  whether 
or  not  the  Spring  Valley  Water  Works  owns  any  “ franchises  " 
of  the  latter  class.  The  Supreme  Court  of  this  State  (San 
Francisco  v.  S.  V.  IV.  IV.,  48  Cal.  531)  say:  “ We  are  to  ascer- 
♦ain  the  rights,  privileges,  powers,  duties,  and  obligations  of 
the  Spring  Valley  Water  Company  by  reference  only  to  the 
general  law  under  which  it  was  incorporated,”  and  also  “ the 
Legislature  can  neither  pass  a special  Act  granting  powers  or 
privileges  to  a particular  corporation  created  under  the  gen- 
eral law  which  are  not  enjoyed  by  all  other  like  corporations 
under  the  same  law,  nor  pass  a special  Act  limiting,  or  bur- 
dening with  peculiar  conditions,  the  rights  or  powers  acquired 
by  a particular  corporation  from  the  general  law.”  That  case 
overruled  the  case  of  California  State  Telegraph  Company  v. 
The  Alta  Telegraph  Co.,  22  Cal.  398,  and  in  effect  held  that  the 
Spring  Valley  Water  Works  could  not  become  the  grantee  either 
directly  or  indirectly,  either  by  direct  grant  or  by  the  assign- 
ment to  it  of  a grant  already  made,  of  any  exclusive  or  special 
privileges  conferred  by  the  Government,  and  which  could  not 
be  exercised  without  a grant  from  the  Government.  This 
Court  will  take  judicial  notice  of  the  Constitution  and  of  the 
general  laws  under  which  the  petitioner  was  incorporated,  and 
inasmuch  as  it  has  declared  that  Water  Companies  have  not 
the  capacity  to  acquire  any  rights  or  privileges  from  the  Gov- 
ernment save  such  as  are  contained  in  the  Constitution  and 
the  general  laws,  no  presumption  will  be  indulged  as  to  the 
ownership  by  the  petitioner  of  any  “ franchises  ” or  privi- 
leges conferred  by  the  sovereign  other  than  those  contained 
therein. 

The  Constitution  of  1863  declared  (Art.  iv.,  § 31):  “Cor- 
porations may  be  formed  under  general  laws,  but  shall  not  be 
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created  by  special  act  except  for  municipal  purposes ; all  gen 
era!  laws  and  special  acts  passed  pursuant  to  this  section  may 
be  altered  from  time  to  time  or  repealed.”  The  general  laws 
under  which  the  petitioner  was  incorporated,  are  an  Act  passed 
April  14,  1853,  for  the  formation  of  corporations  for  business 
and  commercial  purposes;  and  an  Act  passed  April  22,  1858, 
entitled  “ An  Act  for  the  Incorporation  of  Water  Companies.” 
Under  these  Acts,  the  petitioner  has  the  following  rights  and 
privileges : 

1.  The  right  to  be  a corporation — that  is  to  say,  the  right 
as  an  artificial  being,  to  act  under  an  artificial  name,  and  ta 
exercise  certain  powers  and  duties  of  a natural  person,  among 
others,  to  sue  and  be  sued,  and  to  purchase,  hold,  sell,  and  con- 
vey real  and  personal  property.  Under  the  Act  of  1853,  any 
three  or  more  persons  could  associate  themselves  together  and 
form  a water  company,  by  signing  and  filing  the  proper  certifi- 
cate. This  was  a privilege  made  by  the  laws  of  common  right 
and  general  enjoyment  All  persons  could  exercise  it  Under 
the  Civil  Code,  § 28fi,  “ Private  corporations  may  be  formed 
for  any  purpose  for  which  individuals  may  lawfully  associate 
themselves,”  and  any  five  persons  may  associate  themselves 
together  and  form  such  corporation.  It  appears,  then,  that  the 
right  to  be  a corporation,  is  simply  a privilege  conferred  by  the 
general  law  upon  any  number  of  persons,  not  less  than  three 
in  the  one  case,  or  five  in  the  other,  whoever  they  may  be,  who 
may  wish  to  associate  themselves  together,  to  exercise,  as  an 
associated  body,  under  an  artificial  name,  certain  powers,  and 
perform  certain  duties  of  a natural  person.  In  other  words,  a 
corporation  is  a bundle  of  faculties.  Could  the  faculty  of  a 
natural  person  to  sue  and  be  sued,  or  his  faculty  to  acquire 
and  possess  property,  be  assessed  as  property  I The  right  to  the 
tilings  sued  for,  which  constitute  choses  in  action  or  the  prop- 
erty acquired  and  possessed,  could  be  assessed  both  to  natural 
and  artificial  beings,  but  not  mere  faculties  or  powers.  The 
right  to  be  a corporation  is  simply  the  right  to  exist  at  the  will 
of  the  creator.  Can  the  right  to  exist,  either  as  a natural  or 
artificial  being,  be  valued  as  property  ? 

2.  Under  the  Act  of  1858,  water  companies  nre  granted  the 
privilege  of  exercising  the  power  of  eminent  domain;  but  they 
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exercise  this  privilege  simply  as  the  agents  of  the  State,  for 
the  purpose  of  serving  a public  use,  to  which  their  powers 
and  property  are  delegated.  This  agency  may  be  revoked  at 
any  time.  It  is  a naked  power  — not  a power  coupled  with 
an  interest.  Can  the  agency  of  the  agent,  whether  natural  or 
artificial,  be  assessed  as  property?  Besides,  this  agency  is 
not  conferred  on  water  companies  alone,  but  upon  every  cor- 
poration or  individual  in  charge  of  a public  use.  (C.  C.  P., 
§§  1237  and  1263.)  So  that  the  right  of  exercising  the  right 
of  eminent  domain,  for  the  purpose  of  supplying  the  city  with 
water,  has  been  made,  by  general  laws,  a matter  of  common 
right  and  universal  enjoyment  This  privilege  of  exercising 
the  right  of  eminent  domain  is  not  property  owned;  the  cor- 
poration exercising  the  privilege,  can  not  assign  it  “The 
State  determines  certain  uses  to  be  public,  and  then,  since 
the  State  must  act  through  agents,  delegates  the  task  of  ascer- 
taining what  particular  property  is  necessary  to  a use,  and 
what  is  just  compensation  to  a private  proprietor.  * * * 

The  supplying  of  water  to  the  inhabitants  of  a city  is  a public 
use.  * * * But  in  the  proceedings  provided  by  law  for 

the  ascertainment  of  the  property  necessary  for  this  use,  and 
its  value,  the  corporation  takes  no  part,  other  than  to  initiate 
them.  * * * A water  company,  having  commenced  such 
proceedings,  can  not  sell  and  transfer  its  right  to  prosecute 
them,  or  to  take  private  property  to  another  water  company, 
nor  can  the  latter  purchase  such  right.”  ( Mahoney  v.  S.  V. 
W.  W.,  52  CaL  159.)  All  persons,  both  natural  and  artificial, 
who  have  in  charge  that  use  which  has  been  determined  by 
the  sovereign  power  to  be  a public  use,  act  only  as  the  agents 
of  the  sovereign,  and  have  no  proprietary  right  in  the  privilege 
of  exercising  the  power  of  eminent  domain. 

3.  The  only  other  right  or  privilege  conferred  by  the  gen- 
eral law  of  1858,  upon  water  companies,  is  the  right  of  laying 
down  pipes  in  the  streets  of  the  city,  and  supplying  the  in- 
habitants with  water  at  rates  fixed  by  law;  but  this  right 
is  not  only  common  to  all  water  companies,  but  is  also  con- 
ferred by  Art.  xi.,  § 19,  and  Art.  xiv.,  of  the  New  Constitution, 
on  all  individuals,  so  that  this  right  which,  if  granted  abso- 
lutely and  exclusively  to  a single  individual  or  a single  corpo- 
ration, and  his  or  its  assigns,  might  be  regarded  as  property, 
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has  been  by  the  fundamental  law  of  the  State  made  a matter 
of  common  right  and  general  enjoyment.  It  is  true  that 
everybody  does  not  exercise  this  right  or  privilege,  just  as 
everybody  does  not  exercise  the  right  to  vote,  but  everybody 
has  the  right  to  exercise  it,  aud  it  is  even  more  unlimited  and 
general  than  the  right  to  vote,  for  the  latter  right  is  conferred 
only  upon  native-born  inhabitants  over  twenty-one  years  of 
age  and  upon  naturalized  citizens,  whilst  the  former  right  can 
be  exercised  by  anybody,  whether  adult  or  minor,  citizen  or 
alien.  This  right  or  privilege  has  none  of  the  incidents  of 
ownership;  no  one  can  sell  it,  for  everybody  has  it,  and  no 
person  can  gain  by  the  accession  of  the  right  of  another. 

We  have  thus  classified  all  the  rights  and  privileges  of 
water  companies  under  the  general  law,  and  the  Constitution 
of  the  State,  and  we  find  that  they  are  all  subject  to  altera- 
tion and  entire  revocation  by  the  State;  they  are  privileges 
enjoyed,  not  property  owned.  Webster  defines  property  to 
be:  “4.  The  exclusive  right  of  possessing,  enjoying,  and  dis- 
posing of  a thing;  ownership;  6.  An  estate,  whether  in  lands, 
goods,  or  money.”  Blackstone,  book  1,  page  138,  speaks  of 
property  as  an  absolute  right  “which  consists  in  the  free  use, 
enjoyment,  and  disposal  of  all  his  acquisitions  without  any 
control  or  diminution,  save  only  by  the  laws  of  the  land,”  and 
in  another  place,  book  2,  page  2,  speaks  of  the  right  of  prop- 
erty as  “that  sole  and  despotic  dominion  which  one  man 
claims  and  exercises  over  the  external  things  of  the  world  in 
total  exclusion  of  the  right  of  any  other  individual  in  the 
universe.”  Bouvier,  in  his  Law  Dictionary,  in  defining  the 
word  property,  says:  “It  is  the  right  to  enjoy  and  to  dispose 
of  certain  things  in  the  most  absolute  manner,  * * * so 

that  property,  considered  as  an  exclusive  right  to  things,  con- 
tains not  only  a right  to  use  those  things,  but  a right  to  dispose 
of  them,  either  by  exchanging  them  for  other  things,  or  by 
giving  them  away  to  any  other  person,  without  any  considera- 
tion, or  even  throwing  them  away.” 

Can  it  be  said  that  any  of  the  rights  or  privileges  conferred 
on  the  petitioner  by  general  laws,  subject  to  alteration,  amend- 
ment or  repeal,  come  within  the  definition  of  the  term  “prop- 
erty”? This  Court  has  already  determined  ( People  v.  Hiber- 
nia Bank,  51  CaL  243),  that  “ credits,”  though  admitted  to  be 
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property  within  the  above  definitions,  are  not  property  in  the 
sense  in  which  the  word  “property”  is  used  in  Section  13, 
Article  xi,  of  the  old  Constitution ; but  these  rights  and  privi- 
leges are  not  “property”  in  any  sense;  the  Constitution  can 
not  by  a mere  declaration  make  that  “property”  which  has 
none  of  its  attributes;  it  can  not  by  a mere  declaration  make 
a liquid  a solid,  or  substance  spirit,  or  give  a line  breadth  and 
thickness  as  well  as  length,  or  measure  space  with  a yard 
stick  — there  are  some  things  beyond  the  power  of  constitu- 
tional enactment  The  constitutional  provision  will  be  en- 
tirely satisfied  by  confining  the  application  of  the  term  “ fran- 
chises” to  those  grants  made  by  the  State  already  referred  to 
which  are  “ capable  of  private  ownership.” 

This  Court  has  already  substantially  determined  that  the 
privileges  conferred  by  the  general  laws  of  the  State  are  not 
property.  In  a recent  case  (8.  V.  W.  W.  v.  Schottler  et  al.), 
the  petitioner,  claiming  the  right,  under  the  Act  of  1858,  to  an 
equal  voice  in  the  fixing  of  water  rates,  sued  out  a writ  <A 
mandate  to  compel  the  Board  of  Supervisors  to  fill  a vacancy 
in  the  Board  of  Commissioners  provided  by  that  Act.  The 
defense  was  that  the  new  Constitution  had  changed  the  mode 
of  fixing  water  rates  and  had  vested  the  power  in  the  Board 
of  Supervisors,  most  of  them  consumers  of  water  themselves, 
and  all  of  them  the  political  representatives  of  the  domestic 
consumers  and  the  agents  of  the  city  and  county  — the  largest 
consumers  of  water.  It  was  claimed  on  behalf  of  petitioner 
that  the  Act  of  1858  was  a contract,  and  that  it  had  vested 
rights  and  property  in  the  privileges  thereby  conferred;  that 
among  such  was  the  right  to  have  its  rates  fixed  by  a Board 
of  Commissioners,  two  to  be  appointed  by  the  Board  of  Super- 
visors and  two  by  the  company;  that  the  new  Constitution, 
if  applicable  to  petitioner,  was  in  contravention  of  the  Federal 
Constitution  in  that  it  violated  the  obligation  of  a contract 
and  deprived  petitioner  of  its  property  (vested  rights)  without 
due  process  of  law.  The  Supreme  Court,  in  effect,  determined 
that  the  Act  of  1858  was  not  a contract  and  that  the  rights 
and  privileges  conferred  by  that  Act  were  not  “property.” 
It  follows,  then,  logically,  that  if  these  rights  and  privileges 
are  not  property  within  the  meaning  of  the  Federal  Constitu- 
tion, they  can  not  be  property  within  the  meaning  of  the 
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State  Constitution.  It  can  not  be  contended  that  the  term 
“property,”  as  found  in  the  State  Constitution,  is  used  in  a 
broader  sense  than  in  the  Federal,  for  the  term  is  used  in  the 
latter,  according  to  all  the  adjudged  cases,  in  the  broadest 
sense  of  which  it  is  capable. 

Under  the  old  Constitution,  it  was  possible  to  grant  a 
franchise,  in  the  property  sense  of  that  term,  to  any  natural 
person.  Such  grants  were  made,  are  now  in  existence,  and 
may  be  taxed  as  property.  But  no  such  franchise  could,  under 
the  old  Constitution,  be  granted  to  a corporation;  for  the 
Supreme  Court,  in  construing  the  provisions  of  the  Constitution 
with  reference  to  corporations,  in  San  Francisco  v.  S.  V.  W. 
W.,  supra,  in  effect  determined,  not  only  that  a corporation 
must  be  created  under  the  general  laws,  but  also  that  no  special 
privilege  or  franchise  can  be  granted  to  it  after  its  creation, 
and  that  it  can  not  acquire,  even  by  assignment,  any  privilege, 
the  nature  of  which  is  such  that  it  can  not  be  exercised  with- 
out a grant  from  the  Legislature. 

Under  the  new  Constitution  it  is  impossible  to  grant  a 
franchise,  in  the  property  sense  of  that  term,  to  either  natural 
or  artificial  persons,  for  it  declares  (Art.  i.,  § 21):  “No 

special  privilege  or  immunities  shall  be  granted  which  may  not 
be  altered,  revoked,  or  repealed  by  the  Legislature.  Nor  shall 
any  class  of  citizens  be  granted  privileges  or  immunities  which 
upon  the  same  terms  shall  not  be  granted  to  all  citizens.” 
And  again,  (Art.  iv.,  § 25) : “The  Legislature  shall  not  pass 
local  or  special  laws  in  any  of  the  following  enumerated  cases, 
that  is  to  say:  Granting  to  any  corporation,  association,  or 

individual  any  exclusive  right,  privilege,  or  immunity  — in 
all  cases  where  a general  law  may  be  made  applicable.” 

It  is  evident,  therefore,  that  the  day  of  “franchises”  as 
“ property  ” is  over.  The  whole  tendency  of  the  civilized  gov- 
ernment is  to  do  away  with  special  or  exclusive  privileges, 
and  wherever  a right  is  extended  by  the  Government  to  make 
it  common  to  all.  Equality  of  right,  equality  of  privilege, 
and  equality  of  burden,  are  now  the  crowning  franchises 
of  all  persons,  natural  and  artificial,  in  this  State.  The  great 
difficulty  in  construing  a word  like  “franchise,”  which  has 
figured  extensively  in  the  evolution  of  government,  is  that 
the  attributes  of  a by-gone  age  are  likely  to  be  given  to  it  not- 


Digitized  by  Google 


Nov.  1882.]  Spring  V-aj-lxy  W.  W.  v.  Schottler. 


87 


withstanding  the  modifications  that  may  have  taken  place  in 
its  character  and  scope.  As  already  stated  the  power  of  so- 
ciety over  the  individual  is  absolute.  It  is  called  the  power 
of  government,  or  the  police  power.  Every  privilege  which 
the  individual,  either  specially,  or  as  a member  of  a class  or  in 
common  with  all  other  individuals,  enjoys,  may  be  regarded 
in  one  sense  as  a grant  from  the  Government.  The  despot 
who  rules  with  the  consent  or  by  the  sufferance  of  society  has 
absolute  power  over  the  vocation  of  life.  He  can  grant  to  a 
certain  individual  the  right  to  pursue  a special  trade  exclu- 
sively, or  he  can  throw  open  such  trade  or  occupation  to  all. 
When  such  a grant  is  made  to  an  individual,  liis  heirs  and 
assigns,  it  may  be  regarded  as  his  property;  and  when  such  a 
grant  is  made  to  all  individuals  it  is  no  less  a franchise;  it  is 
a freedom,  a liberty,  but  not  “ property.”  If  we  look  back  to 
the  times  of  Elizabeth,  James  the  First,  and  Charles  the  First, 
we  will  find  many  examples  of  special  grants  which  partook 
of  the  nature  of  property.  Hallam,  in  his  Constitutional  His- 
tory of  England,  vol.  i,  chap,  v,  speaking  of  the  reign  of 
Elizabeth,  says:  “The  crown  either  possessed  or  assumed  the 
prerogative  of  regulating  almost  all  matters  of  commerce  at 
its  discretion.” 

“ Patents  to  deal  exclusively  in  particular  articles,  generally 
of  foreign  growth,  but  reaching  in  some  instances  to  such  im- 
portant necessaries  of  life  as  salt,  leather,  and  coal,  had  been 
lavishly  granted  to  the  courtiers  with  little  direct  advantage 
to  the  revenue.  They  sold  them  to  companies  of  merchants, 
who  of  course  enhanced  the  price  to  the  utmost  ability  of  the 
purchaser.” 

“ In  1601  Parliament  made  a bolder  and  more  successful  at- 
tack on  the  administration  than  this  reign  had  witnessed.  The 
grievance  of  monopolies  had  gone  on  continually  increasing; 
scarce  any  article  was  exempt  from  these  oppressive  patents. 
When  the  list  of  them  was  read  over  in  the  House  a member 
exclaimed:  ‘Is  not  bread  among  the  number? ’ The  House 
seemed  amazed:  ‘Nay,’  said  he,  ‘if  no  remedy  is  found  for 
these,  bread  will  be  there  before  the  next  Parliament.’  ” 

It  was  in  those  times  that  the  East  India  Company  was  or- 
ganized under  letters  patent  from  the  crown,  and  vested  with 
the  exclusive  right  to  trade  in  India.  Monopolies  were  granted 
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by  letters  patent,  conferring  the  exclusive  right  to  deal  in 
necessaries  of  life,  such  as  coal,  iron,  soap,  salt,  leather,  tobacco, 
beer,  hops,  linen,  etc.  (Bright’s  English  Hist.,  vol.  ii.  page 
629.)  Rights  of  ferry,  rights  of  wharfage,  rights  of  fishing 
rights  of  chase  and  of  toll-roads,  etc.,  were  also  granted.  All 
these  grants,  as  a rule,  were  made  by  letters  patent,  runninf 
to  an  individual,  his  heirs  or  assigns,  and  exclusive  in  theit 
nature.  They  were  protected  by  the  courts  as  property,  and 
it  was  held  by  the  courts  that  no  grant  could  be  made  by  the 
sovereign  which  would  interfere  with  or  impair  the  exercise 
of  the  previous  grant.  They  were  therefore  termed  incorpo- 
real hereditaments,  and  Kent,  in  speaking  of  such  franchises, 
says  (Kent’s  Com.,  vol.  3,  page  458) : “Another  class  of  incor- 
poreal hereditaments  are  franchises,  being  certain  privileges 
conferred  by  grant  from  government,  and  vested  in  individ- 
uals. In  England  they  are  very  numerous  and  are  under- 
stood to  be  royal  privileges  in  the  hands  of  a subject.  They 
contain  an  implied  covenant  on  the  part  of  the  Government 
not  to  invade  the  rights  vested.  # * * The  Government 
can  not  resume  them  at  pleasure  or  do  any  act  to  impair  the 
grant  without  a breach  of  contract  * * * An  estate  in 
such  a franchise  and  an  estate  in  law  rest  upon  the  same  prin- 
ciple, being  equally  grants  of  a right  or  privilege  for  an  ad 
equate  consideration.  If  the  creation  of  a franchise  be  not 
declared  to  be  exclusive,  yet  it  is  necessarily  implied  in  the 
grant,  as  in  the  case  of  the  grant  of  the  ferry,  bridge,  or  turn- 
pike, or  railroad,  that  the  Government  will  not,  either  directly 
or  indirectly,  interfere  with  it  so  as  to  destroy  or  materially 
impair  its  value.  Every  such  interference,  whether  it  be  by 
the  creation  of  a rival  franchise  or  otherwise,  would  be  in  vio- 
lation or  in  fraud  of  the  grant.” 

Such  was  the  nature  of  franchises  in  England  and  also  in 
this  country  at  the  time  Chancellor  Kent  wrote.  In  the  cele- 
brated case  of  Dartmouth  College  v.  Woodward,  4 Wheaton, 
519,  it  was  decided  that  the  charter  granted  by  the  British 
Crown  to  Dartmouth  College  was  a contract,  and  that  an  Act 
of  the  Legislature  of  New  Hampshire  altering  the  charter 
was  an  act  impairing  the  obligation  of  a contract,  and  was 
unconstitutional  and  void.  Justice  Washington  said  (page 
667): 
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“To  this  grant  or  this  franchise  the  parties  are  the  king 
and  the  person  for  whose  benefit  it  is  created  or  trustees  for 
them.  The  assent  of  both  is  necessary.  The  subjects  of  the 
grant  are  not  only  privileges  and  immunities,  but  property. 
* * * Certain  obligations  are  created  binding  both  on. 
the  grantor  and  the  grantee.  On  the  part  of  the  former,  it 
amounts  to  an  extinguishment  of  the  king’s  prerogative  to 
bestow  the  same  identical  franchise  on  another  corporate  body, 
because  it  would  prejudice  his  prior  grant.  It  implies,  there- 
fore, a contract  not  to  reassert  the  right  to  grant  the  franchise 
to  another,  or  to  impair  it.” 

Justice  Story  says  (p.  700):  “In  respect  to  corporate  fran- 
rhises  they  are,  properly  speaking,  legal  estates  vested  in  the 
corporation  itself  as  soon  as  it  is  in  esse.  They  are  not  mere 
naked  powers  granted  to  the  corporation,  but  powers  coupled 
with  an  interest.” 

Mr.  Webster,  in  his  memorable  argument  in  that  case,  says: 
“Hume  gives  the  reason:  It  is  that  such  franchises  were  re- 
garded in  a most  emphatic  sense  as  private  property.  If  it 
could  be  made  to  appear  that  the  trustees  and  the  president 
and  professors  held  their  oflBces  and  franchises  during  the 
pleasure  of  the  Legislature,  and  that  the  property  holden  be- 
longed to  the  State,  then  indeed  the  Legislature  have  done 
no  more  than  they  had  a right  to  do.  But  this  is  not  so. 
The  charter  is  a charter  of  privileges  and  immunities,  and 
these  are  holden  by  the  trustees  expressly  against  the  State 
for  ever.” 

The  decision  of  this  case  attracted  great  attention.  Its 
affect  was  feared;  it  placed  the  creature  beyond  the  power  of 
the  creator,  and  as  a result  of  it  the  various  States  adopted 
constitutional  amendments  providing  for  the  formation  of 
corporations  under  general  laws,  which  should  be  subject  to 
alteration,  amendment,  or  repeal.  The  Courts  themselves  in 
a measure  shrank  back  from  the  doctrine  of  that  case,  and  in 
a subsequent  case,  argued  in  the  Supreme  Court  of  the  United 
States,  entitled  Charles  River  Bridge  v.  Warren  Bridge  et  al. 
(11  Peters,  420),  they  modified  the  doctrine  which  had  pre- 
viously existed  as  to  the  exclusiveness  of  franchises,  and  de- 
clared “ that  a franchise  conferred  by  the  government  was 
not  exclusive  unless  so  expressed  in  the  grant.”  This  re- 
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mained  the  settled  doctrine  of  the  American  Courts  since 
that  decision.  It  will  be  observed,  therefore,  that  the  ten- 
dency of  the  people,  acting  through  constitutional  conven- 
tions and  representative  Legislatures,  and  of  the  Courts,  has 
been  to  modify  the  doctrine  of  the  Dartmouth  College  Case, 
and  to  make  powers  conferred  by  the  government  upon  per- 
sons, natural  or  artificial,  mere  privileges  enjoyed,  not  prop- 
erty owned.  This  tendency  has  reached  its  highest  develop- 
ment in  our  State,  where  the  Legislature  is  not  permitted  to 
grant  any  special  privilege  to  any  person,  natural  or  artificial, 
and  where  all  privileges  conferred  by  the  sovereign  power  are 
made  of  common  right  and  general  enjoyment. 

But  while  the  tendency  of  the  constitutional  and  legis- 
lative enactment  has  been  to  take  away  from  all  the  rights 
and  privileges  conferred  upon  corporations  the  attributes  and 
incidents  of  property,  and  to  subject  them  entirely  to  the 
control  of  the  sovereign  will  to  be  enjoyed  only  at  the  pleas- 
ure of  the  sovereign,  yet  the  Courts,  in  considering  these  gen- 
eral privileges  under  the  term  “franchises”  as  subject  to  the 
taxing  power,  have  sometimes  lost  sight  of  the  change  which 
has  taken  place  in  the  character  of  such  franchises,  and  they 
refer  to  the  Dartmouth  College  Case  as  authority  upon  the 
proposition  that  corporate  franchises  are  property,  and  as 
such  subject  to  taxation.  Thus,  in  Society  for  Savings  v. 
Coite  (6  Wall.  594),  Justice  Clifford  says:  “Corporate  fran- 
chises are  legal  estates  vested  in  the  corporation  itself  as 
soon  as  it  is  in  esse.  They  are  not  mere  naked  powers 
granted  to  the  corporation,  but  powers  coupled  with  an  inter- 
est, which  vest  in  the  corporation  upon  the  possession  of  its 
franchises.”  And  he  refers  as  his  authority  for  this  proposi- 
tion to  the  Dartmouth  College  Case  without  inquiry  as  to 
whether  or  not  the  corporation  under  consideration  had  a 
charter  resembling  that  of  Dartmouth  College,  partaking  of 
the  nature  of  a contract,  and  as  such  property.  And  yet, 
while  Justice  Clifford  in  this  case  and  in  the  two  following 
cases  in  6 Wallace,  speaks  of  franchises  as  valuable,  and  as 
partaking  of  the  nature  of  property,  he  expressly  decides  that 
the  taxes  in  question,  if  regarded  as  taxes  on  property,  would 
be  unconstitutional  and  void,  and  upholds  these  taxes  as  taxes 
upon  franchises  and  not  upon  property.  He  says  (page  607) : 
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“Nothing  can  be  more  certain  in  legal  decision  than  that  the 
privileges  and  franchises  of  a private  corporation,  and  all 
trades  and  avocations  by  which  the  citizens  acquire  a liveli- 
hood, may  be  taxed  by  a State  for  the  support  of  the  State 
government” 

And  in  Provident  Institution  v.  Massachusetts,  6 Wall. 
626,  he  says:  “ Regarded  merely  as  a question  of  power,  it  is 
nndoubtedly  true  * * * that  the  Legislature  might  as  well 
exact  a fee  or  tribute  from  brokers,  factors,  or  commission 
merchants  for  the  privilege  of  transacting  their  business.” 
And  again,  page  630 : “ Considered  as  a tax  on  property,  no 
part  of  the  tax  could  be  supported  under  the  Constitution  of 
the  State.  And  there  never  was  a moment  when  such  a tax, 
if  viewed  as  a property  tax,  could  be  upheld  since  the  State 
was  organized  under  a written  Constitution.”  And  again, 
page  631 : “ Franchise  taxes  are  levied  directly  by  an  Act  of 
the  Legislature,  and  the  corporations  are  required  to  pay  the 
amount  into  the  State  Treasury.  They  differ  from  property 
taxes  as  levied  for  State  and  municipal  purposes  in  the  basis 
presented  for  computing  the  amount,  in  the  manner  of  as- 
sessment, and  in  the  mode  of  collection.  And  they  are  in 
lieu  of  all  other  taxation,  State  or  municipal.  Comparative 
valuation  in  assessing  property  taxes  is  the  basis  of  computa- 
tion in  ascertaining  the  amount  to  be  contributed  by  an  in- 
dividual, but  the  amount  of  a franchise  tax  depends  upon  the 
business  transacted  by  the  corporation,  and  the  extent  to 
which  they  have  exercised  the  privileges  granted  in  their 
charter.” 

It  will  be  observed,  therefore,  that  the  taxes  referred  to  in 
these  cases  were  in  the  nature  of  excise  or  license  taxes  and 
were  imposed  upon  the  privilege  of  a corporation  to  do  busi- 
ness, just  as  they  might  be,  and  often  are,  imposed  upon  the 
privilege  of  an  individual  to  engage  in  business,  or  in  the  prac- 
tice of  a profession. 

Examination  also  has  developed  the  fact  which  would  war- 
rant Mr.  Justice  Clifford  in  referring  to  the  Dartmouth  Col- 
lege Case,  for  a construction  of  the  nature  of  the  franchises 
in  question,  that  the  Hamilton  Company  and  the  Provident 
Institution,  referred  to  in  6 Wall.,  were  both  incorporated 
under  charters  containing  no  reserved  power  in  the  State. 
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(Laws  of  JLi.-s.,  1824,  c.  44,  p.  227 ; also  Special  Laws  of 
Mass.,  1816,  vol.  5,  p.  172.)  No  general  statute  was  passed 
in  Massachusetts  reserving  the  power  to  amend  or  repeal  the 
charter  of  corporations  until  1830.  (Rev.  Stat  Mass.,  1836, 
c.  44,  § 23,  p.  366.) 

We  undertake  to  say  that  in  no  case  has  it  been  determined 
that  the  privileges  conferred  upon  corporations  by  general 
laws  subject  to  alteration,  amendment,  or  repeal,  have  been 
determined  to  be  property,  where  the  attention  of  the  Court 
has  been  called  to  the  distinction  between  the  charter  or 
franchise  of  such  corporation,  and  the  charter  or  franchise 
under  consideration  in  the  Dartmouth  College  Case;  but  in 
many  such  cases  without  noting  the  distinction,  franchises 
have  been  referred  to  as  property  upon  the  authority  of  the 
Dartmouth  College  Case. 

A review  of  the  cases  in  which  a franchise  tax  has  been 
sustained,  will  demonstrate  that  the  tax  was  not  upon  the 
franchise  as  property,  but  upon  the  person  of  the  corpora- 
tion, measured  by  its  net  earnings  or  income,  or  surplus 
profits,  or  by  the  extent  to  which  it  exercised  its  franchise, 
the  rate  of  the  tax  being  fixed  by  the  statute  as  well  as 
the  mode  of  measuring  it,  and  the  tax  being  in  all  cases 
regarded  not  as  a tax  on  property,  but  as  an  excise  or 
license  tax,  upon  the  vocation  or  privilege  of  doing  business, 
and  similar  to  the  taxes  which  are  levied  upon  different 
trades,  occupations,  and  professions,  such  as  those  of  auction- 
eers, peddlers,  merchants,  and  lawyers.  (See  18  Wall.  206 ; 6 
Id.  594,  633,  656;  13  Id.  206;  Portland  Bank  v.  Apthorp,  12 
Mass.  252;  Providence  Bank  v.  Billings,  4 Pet.  514;  Gordon  v. 
Appeal  Tax  Court,  3 How.  150;  Wilmington  R.  R.  Co.  v. 
Reed,  13  Wall.  264;  Burroughs  on  Tax,  § 85,  p.  169 ; Constitu- 
tion of  111.,  art  ix.,  § 1.) 

The  only  case  which  has  been  called  to  our  attention  in 
which  a tax  has  been  imposed  upon  the  franchise  of  a cor- 
poration as  property,  separate  and  apart  from  the  propertv 
in  connection  with  which  it  is  exercised,  is  the  case  of  Ex- 
change Bank  of  Columbus  v.  Hines,  3 Ohio  St.  7,  in  which 
the  Court  declared  the  tax  invalid,  in  the  following  language: 
“ It  is  proper  here  to  remark,  that  it  is  said  to  have  been  de- 
termined by  high  authority,  that  the  franchise  of  an  incov- 
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prated  bank,  is  the  subject-matter  of  contract,  and  property 
of  a clear  and  distinct  character.  If  the  corporate  franchise 
of  a bank  be,  in  fact,  property  or  effects  of  any  description 
vhatever,  it  is  made  a subject  matter  of  taxation  by  the  im- 
perative language  of  the  Constitution  above  recited,  and 
should  be  placed  on  the  list  of  assessments  for  that  purpose. 
But  what  is  the  fact?  Does  a corporate  franchise,  in  sober 
truth  and  reality,  possess  the  essential  qualities  of  property? 
It  is  said  that  the  corporate  franchise  of  a bank,  conferring 
a peculiar  legal  capacity,  and  the  high  function  of  making 
and  circulating  paper  money,  is  valuable — indeed,  a thing  of 
great  value.  But  value  is  not  the  distinguishing  attribute 
of  property'.  The  right  of  suffrage  is  esteemed  valuable;  a 
public  office,  with  its  emoluments,  is  valuable;  a license  to 
keep  a tavern,  as  formerly  granted  in  this  State,  or  a license 
to  carry  on  any  special  business  which  is  prohibited  without 
a special  grant  of  authority  from  the  Government,  may  be 
valuable;  and  a right  to  either  of  these  things  may  be  as- 
serted and  maintained  in  a Court  of  justice,  yet  neither  of 
them  possesses  the  essential  qualities  which  constitute  prop- 
erty. Our  right  to  the  free  use  and  enjoyment  of  things 
which  are  in  common,  such  as  air,  light,  water,  etc.,  is  valu- 
able; and  our  right  to  the  free  use  of  the  public  highways, 
and  to  many  of  the  privileges  and  advantages  derived  from 
the  Government,  may  be  valuable,  and  may  be  maintained 
bv  legal  process.  Yet  none  of  these  things  come  within  the 
denomination  of  property.  Those  things  which  constitute  the 
subject-matter  of  private  property  are  such  as  the  owner  may 
exercise  exclusive  dominion  over,  in  the  use,  enjoyment, 
and  disposal  of  them,  without  any  control  or  diminution,  gave 
only  by  the  laws  of  the  land.  (1  Wend.  Blackstone.  138.)  Ii 
is  a fundamental  principle  that  property  considered  as  an  ex- 
clusive right  to  things  contains  not  only  a right  to  use  those 
things,  but  a right  to  dispose  of  them,  either  by  exchanging 
them  for  other  things,  or  by  giving  them  away  to  any  other 
person,  without  any  valuable  consideration  in  return,  or  even 
of  throwing  them  away,  which  is  usually  called  relinquish- 
ing them.”  {Rutherford’s  Institutes,  20  Puffendorff,  c.  9,  b.  7.) 

“It  is  said  that  capability  of  alienation,  or  disposal,  either 
by  sale,  devise,  or  abandonment,  is  an  essential  incident  to 
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property.”  (2  Kent’s  Com.  317.)  “ A corporate  franchise, 

therefore,  being  a mere  privilege,  or  grant  of  authority  by 
the  Government,  is  not  property  of  any  description,  and  con- 
sequently not  subject  to  taxation  under  the  above  provision 
of  the  Constitution.” 

In  this  connection  it  may  be  added  that  no  objection  what- 
ever could  be  urged  against  a rule  of  assessment  which  would 
take  the  franchise  as  an  element  of  the  value  of  the  property 
in  connection  with  which  it  is  used.  The  value  of  all  prop- 
erty must  be  considered  in  association  with  the  uses  to  which 
it  is  put  and  its  adaptability  to  them.  Intrinsically  there  may 
be  no  difference  between  the  value  of  agricultural  land  and 
a lot  of  equal  size  in  the  business  center  of  a large  city; 
but  the  latter,  as  a matter  of  fact,  has  a greater  commercial 
value,  because  of  the  valuable  uses  to  which  it  is  or  may  be 
put.  So,  also,  the  mains,  pipes,  and  reservoirs  of  the  Spring 
Valley  Water  Works  have  a value  above  that  of  mere  iron  or 
land,  in  connection  with  the  uses  to  which  they  are  put,  the 
privileges  granted  by  the  Government,  which  are  exercised, 
the  skill  and  energy  shown  in  the  conduct  of  the  business. 
The  “ potentiality  ” of  the  corporation  may  enter  as  an  ele- 
ment into  the  determination  of  the  value  of  its  property;  but 
certainly  the  mere  privilege  of  transacting  business  in  a cer- 
tain way  has  no  money  value  apart  from  the  property  with 
which  it  is  associated  and  in  connection  with  which  it  is  exer- 
cised. No  rule,  therefore,  can  be  adopted  which  regards  the 
“ franchise  ” as  a distinct  entity,  as  a unit  That  rule  only 
can  be  made  applicable  which  values  the  franchise  in  connec- 
tion with  and  as  a part  of  the  property  with  which  its  exer- 
cise is  united. 

But  assuming  that  the  general  rights  and  privileges  enjoyed 
by  water  companies  under  the  Constitution  and  general  laws 
are  franchises  within  the  meaning  of  the  Constitution,  and 
as  such  are  taxable  property,  the  next  question  which  arises 
is  as  to  whether  the  law  has  prescribed  a mode  for  ascertain- 
ing their  value;  for  the  Constitution  not  only  provides  that 
“ all  property  shall  be  taxed  in  proportion  to  its  value,”  but 
that  such  value  is  “ to  be  ascertained  as  provided  by  law.” 
The  only  rule  laid  down  in  the  Political  Code  for  the  assess- 
ment of  property  is  that  contained  in  section  3637,  to  wit: 
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“ All  taxable  property  must  be  assessed  at  its  full  cash  value,” 
which  latter  term  is  defined  (§  3617,  subd.  6)  as  follows: 
“The  terms  value  and  cash  value  mean  the  amount  at  which 
the  property  would  be  taken  in  payment  of  a just  debt  due 
from  a solvent  debtor.”  In  other  words,  the  rights  and  priv- 
ileges conferred  upon  the  petitioner  by  the  general  laws  must 
be  assessed  at  the  amount  at  which  they  would  be  taken  in 
payment  of  a just  debt  due  from  a solvent  debtor.  This  rule 
is  no  rule  at  all  as  applied  to  this  particular  class  of  property 
if  they  be  such,  for  they  would  not  be  taken  in  payment  of 
a just  debt  by  the  petitioner;  the  petitioner  could  not  assign 
or  transfer  them;  the  creditor  could  not  take  them,  for,  as 
already  shown,  he  could  not  gain  anything  by  their  acquisition 
beyond  that  which  he  already  has. 

In  this  case  the  Assessor  valued  the  franchise  of  the  peti- 
tioner at  five  thousand  dollars;  the  Board  of  Equalization 
raised  the  assessment  to  five  million  dollars;  the  proceedings 
show  that  the  rule  adopted  by  the  Board  in  making  this 
assessment  was  one  which  has  no  countenance  whatever  from 
the  statute.  The  rule  applied  was  one  which  it  was  declared 
had  the  approval  of  the  Supreme  Court,  in  the  case  of  San 
Jose  Gas  Co.  v.  January,  viz.,  by  ascertaining,  first,  the  market 
value  of  the  property  of  the  corporation;  and  secondly,  the 
assessed  value  of  the  property  thereof;  and  deducting  the 
latter  from  the  former,  the  difference  was  declared  to  be  the 
value  of  the  franchise.  But  was  this  a correct  or  just  rule, 
assuming  that  the  Board  of  Equalization  had  the  power  to 
make  a rule  for  themselves?  Obviously  not,  the  difference 
between  the  value  of  the  tangible  property  and  the  aggregate 
value  of  the  stock  of  the  corporation  i3  composed  of  various 
elements,  among  which  may  be  enumerated  the  skill,  ability, 
and  enterprise  with  which  the  business  is  conducted,  the 
fortunate  conditions  and  circumstances  surrounding  it,  the 
custom  which  has  been  gained  by  the  steady  pursuit  of  the 
business  for  a number  of  years  and  by  a course  of  judicious 
and  honorable  dealing  with  the  public.  It  would  be  as  wrong 
to  say  that  this  difference  represents  the  value  of  the  fran- 
chise, as  it  would  be  to  say  that  it  represents  the  value  of  the 
skill,  or  ability,  or  enterprise  employed  in  the  business^  or  of 
the  fortunate  circumstances  under  which  the  business  is  con- 
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ducted.  True,  it  might  be  said  that  the  business  of  the  com- 
pany could  not  be  conducted  at  all  without  the  franchise;  but 
so  also  it  might,  be  said  that  it  could  not  be  conducted  with- 
out iron  pipes,  or  labor,  or  skill,  or  energy,  or  fortunate  cir- 
cumstances. Each  element  of  the  business  is  as  valuable  as 
any  other,  and  it  is  the  union  of  all  the  elements  which  makes 
the  business  profitable  and  which  gives  to  the  shares  of  stock 
their  market  value.  So  that  this  rule  of  assessment  not  only 
included  the  value  of  the  franchise,  that  is  the  mere  privilege 
under  an  artificial  name,  of  exercising  the  power  of  a natural 
person,  but  also  included  the  valuation  of  luck,  chance,  hope, 
skill,  ability,  energy,  enterprise,  and  good-will. 

The  rule  applied  does  not  operate  equally  and  uniformly 
upon  all  franchises,  for  in  the  case  of  a franchise  enjoyed  by 
an  individual,  there  would  be  no  stock  from  the  aggregate 
market  value  of  which  could  be  deducted  the  value  of  the 
tangible  property  in  order  to  ascertain  the  value  of  the  fran- 
chise, nor  is  it  an  equal  or  uniform  rule  in  any  sense,  for  it 
applies  only  to  corporations,  whereas  the  business  of  private 
individuals  and  firms  should  be  subjected  to  the  same  mode 
of  assessment.  A mercantile  firm  may  have  a stock  of  goods 
on  hand  worth  one  hundred  thousand  dollars,  and  yet  its 
business,  the  good  will,  i ) called,  with  the  advantages  which 
years  of  skillful  and  honorable  attention  to  business  united 
with  fortunate  circumstances  may  have  given,  may  bo  worth 
five  times  as  much  as  the  stock.  And  yet  the  Assessor  assesses 
only  the  tangible  property  and  lets  the  good-will  go  free. 
The  law  provides  that  “private  corporations  may  be  formed 
for  any  purpose  for  which  individuals  may  lawfully  associate 
themselves”  (C.  C.,  § 286).  Such  a mercantile  firm  could,  if 
it  chose,  form  itself  into  a mercantile  corporation.  With  a 
stock  of  goods  on  hand  never  exceeding  one  hundred  thousand 
dollars  it  might  earn,  with  the  skill  and  ability  of  its  members 
through  the  large  custom  acquired,  a liberal  rate  of  interest 
on  five  hundred  thousand  dollars,  and  the  stock  would  sell  in 
the  market  for  that  sum.  In  such  cases  the  Assessor,  pur- 
suing the  rule  contended  for  here,  would  determine  the  value 
of  the  franchise  to  be  four  hundred  thousand  dollars;  whereas, 
as  a matter  of  fact,  the  right  to  be  a corporation  would  be 
utterly  valueless  to  a firm,  and  the  difference  between  the 
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market  value  of  the  stock  and  the  value  of  the  tangible  prop- 
erty would  simply  be  the  good-will  of  the  business;  this 
would  exist,  whether  the  concern  was  incorporated  or  not; 
and  yet  the  difference  is  assessed  only  to  corporations  and  not 
to  individuals. 

A more  glaring  instance  of  the  absurdity  of  the  rule  applied, 
is  that  of  a newspaper  whose  value  is  almost  entirely  made 
up  of  skill,  ability,  enterprise,  and  good-will.  Take  the  case 
of  the  two  leading  newspapers  of  this  city,  the  Chronicle  and 
Call,  owned  by  private  proprietors.  Each  is  valued  at  about 
three  hundred  thousand  dollars,  and  probably  yields  its  pro- 
prietors a liberal  interest  upon  that  amount.  Probably  the 
only  properly  connected  with  either  of  these  papers  which 
the  Assessor  would  assess  are  the  printing  presses  and  fix- 
tures, worth  say,  thirty  thousand  dollars;  but  if  either  paper 
should  be  incorporated  into  a joint  stock  company,  with  a 
capital  stock  of  three  hundred  thousand  dollars,  its  stock 
would  probably  sell  for  that  amount,  as  the  value  of  the  stock 
in  the  market  is  largely  determined  by  the  rate  of  interest 
paid  as  dividends  upon  it  The  Assessor  then,  in  that  case, 
would  assess  the  franchise,  that  is,  the  privilege  of  conducting 
the  same  business  in  the  name  of  an  artificial  being,  at  the 
difference  between  the  value  of  the  printing  press  and  fixtures, 
and  the  market  value  of  the  stock,  namely:  two  hundred  and 
seventy  thousand  dollara  So  the  mere  change  in  the  conduct 
of  the  business  of  such  a newspaper,  from  the  hands  of  a 
natural  person  to  those  of  an  artificial  person,  would  result  in 
an  assessment  upon  the  latter  ten  times  greater  than  upon  the 
former,  and  yet  this  artificial  person  is  a purely  business  cor- 
poration; it  does  not  have  the  power  of  eminent  domain,  or 
exercise  the  royal  prerogative  of  collecting  tolls ; the  only  fran- 
chise it  possesses  is  the  right  to  be  a corporation. 

The  Civil  Code  (§  993)  declares:  “The  good-will  of  a busi- 
ness is  property  transferable  like  any  other.”  It  certainly 
has  more  of  the  attributes  of  property  than  the  general  privi- 
leges enjoyed  by  a corporation  under  general  laws,  for  whilst 
it  is  inseparably  connected  with  the  business  to  which  it  is 
attached,  and  perhaps  with  the  name  under  which  and  the 
locality  at  which  it  is  conducted,  yet  it  can  be  sold  or  inherited 
in  association  with  them.  If  then  all  property  is  to  be  taxed, 
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and  the  general  privileges  of  corporations  are  property  and 
must  be  taxed,  the  “good-will”  of  every  individual  and  firm 
doing  business  in  San  Francisco  must  also  be  taxed.  But  has 
the  statute  laid  down  any  rule  whatever  for  measuring  tho 
value  of  the  good  will  of  a business?  It  simply  says  that  all 
property  shall  be  taxed  at  its  full  cash  value,  t.  e.,  the  amount 
at  which  it  would  be  taken  by  a creditor  in  payment  of  a sol- 
vent debt  But  no  person  would  buy,  and  no  creditor  would 
take  the  good-will  of  an  establishment  disassociated  from  the 
place  of  business  and  from  the  stock.  If,  then,  legislative 
action  is  required  in  order  to  prescribe  the  mode  of  assessing 
the  value  of  the  good-will,  it  is  also  required  for  assessing  the 
value  of  the  general  privileges  of  corporations.  In  both  cases 
it  is  equally  impossible  to  determine  “ their  full  cash  value,” 
for  this  term  means  the  value  that  would  be  paid  in  cash  for 
a transfer  of  the  property.  As  already  shown,  the  rights  and 
privileges  constituting  the  franchise  can  not  be  sold,  and  if 
sold  would  add  nothing  to  the  wealth  of  the  buyer.  As  to  the 
good-will,  it  can  not  be  sold,  and  it  has  no  value  except  in  con- 
nection with  the  stock,  the  place  of  business,  and  the  name  of 
the  individual  or  firm  conducting  it 

In  the  case  of  Dewitt  v.  Hays,  2 Cal.  463,  the  Court  de- 
clared the  mere  right  to  collect  wharfage  and  dockage  for  a 
certain  term  of  years,  was  neither  real  estate  nor  personal 
property,  but  a franchise  or  incorporeal  hereditament,  an  un- 
certain profit  issuing  out  of  the  realty,  and  also  that  the  stat- 
ute did  not  prescribe  the  mode  for  assessing  its  value,  and 
until  it  did  so,  no  assessment  of  it  could  be  made.  It  may  be 
said  that  this  case,  whilst  it  demonstrates  that  the  Legislature 
must  proscribe  some  rule  for  assessing  franchises,  yet  declares 
them  to  be  property.  An  examination  of  the  case,  however, 
will  disclose  that  the  rights  and  privileges  under  considera- 
tion were  exclusive  in  their  nature,  and  ran  to  the  grantees 
and  their  assigns.  As  such  they  came  within  the  meaning  of 
the  term  “ franchise  ’’  in  its  property  sense,  as  hereinbefore 
declared.  Whilst,  then,  the  assessment  of  these  rights  and 
privileges,  if  they  be  property,  must  be  left  to  the  judgment 
of  the  Assessor,  yet  the  rule  by  which  the  assessment  is  to  lie 
made,  can  not  be  left  to  his  discretion  or  caprice.  It  must  be 
clearly  defined  by  the  statute.  It  can  not  be  left  to  him  to 
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determine  whether  he  will  adopt  the  rule  that  is  prescribed 
by  statute  in  Massachusetts,  or  Pennsylvania,  or  Delaware,  or 
Illinois,  in  each  of  which  States  a different  rule  prevails. 
Nor  can  he  adopt  his  own  rule;  for  if  this  were  the  case,  we 
should  have  as  many  different  rules  for  determining  the  value 
of  franchises  as  there  arc  Assessors  and  Boards  of  Equalisa- 
tion in  the  State.  The  very  rule  applied  in  this  case  can  not 
be  applied  to  all  corporations,  for  it  presupposes  that  the  cap- 
ital stock  of  a corporation  has  a market  value,  whereas  we  all 
know  that  the  shares  of  stock  of  many  mining  corporations 
owning  property  of  great  value,  are  not  on  the  market  at  all, 
and  it  is  impossible  to  ascertain  their  real  value  by  any  mar- 
ket quotations.  In  the  case  of  the  valuation  of  the  good-will 
of  a firm  or  individual  doing  business,  there  would  be  no 
shares  of  stock  whose  aggregate  market  value  would  make  an 
element  in  the  calculation. 

Where  a defendant  appears  for  the  purpose  of  taking  ad- 
vantage of  an  irregular  summons,  by  a motion  to  dismiss,  it 
does  not  amount  to  a waiver  of  his  rights  so  as  to  cure  the 
defect;  nor  does  he  waive  his  rights  by  answering  and  mov- 
ing to  dismiss,  and  motion  overruled.  ( Deidesheimer  v. 

Brown,  8 Cal.  339.)  A notice  given  by  an  attorney  on  be- 
half of  a defendant,  to  plaintiff’s  attorney,  that  defendant 
will  move  before  a Court  Commissioner,  that  an  attachment 
issued  in  the  case  be  dissolved,  does  not  constitute  an  appear- 
ance in  the  action.  ( Olidden  v.  Packard,  28  id.  649.)  A per- 
son has  a right  to  appear  for  the  special  purpose  of  moving 
to  dismiss  a defective  summons.  If  the  Court  denies  the 
motion,  a general  appearance  afterwards  and  an  answer  does 
not  waive  the  right  or  cure  the  error.  ( Lyman  v.  Milton,  44 
id.  631 ; Lander  v.  Fleming,  47  id.  615.) 

John  L.  Love  & W.  C.  Burnett,  for  Respondents. 

McAlister  & Bergin,  for  The  Nevada  Bank  of  San  Fran- 
cisco, and  for  the  Pacific  Coast  Steamship  Company,  on  peti- 
tion for  rehearing. 

- Wilson  & Wilson,  for  The  Bank  of  California,  on  petition 
for  rehearing. 
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Thornton,  J. : 

This  is  an  appeal  from  a judgment  of  the  Superior  Court 
of  the  City  and  County  of  San  Francisco,  denying  the  appli- 
cation of  the  Spring  Valley  Water  Works  for  a writ  of  re- 
view, and  confirming  the  action  of  the  Board  of  Equalization 
of  the  city  and  county  above  named.  The  writ  was  sued  out 
to  review  the  action  of  the  Board  of  Equalization  in  raising 
the  assessment  of  the  franchise  of  the  Water  Works  above 
named  from  five  thousand  dollars  to  five  million  dollars,  and 
to  have  it  vacated  and  set  aside  as  being  in  excess  of  the 
jurisdiction  of  the  Board. 

It  is  contended,  on  behalf  of  the  appellant,  that  no  notice,  as 
required  by  law,  was  given  to.  the  Water  Works,  inasmuch  as 
it  was  not  given  in  accordance  with  a rule  prescribed  in  ad- 
vance by  the  Board.  This  Court  has  recently  decided  that 
these  rules  are  no  part  of  the  record  and  proceedings  to  be 
brought  up  on  certiorari.  ( Garret  son  v.  Supervisors,  9 Pac. 
C.  L.  J.  685.)  This  point  will  not,  therefore,  be  further  con- 
sidered. 

The  next  point  relates  to  the  service  of  notice.  The  tran- 
script shows  that  notices  to  appear  and  show  cause  before  the 
Board  of  Supervisors,  at  their  chambers  in  the  City  Hall,  on 
Friday,  June  24,  at  ten  o’clock  a.  m.,  why  the  assessment  of 
the  Spring  Valiev  Water  Works  should  not  be  raised  to  four- 
teen million  dollars,  addressed  to  the  President  and  Secretary 
of  the  Spring  Valley  Water  Works,  were  served  on  June 
twenty-third  and  twenty-fourth  on  these  officers,  by  leaving 
them  (the  notices)  “at  the  office  of  the  Spring  Valley  Water 
Works,  at  its  principal  place  of  business  in  the  City  and 
County  of  San  Francisco.”  It  also  appears  from  the  record 
that  a notice  addressed  “to  the  Spring  Valley  Water  Works 
Company,  Charles  Webb  Howard,  President,  and  William 
Norris,  Secretary,”  was  served  on  the  twenty-fourth  of  June, 
1881.  This  notice  bore  date  the  day  just  named,  was  entitled 
“In  the  matter  of  the  equalization  of  the  assessment  of  the 
Spring  Valley  Water  Works  Company,”  and  the  tenor  of  it 
was  to  inform  and  notify  the  Water  Works  Company  that 
the  petition  to  have  the  assessment  on  its  franchise  raised, 
then  on  file  with  the  Board  of  Equalization,  would  be  taken 
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np  and  acted  on  by  the  Board  at  its  chambers  at  the  New 
City  Hall,  on  Saturday,  June  25,  1881,  at  ten  o’clock  a.  m., 
and  it  was  thereby  cited  to  appear  and  then  and  there  show 
cause  why  the  petition  referred  to  should  not  be  granted. 
This  notice  issued  by  an  order  of  the  "Board  made  on  the 
twenty-fourth  of  June,  1881,  and  was  served  on  the  same  day 
by  leaving  it  at  the  office  of  the  company,  as  stated  with  re- 
gard to  the  notice  first  mentioned. 

On  the  twenty-fourth  of  June,  1881,  the  Board  took  up 
the  application  to  increase  the  valuation  of  the  franchise  of 
the  Spring  Valley  Water  Works.  Charles  N.  Fox,  Esq.,  at- 
torney, then  appeared  and  protested  on  behalf  of  the  Spring 
Valley  Water  Works  against  a consideration  of  the  applica- 
tion made  in  reference  to  said  Water  Works  at  that  time,  for 
want  of  jurisdiction  on  the  part  of  the  Board,  inasmuch  as 
the  Board  had  adopted'  no  rule  prescribing  the  form  and 
manner  of  notice,  and  therefore  any  further  action  by  the 
Board  would  be  in  violation  of  law;  and  that  sufficient  time 
was  not  allowed  the  Spring  Valley  Water  Works  as  contem- 
plated by  law  to  prepare  and  present  its  case.  He  (Fox) 
stated  that  a notice  had  been  served  upon  the  Secretary  of 
the  company  on  the  afternoon  of  the  preceding  day,  at  four 
o’clock,  just  at  the  time  of  the  closing  of  the  office,  to  appear 
before  the  Board  this  morning.  Afterwards,  on  the  same 
day,  Mr.  Fox  reiterated  his  objections  to  the  Board’s  proceed- 
ing, and  stated  that  the  President  of  the  company  was  out  of 
town  when  the  notice  was  served  on  the  Secretary,  and  the 
notice  to  the  president  to  appear  was  not  received  by  him 
until  this  morning  — meaning  the  morning  of  the  twenty- 
fourth. 

The  Board  determined  the  question  of  jurisdiction  adversely 
to  the  contention  of  Mr.  Fox.  He  (Fox)  then  requested  that 
the  hearing  of  the  case  be  postponed  until  the  next  day  (Sat- 
urday) or  the  Monday  following,  so  as  to  give  the  company 
an  opportunity  for  preparation  and  consultation.  A like  re- 
quest for  postponement  on  behalf  of  the  San  Francisco  Gas 
Light  Company  was  also  made  (the  cases  of  these  two  com- 
panies were  heard  together),  and  on  motion  further  action  in 
the  cases  of  the  Spring  Valley  Water  Works  and  the  San 
Francisco  Gas  light  Company  was  postponed  until  the  fore- 
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noon  of  the  next  day,  Saturday,  twenty-fifth  of  June,  at  ten 
o’clock.  On  the  next  day  (twenty-fifth  of  June)  at  the  re- 
quest of  R.  P.  Clement,  Esq.,  who  appeared  on  behalf  of  the 
San  Francisco  Gas  Light  Company  (the  case  of  the  company 
last  named  being  heard  with  that  of  the  Spring  Valley  Water 
Works),  and  requested  a further  postponement  of  the  cases 
of  both  companies  until  two  o’clock  on  that  day,  for  the  pur 
pose  of  allowing  the  respective  counsel  to  have  a consultation 
with  the  officers  of  the  companies  as  to  these  cases.  The  cases 
of  the  above  mentioned  companies  were  afterwards  on  same 
day  taken  up  for  hearing,  when  the  attorneys  were  called  on 
to  make  an  admission  as  to  the  value  of  the  stock  of  the 
companies  mentioned.  Thereupon  Mr.  Fox  stated  that  on  yes- 
terday he  agreed,  if  ever  the  case  reached  that  point,  that  he 
would  admit  that  the  market  value  of  the  stock  (referring 
to  the  Spring  Valley  Water  Works  stock)  on  the  seventh  day 
of  March,  1881,  was  par,  reserving  the  right  to  object  to 
its  relevancy,  but  that  on  reflection  he  declined  to  appear  for 
the  water  company  further  than  to  make  the  point  made  at 
the  preceding  meeting  to  the  jurisdiction  of  the  Board  for 
want  of  notice  to  the  company,  and  to  repeat  that  no  notice 
had  been  yet  given  the  company.  After  this  the  Board  pro- 
ceeded to  act  upon  the  case  of  the  Spring  Valley  Water  Works, 
and  raised  the  assessment  as  above  stated. 

It  thus  appears  that  after  the  Board  had  passed  on  the 
question  of  jurisdiction,  Mr.  Fox,  who  represented  the  Water 
Works,  asked  for  a postponement  of  the  case  of  the  Water 
Works,  which  was  granted,  and  that  subsequently  another 
postponement  was  granted.  After  this  he  declined  further  to 
appear,  announcing  his  determination  to  rest  on  the  question 
of  jurisdiction. 

It  also  appears  that  a notice  addressed  to  the  company  was 
served  on  it  on  the  twenty-fourth  of  June,  to  appear  on  the 
next  day  and  show  cause  why  the  assessment  of  its  franchise 
should  not  be  raised,  and  that  on  request,  two  postponements 
were  granted  the  company. 

It  is  urged  that  the  company  was  entitled  to  ten  days’ 
notice  that  the  Board  would  act,  by  virtue  of  the  provisions 
of  Section  3681  of  the  Political  Code.  But  that  section  has 
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no  application  to  such  a case  as  this,  as  a careful  perusal  of 
it  will  show. 

Mr.  Fox  appeared  for  the  company  on  the  notices  served, 
and  by  such  appearance  we  hold  that  all  objections  of  mere 
form  to  the  notice  are  waived.  As  to  the  reasonableness  of 
the  time  given  by  the  notice  to  the  corporation  to  show  cause, 
that  is  in  a great  measure  left  to  the  discretion  of  the  Board 
of  Supervisors.  We  can  not,  under  the  circumstances,  hold  it 
unreasonable.  The  Board  has  but  a limited  period  under  the 
law,  to  act  on  the  assessment  book,  and  the  range  of  inquiry 
is  within  narrow  limits.  In  determining  the  point  as  to  the 
time  allowed,  we  think  it  proper  to  take  into  consideration 
the  fact  that  postponments  were  granted  to  the  corporation 
whenever  asked,  up  to  the  time  that  Mr.  Fox  withdrew  from 
the  ease  and  declined  to  act  further  for  the  company.  This 
withdrawal  and  declination  took  place  under  circumstances 
which  indicate  that  every  reasonable  request  for  time  would 
have  been  granted  by  the  Board.  Even  after  the  withdrawal 
of  Mr.  Fox,  distinguished  gentlemen  (F.  G.  Newlands  and 
R.  P.  Clement,  Esquires),  learned  in  the  law,  were  by  the 
Board  heard  at  length  as  taxpayers  in  regard  to  the  matter. 
It  was  claimed  by  them  “ that  there  was  no  franchise  en- 
joyed bv  the  Water  and  Gas  Companies.”  It  is  a fair  inference 
from  this,  that  these  gentlemen  were  beard  in  support  of  the 
pretensions  of  these  companies.  We  refer  to  this  last  action 
by  the  Board  as  a clear  indication  that  every  reasonable  re- 
quest for  the  time  would  have  been  allowed. 

In  our  opinion  (as  intimated  in  Patten  v.  Green..  13  Cal. 
330),  such  tribunals  as  the  Boards  of  Supervisors  ought  not 
to  be  held  to  any  great  strictness  of  procedure  in  the  matters 
above  discussed  herein;  and  if,  under  a rule  or  an  order  of 
such  Boards,  a party  has  notice  of  the  intended  action  of  a 
Board  of  Supervisors  sitting  as  a Board  of  Equalization  in 
regard  to  the  assessment  of  his  property,  in  time  to  have  a 
full  and  fair  hearing  during  the  sessions  of  the  Board,  we 
shall  hold  such  notice  to  be  sufficient,  unless  it  appears  affirm- 
atively that  a full  and  fair  hearing  was  denied  him  by  the 
action  of  the  Board.  Of  course,  the  rule  as  to  time  here  laid 
down,  is  not  intended  to  apply  to  a case  where  the  law  re- 
quires a notice  of  a definite  number  of  days  to  be  given,  and 
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no  such  notice  has  been  given.  We  think  the  contentions  of 
the  appellant  as  to  notice  are  untenable. 

But  it  is  said  that  there  is  a lack  of  jurisdiction  of  the  sub- 
ject-matter, that  the  Spring  Valley  Water  Works  has  no  prop- 
erty liable  to  assessment  of  the  character  of  that  upon  which 
the  increased  valuation  was  placed  by  the  Board  of  Equalisation. 

It  appears  from  the  petition,  that  the  Spring  Valley  Water 
Works  was  a corporation  prior  to  the  seventh  day  of  March, 
1881,  organized  and  existing  under  the  laws  of  this  State, 
having  its  principal  place  of  business  and  doing  business  in 
the  city  and  county  of  San  Francisco.  All  corporations  or- 
ganized under  the  laws  of  this  State,  are,  by  the  general  law, 
vested  with  certain  powers  by  express  grant.  This  has  been 
so  since  the  passage  of  the  first  Act,  in  1850,  in  relation  to 
corporations.  (See  Sections  1 and  2 of  the  Act  of  1850,  in 
Hittell’s  Gen.  L.,  114,  115,  as  to  corporations  created  prior 
to  the  Codes;  a3  to  those  since,  see  Civil  Code,  §§  354,  355.) 
They  are  invested  with  further  powers  by  the  particular  Act 
under  which  they  are  incorporated,  or  by  the  title  of  the 
Code  under  which  they  are  formed. 

It  appears  from  the  statement  of  one  of  the  counsel  for 
petitioner,  that  the  Spring  Valley  Water  Works  is  a corpora- 
tion formed  and  doing  business  under  an  Act  passed  April  14, 
1853,  for  the  formation  of  corporations  for  business  and  com- 
mercial purposes,  and  an  Act  passed  April  22j  1853,  entitled 
“ An  Act  for  the  incorporation  of  water  companies.” 

Under  the  laws  of  the  State  tins  corporation  has  power  to 
have  succession  by  its  corporate  name  for  a period  of  time 
(which  must  not  exceed  fifty  years),  to  sue  or  be  sued  in  any 
Court,  to  make  and  use  a common  seal  and  alter  the  same  at 
pleasure,  to  hold,  purchase,  and  convey  such  real  and  personal 
estate  as  the  purposes  of  the  corporation  shall  require,  to  ap- 
point such  subordinate  officers  and  agents  as  the  business 
may  require,  to  make  by-laws,  not  inconsistent  with  any  ex- 
isting law,  for  the  management  of  its  property,  the  regula- 
tion of  its  affairs,  and  the  transfer  of  its  stock,  as  well  as  all 
power  necessary  to  the  exercise  of  the  expressly  granted 
powers.  (See  sections  of  Act  of  1850  above  cited,  and  § 4 
of  Act  of  1853  above  referred  to;  Hittell’a  Gen.  Laws,  pp. 
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147,  143.)  It  ha9  also  the  power  under  the  Act  of  1858  (see 
Stats.  1858,  p.  213),  to  purchase  or  to  appropriate  and  tako 
possession  of,  and  to  use  and  hold,  all  such  lands  and  waters 
as  may  be  required  for  the  purposes  of  the  company,  upon 
making  compensation  therefor.  This  last  power  enables  the 
corporation ' to  purchase  the  land  and  waters  required  for  its 
business  against  the  will  of  the  owner,  by  availing  itself  of 
the  provisions  of  the  laws  for  the  condemnation  of  land;  in 
other  words,  to  acquire  such  lands  by  the  exercise  of  the 
power  of  eminent  domain.  It  has  the  right  also  under  the 
Act  of  1858,  subject  to  the  reasonable  direction  of  the  Board 
of  Supervisors,  to  use  so  much  of  the  streets,  ways,  and  alleys, 
of  the  City  of  San  Francisco,  as  may  be  necessary  for  laying 
pipes  for  conducting  water  into  the  city,  or  any  part  of  it, 
and  also  the  right  to  furnish  water  to  the  inhabitants  of  the 
City  and  County  of  San  Francisco,  and,  as  this  Court  has  re- 
cently determined,  to  the  city  also.  The  water  so  furnished 
is  to  be  paid  for  at  rates  to  be  fixed  eacb  year  in  a mode 
established  by  law.  A further  power  or  right  inhering  in 
this  company  by  the  laws  of  the  State,  was  the  power  or 
right  to  divide  its  capital  stock  into  a numbe<  of  shares, 
which  are  personal  estate,  each  share  representing  a minute 
fractional  part  of  such  stock,  and  each  sham  capable  5,1  own- 
ership, of  being  sold  and  bought  and  transferred  by  a simple 
process  of  passing  by  will,  or  to  one’s  heirs  after  his  death 
through  the  medium  of  an  administration,  and  each  share 
securing  to  the  owner  a right  to  participate  in  the  profits  and 
property  of  the  company. 

The  Spring  Valley  Water  Works,  on  and  prior  to  the  seventh 
day  of  March,  1881,  existed  and  had  the  right  given  by  law 
to  exist,  with  the  powers  and  rights  above  set  forth.  It 
should  be  added  here  that  the  before  mentioned  powers  or 
privileges  were  supplemented  by  a further  grant,  which  inured 
to  the  advantage  of  the  petitioner,  which  will  be  found  in 
the  third  section  of  the  Act  of  1858,  by  which  all  the  priv- 
ileges, immunities,  and  franchises  that  might  be  thereafter 
granted  to  any  individual  or  corporation  relating  to  the  in- 
troduction of  fresh  water  in  the  City  and  County  of  San 
Francisco,  or  into  any  city  or  town  in  this  State,  for  the  use 
of  the  inhabitants  thereof,  were  also  granted  to  all  companies 
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incorporated  before  or  after  the  passage  of  that  Act.  This 
last  grant  is  a very  important  and  valuable  privilege,  and,  in 
fact,  has  been  very  valuable  to  the  Spring  Valley  Water 
Works. 

Blackstone  says,  in  relation  to  franchises:  “ Franchise  and 
liberty  are  used  as  synonymous  terms;  and  their  definition  is 
a royal  privilege,  or  branch  of  the  king’s  prerogative,  subsist- 
ing in  the  hands  of  a subject  Being  therefore  derived  from 
the  crown,  they  must  arise  from  the  king’s  grant;  or  in  some 
cases  may  be  held  by  prescription,  which  as  has  been  fre- 
quently said,  presupposes  a grant  The  kinds  of  them  are 
various,  and  almost  infinite ;”  and  adds,  “ that  they  may  be 
vested  in  either  natural  persons  or  bodies  politic;  in  one  man 
or  in  many.”  And  again  on  this  subject  he  says:  “ To  be  a 
county  palatine  is  a franchise,  vested  in  a number  of  persons. 
It  is  likewise  a franchise  for  a number  of  persons  to  be  incor- 
porated and  subsist  as  a body  politic,  with  a power  to  main- 
tain perpetual  succession,  and  do  other  corporate  acts;  each 
individual  member  of  such  corporation  is  also  said  to  have  a 
franchise  or  freedom.”  (2  Bl.  Com.  37.) 

Kent  defines  franchises  as  “privileges  conferred  by  grant 
from  government,  and  vested  in  individuals.”  (3  Kent’s  Com. 
458.)  He  also  says:  “Corporations  or  bodies  politic  are  the 
most  usual  franchises  known  in  our  law.”  (Id.  459.) 

In  Pierce  v.  Emery,  32  N.  H.  507,  Perley,  C.  J.,  speaking 
for  the  Court  remarks:  “ A corporation  is  itself  a franchise  be- 
longing to  the  members  of  the  corporation;  and  a corporation 
being  itself  a franchise,  may  hold  other  franchises  as  rights 
and  franchises  of  the  corporation.”  And  further:  “ A corpora- 
tion, being  itself  a franchise,  consists  and  is  made  up  of  its 
rights  and  franchises.” 

In  City  of  Bridgeport  v.  N.  Y.  & N.  II.  R.  R.  Co.,  36  Conn. 
266,  Butler,  J.,  speaking  for  the  Court,  uses  this  language  in 
regard  to  a railroad  corporation:  “ The  term  ‘ franchise ’ has 
several  significations,  and  there  is  some  confusion  in  its  use. 
The  better  opinion  deduced  from  the  authorities,  seems  to  be 
that  it  consists  of  the  entire  privileges  embraced  in  and  consti- 
tuting the  grant”  (See  Title  “ Franchise  ” in  Abbott’s  Law 
Diet,  and  cases  there  cited.) 

It  is  true  that  the  privileges  so  granted  by  the  Government 
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do  not  pertain  to  the  citizens  of  the  State  by  common  right. 
But  what  is  the  " common  right  ” here  referred  to  ? Is  it  not 
a right  which  pertains  to  citizens  by  the  common  law,  the 
investiture  of  which  is  not  to  be  looked  for  in  any  special  law, 
whether  established  by  a Constitution  or  an  Act  of  the  Legisr 
lature  f Coke  says : “De  common  droit  — of  common  right  — 
this  is  by  the  common  law-,  because  the  common  law  is  the 
best  and  most  common  birthright  that  the  subject  hath  for 
the  safeguard  and  defense  not  only  of  his  goods,  lands,  and 
revenues,  but  of  his  wife  and  children.  * * * This  com- 
mon law  of  England  is  sometimes  called  right,  sometimes  com- 
mon right,  and  sometimes  communis  justitia (Coke’s  Inst. 
142a.)  The  definition  of  franchises  as  special  privileges  con- 
ferred by  Government  upon  individuals,  and  which  do  not  be- 
long to  the  citizens  of  the  country  generally  of  common  right, 
had  its  origin  in  Bank  of  Augusta  v.  Earle,  13  Pet  575.  A 
very  learned  and  accurate  writer,  Mr.  Emory  Washburn,  in 
his  work  on  Real  Property  (2  vol.  267),  adopts  this  definition 
and  cites  as  authority  the  case  above  referred  to  from  13 
Peters.  The  same  definition  is  quoted  by  Angell  & Ames  in 
their  work  on  Corporations,  from  the  case  referred  to.  (See 
Ang.  & Ames  on  Corp.,  § 4.) 

In  the  case  in  13  Peters  it  was  contended  that  under  the 
laws  and  Constitution  of  Alabama  the  right  of  banking  was 
a franchise.  The  Court  refused  to  so  hold,  on  the  ground 
that  the  right  of  banking,  at  common  law,  belonged  to  every 
citizen.  (See  also  Curtis  v.  Leavitt,  15  N.  Y.  170,  opinion  of 
Shankland,  J.)  The  discussion  on  the  point  in  the  opinion 
shows  clearly  that  “ common  right  ” is  used  with  the  significa- 
tion of  common  law. 

We  are  of  opinion  that  the  common  right  refers  to  the 
right  of  citizens  generally  at  common  law.  Such  rights  of 
citizens,  though  frequently  spoken  of  as  franchisee,  are  not 
the  franchises  here  meant;  and  it  may  be  conceded  that 
where  such  rights  are  granted  to  corporations,  they  are  not 
franchises.  But  independent  of  the  right  to  exist  as  a cor- 
poration, and  to  exercise  powers  in  its  corporate  capacity, 
there  are  privileges  granted  to  the  Water  Works,  which  do 
not,  by  common  law,  belong  to  citizens  generally;  such  as 
the  right  to  lay  down  pipes  in  the  streets,  ways,  and  alleys 
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of  a city,  and  to  collect  rates  for  water  furnished,  which  was 
held  to  be  a franchise  in  San  Francisco  v.  Spring  Ycdley 
Water  Works,  48  Cal.  493,  and  in  San  Jose  Oas  Co.  v.  Jan 
uary,  57  id.  616.  Conceding  for  the  argument  that  the  Con 
stitution,  by  Section  19  of  Article  xi.,  grants  this  right  to 
every  person,  it  does  not  follow  that  it  is  not  a franchise. 
They  are  vested  by  a grant  of  the  sovereign  power,  and  not 
by  the  common  law;  and  the  generality  of  the  grant  does  not 
deprive  them  of  the  character  of  franchises. 

The  right  to  collect  rates  for  use  of  water  supplied  to  the 
City  and  County  of  San  Francisco,  or  the  inhabitants  thereof, 
which  the  appellant  has  possessed  at  least  ever  since  the  Act 
of  1858  went  into  effect,  is  expressly  declared  to  be  a fran- 
chise by  the  Constitution  of  the  State  in  the  second  section 
of  Article  xiv.  thereof.  As  has  been  said  above,  the  very  ex- 
istence of  a corporation  as  such  is  a franchise,  and  it  exercises 
its  franchise  in  every  act  which  it  performs  as  a corporation. 
In  The  Bank  of  Augusta  v.  Earle,  above  cited,  the  Supreme 
Court  of  the  United  States,  speaking  through  Taney,  C.  J., 
in  relation  to  the  making  of  contracts  by  corporations,  which, 
by  common  right,  individuals  could  make  said:  “In  making 
such  contracts,  a corporation,  no  doubt,  exercises  its  corporate 
franchise.  But  it  must  do  this  whenever  it  acts  as  a corpora- 
tion, for  its  existence  is  a franchise.” 

A corporation,  whose  existence  is  a franchise,  may  possess 
powers  and  privileges,  which,  in  themselves,  are  not  fran- 
chises (such  as  the  right  to  bank,  discussed  in  Bank  of  Au- 
gusta v.  Earle,  above  cited,  or  the  right  to  buy  and  sell  prop- 
erty, real  and  personal),  but  it  usually  owns,  along  with  such 
privileges,  some  that  are  franchises;  but  whether  the  powers 
be  entirely  of  the  kind  which  are  franchises  or  not,  its  exis- 
tence and  right  to  employ  its  corporate  powers  is  a franchise. 
This  we  think  abundantly  established  by  the  cases  above 
cited. 

We  have  no  doubt  that  it  was  the  intention  of  those  who 
framed  and  ratified  the  Constitution  to  place  such  franchises 
in  the  category  of  property  to  be  taxed.  The  word  " fran- 
chises“ as  used  in  the  first.  Section  of  Article  xiii.,  is  used 
generally  without  any  qualifying  words,  and  is  intended  to 
embrace  all  franchisee  of  the  character  above  referred  to. 
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whether  vested  in  individuals  or  bodies  politic.  A franchise 
conferred  on  an  individaul  to  lay  down  pipes  in  the  streets 
of  a city  and  to  collect  rates  for  water  furnished  a city  or  its 
inhabitants  is  to  he  taxed  in  the  same  way  as  when  vested  in 
corporations.  The  law  in  this  respect  is  the  same  in  regard 
to  all  persons,  whether  natural  or  artificial. 

It  is  contended  that  the  clause  “ and  all  other  matters  and 
things  real,  personal,  and  mixed,  capable  of  private  owner- 
ship,” in  Section  1 of  Article  xiii.  qualifies  the  word  “fran- 
chises,” which  precedes  it.  We  do  not  think  so.  The  struc- 
ture of  the  sentence  forbids  any  such  construction.  What  is 
said  before  the  'employment  of  these  words  is  complete  of  it- 
self, and  needs  nothing  to  show  what  was  signified.  The 
words  used  show  clearly  that  they  were  intended  to  add 
something  to  what  preceded  them,  to  refer  to  kinds  of  prop- 
erty not  previously  mentioned,  not  to  qualify  anything. 
They  were  doubtless  inserted  out  of  abundant  caution  to 
show  that  all  kinds  of  property,  whether  specifically  enumer- 
ated or  not,  were  intended  to  be  included  in  the  property  to 
be  taxed,  though  not  embraced  in  the  specific  classes  previ- 
ously mentioned.  They  constituted  a declaration  that  in 
enumerating  the  property  to  be  taxed  it  was  not  intended  to 
confine  the  enumeration  to  “moneys,  credits,  bonds,  stocks, 
dues,  franchises,”  but  to  include  all  other  kinds  of  property, 
and  that  by  no  construction  of  the  word  property,  as  used  in 
the  section,  were  any  kinds  of  property  to  be  left  out. 

But  it  is  immaterial  whether  these  words  qualified  “fran- 
chises ” or  not,  for  the  reason  that  the  franchises  so  referred 
to  are  capable  of  private  ownership.  To  hold  that  a private 
corporation  does  not  own  its  franchise  right,  power,  and  priv- 
ileges would  be  both  novel  and  untenable.  Admitting  that 
under  the  law  of  the  State  there  may  be  legislation  which 
might  impair  their  value,  it  does  not  follow  that  it  is  not 
owned  as  property,  with  all  the  rights  which  attach  thereto. 
All  these  rights  exist  until  the  legislative  authority  has  acted 
so  as  to  impair  them  or  take  them  away;  and  until  such 
legislation  is  enacted  the  rights  of  property  remain  unimpaired. 
There  has  been  no  legislation  yet  of  the  character  as  regards 
the  appellant  that  has  been  called  to  our  attention,  or  that  we 
have  been  able  to  discover. 


Digitized  by  Google 


110 


Speino  Valley  W.  W.  v.  Schottleb.  [Nov.  1882. 


Tliis  franchise  of  a corporation  is  sometimes  classed  as  real 
estate  — of  that  kind  styled  incorporeal  hereditaments.  ( En- 

field Toll  Bridge  Co.  v.  Hartford  and  New  Haven  R.  R.  Co.,  17 
Conn.  40 ; S.  C.,  Id.  402 ; Price  v.  Price’s  Heirs,  6 Dana,  107 ; 

1 Blackstone’s  Com.  20-22,  37,  38.)  In  the  ease  cited  from 
17  Conn.  40,  this  was  said  of  a bridge  corporation.  The 
shares  of  stock  of  the  Water  Works  are  by  statute  made  per- 
sonal estate.  (See  Act  of  1853.)  But  whether  real  or  per-  , 
sonal  estate,  they  are  property.  Such  franchises,  as  long  as 
they  exist,  are  protected  as  property  by  the  guarantee  univer- 
sal in  the  States  of  the  Union,  which  forbids  their  being  taken 
except  for  public  purposes  and  on  compensation  being  made. 

(1  Cooley’s  Con.  Lim.,  4th  ed.,  655,  and  cases  cited  in  note  4.) 
During  their  existence  they  are  as  fully  protected  by  law  as 
any  other  species  of  property.  On  this  subject  see  Wilming- 
ton R.  Co.  v.  Reid,  13  Wall.  268;  3 Kent’s  Com.  458;  Hamil- 
ton Co.  v.  Massachusetts,  6 Wall.  633;  People  v.  Self  ridge,  52 
Cal.  331 ; T.  & T.  R.  Co.  v.  Campbell,  44  id.  89 ; O.  R.  R.  Co. 
v.  O.  B.  & F.  V.  R.  R.  Co.,  45  id.  365.  (See  cases  just  above 
cited  from  17  Conn.,  and  Norwich  Oas  Light  Co.  v.  Norwich 
City  Gas  Co.,  25  Conn.  36.) 

The  franchise  of  a corporation  is  and  can  bo  well  defined  to 
be  the  right  of  the  corporation  to  exist  and  exercise  the  pow- 
ers and  privileges  vested  in  it  by  its  charter.  (Burr,  on  Tax., 

§ 83.)  The  franchise  is  the  faculty  of  the  corporation.  As 
said  by  Redfield  in  his  work  on  Railways : “ The  faculty  of  a 
corporation  is  its  organic  life ; its  corporate  existence  by  which 
it  is  enabled  to  carry  on  business;  that  which  it  derives  from 
its  charter  of  incorporation,  its  corporate  franchise.”  (2  Redf. 
on  Railways,  3d  ed.,  452.)  In  this  State,  the  charter  is  the 
statute  or  statutes  granting  and  defining  the  powers  of  the 
corporation,  under  which  it  is  constituted  and  exists,  together 
with  the  instruments  required  to  be  executed  by  the  provis- 
ions of  such  statute  or  statutes.  These  are  sometimes  called 
the  constating  instruments.  (Field  on  Corp.,  § 34,  n.  3.)  Such 
franchises  are  legal  estates,  not  mere  naked  powers,  and  are 
powers  coupled  with  an  interest,  which  vest  in  the  corpora- 
tion by  virtue  of  its  charter  or  constating  instruments.  ( So- 
ciety for  Savings  v.  Coite,  6 Wall.  606 ; Provident  Institution  v. 
Massachusetts,  id.  622 ; Hamilton  Co.  v.  Massachusetts,  id. 
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638;  Porter  v.  R.  R.  I.  and  St.  L.  R.  R.  Co.,  76  HI.  561.)  That 
the  State  has  full  power  to  tax  them,  see  same  cases,  and  State 
R.  R.  Tax  Cases,  92  U.  S.  603.  In  the  case  from  76  Illinois, 
atnne  cited,  it  is  said:  “It  is  clear  upon  authority  that  the 
franchise  of  a corporation  is  property,  and  as  such  it  may  be 
a proper  object  of  taxation.”  (P.  573.)  In  Veaxie  Bank  v. 
Fernio,  8 Wall.  547,  Chase,  C.  J.,  used  this  language:  “Fran- 
chises are  property,  often  very  valuable  and  productive  prop- 
erty, and  seem  to  be  as  properly  objects  of  taxation  as  any 
other  property.”  Daniel  J.,  delivering  the  opinion  of  the 
Court  in  West  River  Bridge  Co.  v.  Dix  et  al.,  6 How.  529,  said: 
“We  are  aware  of  nothing  peculiar  to  a franchise  which  can 
class  it  higher,  or  render  it  more  sacred  than  other  property. 
A franchise  is  property,  and  nothing  more.”  (See  also  Wil- 
mington R.  R.  Co.  v.  Reid,  13  Wall.  264,  and  Monroe  Savings 
Bank  v.  The  City  of  Rochester,  37  N.  Y.  367.)  In  this  last 
case  Fullerum,  J.,  delivering  the  opinion  of  the  court,  said,  in 
regard  to  a statute  declaring  the  privileges  and  franchises 
granted  by  the  Legislature  to  savings  banks  or  institutions 
for  savings,  personal  property,  and  liable  to  taxation  as  such: 
“ In  declaring  the  privileges  and  franchises  of  a bank  to  bt 
personal  property,  the  Legislature  has  adopted  no  novel  prin- 
ciple of  taxation.  The  powers  and  privileges  which  consti- 
tute the  franchise  of  a corporation  are  in  a just  sense  prop- 
erty, and  quite  distinct  and  separate  from  ths  property,  which, 
by  the  use  of  such  franchise,  the  corporation  may  acquire. 
They  are  so  regarded  by  the  law,  and  so  regarded  by  common 
acceptation.” 

That  such  franchises  can  be  taxed  according  to  the  valuation 
arrived  at  through  an  assessment  is  recognized  in  The  Case  of 
the  Freight  Tax,  15  Wall.  282,  and  in  the  case  of  The  State 
Tax  on  Railway  Gross  Receipts,  Id.  296.  In  the  case  of  the 
State  Railroad  Tax  Cases,  above  cited  from  92  U.  S.  Reports, 
a tax  on  the  assessed  value  of  franchise  and  capital  stock  by 
the  State  of  Illinois  was  sustained,  approving  the  decision  to 
that  effect  in  Porter  v.  R.  R.  T.  £■  St.  L.  R.  R.  Co.,  above  cited 
from  76  Illinois.  (See  also  Gordon  v.  Appeal  Tax  Court,  3 
How.  (U.  S.)  133,  and  Judge  Redfield’s  comment  on  this  case 
in  2 Redf.  on  Railways,  453.)  As  to  the  extent  of  the  power 
of  the  State  to  tax,  see  Providence  Bank  v.  Billings,  4 Pet 
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562,  and  Hamilton  Oo.  v.  Massachusetts,  6 Wall.  639.  In  the 
case  in  4 Peters,  Marshall,  C.  J.,  said : “All  powers  * * * 
over  which  the  sovereign  power  of  a state  extends  are  subjects 
of  taxation.  The  sovereignty  of  a State  extends  to  every 
thing  which  exists  by  its  authority,  or  is  introduced  by  its 
permission.’’  (4  Pet  563.)  The  same  doctrine  was  declared 
in  Osborne  v.  Bank  of  the  U.  8.,  9 Wheat.  738.  From  the  fore- 
going cases,  it  would  seem  that  there  can  be  no  doubt  of  the 
power  of  a State  to  tax  the  franchise  at  its  assessed  value. 
There  may  be  more  difficulty  in  arriving  at  its  value  than  that 
of  a parcel  of  land  or  personal  chattels,  but  still  its  value  may 
be  estimated.  When  it  is  condemned  for  public  use,  the  com- 
pensation to  be  paid  can  be  fixed.  Ag  is  justly  said  in  Porter 
v.  R.  R.  I.  & St.  L.  R.  R.  Co.,  76  111.  578:  “ We  have  never 
known  it  to  be  asserted  that  the  value  of  a franchise  is  so  in 
definite  and  uncertain  that  it  can  not  be  made  the  measure  of 
a recovery  when  it  is  wrongfully  invaded ; or  that  when  it 
is  taken  and  condemned  for  public  use,  it  can  not  be  ascer- 
tained what  compensation  shall  be  made  to  its  owner.  It  i» 
recognized  in  those  respects  as  being  capable  of  a definite 
valuation.  * * * If  its  value  may  be  ascertained  for  those 
purposes,  it  may  as  readily  be  ascertained  for  the  pur- 
poses of  taxation.”  As  to  value  of  franchises,  and  that 
they  possess  a value  beyond  that  belonging  to  the  tangible 
property  of  the  corporation,  see  cases  just  above  cited.  ( Com- 
monwealth v.  Hamilton  Mfg.  Co.,  12  Allen,  298,  and  Common- 
wealth v.  Cary  Improvement  Co.,  98  Mass.  23.) 

In  this  State,  the  Constitution  having  declared  that  fran- 
chises are  property,  and  that  all  property  in  the  State  not 
exempt  from  taxation  shall  bo  assessed  in  proportion  to  its 
value,  to  be  ascertained  as  provided  by  law  (Const.,  Art.  xiii., 
§ 1),  it  would  seem  to  follow  that  the  tax  must  be  according 
to  the  valuation  made  by  the  officer  appointed  for  that  pur- 
pose. If  the  State  can  impose  a tax  on  the  franchise  of  a 
corporation  in  the  nature  of  an  excise  or  duty,  it  does  not 
exclude  the  taxation  by  a valuation  made  by  an  Assessor. 

That  such  a franchise  as  that  held  by  the  appellant  was 
taxable  in  this  State,  we  think  has  been  held  by  this  Court 
in  two  cases:  Burke  v.  Badlam,  57  Cal.  594 and  San  Jost 
Oas  Company  v.  January,  id.  614.  In  Burke  v.  Badlam,  an 
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application  was  made  to  this  Court  for  a writ  of  mandate  to 
compel  the  Assessor  of  the  City  and  County  of  San  Francisco 
to  assess  to  certain  holders  of  certificates  of  stock  in  various 
corporations  the  respective  shares  held  by  them  in  such  cor 
porations,  respectively,  etc.  The  corporations  mentioned  in 
the  petition  for  the  writ  were  the  Nevada  Bank  of  San  Fran- 
cisco, the  San  Francisco  Gas  Light  Company,  the  Golden 
City  Chemical  Works,  the  Selby  Smelting  and  Lead  Com- 
pany, and  the  Virginia  and  Gold  Hill  Water  Company.  This 
proceeding  was  with  reference  to  the  assessment  of  1881-82. 

In  deciding  the  case,  the  Court  properly  assumed,  as  it  had 
a right  to  do,  nothing  appearing  to  the  contrary,  that  the 
Assessor  would  assess  in  due  time,  to  the  various  corpora- 
tions, all  of  their  property  of  every  character,  as  required  by 
the  law. 

It  was  claimed  by  the  petitioner,  according  to  the  report  of 
the  case,  that  the  Assessor  must  assess  to  the  respective  cor- 
porations all  of  their  property  of  every  kind,  including  their 
franchise,  and  to  the  individual  stockholders  thereof,  the  re- 
spective shares  of  the  capital  stock  held  by  them.  “ If  this 
would,  in  effect,”  said  the  Court,  per  Ross,  J.,  “ be  assessing 
the  same  property  twice  for  the  same  tax,  it  can  not  be  done.” 
(57  Cal.  600.)  The  Court  then  proceeds  to  declare  that  under 
the  Constitution  double  taxation  was  neither  required  nor 
permitted,  but  was  forbidden,  and  then  passes  to  the  consid- 
eration of  the  question  whether  an  assessment  as  contended 
for  (stated  above)  would  be,  in  effect,  assessing  the  same  prop- 
erty twice  for  the  same  tax. 

In  discussing  this  question,  the  Court,  after  referring  fully 
to  the  first  section  of  Article  xiii.  of  the  Constitution,  said: 
“ Now,  what  is  the  stock  of  a corporation  but  its  property, 
consisting  of  its  franchise  and  such  other  property  as  the 
corporation  may  own  ? Of  what  else  does  its  stock  consist  ? 
If  this  is  taken  away,  what  remains?  Obviously,  nothing. 
When,  therefore,  all  of  the  property  of  the  corporation  is  as- 
sessed — its  franchise,  and  all  its  other  property  of  every  char- 
acter — then  all  of  the  stock  of  the  corporation  is  assessed, 
and  the  mandate  of  the  Constitution  is  complied  with.”  Fur- 
ther on  in  the  opinion,  this  is  said:  “ To  assess  all  of  the  cot- 
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porate  property  of  the  corporation,  and  also  to  assess  to  each 
of  the  stockholders  the  number  of  shares  held  by  him,  would, 
it  is  manifest,  be  assessing  the  same  property  twice,  once  in 
the  aggregate  to  the  corporation,  the  trustee-  of  all  the  stock- 
holders, and  again  separately  to  the  individual  stockholders, 
in  proportion  to  the  number  of  shares  held  by  each.  As  well 
might  it  be  contended  that  the  property  of  a partnership 
should  be  assessed  to  the  firm,  and,  in  addition,  that  the  in- 
terest of  each  partner  in  the  firm  property  should  be  assessed 
to  him  individually.  If  I have  an  interest  in  partnership 
property,  my  interest  therein  is  property.  It  is  the  right  I 
have  to  share  in  the  profits  and  property  of  the  firm,  in  pro- 
portion to  the  interest  I own.  But  my  property  rights  are 
confined  to  the  property  held  by  the  firm,  just  as  the  prop- 
erty rights  of  the  stockholder  in  the  corporation  are  confined 
to  the  property  held  by  the  corporation.  In  the  case  of  the 
partnership,  take  away  all  the  property  of  the  firm,  and  I 
have  no  longer  any  property  as  a partner.  In  the  case  of  the 
corporation,  take  away  all  its  property,  which,  it  must  be  re- 
membered, includes  its  franchise,  and  the  stockholder  has  no 
longer  any  property.  (57  Cal.  601-2.) 

The  conclusion  is  reached,  that  when  the  law  is  complied 
with  by  assessing  all  the  property  of  the  corporation,  which 
property  includes  the  franchise  of  the  corporation,  to  assess 
the  shares  would  be  double  taxation ; because  it  would  be,  in 
effect,  to  assess  the  same  property  twice  for  the  same  tax, 
which  the  Constitution  forbids.  It  is  held  in  the  judgment 
pronounced,  that  the  franchise  of  a corporation  of  the  char- 
acter of  those  named  in  the  petition,  is  the  property  of  the 
corporation,  and  that,  as  property,  it  is  taxable. 

In  San  Jose  Gas  Company  v.  January,  57  Cal.  614,  this 
Court  held,  that  the  tax  of  a franchise  was  legal.  The  fran- 
chise in  that  case  pertained  to  a corporation  for  manufactur- 
ing and  selling  gas  to  the  city  and  inhabitants  of  San  Jose 
The  particular  franchise  to  which  the  attention  of  the  Court 
seems  to  have  been  directed  in  that  case,  was,  that  of  using 
the  streets,  and  laying  pipes  therein,  for  supplying  a city 
with  gas.  The  Court  said  this  was  a franchise,  and  by  Sec- 
tion 1 of  Article  xiii.  of  the  Constitution,  franchisee  are  de- 
clared to  be  property  for  purposes  of  taxation.  It  was  ar- 
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gued  for  appellant  that  such  a franchise,  as  the  one  mentioned, 
had  no  value.  It  was  said  by  the  Court,  per  Myeick,  J.,  in 
reply  to  this  contention:  The  method  of  assessment,  and  by 

whom,  was  to  be  and  was  prodded  by  law.  Therefore,  it 
does  not  rest  with  the  plaintiff,  nor  with  the  Courts,  to  de- 
termine that  its  franchise  had  no  value.  In  a pecuniary 
sense,  the  value  of  franchises  may  be  as  various  a3  the  ob- 
jeets  for  which  they  exist,  and  the  methods  by  which  they 
are  employed,  and  may  change  with  every  moment  of  time; 
but  that  franchises  are  property,  and  are  to  be  taxed  in  some 
method  in  proportion  to  value,  is  a part  of  the  paramount 
law  of  this  State.” 

At  the  time  that  the  action  to  which  this  case  relates  was 
taken  by  the  Board  of  Equalization,  and  at  the  time  at  which 
the  matters  in  controversy  in  Burke  v.  Badlam  originated,  the 
Legislature  had  acted  in  regard  to  the  assessments  of  property, 
and  enacted  as  follows : 

“ Shares  of  stock  in  corporations  possess  no  intrinsic  value 
over  and  above  the  actual  value  of  the  property  of  the  corpo- 
ration which  they  stand  for  and  represent,  and  the  assessment 
and  taxation  of  such  shares  and  also  of  the  corporate  property 
would  be  double  taxation.  Therefore  all  property  belonging 
to  corporations  shall  be  assessed  and  taxed,  but  no  assessment 
shall  be  made  of  shares  of  stock;  nor  shall  any  holder  thereof 
be  taxed  therefor.”  (Pol.  Code,  § 3608.)  (It  may  be  re- 
marked here  that  the  constitutional  validity  of  this  section 
was  affirmed  in  Burke  v.  Badlam.  See  57  Cal.  602.) 

“All  property  in  this  State  not  exempt”  (stating  the  ex- 
emptions allowed  by  the  Constitution,  etc.)  “ is  subject  to  tax- 
ation as  in  this  Code  provided.”  * * * (Pol.  Code, 

§ 3607.)  In  Section  3617  Political  Code,  which  is  a definition 
of  term®  employed  in  relation  to  revenue  and  taxation,  it  is 
provided  that  “ the  term  ‘ property  ’ includes  moneys,  credits, 
bonds,  stocks,  dues,  franchises,  and  all  other  matters  and 
things,  real,  personal,  and  mixed,  capable  of  private  owner- 
ship.” It  is  further  provided  in  the  same  section,  that  “ the 
terms  * value  ’ and  1 full  cash  value  ’ mean  the  amount  at  which 
the  property  would  be  taken  in  payment  of  a just  debt  due 
from  a solvent  debtor;”  and  that  “the  term  ‘personal  prop- 
erty ’ includes  everything  which  is  the  subject  of  ownership 
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not  included  within  the  meaning  of  the  term  real  estate.”  In 
the  Political  Code  the  word  person  includes  a corporation,  as 
well  as  a natural  person.  (§  17.)  Each  person  (which  in- 
cludes corporations)  must  furnish  a statement  of  property, 
real  and  personal.  Each  person  must  insert  in  the  statement 
of  his  property  “ all  property  belonging  to,  or  claimed  by,  or 
in  the  possession,  or  under  the  control  or  management  of  any 
corporation  of  which  such  person  is  President,  Secretary, 
Cashier,  or  Managing  Agent.”  (Pol.  Code,  § 3639,  Subs.  1, 
2,  3.)  As  property  includes  franchise,  the  latter  must  be  in- 
serted in  the  statement. 

The  Assessor  must  prepare  an  assessment  book,  with  appro- 
priate headings,  etc.,  in  which  must  be  listed  all  property 
within  the  county.  In  this  assessment  book  must  be  specified 
in  a separate  column,  under  its  appropriate  head,  all  personal 
property,  showing  the  number,  kind,  amount,  and  quality,  and 
also  the  cash  value  of  all  personal  property,  exclusive  of  money. 
(Pol.  Code,  § 3650,  Subs.  4 and  10.) 

In  subdivision  15  of  the  same  section  it  is  provided  that 
“ each  franchise  must  be  entered  on  the  assessment  roll,  with- 
out combining  the  same  with  other  property,  or  the  valuation 
thereof.” 

The  Assessor  must  complete  the  assessment  book  on  or 
before  the  first  Monday  in  July  in  each  year  (Pol.  Code, 
§ 3652),  and  as  soon  as  completed  he  must  deliver  this  book, 
with  the  map  book  (see  § 3653)  and  statements,  to  the  Clerk 
of  the  Board  of  Supervisors,  who  must  immediately  give 
notice  thereof  and  of  the  time  the  Board  will  meet  to  equalize 
assessments,  * * * and  in  the  mean  time  the  book  must 

remain  in  his  office  for  the  inspection  of  all  persons  interested. 
(§  3654.)  The  section  in  relation  to  the  power  of  the  Board 
to  equalize,  so  far  as  material  herein,  has  been  already  quoted. 
(§  3673.) 

The  power  to  act  on  each  and  every  assessment  is  conferred 
on  the  Board,  and  to  increase  or  lower  it  so  as  to  make  it 
conform  to  the  true  value  in  money  of  the  property  mentioned 
therein. 

The  above  citations  from  the  Political  Code  show  that  the 
Board  has  full  power  to  act  on  the  assessment  of  the  franchise 
and  increase  or  lower  it  as  provided  in  Section  3673. 


Digitized  by  Google 


Nov.  1882.]  Spring  Valley  W.  W.  v.  Sciiottler. 


117 


It  appears  from  the  record  in  this  case  that  the  Board  of 
Supervisors,  in  the  exercise  of  its  power  of  equalization, 
assessed  the  franchise  of  the  Water  Works  by  taking  the 
aggregate  of  the  market  value  of  the  shares  of  stock  in  the 
company  on  the  seventh  of  March,  1881,  and  deducting  there- 
from the  value  of  the  real  and  personal  property  of  the  com- 
pany, and  held  the  difference  to  be  the  value  of  the  franchise. 
The  market  value  of  the  shares  was  shown  to  the  Board  by 
the  testimony  of  witnesses.  Such  a mode  of  arriving  at  the 
value  of  the  franchise  appears  to  have  been  adopted  by  the 
Assessor  in  San  Jose  Gas  Co.  v.  January,  57  Cal.  614,  and 
this  mode  was  held  to  be  within  the  powers  vested  in  the 
Assessor.  It  was  also  impliedly  approved  as  a correct  mode 
in  Burke  v.  Badlam,  above  cited.  (See  Commonwealth  v. 
Hamilton  Mfg.  Co.,  12  Allen,  306.) 

If  such  power  is  vested  in  the  Assessor,  it  was  also  vested 
in  the  Board  of  Supervisors  in  exercising  their  powers  under 
the  Constitution  and  statute  of  this  State.  (See  Pol.  Code, 
§ 3679,  as  to  what  the  Board  may  use  in  its  function  of  equal- 
ization.) 

In  addition  to  what  has  been  said  above  as  to  the  action  of 
the  Legislature,  it  should  be  stated  that  on  the  same  day  on 
which  it  passed  Section  3608  of  the  Political  Code  above 
quoted,  it  repealed  Section  3640  of  the  same  Code,  which  wa3 
as  follows:  “Each  person,  lirm,  or  corporation,  owning  or 

having  in  his  or  its  possession  any  of  the  shares  of  the  cap- 
ital stock  of  any  corporation,  association,  or  joint  stock  com- 
pany, shall  be  assessed  therefor.  If  the  corporation,  associa- 
tion, or  joint  stock  company  has  its  principal  place  of  busi- 
ness in  this  State,  the  assessable  value  of  each  share  of  its 
stock  shall  be  ascertained  by  taking  from  the  market  value 
of  its  entire  capital  stock  the  value  of  all  property  assessed 
to  it,  and  dividing  the  remainder  by  the  entire  number  of 
shares  into  which  its  capital  stock  is  divided.  The  owner  or 
holder  of  capital  stock  in  corporations,  associations,  and  joint 
stock  companies  whose  principal  place  of  business  is  not 
within  the  State,  must  be  individually  assessed  for  such  stock. 
Shareholders,  in  the  statement  required  by  Section  3629  of 
this  Code,  shall  specify  the  number  of  shares  of  stock  held 
by  them,  and  the  name  of  the  corporation.  The  owner  of 
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shares  of  stock,  to  be  entitled  to  the  deduction  provided  for 
in  this  section,  must  produce  to  the  Assessor  a certificate  of 
the  assessment  of  the  property  of  the  corporation,  association, 
or  joint  stock  company.” 

By  this  section,  which  was  repealed  as  above,  it  will  be  seen 
that  the  whole  property  of  the  corporation  including  franchise 
and  other  assessed  property,  would  have  been  taxed.  This 
was  by  the  operation  of  the  section  to  have  been  brought 
about  by  taxing  the  shares  to  each  owner  of  shares  in  the 
manner  indicated  by  its  provisions.  But  by  declaring,  as  was 
done  in  Section  3608,  that  shares  of  stock  were  not  to  be 
taxed  because  they  possessed  no  intrinsic  value  over  and  above 
the  value  of  the  property  of  the  corporation  which  they  stand 
for  and  represent,  and  as  taxing  of  the  shares  and  property 
both,  would  be  double  taxation,  and  therefore  the  shares  should 
riot  be  assessed,  but  the  property  should,  no  doubt  it  was  their 
intention  to  tax  everything  in  the  shape  of  property  owned  by 
the  corporation ; that  everything  entering  into  and  giving 
value  to  the  shares  should  be  taxed.  It  can  not  be  doubted 
that  the  Legislature  in  acting  on  the  subject  of  revenue  and 
taxation  during  the  Session  of  1881,  did  not  intend  to  leave 
the  system  in  relation  to  so  important  a matter  in  such  a 
shape,  that  so  large  an  amount  of  property  as  indicated  by 
the  difference  between  the  market  value  of  the  shares  of  cor- 
porations and  the  value  of  the  tangible  property  of  such  cor- 
porations, should  escape  taxation.  To  come  to  any  other 
conclusion,  would  ho  to  impute  to  that  body  a most  culpable 
dereliction  of  duty. 

There  is  a further  point  which  we  think  it  proper  to  notice. 
It  is  contended  that  good-will  enters  into  and  forms  an  ele- 
ment in  the  value  of  the  shares  of  stock.  No  case  has  been 
produced  to  us,  nor  have  we  been  able  to  find  any  holding  or 
even  intimating  that  this  is  so.  We  find  no  such  element  of 
value  in  the  least  hinted  at,  by  any  one  who  has  written  on 
the  subject,  nor  has  any  such  been  called  to  our  attention.  We 
can  not  recognize  any  such  element  as  giving  value  to  shares 
in  a trading  corporation.  It  would  be  strange  to  predicate 
good-will  as  pertaining  to  or  extending  to  an  abstraction,  to 
an  “ artificial  being,  invisible,  intangible,  and  existing  only  in 
contemplation  of  law.” 
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Our  conclusion  is  that  the  Board  of  Supervisors  in  its  ca- 
pacity of  a Board  of  Equalization,  had  jurisdiction  of  the 
person  and  subject-matter  in  the  matters  involved  in  this  cause, 
and  the  judgment  of  the  Court  below  is  affirmed. 

Boss,  Mybick,  McKinst&y,  McKee,  and  Shabpstein,  JJ., 
concurred. 

Morrison,  C.  J.,  took  no  part  in  this  decision. 


(No.  8.223.—  In  Bank.) 
November  16,  1882. 


SAN  FRANCISCO  GAS  LIGHT  COMPANY  v.  ANTONE 
SCHOTTLER  et  al. 


Taxation  or  Franchise  or  Coiro ration  — Assessment  — Power  or  CooifTT 

Board  or  Equalization  — Rules  or  Boakd  or  Equalization  — Notice  to 

Taxpateh  — Constitution  — Appearance  is  Waives  or  Notice  — Revenue 

— Weit  or  Review  — Franchise  — Corporation  — San  Francisco. — Upon 

the  authority  at  Spring  Valley  Water  Work*  v.  Bohattler  et  ol.,  ante,  69, 

Judgment  affirmed. 

Appeal  by  the  plaintiff  from  the  judgment  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco.  Allen,  J. 

Application  for  a writ  of  review.  The  facts  in  this  case 
are  in  all  material  respecta  similar  to  the  case  of  Spring 
Valley  Water  Works  v.  Schottler  et  al.,  ante,  69.  The  proceed- 
ings before  the  Board  of  Equalization,  in  both  cases,  were 
heard  together.  After  the  decision  a petition  for  a rehearing 
was  presented  and  denied. 

Clement,  Osment  & Clement,  and  W.  T.  Wallace,  for  Ap- 
pellant 

John  L.  Love  and  W.  C.  Burnett,  for  Respondent. 

The  Court: 

Upon  the  authority  of  Spring  Valley  Water  Works  v. 
Schottler  et  al..  No.  8,052  (opinion  this  day  filed),  ante,  69, 
and  for  the  reasons  given  in  the  opinion,  the  judgment  of  the 
Court  below  is  affirmed. 

Morrison,  C.  J.,  did  not  participate. 
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(Mo.  10,761.—  In  Bank.] 
November  17,  1882. 

THE  PEOPLE  v.  T.  J.  HOIN. 


Homicidi  — Insanity  — Definition. — On  the  trial  the  Court  lnatmcted  tha 
Jury : **  Insanity,  as  used  In  this  sense,  means  such  a diseased  and  de- 
ranged condition  of  the  mental  faculties  as  to  render  the  person  Incapable 
of  distinguishing  between  right  and  wrong  in  relation  to  the  act  with  which 
he  Is  charged."  Held,  The  Instruction  Is  correct. 

In. — Id. — Ibbesistiblb  Impulse. — The  Court  refused  to  Instruct  the  jury, 
on  motion  of  defendant,  as  follows:  "The  mere  Intellectual  knowledge 

of  right  and  wrong  is  not  enough  to  defeat  a defense  of  Insanity,  unless 
with  such  knowledge  the  defendant  also  has  the  volitional  power  to  choose 
the  one  instead  of  the  other.  No  thoroughness  of  knowledge  by  the  defend- 
ant that  the  act  of  killing  the  deceased  then  and  there  was  wrong  and 
forbidden  would  defeat  his  defense  of  Insanity,  if  It  were  also  legally  proved 
that  while  he  possessed  such  knowledge  he  did  not  possess  the  power  to  do  or 
not  to  do  the  killing  under  the  guidance  of  such  knowledge." 

Held:  An  Irresistible  impulse  to  commit  an  act  which  one  knows  Is  wrong  or 
unlawful.  If  it  ever  exists,  does  not  constitute  the  insanity  which  Is  a legal 
defense.  The  Instruction  was  therefore  properly  refused.  Whatever  may 
be  the  abstract  truth,  the  law  never  recognizes  an  Impulse  as  uncontroll- 
able which  yet  leaves  the  reasoning  powers,  including  the  capacity  to 
appreciate  the  nature  and  quality  of  the  particular  act,  unaffected  by  mental 
disease. 


Appeal  from  a judgment  of  conviction  and  from  an  order 
denying  a new  trial  in  the  Supreme  Court  of  the  City  and 
County  of  San  Francisco.  Herbal,  J. 

C.  B.  Darwin,  for  Appellant. 

A.  L.  Hart,  Attorney  General,  for  Respondent, 

McKinstrt,  J.: 

The  Court  below  charged  the  jury:  “As  a defense  to  this 
prosecution  the  defendant  has  interposed  the  plea  of  insanity. 
* * * * Insanity,’  as  used  in  this  sense,  means  such  a dis- 

eased and  deranged  condition  of  the  mental  faculties  as  to 
render  the  person  incapable  of  distinguishing  between  right 
and  wrong  in  relation  to  the  act  with  which  he  is  charged.” 

The  charge  as  given  is  substantially  the  law  as  laid  down 
by  Tindal,  C.  J.,  in  the  answers  of  the  English  Judges  to  the 
questions  propounded  to  them  by  the  House  of  Lords,  after 


Digitized  by  Google 


Nov.  1882.] 


• People  v.  Hoik. 


121 


the  acquittal  of  McNaughton : “The  jury  ought  to  be  told 

* * * that  to  establish  a defense  on  the  ground  of  insan- 

ity, it  must  be  clearly  proved  that,  at  the  time  of  committing 
the  act,  the  party  accused  was  laboring  under  such  a defect 
of  reason,  from  disease  of  the  mind,  as  not  to  know  the  na- 
ture and  quality  of  the  act  he  was  doing,  or  if  he  did  know 
it,  that  he  did  not  know  he  was  doing  what  was  wrong.  The 
mode  of  putting  the  latter  part  of  the  question  to  the  jury 
on  these  occasions  has  generally  been,  whether  the  accused,  at 
the  time  of  doing  the  act,  knew  the  difference  between  right  and 
wrong,  which  mode,  though  rarely  if  ever  leading  to  any  mis- 
take with  the  jury,  is  not,  as  we  conceive,  so  accurate  when 
pnt  generally  and  in  the  abstract,  as  when  put  with  reference 
to  the  party’s  knowledge  of  right  and  wrong  in  respect  to  the 
very  act  with  which  he  is  charged.” 

Counsel  for  defendant  asked  the  Court  below  to  charge: 
“The  mere  intellectual  knowledge  of  right  and  wrong  is  not 
enough  to  defeat  a defense  of  insanity,  unless  with  such 
knowledge  the  defendant  also  has  the  volitional  power  to 
choose  the  one  instead  of  the  other.  No  thoroughness  of 
knowledge  by  the  defendant  that  the  act  of  killing  the  de- 
ceased then  and  there  was  wrong  and  forbidden,  would  defeat 
his  defense  of  insanity,  if  it  were  also  legally  proved  that, 
while  he  possessed  such  knowledge,  he  did  not  possess  the 
power  to  do  or  not  to  do  the  killing  under  the  guidance  of  such 
knowledge.” 

It  is  evident  from  the  case  as  presented,  that  the  instruc- 
tions requested  refer  to  an  entire  absence  of  power  of  choice 
which,  it  is  assumed,  may  exist  with  a capacity  to  distinguish 
between  right  and  wrong  as  applied  to  the  particular  act 
There  is  no  evidence  tending  to  prove  the  existence  of  such 
physical  disease  as,  of  itself,  and  separate  from  its  effect  upon 
the  mind,  would  deprive  one  of  the  control  of  his  action,  as 
in  the  case  of  the  “convulsive  fit”  spoken  of  by  Sir  James 
Fitz  Stephens.  (Digest  of  Criminal  Law,  note  1,  p.  361.) 
Such  irresistible  impulse  to  commit  an  act  which  he  knows 
is  wrong  or  unlawful  (if  it  ever  exists),  does  not  constitute  the 
insanity  which  is  a legal  defense. 

How  can  such  impulse  be  known  to  exist  ? Rolfe,  B.,  in 
summing  up  in  Reg.  v.  Stokes , 3 C.  and  K.  185,  said : “ It  is 
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true  learned  speculators,  in  their  writings,  have  laid  it  down 
that  men,  with  a consciousness  that  they  were  doing  wrong, 
were  irresistibly  impelled  to  commit  some  unlawful  act.  But 
who  enabled  them  to  dive  into  the  human  heart  and  see  the 
real  motive  that  prompted  the  commission  of  such  deeds?” 
And  the  learned  Baron  charged  the  jury,  “Every  man  is  held 
responsible  for  his  acts  by  the  law  of  this  country,  if  he  can 
discern  right  from  wrong.”  And  in  Reg.  v.  Haynes,  1 F.  and 
F.  p.  666,  Branwell,  B.,  said : “ It  has  been  urged  for  the  pris- 
oner that  you  should  acquit  him  on  the  ground  that,  it  being 
impossible  to  assign  any  reason  for  the  perpetration  of  the 
offense,  he  must  have  been  acting  under  what  is  called  a power- 
ful and  irresistible  influence,  or  homicidal  tendency.  But 
I must  remark  as  to  that,  the  circumstance  of  an  act  being 
apparently  motiveless,  is  not  a ground  from  which  you  can 
safely  infer  the  existence  of  such  an  influence.  Motives  ex- 
ist unknown  and  innumerable  which  might  prompt  the  act. 
A morbid  and  restless  (but  irresistible)  thirst  for  blood  would 
itself  be  a motive  urging  to  such  a deed  for  its  own  relief. 
But  if  an  influence  be  so  powerful  as  to  be  irresistible,  so 
much  the  more  reason  is  there  why  we  should  not  withdraw 
any  of  the  safeguards  tending  to  counteract  it  There  are 
three  powerful  restraints  existing,  all  tending  to  the  assist- 
ance of  the  person  who  is  suffering  under  such  an  influence  — 
the  restraint  of  religion,  the  restraint  of  conscience,  the  re- 
straint of  law.  But  if  the  influence  itself  be  held  to  be  a 
legal  excuse,  rendering  the  crime  dispunishable,  yon  at  once 
withdraw  a most  powerful  restraint  — that  forbidding  and 
punishing  its  perpetration.”  We  must,  therefore,  return  to 
the  simple  question  you  have  to  determine — did  the  prisoner 
know  the  nature  of  the  act  he  was  doing;  and  did  he  know 
he  was  doing  what  was  wrong?  The  Reporter’s  head-note 
to  this  case  contains  the  statement:  “ The  circumstance  of  the 
prisoner  having  acted  under  an  irresistible  influence  to  the 
commission  of  homicide  no  defense,  if,  at  the  time  he  com- 
mitted the  act,  he  knew  he  was  doing  what  was  wrong.” 

In  Reg.  v.  Barton,  3 Cox  C.  C.  276,  Baron  Parke  told  the 
jury  “ that  there  was  but  one  question  for  their  consideration, 
viz.,  whether,  at  the  time  the  prisoner  inflicted  the  wounds 
which  caused  the  death  of  his  wife,  he  was  in  a state  of  mind 
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to  be  made  responsible  to  the  law  for  her  murder.  That 
would  depend  upon  the  question  whether  he,  at  the  time, 
knew  the  nature  and  character  of  the  deed  he  was  committing, 
and,  if  so,  whether  he  knew  he  was  doing  wrong  in  so  acting. 
This  mode  of  dealing  with  the  defense  of  insanity  had  not,  he 
was  aware,  the  concurrence  of  medical  men;  but  he  must, 
nevertheless,  express  his  decided  concurrence  with  Mr.  Baron 
Rolfe’s  views  of  such  cases,  that  learned  judge  having  ex- 
pressed his  opinion  to  be  that  the  excuse  of  an  irresistible 
impulse  co-existing  with  the  full  possession  of  reasoning 
powers  might  be  urged  in  justification  of  every  crime  known 
to  the  law,  for  every  man  might  be  said,  and  trnly,  not  to 
commit  any  crime  — except  under  the  influence  of  some  irre- 
sistible impulse.  Something  more  than  this  was  necessary  to 
justify  an  acquittal  on  the  ground  of  insanity,  and  it  would 
therefore  be  for  the  jury  to  say  whether,  taking  into  consider- 
ation all  that  the  surgeon  had  said,  which  was  entitled  to 
great  weight,  the  impulse  under  which  the  prisoner  had  com- 
mitted this  deed  was  one  which  altogether  deprived  him  of 
the  knowledge  that  he  was  doing  wrong.” 

It  will  be  seen  that  the  English  Courts  have  refused  to 
recognize  the  co-existence  of  an  impulse  absolutely  irresistible 
with  capacity  to  distinguish  between  right  and  wrong  with 
reference  to  the  act.  It  can  not  be  said  to  be  irresistible  be- 
cause not  resisted.  Whatever  may  be  the  abstract  truth,  the 
law  has  never  recognized  an  impulse  as  uncontrollable  which 
yet  leaves  the  reasoning  powers  — including  the  capacity  tc 
appreciate  the  nature  and  quality  of  the  particular  act  — un- 
affected by  mental  disease.  No  different  rule  has  been  adopted 
by  Americap  Courts. 

Judgment  and  order  affirmed. 

Mokbison,  C.  J.,  and  Ross,  Shabpstein,  Mybiok,  and  Mo 
Exx,  JJ.,  concurred. 
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[No.  8,511. — Department  Two.] 

November  17,  1882. 

MARY  ELLEN  LAWRENCE  v.  JOSEPH  COYNE. 


Replevin  — Description  of  Property  — Pleading. — In  an  action  of  replevin, 
the  complaint,  and  also  the  affidavit  and  the  order  Indorsed,  described  the 
property  simply  as  “ 400  sheep." 

H eld:  The  process  was  regular  on  Its  face,  and  justified  the  Sheriff  In  seizing 
the  property. 


Appeal  from  a judgment  for  the  defendant  in  the  Superior 
Court  of  the  County  of  San  Diego,  McNeally,  J.,  and  from 
an  order  denying  a new  trial  in  the  same  Court.  Sepul- 
veda, J. 

W.  Jeff  Gatewood  and  A.  B.  Hotchkiss , for  Appellant 

Leach  & Parker,  for  Respondent 

The  Court: 

Plaintiff  sued  defendant  as  the  Sheriff  of  San  Diego  county, 
for  the  possession  of  certain  sheep  or  the  value  thereof,  and 
defendant  justified  under  a seizure  made  by  him  in  an  action 
brought  against  the  plaintiff  and  others  by  one  Joseph  Lam- 
beye.  There  is  but  one  point  made  on  the  appeal,  and  that 
is  that  the  complaint  filed  in  the  case  of  Lambeye  v.  Law- 
rence et  at.  did  not  contain  a sufficient  description  of  the 
property.  If  the  point  were  well  taken  it  would  not  follow 
therefrom  that  the  plaintiff  has  any  cause  of  action  against 
the  defendant  The  Court  had  jurisdiction.  The  process 
was  regular  on  its  face,  and  justified  the  defendant  in  seizing 
the  property. 

Judgment  and  order  affirmed. 
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[No.  7,460. — In  Bank.] 

November  17,  1882. 

E.  D.  HAM  t>.  THE  SANTA  ROSA  BANK  kt  ax. 

Declaration  or  Homestead. — A declaration  of  homestead  waa  filed,  In  which 
the  value  of  the  homestead  premise*  was  estimated  at  eight  thousand 
dollars. 

Be  Id:  The  declaration  was  not  Invalid  because  the  estimate  of  value  was  In 
exces*  of  the  value  of  the  homestead  Interest  exempted  by  law  from  forced 
sale. 

Id. — Selection  or  Homestead. — In  the  selection  of  a homestead  there  Is  no 
statutory  limitations  as  to  quantity  or  value.  The  law  simply  requires  that 
the  premises  selected  for  that  purpose  shall  be  described,  and  that  the  value 
of  the  premises  shall  be  estimated. 

la — No  Coxplict  between  8ectionb  1260  and  1263,  Civil  Cod*. — There  Is 
no  conflict  between  55  1200  and  1263  of  the  Civil  Code;  the  word  “value’* 
In  the  one  refers  to  the  actual  value,  or  the  value  In  the  opinion  of  persons 
other  than  the  declarant,  whilst  the  words  “ estimate  of  value  ” In  the  other 
refer  to  an  estimate  of  value  In  the  opinion  of  the  declarant. 

Id. — Constbuction  or  Code. — If  there  Is  any  seeming  conflict  between  55  1 260 
and  1263  of  the  Civil  Code,  the  two  sections  must  be  construed  according  to 
the  canon  prescribed  by  | 4482  of  the  Political  Code  for  the  construction  of 
all  the  Codes. 

Excess  xn  Value  does  not  Invalidate  Selection  op  Homestead. — Exemption 
from  forced  sale  is  not  an  attribute,  but  only  an  incident  of  the  homestead ; 
the  homestead  may  exceed  the  value  limit  of  the  exemption ; but  tbe  excess 
In  value  does  not  Invalidate  tbe  selection  if  It  is  otherwise  valid  under  the 
provisions  of  55  1262  and  1263,  Civil  Code. 

Id. — Homestead,  What  is. — In  its  Inception  then  or  thereafter,  the  sub- 
stance of  a homestead  is  a parcel  of  land  on  which  the  family  reside.  It 
is  constituted  by  the  attributes  of  residence  and  selection  according  to 
law.  When  these  things  exist  so  as  to  express  Its  essence,  the  homestead 
becomes  an  estate  in  the  premises  selected,  exempted  by  law  from  forced 
sale. 


Appeal  by  the  defendant,  the  Santa  Rosa  Bank,  from  the 
judgment  of  the  Superior  Court  of  the  County  of  Sonoma. 
Temple,  J. 

Action  to  foreclose  a mortgage,  made  by  one  of  the  defend- 
ants, C.  F.  Jouilliard.  Defendants  Jouilliard  and  wife  filed  a 
cross-complaint  claiming  a homestead  in  the  premises,  and 
alleged  they  had  filed  a declaration  in  which  they  estimated 
the  homestead  premises  to  be  of  the  value  of  eight  thousand 
dollars.  Defendant  bank,  a creditor  of  defendant  Joulliard, 
having  a judgment  lien  which  attached  subsequent  to  the 
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filing  of  said  declaration  of  homestead,  demurred  to  the  cross- 
complaint of  Joulliard  and  wife  on  the  grounds  that  it  did  not 
state  facts  sufficient,  etc.  The  Court  overruled  the  demurrer, 
and  rendered  judgment  for  defendants  Joulliard  and  against 
defendant  bank,  which  ruling  is  assigned  as  error. 

Rutledge  & McConnell,  and  Henley  & Hardin,  for  Appel- 
lant. 

The  naked  question  is  presented  in  this  appeal,  whether  a 
declaration  of  homestead  is  of  any  avail,  which  states  the 
value  of  the  property  selected  to  be  eight . thousand  dollars? 
Appellant  claims  that  such  declaration  is  void  and  makes  the 
following  points  in  support  of  such  proposition. 

Section  1260  of  the  Civil  Code  is  as  follows:  “ Homesteads 
may  be  selected  and  claimed  * * * of  not  exceeding  five 
thousand  dollars.”  In  this  case  the  declaration  states  the 
actual  cost  value  of  the  property  to  be  eight  thousand  dollars. 

We  claim  that  the  declaration  itself  shows  the  property  to 
be  of  such  a character  in  value  that  it  can  not  be  selected  as 
a homestead,  and  if  any  person  having  property  greater  in 
value  than  the  five  thousand  dollar  limit,  the  Code  imposes 
upon  such  person  the  duty,  before  any  portion  of  it  can  be 
impressed  with  a homestead  character,  of  segregating  and 
measuring  it  off,  and  describing  it  in  the  declaration.  This 
was  the  view  taken  by  the  Supreme  Court  of  Michigan. 
( Beecher  v.  Baldy,  7 Midi.  501;  Helfenstein  v.  Cave,  3 Iowa, 
287;  Thomp.  on  Homest.  112.) 

The  provisions  of  the  Code  in  reference  to  the  manner  of 
selecting  a homestead  have  been  held  by  this  Court  to  be 
mandatory.  ( Ashley  v.  Olmstead,  54  Cal.  616.) 

The  section  of  the  Code  above  quoted  says  homesteads  may 
be  selected  and  claimed,  evidently  contemplating  the  imposi- 
tion upon  the  claimant  of  some  act  in  the  way  of  selection 
over  and  above  the  mere  act  of  filing  the  declaration.  Sec- 
tion 1263  requires  the  declaration  to  contain  a description  of 
the  premises.  This  section  must  be  construed  with  Section 
1260.  Now  what  premises  must  be  described  in  the  declar- 
ation? Why,  the  homestead  premises,  of  course,  which  must 
not  exceed  five  thousand  dollars,  but  the  premises  described 
here  are  declared  to  be  worth  eight  thousand  dollars,  and  no 
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five  thousand  dollars  premises  are  described  at  all.  Now,  the 
object  of  requiring  with  such  particularity  the  declaration  to 
state  the  actual  cash  value,  who  is  living  on  the  laud,  a 
description  of  the  premises,  etc.,  undoubtedly  is  to  enable  all 
parties  interested  to  see  from  the  declaration  what  property  is 
claimed.  That  requirement  of  the  statute  is  not  met  by  this 
declaration.  An  eight  thousand  dollar  tract  is  described,  and 
we  are  left  entirely  in  the  dark  as  to  what  portion  of  it  is 
claimed  as  a homestead. 

It  can  not  be  that  the  Legislature  intended  the  cfl'ect  which 
must  be  the  result  if  the  position  contended  for  by  respondent 
is  the  law.  The  premises  described  in  the  declaration  consti- 
tutes the  homestead,  no  matter  what  its  extent  or  value,  and 
if  filed  by  the  wife  or  husband,  even  against  the  consent  of 
the  -other,  on  community  property,  of  the  value  of  millions, 
on  the  death  of  either  the  whole  vests  in  the  survivor.  The 
heirs  of  one  is  absolutely  cut  off  “ without  a shilling  ” without 
the  consent  perhaps  of  the  owner  and  transferred  to  a stranger 
to  his  blood.  The  Legislature  could  never  have  intended 

such  a result.  The  Legislature  must  have  intended  to  com- 
pel the  claimant  to  select  and  limit  him  to  property  not 
exceeding  five  thousand  dollars  in  value.  (See  § 1265;  Es- 
tate of  Wixom,  35  CaL  323;  Matter  of  William  H.  Orr,  29 
id.  103.)  The  Court  will  note  that  the  Code  is  amended 
so  as  now  to  make  the  premises  described  in  the  homestead 
to  vest  absolutely  in  the  survivor.  (C.  C.  P.,  §§  1265,  1474.) 

In  the  opinion  of  Justice  Rhodes,  in  Estate  of  Delaney,  37 
Cal.  180,  the  homestead  “ at  its  inception  is  limited  to  five 
thousand  dollars.”  And  the  machinery  of  the  Code  for  the 
excess  over  that  amount  is  supposed  to  apply  to  an  enhanced 
or  increased  value  subsequent  to  that  time. 

But  it  will  be  also  noticed  that  the  Code  of  Civil  Proce- 
dure has  been  changed  in  another  respect  since  that  time. 
There  is  now  “ one  homestead  as  against  creditors,  and  a 
different  one  when  the  survivor  asserts  his  or  her  claim  as 
against  the  heirs  of  the  deceased.”  During  the  life  of  the 
spouses  the  creditors  under  the  provisions  of  the  Civil  Code 
can  subject  to  the  payment  of  debts  this  enhanced  or  increased 
value.  But  after  death,  and  in  appraising  the  value,  the  Code 
of  Civil  Procedure  changes  the  rule  and  directs  the  inquiry  to 
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the  value  at  the  time  of  filing  the  declaration.  (§  1476,  C. 
C.  P.) 

Whether  subsequent  Legislatures  intended  to  change  the 
law  in  accordance  with  the  opinion  of  Judge  Sanderson,  in 
Gregg  v.  Bostwick,  33  Oal.  226  and  227,  or  not,  it  is  very  evi- 
dent it  has  radically  changed  the  wording  of  the  statute. 
Section  327,  C.  C.,  whilst  adopting  a part  of  the  language  of 
Section  1 of  the  Act  of  1860,  qualifies  it  by  inserting  the 
words  “ selected  as  in  this  title  provided,”  and  the  word  “ home- 
stead ” is  no  longer  used  in  the  “ popular  sense,”  it  is  only  a 
“ homestead  ” now  when  selected  as  “ in  this  title  provided.” 
The  learned  judge  is  undoubtedly  referring  to  the  Act  of  1851, 
and  quotes  the  first  section  thereof  at  page  227  of  the  opin- 
ion. (Compare  the  Act  of  1851,  page  296.)  And  is  construing 
that  law  as  applicable  to  the  case  then  before  the  Court.  (See 
statement  of  facts  as  found  by  the  District  Court,  33  Cal.  220, 
221.)  This  is  the  only  case  referred  to  that  gives  countenance 
to  the  views  of  respondent.  But  can  not  be  authority  on  the 
law  as  it  stands  now. 

George  A.  Johnson , for  Respondents. 

I claim  that  there  is  no  law  in  this  State  requiring  a de- 
scription of  the  homestead  in  the  homestead  declaration.  It 
is  “ a description  of  the  premises.”  (C.  C.,  § 1263.)  I claim 
there  is  no  law  in  this  State  requiring  an  estimate  of  the  actual 
cash  value  of  the  homestead ; it  is  of  “ their  ” (the  premises’) 
“ actual  cash  value.”  (§  1263.) 

There  is  no  law  that  the  declaration  shall  contain  a state- 
ment that  the  person  making  it  is  residing  on  the  homestead; 
but  the  statement  required  is  that  he  is  residing  on  the  prem- 
ises, “ and  claims  them  as  a homestead.”  That  there  is  a dis- 
tinction between  “ the  premises  ” and  “ the  homestead,”  and 
that  such  was  the  legislative  intent,  seems  to  be  apparent 
from  Section  1263.  All  the  other  sections  of  the  Civil  Code 
are  in  accord  with  this  view. 

I call  the  Court’s  attention  to  Section  1241,  C.  C.:  “The 
homestead  is  subject  to  execution  or  forced  sale  in  satisfaction 
of  judgments  obtained  ” on  certain  debts  which  were  liens  on 
the  premises,  not  on  the  homestead.  What  is  meant  by  select- 
ing and  claiming  a homestead.  Section  1260  says:  “ Home- 
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steads  may  be  selected  and  claimed:  “ 1.  Of  not  exceeding  five 
thousand  dollars  in  value,  by  any  head  of  a family.”  Then  it 
may  be  selected  and  claimed  by  any  head  of  a family.  But  there 
must  be  a dwelling-house  in  which  the  claimant  resides.  Sec- 
tion 1237 : “ The  homestead  consists  of  the  dwelling-house  in 
which  the  claimant  resides,  and  the  land  on  which  the  same  is 
situated,  selected  as  in  this  title  provided.” 

Any  head  of  a family,  then,  may  have  a homestead  in  a 
dwelling-house  and  the  land  on  which  it  is  situate,  if  he 
selects  it  as  provided.  What  section  is  it  that  provides  as  to 
the  manner  of  this  selection  and  claim?  Most  unquestion- 
ably, Section  1263.  Does  this  declaration  contain  a state- 
ment that  Jouilliard  is  the  head  of  a family?  It  does.  Does 
it  contain  a statement  that  Jouilliard  is  residing  on  the  premises 
and  claims  them  as  a homestead  ? It  does.  Does  it  contain  a 
description  of  the  premises  ? It  does.  Does  it  contain  an  esti- 
mate of  the  actual  cash  value  of  the  premises  ? It  does. 

It  is  not  apparent  that  anything  more  can  be  done.  This 
is  the  declaration  that  the  law  says  shall  be  recorded  in  the 
Recorder’s  office  of  the  county.  (§  1264.)  This  is  the  declara- 
tion, from  and  after  the  filing  of  which  for  record  “ the  prem- 
ises therein  described  constitute  a homestead.”  (§  1265.)  All 
that  Section  1260  determines  is,  who  may  have  a homestead, 
giving  the  debtor  the  right  to  select  one  of  several  tracts,  and 
to  what  value;  a head  of  a family,  five  thousand  dollars  in 
value;  any  other  person,  one  thousand  dollars.  It  doesn't* pur- 
port to  contain  the  essentials  of  a declaration  which  is  to  be 
recorded,  and  from  the  filing  of  which  for  record  the  premises 
therein  described  are  to  constitute  a homestead,  as  pro- 
vided for,  in  express  terms,  bv  Sections  1263,  1264,  and  1265, 
C.  C. 

The  misapprehension  consists  in  this,  in  supposing  that  our 
law  requires  any  description  of  the  homestead  whatever,  or 
any  statement  of  the  value  of  the  homestead;  whereas  it  is 
only  a description  of  the  premises  which  it  requires,  and  a 
statement  of  their  value.  To  state  the  value  of  the  home- 
stead would  be  a matter  of  supererogation,  because  the  law 
fixes  it  at  not  exceeding  five  thousand  dollars.  (§  1260.) 
There  is  no  provision  for  recording  any  homestead  claim  under 
Cai»  Rapa.  LXII  — S v • :■ 
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Section  1260,  but  there  is  for  recording  the  homestead  claim 
provided  for  by  Section  1263,  and  from  the  filing  of  which  for 
record  the  premises  described  do  absolutely  constitute  a home- 
stead, without  any  further  conditions  or  limitations. 

Section  1246,  Civil  Code,  is  certainly  broad  enough  to 
cover  every  case  where  “ the  value  of  the  homestead  exceeds 
the  amount  of  the  homestead  exemption.”  If  it  had  been  the 
intention  of  the  Legislature  that  this  section  should  include 
only  those  cases  where  the  value  of  the  premises  at  the  incep- 
tion of  the  homestead  did  not  exceed  five  thousand  dollars, 
would  they  not  have  so  enacted  in  clear  and  unambiguous 
language  ? Are  we  not  to  infer,  therefore,  from  their  using 
general,  words,  without  any  conditions  or  limitations,  that 
they  intended  to  embrace  all  homesteads,  without  reference 
to  their  value  at  their  inception,  or  to  any  class  of  homestead 
claimants?  {McDonald  v.  Badger,  23  Cal.  397.) 

“ But  a person  can  not  thus  inclose  more  than  one  lot  in  the 
homestead  declaration,  where  the  value  of  such  lot,  with  the 
dwelling  thereon,  equals  or  exceeds  five  thousand  dollars.  And 
if  it  is  attempted,  the  homestead  claim  will  be  held  void  as  to 
all  separate  lots  included  therein,  over  and  above  the  one  thus 
occupied  as  a residence.” 

In  Gregg  v.  Bostwick,  33  Cal.  220,  the  Court  says:  “The 
Act  ” (the  Homestead  Act)  “ is  founded  upon  the  idea  that  it 
is  good  for  the  general  welfare  that  every  family  should  have 
a h dine,”  etc.  “ It  is  for  the  protection  and  maintenance  of 
the  wife  and  children  against  the  neglect  and  improvidence 
of  the  husband  and  father.”  {Cook  v.  McChristian,  4 id.  26.) 

In  Estate  of  Delaney,  37  Cal.  181,  the  Court  says:  “The 
value  of  the  lands  is  not  stated  in  the  declaration  ” (that  is 
of  homestead),  “ and  had  such  been  the  case,  the  declaration 
would  not  have  been  evidence  of  their  value;  but  if  the  value 
then  exceeded  five  thousand  dollars,  the  statutory  homestead 
could  not  embrace  the  whole  number  of  blocks  and  parts  of 
blocks  mentioned.”  (Estate  of  George  McCauley,  50  id.  545.) 
“No  homestead  had  been  selected  during  the  life-time  of  the 
testator.  The  mortgages  on  the  property  exceeded  ten  thou- 
sand dollars.  The  court  made  an  order  for  the  sale  of  the 
land  subject  to  the  liens  of  the  mortgages,  and  for  setting 
apart  a homestead  to  the  widow  out  of  the  proceeds.”  The 
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appraisers  in  this  case  appraised  the  premises  at  fourteen 
thousand  three  hundred  and  ninety-six  dollars  and  sixty-three 
ents.  The  above  order  was  affirmed  by  the  Supreme  Court. 

The  Constitution  of  the  State  says:  “ The  Legislature  shall 
protect  by  law  from  forced  sale  a certain  portion  of  the  home- 
stead and  other  property  of  all  heads  of  families.”  (Art  xvii., 
§ 1,  Const  1879,  and  Art  xi.,  § 15,  Const.  1849.)  In  Gregg 
v.  Bostwick,  supra.,  the  Court  says : “ If  the  homestead,  when 
ascertained,  exceeds  the  quantity  named,  where  limitation  is 
* by  quantity,  it  must  be  reduced  by  cutting  off  the  excess;  or, 
if  it  exceeds  the  value  named,  where  limitation  is  by  value, 
it  must  be  divided,  if  that  can  be  done ; if  not,  it  must  be  sold 
and  the  proceeds  divided.”  Again:  “ Hence,  neither  quantity 
nor  value  can  be  taken  into  account  as  tests  as  to  what  the 
homestead  is  in  fact  in  a given  case,  for  they,  in  no  just  sense, 
enter  into  the  definition  of  a homestead  until  after  the  home- 
stead has  been  ascertained  by  other  tests,  and  then  they  operate 
only  as  limitations.” 

How,  then,  can  the  statement  of  value  in  a declaration  of 
homestead  at  eight  thousand  dollars  operate  as  a test  before 
there  has  been  any  judicial  ascertainment  as  to  what  consti- 
tutes ihe  statutory  homestead,  or  the  value  of  the  premises? 

In  a number  of  the  States  there  are  constitutional  provis- 
ions on  the  subject  of  homesteads,  as  in  Alabama,  Arkansas, 
Georgia,  Michigan,  North  Carolina,  South  Carolina,  Tennessee, 
Texas,  where  the  value  is  not  to  exceed  a specified  amount ; 
and  in  Texas  a certain  amount,  under  the  Constitution  of  1869, 
at  the  inception  of  the  homestead. 

The  case  of  Beecher  v.  Baldy,  7 Mich.  500,  was  decided 
under  a constitutional  provision,  and  as  the  Legislature  had 
provided  no  means  whereby  a homestead  in  property  not  sus- 
ceptible of  division  and  worth  more  than  the  constitutional 
limit  could  be  made  available,  as,  for  instance,  by  sale,  and 
giving  a certain  portion  of  the  proceeds  to  the  homestead  claim- 
ant, the  Court  held  there  was  no  homestead.  But  in  California, 
the  Legislature  has  provided  the  means,  and  the  machinery 
for  this  purpose  is  ample,  as  enacted  in  Sections  1246  to  1258, 
C.  C. 

Smyth  on  Homesteads  and  Exemptions  says  this  case  of 
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Beecher  v.  Baldy  “ presents  an  interpretation  of  the  statute 
in  relation  to  homesteads  at  variance  with  most  of  the  cases 
which  have  come  under  our  observation.”  (Note  under  Section 
67.)  He  further  says:  “ A person  who  is  in  debt  and  living 
on  land  which  he  claims  as  a homestead,  but  which  is  worth 
more  than  the  statutory  limit,  is  liable  to  have  the  overplus 
sold  on  execution.  If  the  land  can  be  divided  in  conformity 
with  the  statute,  a certain  portion,  worth  the  amount  in  value 
allowed  the  debtor  under  the  particular  statute,  may  be  set 
off,  which  he  can  hold  exempt.  But  if,  in  the  course  of  time, 
the  portion  so  allotted  to  him  has  so  increased  in  value  as  to 
be  worth  more  than  the  statutory  limit,  the  homestead  may  be 
divided  a second  time,  and  the  overplus  again  sold  for  the 
satisfaction  of  creditors;  and  this  course  may  be  pursued  as 
often  as  the  homestead  increases  in  value  and  remains  divisible ; 
but  if  indivisible,  the  whole  may  be  sold  by  the  creditor  upon 
the  payment  to  the  homestead  claimant  of  the  amount  exempt 
by  law.”  (§  91.) 

A declarant  of  a homestead  is  between  Scylla  and  Charybdis. 
If  in  his  declaration  he  states  that  the  value  of  the  premises 
in  which  he  claims  a homestead  is  eight  thousand  dollars, 
he  may  tell  the  truth ; but  he  thereby  loses  his  homestead. 
If,  on  the  other  hand,  he  states  the  value  to  be  five  thousand 
dollars,  he  falsifies  the  facts,  and  runs  the  risk  of  losing  his 
homestead  on  account  of  having  underestimated  the  value  of 
the  premises  in  his  declaration,  for  the  purpose  of  hindering, 
delaying,  and  defrauding  his  creditors. 

Or,  we  will  take  another  hypothesis : if  he  states  the  value 
to  bo  five  thousand  dollars,  he  falsifies  the  facts;  but  he  gains 
thereby  a castle  for  himself  and  family,  a shelter  for  his  wife 
and  children  against  his  own  pecuniary  improvidence. 

The  difficulties  increase.  Suppose  he  estimates  the  premises 
at  eight  thousand  dollars,  when  in  fact  they  are  worth  only 
five  thousand  dollars,  he  loses  his  homestead,  and  yet  the  law 
protects  five  thousand  dollars  “ in  value.”  He  has  made  a 
wrong  estimate.  Suppose  he  estimates  them  at  eight  thousand 
dollars,  when  in  fact  they  are  worth  eight  thousand  dollars, 
he  loses  his  homestead.  He  has  made  a wrong  estimate  in 
law. 

The  question  then  suggests  itself,  what  is  the  use  of  any 
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estimate  at  all,  if  all  homesteads  are  made  to  lie  in  a Procrus- 
tean bed,  and  the  value  of  the  premises  can  not  exceed  five 
thousand  dollars  ? 

If  Section  1203  of  the  Civil  Code  had  provided  for  an 
estimate  of  the  actual  cash  value  of  the  premises,  not  exceed- 
ing five  thousand  dollars,  it  would  probably  have  operated 
by  way  of  limitation,  and  a declaration  of  homestead  which 
stated  the  value  at  eight  thousand  dollars  might  be  invalid. 
But  there  are  no  such  words  of  limitation  or  prohibition. 

I claim  further,  that  as  Section  1263  has  been  decided  to 
be  mandatory,  and  that  an  estimate  of  the  actual  cash  value 
of  the  premises  must  be  in  some  certain  amount,  that  as  Sec- 
tion 1264  has  been  decided  to  be  mandatory  also,  and  the 
declaration  must  be  recorded,  that  Section  1265  is  also  man- 
datory,  being  in  close  chronological  sequence,  being  also  “ in 
pari  maleria,"  and  because  it  is  there  stated,  in  clear  and  un- 
equivocal language,  that  from  and  after  the  time  the  declara- 
tion prescribed  in  the  preceding  sections  is  filed  for  record, 
“ the  premises  therein  described  constitute  a homestead.”  The 
legislative  will  thus  made  manifest  should  be  obeyed. 

The  constitutional  provision  is  equally  clear.  “ The  Legis- 
lature shall  protect  by  law,  from  forced  sale,  a certain  portion 
of  the  homestead  and  other  property  of  all  heads  of  families.” 
Not  the  homestead,  but  a certain  portion  of  the  homestead. 
Why  are  these  words,  “ a certain  portion,”  used  ? Because  the 
homestead  in  fact  may  not  correspond  with  the  statutory 
homestead.  Hence  the  language  of  Sanderson  in  Gregg  v. 
Bostwick,  33  Cal.  228 : “ If  what  is  actually  used  as  a home- 
stead is  of  greater  value  than  five  thousand  dollars,  the  excess 
is  not  homestead  under  the  statute,  though  so  in  fact.”  This 
distinction  should  invariably  be  drawn  between  a homestead 
in  fact  and  the  statutory  homestead,  and  with  this  discrimi- 
nation the  provisions  of  the  Code  are  without  complication,  and 
the  constitutional  provision  is  easily  understood. 

But  it  may  be  claimed  that,  although  this  provision  of  the 
Constitution  is  made  mandatory  by  the  express  words  of  the 
Constitution  itself,  that  is  to  say,  the  Constitution  of  1879, 
there  is  no  legislative  machinery  to  work  out  this  beneficial 
result  to  all  heads  of  families.  That  does  not  matter,  if  such 
was  the  case.  ( Van  Hook  v.  Whitlock , 2 Edw.  Ch.  304.) 
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Where  a remedial  statute  does  not  point  out  the  manier  in 
which  it  shall  be  enforced,  an  action  lies  in  favor  of  a party 
aggrieved  by  implication.  What  is  more  remedial  than  the 
homestead  law?  It  protects  the  family  against  misfortune 
and  improvidence.  At  common  law,  the  creditor  could  not 
take  the  debtor’s  lands  under  his  execution.  It  was  by  stat- 
ute only  that  he  gained  this  right  I cite,  also,  Goldman  v. 
Clark,  1 Nev.  607,  where  Beatty,  Judge,  says:  “ If  the  Consti- 
tution and  law  has  given  her  certain  rights,  the  failure  of 
the  Legislature  to  prescribe  the  particular  manner  in  which 
she  shall  proceed  to  enforce  them,  can  not  deprive  her  of  those 
rights.” 

I may  also  cite,  on  this  proposition,  the  case  of  Helf eastern 
and  Gore  v.  Cwve,  3 Iowa,  287,  cited  by  appellant’s  counsel, 
for  they  have  been  most  unhappy  in  their  citations,  where  the 
Court  says:  “Where  an  end  is  distinctly  pointed  out  by  stat- 
ute, but  the  mode  is  not  presented,  the  Court  will  find  a 
method.”  The  other  case  cited  by  them,  Beecher  v.  Baddy, 
supra,  is  not  in  accordance  with  the  weight  of  authority,  and 
its  correctness  has  been  challenged. 

The  Court: 

As  head  of  a family,  the  defendant,  Jonilliard,  filed  a declara- 
tion of  homestead  in  which  he  estimated  tho  value  of  the 
homestead  premises  at  eight  thousand  dollars;  and  the  con- 
tention hero  is,  that  this  estimate  of  value,  being  in  excess  of 
the  value  of  the  homestead  premises  exempted  by  law  from 
forced  sale,  renders  his  declaration  ineffectual  to  vest  in  the 
family  a homestead  right 

A homestead  consists  of  the  dwelling-house  in  which  the 
claimant  resides  and  the  land  on  which  the  same  is  situated, 
selected  as  provided  by  law.  (§  1237,  C.  C. ; Gregg  v.  Bost 
wick,  33  Cal.  220;  Estate  of  Delaney,  37  Cal.  176.)  It  is  se- 
lected according  to  law  whenever  the  claimant  executes  and 
acknowledges,  as  a grant  of  real  estate  is  required  by  law  to 
be  acknowledged,  and  files  for  record  a declaration  contain- 
ing a statement  showing,  (1)  that  the  person  making  it  is  the 
head  of  a family,  (2)  that  he  is  residing  on  the  premises  and 
claims  them  as  a homestead,  (3)  a description  of  the  premises, 
and  (4)  an  estimate  of  their  cash  value.  From  and  after  the 
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filing  for  record  of  such  a “ declaration  ” the  premises  described 
in  it  became  the  homestead  of  the  claimant,  and  the  record  of 
the  declaration  operates  as  notice  of  the  selection  to  all  the 
world.  (Tit.  5,  Chap.  2,  C.  C.) 

In  the  selection  of  a homestead  there  is  no  statutory  limi- 
tation as  to  quantity  or  value.  The  law  simply  requires 
that  the  premises  selected  for  that  purpose  shall  be  described, 
and  that  the  value  of  the  premises  shall  be  estimated.  It  is 
just  to  infer  that  this  requirement  was  of  a true  estimate,  not 
a false  one.  It  was  not  required  to  be  under  oath;  therefore 
by  making  a false  statement  of  the  value,  a homestead  claimant 
does  not  incur  the  pains  and  penalty  of  perjury.  So  far  as 
legal  penalties  are  concerned,  he  is  left  free  to  insert  a false 
estimate  in  his  declaration ; but,  if  he  prefers  to  state  what  is 
true  on  the  subject,  the  truth  of  his  statement  should  not  be 
used  against  him  to  destroy  a right,  if  it  be  founded  upon  a 
compliance  with  the  requirements  of  law. 

Now  the  estimate  of  the  claimant  in  the  declaration  under 
consideration,  together  with  the  description  of  the  premises, 
and  the  statement  that  he  was  the  head  of  a family,  and  was 
residing  on  the  premises  which  he  claimed  as  his  homestead, 
constituted  the  essential  elements  of  the  declaration  required 
by  the  homestead  law  to  indicate  his  selection.  The  declara- 
tion itself  was  made  strictly  according  to  the  formalities  pre- 
scribed. In  every  particular  the  provisions  of  Sections  1262, 
1263,  Chapter  2,  of  the  Homestead  Law,  were  complied  with. 
Having  been  strictly  complied  with,  how  can  it  be  held  that 
a declaration  made  according  to  the  forms  of  law,  is  void  un- 
der the  law.  Certainly  there  are  no  words  in  the  sections 
referred  to  which  make  the  legal  acts  of  a homestead  claim- 
ant issue  in  such  a result.  If  there  v>ere,  the  provisions  of 
those  sections  would  be  involved  in  absurdity — a thing  which 
the  Legislature  could  not  have  intended. 

It  is  claimed,  however,  that  such  a result  arises  out  of  Sec- 
tion 1260,  Chapter  I.  of  the  law  by  which  it  is  declared  that 
“ Homesteads  may  be  selected  and  claimed : 1,  of  not  exceed- 
ing five  thousand  dollars  in  value  by  any  head  of  a family.” 
If  this  is  to  be  regarded  as  such  implication,  it  would  prove 
too  much.  It  would  prove  that  the  right  could  not  attach 
under  the  statute,  if  the  place  declared  on  was  of  more  than 
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five  thousand  dollars  in  value,  whatever  might  be  stated  as 
the  estimate  of  value  of  the  parcel  described  in  the  declara- 
tion. Certainly  the  statute  meant  nothing  of  this  kind. 
Again,  such  implication  can  not  exist,  for  the  reason  that  the 
word  “ value  ” is  used  in  Section  1260,  and  the  language  in 
Section  1263  is  “ estimate  of  value.”  The  right  of  exemption 
is  made  to  depend  on  the  actual  value,  not  on  the  declarant’s 
estimate  of  value;  on  an  actual  existing  reality,  not  on  the 
fallible  or  mistaken  opinion  of  the  declarant  of  what  that  real 
value  may  be.  In  Section  1260,  the  law  speaks  of  something 
certain;  in  Section  1263,  of  something  existing  in  the  mind  of 
a pferson,  of  which  certainty  can  not  assuredly  be  predicated ; 
for  nothing  is  more  uncertain  or  more  variable  than  an  esti- 
mate of  value. 

The  Section  (1260)  ought  not  to  be  held  to  change  the 
meaning  of  Section  1263,  if  the  provisions  of  the  two  sec- 
tions can  be  harmonized.  These  provisions  can  be  brought 
into  harmony  so  as  to  exclude  any  prohibitory  effect  in  the 
latter  section  over  the  former  by  the  fact  that  they  refer  to 
different  things,  one  to  value  in  the  opinion  of  other  persons, 
and  the  other  to  an  estimate  of  value  in  the  opinion  of  the 
declarant.  If  one  portion  of  a statute  is  held  to  affect  and 
change  another,  there  must  be  a conflict  in  the  controlling 
clause  over  that  which  it  controls.  And  if  there  is  no  conflict 
here,  no  alteration  can  be  allowed  in  one  by  the  other.  If 
there  is  a conflict  and  one  changes  the  other  section,  why  not 
as  well  hold  that  Section  1263  changes  the  meaning  of  Sec- 
tion 1260?  If  it  is  so  held,  the  prohibition  by  implication 
ceases  to  exist.  Besides,  the  question  is  pertinent  here,  who 
made  Section  1260  the  master  of  1263?  Who  invested  the 
former  with  dominion  over  the  latter?  They  emanate  from 
a common  source  of  power,  and  that  common  source  has  not 
invested  the  former  section  with  any  such  control.  But  this 
common  parent  has  furnished  the  means  of  controlling  this 
strife,  for  where  there  is  a conflict  between  the  two  sections 
the  difficulty  must  be  solved  by  the  canon  prescribed  in  the 
Political  Code,  for  the  construction  of  all  Codes. 

By  Section  4482  of  that  Code  it  is  provided:  “ If  the  pro- 
visions of  any  chapter  conflict  with  or  contravene  the  pro- 
visions of  another  chapter  of  the  same  title,  the  provisions  of 
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each  chapter  must  prevail  as  to  all  matters  arid  questions 
arising  out  of  the  subject-matter  of  such  chapter.”  The 
broad  language  here  used,  “all  matters  and  questions  arising 
out  of,”  etc.,  can  not  fail  to  strike  the  attention  on  a n/ore 
pemsal  of  the  section.  And  by  Section  4484  of  the  same 
Code  a like  rule  of  construction  is  given  for  determining  con- 
flicting provisions  found  in  different  sections  of  the  same 
chapter  or  article  of  the  Codes;  that  is  to  say,  the  provisions 
of  the  section  last  in  numerical  order  must  prevail,  unless 
such  construction  be  inconsistent  with  the  general  meaning 
of  such  chapter  or  article. 

Proceeding  from  these  canons  of  construction,  we  arrive  at 
the  conclusion  that  there  is  no  inconsistency  or  incongruity 
between  the  sections  of  the  homestead  law  which  we  have 
been  considering.  For  Section  1260  has  its  place  in  Chapter 
I.,  Title  v.  of  Part  iv.,  Division  Second,  of  the  Civil  Code,  and 
Sections  1262  and  1263  have  places  in  Chapter  IT.  of  the 
same  title.  Both  chapters  have  relation  to  the  same  general 
subject-matter,  namely,  the  homestead.  Bnt  the  first  chapter 
contains  general  provisions  which  relate  to  the  persons  en- 
titled to  select  homesteads,  the  property  from  which  home- 
steads may  be  carved,  the  exemption  of  portions  of  home- 
steads from  forced  sale,  the  mode  and  manner  in  which  they 
may  be  alienated,  incumbered,  or  abandoned,  and  the  rem- 
edies by  which  they  may  be  subjected  to  the  claims  of  exe- 
cution creditors.  On  the  other  hand,  the  second  chapter  re- 
lates to  the  mode  of  the  selection  of  the  homestead,  the  form 
of  the  declaration  by  which  its  selection  shall  be  made,  its 
recordation,  and  the  tenure  by  which  the  homestead,  when 
selected,  shall  be  held.  The  two  sections  of  this  chapter, 
therefore,  relate  wholly  to  the  selection  of  the  homestead. 
But  Section  1260  of  the  first  chapter  relates  to  the  selection 
and  something  more — it  declares  that  the  head  of  n family 
shall  be  entitled  to  select  and  claim  a homestead  not  exceed- 
ing in  value  five  thousand  dollars.  By  this  language  a dif- 
ferent meaning  is  expressed,  and  a different  subject  referred 
to,  from  the  meaning  expressed  and  the  subject  referred  to 
in  the  two  sections  of  the  second  chapter.  And  assuming 
that  a conflict  exists  between  the  sections  or  the  chapters  in 
which  they  are  contained,  each  chapter  must,  according  to 
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the  rules  of  construction  in  hand,  be  read  by  itself.  So  read 
and  applied  to  the  declaration  of  homestead  before  us,  the 
declaration,  appearing  to  have  been  made  and  filed  in  strict 
conformity  with  the  provisions  of  Chapter  II,  assured  to  the 
declarant  a homestead  right  to  the  premises  described  in  his 
declaration.  But  his  right  in  the  premises  was  limited  and 
defined  by  Section  1260  of  Chapter  I.  Of  these  premises  he 
could  only  claim  and  hold  as  against  his  creditors  to  the  ex- 
tent of  five  thousand  dollars  in  value.  Beyond  that  value, 
the  premises  were  subject  to  the  claims  of  execution  credit- 
ors; the  provision  of  Section  1260  was  therefore  subservient 
to  the  higher  object  of  the  entire  title,  namely  the  protection 
by  law  of  the  homestead ; and  there  is  no  inconsistency  be- 
tween the  two  chapters. 

It  can  not  be  denied  that  the  entire  legislation  compre- 
hended by  the  two  chapters  referred  to  was  had  for  the  pur- 
pose of  carrying  into  effect  the  provisions  of  the  Constitution 
expressed  in  Section  15,  Article  xi.  of  the  Constitution  of 
1849,  and  Section  I,  Article  xvii.  of  the  Constitution  of  1879, 
whereby  the  Legislature  was  commanded  to  “ protect  by  law 
from  forced  sale  a certain  portion  of  the  homestead  and 
other  property  of  all  heads  of  families.”  Exemption  of  a 
portion  of  the  homestead  premises  from  forced  sale  was  there- 
fore the  special  subject-matter  and  object  of  Section  1260, 
Chapter  I of  the  homestead  law.  The  entire  property  in 
such  premises  belonged  to  the  owner;  the  title  to  it  was 
vested  in  him ; no  legislation  could  divest  him  of  it,  and  the 
premises  were  subject  to  the  claims  of  his  creditors,  except 
so  much  of  them  as  were  exempted  by  law.  But  this  ex- 
emption is  not  an  attribute  of  the  homestead  — it  is  only  an 
incident  In  fact,  the  homestead  premises  may  exceed  the 
value  limit  of  the  exemption;  but  the  excess  in  value  does 
not  invalidate  the  selection,  if  it  is  otherwise  valid  under  the 
provisions  of  Sections  1262,  1263,  supra.  The  excess,  though 
used  in  fact  as  homestead,  is  always  subject  to  the  claims  of 
the  creditors  of  the  owner,  and  the  law  has  provided  ample 
remedies  for  the  enforcement  of  such  claims.  (§§  1245-1259, 
Chapter  I,  supra.) 

In  its  inception,  then,  or  thereafter,  the  substance  of  a 
homestead  is  a parcel  of  land  on  which  the  family  reside.  It 
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is  constituted  by  the  attributes  of  residence  and  selection  ac- 
cording to  law.  When  these  things  exist  so  as  to  express  its 
essence,  the  homestead  becomes  an  estate  in  the  premises  se- 
lected exempted  by  law  from  forced  sale.  The  premises  may 
be  of  greater  or  less  value  than  the  interest  in  them  ex- 
empted by  law.  If  less  it  may  increase;  but  increase  in 
value  over  the  exemption  only  works  diminution  in  quantity 
of  the  homestead.  The  excess  in  value,  though  it  may  be 
homestead,  in  fact,  is  not  the  interest  in  the  premises  which 
is  exempted  from  execution.  It  is,  as  part  of  the  homestead, 
subject  to  the  jus  disponendi  of  the  owner  and  the  claims  of 
his  creditors.  And  where  the  excess  is  shown  by  the  est; .na- 
tion of  value  at  the  time  of  the  selection,  or  by  the  inc-  ase 
of  value  after  selection,  there,  is  no  evasion  of  statutory  re- 
quirements. In  either  case  the  rights  of  creditors  are  secured, 
and  the  rights  of  no  one  are  interfered  with. 

Judgment  affirmed. 

M trick  and  McKinstey,  JJ.,  dissented. 


(No.  10,762.— In  Bank-1 
November  21,  1S82. 

THE  PEOPLE  v.  MANUEL  SALORSE. 

Embezzlement — Larceny — Definition — Bailment.  — The  defendant  wai 
charged  and  convicted  of  embezzlement  of  a horse,  hired  to  him  by  another. 
Upon  appeal  It  was  claimed  that  the  conviction  was  erroneous,  because  the 
offense  committed,  if  any,  was  larceny,  not  embezzlement. 

Held:  When  the  act  of  taking  co-exists  with  a felonious  intent  to  deprlva 
the  owner  of  his  property,  the  offense  is  complete.  Hence,  if  at  the  time 
of  receiving  the  horse  from  its  owner  the  defendant  had  the  fraudulent 
Intent  to  take  It  and  convert  It  to  his  own  use  and  to  deprive  the  owner 
of  It,  and  did  in  fact  obtain  the  possession  for  that  purpose,  he  would  have 
been  guilty  of  larceny,  because  a fraudulent  receipt  of  the  property  of 
another  amounts.  In  law,  to  a taking  without  his  consent;  bnt  In  this  case 
there  was  no  charge  against  the  defendant,  and  no  proof  that  the  original 
taking  was  felonious ; and  the  offense,  therefore,  constituted  embezzlement, 
and  not  larceny. 

Id. — Id. — Misdemeanor  — Felony  — Value  of  Property. — Under  Section 
151-4.  Penal  Code,  the  embezzlement  of  a horse  or  other  of  the  animals  sped* 
f<*d  In  Section  487.  Subdivision  3,  of  that  Code,  is  felony,  without  regard  to 
th«*  value  of  the  property. 
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Id. — Ip. — Venue — Irrelevant  Instruction. — The  defendant  asked  the 
Court  to  Instruct  the  Jury,  that  if  the  defendant,  at  the  time  of  recelv- 
In*  the  horse  from  Its  owner  in  the  County  of  San  Benito,  intended  to 
feloniously  steal,  convert,  or  appropriate  It,  they  should  acquit;  and  also 
the  following  instruction : **  If  you  believe,  from  the  evidence,  that  the 

horse  was  given  Into  the  hands  of  the  defendant  by  the  complaining  wit- 
ness In  the  County  of  8an  Benito,  and  that  it  was  afterwards  taken  by 
defendant  into  the  counties  of  Merced,  Fresno,  or  any  other  county  than 
the  County  of  San  Benito,  and  by  him  in  such  county  lost  or  converted 
to  his  own  use,  you  can  not  convict ; " and  the  Court  refused  to  grant  the 
first  Instruction,  and  qualified  the  second  Instruction  by  adding:  **  Unless 
you  also  find  that  defendant,  at  the  time  of  receiving  the  horse.  Intended 
to  feloniously  appropriate  It  to  his  own  use." 

Held:  The  first  of  these  Instructions  was  properly  refused,  because  there 

was  no  evidence  tending  to  show  on  appropriation  by  the  defendant  at  the 
time  of  receiving  the  horse. 

The  second  Instruction  as  originally  presented  was  not  correct,  because 
the  fact  that  the  horse  might  have  been  taken  by  defendant  and  feloni- 
ously converted  to  his  own  use  In  any  one  of  the  counties  specified  In  the 
Instruction,  within  five  hundred  yards  of  the  county  of  San  Benito,  was 
Ignored. 

In  modifying  It,  the  Court,  by  Its  words  of  qualification,  must  have 
referred  either  to  the  appropriation  of  the  horse  within  the  five  hundred 
yards  belt  between  the  County  of  San  Benito  and  any  of  the  outside 
counties,  or  to  the  original  taking  In  the  County  of  San  Benito.  If  to 
the  former,  the  Instruction  as  qualified  was  not  erroneous.  If  to  the 
latter.  It  was,  like  the  preceding  Instruction  which  the  Court  refused  to  give. 
Inapplicable  to  the  evidence  In  the  case;  and  for  that  reason,  even  if  erron- 
eous, not  calculated  to  mislead  the  jury. 

Id.  — Id.  — Id.  — Deposition  Before  Committing  Magistrate  — Objection.— 
The  District  Attorney  having  offered  to  prove  statements  of  the  defendant 
when  testifying  as  a witness  In  his  own  behalf,  at  his  preliminary  examina- 
tion before  the  examining  magistrate,  the  defendant  objected  on  the  ground 
that  the  deposition  had  been  reduced  to  writing  and  that  It  was  the  best 
evidence ; and  thereupon  the  deposition  was  produced  and  read  In  evidence 
without  objection. 

Held:  An  objection  to  the  admission  of  evidence  can  not  be  made  In  this 
Court  for  the  first  time.  It  is  a general  principle  running  through  all 
the  cases,  that  a party  must  object  at  the  time  the  act  Is  done  or  ruling 
made  by  the  Court.  If  he  does  not,  he  will  not  be  heard  afterwards  to 
complain. 

Id.  — Impeachment  of  Witness  — Immaterial  Error.  — A question  was  asked 
the  defendant,  for  the  purpose  of  impeachment,  as  to  a declaration  previously 
made  by  him ; but  neither  time,  nor  place,  nor  person  present  was  indicated 
by  the  question. 

Held:  The  objection  to  the  question  was  properly  sustained,  and,  even  If  the 
ruling  was  erroneous.  It  was  error  without  Injury,  because  the  witness  did 
■nbsequently  answer  a like  question  without  objection. 

Appeal  from  a judgment  of  conviction,  and  from  an  order 
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denying  a new  trial,  in  the  Superior  Court  of  San  Benito 
County. 

D.  17.  Burchard  and  H.  W.  Scott,  for  Appellant 

A.  L.  Hart,  Attorney  General,  for  Respondent 

McKee,  J. : 

This  case  arises  out  of  an  information  against  the  defend- 
ant for  embezzlement.  Conviction  followed  the  trial  of  the 
defendant,  and  on  this  appeal  from  the  judgment  and  order 
denying  his  motion  for  a new  trial,  it  is  contended  on  his  be- 
half, that  the  conviction  is  erroneous,  because  the  offense 
committed,  if  any,  was  larceny,  not  embezzlement. 

The  evidence  went  to  prove  that  the  defendant  in  March, 
1879,  in  the  county  of  San  Benito,  hired  a horse  from  its 
owner  for  a term  of  two  months,  and  he  agreed  that  he  would 
use  it  exclusively  in  San  Benito  County,  and  redeliver  it  to 
the  ■•wner  at  the  end  of  the  term,  and  then  pay  for  its  hire. 
Under  this  contract  the  horse  was  delivered  to  the  defendant, 
who  used  it  for  about  a month  in  San  Benito  County,  but  after- 
wards— some  time  in  April,  1879 — he  took  the  horse  out  of 
the  county,  without  the  consent  of  the  owner,  into  the  coun- 
ties of  Merced,  Stanislaus,  and  San  Joaquin,  where  he  tried 
to  dispose  of  it  by  sale  or  raffle,  and  he  never  returned  the 
horse  to  its  owner  nor  settled  for  its  hire,  but  converted  the 
same  to  his  own  use. 

1.  The  proofs  did  not  make  out  a case  of  larceny.  Larceny 
is  the  felonious  stealing,  taking,  carrying,  or  driving  away 
the  personal  property  of  another.  (P.  C.,  § 484.)  When  the 
act  of  taking  co-exists  with  a felonious  intent  to  deprive  the 
owner  of  his  property,  the  offense  is  complete;  hence,  if  at 
the  time  of  receiving  the  horse  from  its  owner  the  defendant 
had  conceived  the  fraudulent  intent  to  take  it  and  convert  it 
to  his  own  use  and  to  deprive  the  owner  of  it,  and  did,  in 
fact,  obtain  the  possession  for  that  purpose,  he  would  have 
been  guilty  of  larceny,  because  the  fraudulent  receipt  of  the 
property  of  another,  amounts  in  law  to  a taking  without  his 
consent  But  here  there  was  no  charge  against  the  defendant 
and  no  proof  that  the  original  taking  was  felonious.  The 
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horse  was  intrusted  to  the  defendant  by  the  owner  for  a lawful 
purpose.  There  was  nothing  in  the  evidence  which  tended  to 
prove  that  the  defendant  received  it  otherwise  than  for  that 
purpose;  therefore  the  delivery  was  such  as  to  divest  the 
owner  of  the  possession  of  his  horse  and  to  vest  it  in  the  de- 
fendant, for  the  time  expressed  in  their  contract,  to  be  restored 
at  the  end  of  that  time  to  the  owner  in  San  Benito  County. 
In  taking  the  horse  for  that  purpose,  the  defendant  became 
bailee  of  it  for  the  owner,  and  continued  to  hold  it  as  such 
until  he  absconded  from  the  county,  taking  the  horse  with 
him.  That  act,  being  in  violation  of  his  duty  as  bailee  and 
connected  with  the  fraudulent  intent  to  appropriate  the  horse, 
and  to  deprive  the  owner  of  it,  as  the  jury  found  by  their 
verdict,  constituted  embezzlement  and  not  larceny. 

2.  But  it  is  also  urged  that  if  embezzlement,  the  conviction 
is  erroneous,  because  the  property  stolen  did  not  exceed  fifty 
dollars  in  value;  and  as  embezzlement  is  punishable  as  larceDy, 
the  offense  was  a misdemeanor,  and  the  action  was  barred  by 
the  Statute  of  Limitations.  If  the  offense  was  a misde- 
meanor it  was  barred,  because  the  information  was  filed  more 
than  a year  after  its  commission.  (Pen.  C.,  § 801.)  But  it 
was  not  a misdemeanor,  unless  the  value  of  the  property 
stolen  constituted  an  element  in  the  offense.  As  to  the  fact 
of  value  there  is  no  conflict  in  the  evidence.  The  horse  did 
not  exceed  in  value  fifty  dollars,  and,  in  ordinary  cases,  this 
would  amount  to  petit  larceny,  and  would  be  a misdemeanor. 
In  such  cases  it  is  true,  as  a general  rule,  that  the  value  of 
property  stolen  must  be  alleged  and  proved;  but  there  are 
exceptions  to  the  rule  in  favor  of  a particular  species  of  prop- 
erty designated  by  the  Legislature.  Thus,  grand  larceny  is 
defined  to  be  “ larceny  committed  of  a horse,  mare,  gelding, 
cow,  steer,  bull,  calf,  mule,  jack,  jenny,  goat,  sheep,  or  hog.” 
(Pen.  C.,  § 487,  subd.  3.)  Any  one  of  those  enumerated 
animals  is  made  by  the  law  the  subject  of  larceny  or  embez- 
zlement without  reference  to  its  value.  The  law  makes  no 
distinction  between  grand  and  petit  larceny  as  in  the  theft  of 
other  species  of  property.  It  fixes  a definite  punishment  for 
the  stealing  of  a horse,  whether  its  value  be  five  hundred 
dollars  or  only  five  dollars.  The  value  of  the  horse  was  there- 
fore not  an  ingredient  of  the  offense  of  stealing  the  horse, 
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and  it  was  not  necessary  to  aver  or  prove  its  value;  there- 
fore, the  instruction  which  the  defendant  requested  to  be  given 
to  the  jury,  to  the  effect  that  if  the  value  of  the  horse  did  not 
exceed  fifty  dollars,  and  if  the  embezzlement  of  the  horse  took 
place  more  than  a year  prior  to  the  filing  of  the  complaint 
before  the  committing  magistrate,  they  must  acquit,  was  prop- 
erly refused.  ( People  v.  Leehey,  4 Pac.  C.  L.  J.  75.) 

3.  It  is  next  assigned  as  error  that  the  Court  refused  to 
give  an  instruction  to  the  jury  at  the  request  of  the  defend- 
ant, to  the  effect  that  if  the  defendant,  at  the  time  of  receiv- 
ing the  horse  from  its  owner  in  the  County  of  San  Benito, 
intended  to  feloniously  steal,  convert,  or  appropriate  it,  they 
should  acquit:  and  gave  the  following  instruction,  namely: 
“ If  you  believe,  from  the  evidence,  that  the  horse  was  given 
into  the  hands  of  the  defendant  by  the  complaining  witness,  in 
the  County  of  San  Benito,  and  that  it  was  afterwards  taken 
by  defendant  into  the  counties  of  Merced,  Fresno,  or  any  other 
county  than  the  county  of  San  Benito,  and  by  him  in 
such  county  lost  or  converted  to  his  own  use,  you  can  not  con- 
vict,  unless  you  also  find  that  defendant,  at  the  time  of  re- 
ceiving the  horse,  intended  to  feloniously  appropriate  it  to  his 
own  use.” 

The  first  of  these  instructions  was  properly  refused,  because, 
as  has  been  already  stated,  there  was  no  evidence  tending  to 
show  an  appropriation  by  the  defendant  at  the  time  of  receiv- 
ing the  horse.  The  second  of  the  instructions,  as  appears  by  the 
record,  is  marked,  “ given  with  the  words  of  qualification  con- 
tained in  the  last  part  of  the  instruction.” 

As  it  was  originally  presented,  the  instruction  was  not  cor- 
rect, because  the  point  of  law  comprehended  in  it  was  not 
stated  fairly  and  concisely.  The  fact  that  the  horse  might 
have  been  taken  by  defendant,  and  feloniously  converted  to 
his  own  use  in  any  of  the  counties  specified  in  the  instruction, 
within  five  hundred  yards  of  the  County  of  San  Benito,  was 
ignored.  A fraudulent  appropriation  of  the  horse  in  any  of 
those  counties,  within  the  five-hundred-yard  belt  of  the  county 
in  which  the  horse  had  been  rightfully  received,  would  have 
made  the  defendant  guilty,  and  he  was  not  entitled  to  acquit- 
tal. So  that,  instead  of  modifying  the  instruction,  the  Court 
should  have  refused  it  But  in  modifying  it,  the  Court,  by 
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its  words  of  qualification,  must  have  referred  either  to  the 
appropriation  of  the  horse  within  the  five-hundred-yard  belt 
between  the  County  of  San  Benito  and  any  of  the  outside 
counties  specified  in  the  original  instruction  as  presented  (be- 
cause the  Court  had  previously  fully  instructed  the  jury  upon 
that  point),  or  to  the  original  taking  in  the  County  of  San 
Benito.  If  to  the  former,  the  instruction,  as  qualified,  was 
not  erroneous ; if  to  the  latter,  it  was,  like  the  preceding  in- 
struction, which  the  Court  refused  to  give,  inapplicable  to  the 
evidence  in  the  case,  and,  for  that  reason,  was  not  calculated 
to  mislead  the  jury;  and  if  erroneous,  the  error  was  not  preju- 
dicial, for  it  appears,  by  the  record,  that  the  law  of  the  case 
as  it  was  submitted  to  the  jury  on  the  evidence,  was  fairly 
presented  by  the  Court.  By  the  unchallenged  instructions 
contained  in  the  record,  the  jury  were  correctly  charged  as  to 
what  constituted  embezzlement,  and  also,  as  to  the  necessity 
of  finding  that  the  offense,  if  committed  at  all,  was  within 
the  jurisdiction  of  San  Benito  County.  Two  of  those  in- 
structions given  by  the  Court  of  its  own  motion,  two  given 
at  the  tequest  of  the  defendant,  and  one  at  the  request  of  the 
prosecution,  especially  directed  the  jury  that  if  they  found 
that  the  offense  was  not  committed  in  the  County  of  San 
Benito,  or  within  five  hundred  yards  of  the  boundary  line 
thereof,  they  must  acquit  As  an  entirety  these  instructions 
correctly  laid  down  the  law  of  the  case,  and  the  verdict  re- 
turned by  the  jury  was  according  to  the  evidence.  That  be- 
ing the  case,  this  Court  will  not  set  aside  the  verdict  and 
grant  a new  trial,  even  if  it  should  find  in  the  record  an  erro- 
neous instruction,  which  was  not  calculated  to  mislead  the 
jury,  and  where  the  jury  were  bound  to  find  as  they  did. 
(Moffitt  v.  Cressler,  8 Iowa,  122;  State  v.  Donovan,  10  Nev. 
36;  Carrington  v.  P,  M.  S.  S.  Co.,  1 Cal.  476.) 

4.  For  the  purpose  of  proving  the  appropriation  of  the 
horse  by  the  defendant  and  his  movements  in  the  several 
counties  through  which  he  went  with  it,  the  District  Attorney 
offered  to  prove  some  statements  which  the  defendant  had 
made  when  testifying  as  a witness  in  his  own  behalf  at  his 
preliminary  trial  before  the  committing  magistrate.  To  oral 
evidence  of  such  statements  counsel  for  defendant  objected 
that  they  had  been  reduced  to  writing  in  the  form  of  a depo- 
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sition,  and  that  the  deposition  was  the  best  evidence.  The 
deposition  was  then  produced  and  read  as  evidence,  without 
objection.  Yet  the  admission  of  the  deposition  is  now  as- 
signed as  error.  An  objection  to  the  admission  of  evidence 
can  not  be  made  for  the  first  time  in  an  appellate  Court.  It 
is  a general  principle  running  through  all  cases  that  a party 
must  object  at  the  time  an  act  i8  done,  or  a ruling  made  by 
the  Court.  If  he  does  not,  be  will  not  be  heart!  afterwards 
to  complain.  {King  v.  Haney,  46  Cal.  660;  People  v.  Long, 
43  id.  444;  Livermore  v.  Stine,  43  id.  274.) 

5.  The  question  asked  by  defendant  of  the  complaining 
witness  was  evidently  for  the  purpose  of  impeachment  But 
neither  time  nor  place,  nor  person  present,  was  indicated  by 
the  question  (C.  C.  P.,  § 2054) ; the  objection  made  to  the 
question  was  therefore  properly  sustained.  But  if  the  ruling 
was  erroneous  it  was  error  without  injury,  because  witness 
did  subsequently  answer  a like  question,  without  objection. 

Judgment  and  orders  appealed  from  affirmed. 

Morrison,  C.  J.,  and  Mybick,  Boss,  Sharpstbin,  and  Mo- 
fuNSTBT,  JJ.,  concurred. 


(No.  7,471.  — Department  One.) 

November  21.  1882. 

101117  F.  LANG  v.  MAKGARETTE  SPECHT  srr  ax. 


8esvice  of  Transcript  Printed  under  Direction  of  Clerk  — Rules  of 
Supreme  Court.  — Under  Rule  10  of  this  Court  It  has  been  the  uniform 
practice,  where  the  written  transcript  has  been  transmitted  to  the  Clerk 
within  the  forty  days  fixed  by  Rule  2,  or  any  extension  of  such  period,  to 
require  only  the  service  upon  respondent  mentioned  In  Rule  10 ; that  Is, 
service  of  copy  of  the  transcript  after  the  same  has  been  printed  under 
the  direction  of  the  Clerk.  The  rules  do  not  require,  in  such  case,  service  of 
the  transcript  before  It  Is  printed. 

Statute  of  Limitations  wns.v  Defendant  Absent  from  State,  on  Note 
Executed  out  of  This  State.  — The  defendant  S.  pleaded  the  8tatute  of 
Limitations. 

Held:  As  the  note  was  executed  In  the  State  of  Nevada,  and  there  Is  no 
pretense  that  the  defendant  openly  visited  California  more  than  two  year* 
before  the  commencement  of  the  action,  the  Court  below  properly  found 
•fatust  the  defendant  as  to  the  bar  of  the  statute. 

Cal.  Rep*.  LX1I  — 10. 
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Findino  — Pleading  — Findings  Must  Cover  Issues.  — The  action  la  on  n 
promissory  note  against  the  defendant  S.,  who  alone  was  aerved,  as  Joint 
maker  with  one  K.,  brought  by  tbe  plaintiff  aa  Indorsee  of  the  lndorseea 
of  the  payees  in  tbe  note.  Tbe  complaint  contains  no  statement  of  facta 
which  would  suggest  that,  as  between  themselves.  K.  was  only  surety  for 
8.,  and  that  aa  such  surety  he  had  taken  up  the  note,  and  assigned  hla 
right  of  action  against  8.  The  answer  of  8.  avers  payment  of  the  note 
by  K.  Tbe  Court  below  found  “that  the  payment  made  by  K.  Co.,  was 
for  the  benefit  of  the  defendant,"  "and  that  the  payment  waa  made  by  the 
firm  of  K.  & Co.,  <«  liquidation  of  the  debt,  and  that  having  paid  the  same 
aa  surety,  hie  assignee  is  entitled  to  recover  against  hla  co-obllgor,  8.,  and 
that  the  assignment  to  the  plaintiff  waa  made  in  good  faith,  and  for  a 
valuable  consideration,  and  that  he  is  entitled  to  Judgment  for  one  thousand 
two  hundred  and  fifty-three  dollars." 

Held:  1.  If  these  findings  could  be  read  In  connection  with  the  evidence  In 
the  case,  they  would  be  strongly  suggestive  of  payment 

2.  But  since  they  can  not  be  so  read,  and  they  can  not  possibly  be  con- 
strued as  determining  that  K.  did  not  pay  the  note,  the  Court,  therefore, 
failed  to  find  on  the  issue  of  payment. 

8.  But  If  they  could  be  construed  as  finding  that  K.,  as  su.ety.  paid  the 
note  for  the  benefit  of  8.,  and  that  he  transferred  to  the  plaintiff  his  right 
to  recover  of  8.,  the  findings  would  be  entirely  unsupported  by,  and  outside 
of,  the  pleadings  In  the  case. 


Appeal  by  defendant  Specht  from  the  judgment  of  the 
Superior  Court  of  the  City  and  County  of  San  Francisco,  and 
from  an  order  denying  a motion  for  a new  trial.  Hunt,  J. 

Action  on  promissory  note.  The  action  was  commenced 
August  5,  1879,  by  the  plaintiff,  as  indorsee  of  one  John  L. 
Foster,  who  was  the  indorsee  of  Lonkey  & Smith,  the  payees 
of  the  note,  against  the  defendant,  Margarette  Specht,  upon 
a note  executed  by  her  and  one  A.  M.  Ivruttschnitt,  jointly, 
November  26,  1875,  payable  ninety  days  after  date,  for  six 
hundred  and  ten  dollars  and  forty-seven  cents,  with  interest 
at  the  rate  of  two  per  cent,  per  month  from  date  until  paid. 
Although  named  in  the  complaint  as  one  of  the  defendants,  no 
judgment  was  asked  in  the  prayer  of  the  complaint  against 
the  defendant  Kruttschnitt.  Judgment  was  given  April  21, 
1880,  by  the  Court  against  the  defendants,  after  trial,  as  to 
defendant  S.,  for  the  sum  of  one  thousand  two  hundred  and 
fifty-three  dollars,  and  costs.  The  defendant  S.,  after  mov- 
ing for  a new  trial,  took  this  appeal  on  the  thirteenth  day  of 
September,  1880.  On  the  last  day  for  filing  the  transcript  on 
appeal  with  the  Clerk  of  the  Supreme  Court,  the  appellant 
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filed  a written  transcript,  as  provided  in  Rule  10  of  this 
Court,  with  the  Clerk,  to  have  the  same  printed,  served,  and 
filed  as  therein  required.  The  service  of  the  transcript  as 
printed,  was  made  upon  the  attorney  for  the  respondent  on 
the  twenty-third  day  of  December  following.  The  respondent 
moved  in  this  Court,  upon  affidavits  and  notice,  to  dismiss  the 
appeal  for  failure  to  serve,  and  file  the  transcript  in  time.  The 
other  facts  are  stated  in  the  opinion  of  the  Court.  After  the 
decision  in  department,  a petition  for  rehearing  in  bank  was 
presented  and  denied. 

F.  J.  Castlehun  and  T.  C.  Van  Ness,  for  Appellant. 

As  to  the  first  defense,  the  evidence  shows  that  the  note 
was  made  in  the  State  of  Nevada,  on  the  twenty-sixth  day 
of  November,  1875,  and  that  it  became  due  on  February  24, 
1S76.  The  action  was  brought  August  5,  1879,  more  than 
two  years  after  the  making  of  the  note.  The  Civil  Code  (§  339, 
subd.  1)  provides  that  an  action  upon  an  instrument  in 
writing  executed  out  of  this  State  is  barred  in  two  years. 
Respondent  claims  that  Mrs.  Specht  was  absent  from  the 
State  for  at  least  two  years  (a  fact  not  denied),  and  that 
therefore  Section  351  of  the  Civil  Code  applies. 

Appellant,  however,  contends  that  the  last-named  section 
does  not  apply,  because  the  note  in  suit  was  made  out  of  this 
State,  between  non-residents  thereof.  If  it  be  held  as  apply- 
ing to  non-residents,  the  result  will  be  that  they  will  enjoy 
greater  privileges  than  residents  themselves  enjoy.  To  illus- 
trate : The-  payee  of  a note  made  in  Nevada  (supposing  Neva- 

da’s law  of  limitations  to  be  identical  with  our  own)  can  hold 
a note  made  in  Nevada  for  three  years,  eleven  months,  and 
twenty-five  days,  and  can  then  bring  the  note  to  California, 
where,  according  to  respondent’s  theory,  the  note  will  not  be 
barred  until  the  maker  has  been  in  California  for  two  years. 
The  presumption  is  that  the  Legislature  never  contemplated 
conferring  greater  privileges  on  non-residents  than  on  resi- 
dents. In  support  of  this  proposition  we  refer  to  the  follow- 
ing decisions:  Beardsley  v.  Souilimayd,  3 Green  (N.  J.)  Law, 
171 ; Taberrer  v.  Brentnall,  3 Harr.  (N.  J.)  282;  Wood  v.  Les- 
lie, 6 Vroom  (N.  J.),  472 ; Hyman  v.  Bayne,  83  111.  256 ; Hale 
v.  Lawrence,  1 Zab.  (N.  J.)  714. 
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The  Court  found  that  Kruttschnitt  signed  the  note  as  in- 
dorser or  surety  for  appellant.  This  finding  is  outside  of  the 
issues,  as  the  pleadings  show.  It  has  been  repeatedly  held 
that  a finding  outside  of  the  issues  does  not  warrant  a judg- 
ment. ( Devoe  v.  Devoe,  51  Cal.  543;  Morenhout  v.  Barron, 
42  id.  603;  Green  v.  Chandler,  54  id.  626.)  The  pleadings 
admit  that  Kruttschnitt  and  Mrs.  Specht  signed  and  were 
makers  of  the  note.  A finding  which  negatives  the  existence 
of  a fact  admitted  by  the  pleadings  is  a finding  against  the 
evidence,  and  the  judgment  rendered  thereon  is  erroneous. 
(Burnell  v.  Steams,  33  Cal.  468;  Hill  v.  Den,  54  id.  20; 
Tracy  v.  C-aig,  55  id.  91;  Silvey  v.  Neary,  reported  in  voL 
8,  p.  677,  P.  C.  L.  J.) 

In  Murdock  et  al.  v.  Clarke,  59  Cal.  683,  this  Court  used 
the  following  language:  “ It  was  said  in  the  case  of  Green  v. 
Cov-illavd,  10  Cal.  332,  that  a plaintiff’s  case  can  not  be  better 
as  proved,  than  it  is  as  stated.  It  is  a cardinal  rule  in  equity, 
as  in  all  pleading,  that  the  allegata  and  probata  must  agree, 
and  that  averments  material  to  the  case,  omitted  from  the 
pleading,  can  not  be  supplied  by  the  evidence,  or,  as  said  in 
Woodcock  v.  Bennett,  1 Cowen,  711 ; S.  C.,  13  Am.  Dec  568,  ‘in 
a Court  of  Chancery,  every  material  allegation  should  be  put 
in  issue  by  the  pleadings.’  Thus  in  Bank  of  U.  S.  v.  Schultz, 
3 Ohio,  62,  it  was  held  that  ‘ a party  can  not  travel  out  of  the 
matter  alleged  in  his  bill  to  make  a ground  of  relief;  and  ac- 
cordingly the  court,  even  upon  an  agreed  state  of  facts,  re- 
fused to  find  upon  facts  not  put  in  issue  by  the  bill.’  And  in 
a more  recent  case  Morenhout  v.  Barron,  42  Cal.  605,  the 
Court  says : ‘ The  complaint  does  not  aver  the  agreement  re- 
serving the  right  to  rescind,  which  is  found  by  the  Court  A 
finding  is  useless  and  idle,  unless  the  facts  found  are  within 
the  issues;  and  a judgment  based  upon  such  facts  can  not  be 
sustained.’  ” 

If  the  Court  finds  contrary  to  the  facts  admitted  by  the 
answer,  the  findings  must  be  disregarded.  ( McDonald  v.  M. 

V.  Homestead  Association,  51  Cal.  210;  Gregory  v.  Nelson,  41 
id.  278 ; Bradbury  v.  Cronise,  46  id.  287 ; Marks  v.  Sayward, 
50  id.  57 ; Devoe  v.  Devoe,  51  id.  543.)  If  a finding  is  incon- 
sistent with  the  judgment,  it  is  fatal,  without  an  exception. 
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(Lucas  v.  San  Francisco,  28  Cal.  591 ; Burnett  v.  Steams,  33 
id.  468;  Solomon  v.  Reese,  34  id.  28.) 

In  the  case  at  bar,  there  is  a finding  that  Kruttschnitt 
signed  as  surety,  and  yet  the  judgment  is  against  both  the 
obligors.  A finding  “ that  all  the  material  facts  set  forth  in 
this  complaint  are  true,”  will  not  support  a judgment.  (Ladd 
v.  Tully,  51  Cal.  277.)  If  findings  do  not  respond  to  the  is- 
sues, the  judgment  will  be  reversed.  (Roeding  v.  Perasso, 
7 P.  C.  L.  J.  153.)  Where  findings  are  contradictory  upon  a 
material  point  the  judgment  can  not  be  sustained.  (Manly 
v.  Rowlett,  55  Cal.  94.) 

John  C.  Burch,  for  Respondent. 

1.  It  is  admitted  that  appellant  made  said  note,  so  that  the 
burden  of  proof  of  all  matters  of  defense  devolves  upon  the 
defendant.  (Lvndsley  ,.  Europ.  Pet.  Co.,  3 Lans.  (N.  Y.)  170; 
10  Abb.  Pr.  (N.  S ) 107 ; 41  How.  Pr.  56 ; Hereth  v.  Smith,  33 
Ind.  514.)  Appellant,  being  on  her  way  to  Europe,  made  the 
note  at  Virginia  City,  Nevada,  and  left  for  Germany  the  next 
day,  and  remained  away  until  just  before  suit  was  brought, 
August,  1879.  It  also  appears  that  her  place  of  residence  is 
and  was  San  Francisco.  There  is  nothing  in  the  first  point. 

2.  In  Bosquett  v.  Crane,  51  Cal.  505,  this  Court  held  that 

the  findings  may  be  amended  on  remittitur.  In  Le  Clert  v. 
Oullahan  et  al.,  52  id.  253,  where  the  findings  were  silent  on 
a material  issue,  the  case  was  remanded  for  further  findings! 
But  here  the  new  matter  set  out  in  the  answer  is  wholly  im- 
material and  constitutes  no  defense.  In  McCourtney  v.  For- 
tune, 57  id.  016,  Justice  McKee,  speaking  for  the  Court,  held, 
* * * « if  there  be  no  finding  on  a material  issue,  the 

judgment  can  not  be  sustained.”  (Phipps  v.  Harlan,  53  id. 
87.)  “ But  a judgment  will  not  be  reversed  on  that  ground, 

where  the  w»ant  of  a finding  on  a particular  issue  is  not  preju- 
dicial to  the  appellant.”  (C.  C.  P.,  § 475.)  No  substantial 
right  being  affected  (Johnson  v.  Perry,  53  Cal.  354),  the 
judgment  should  be  affirmed. 

We  submit  that  the  appeal  in  this  case  appears  to  have 
been  taken  for  delay.  It  is  without  merit,  and  damage  should 
be  imposed.  (C.  C.  P.,  § 957.) 
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The  Court: 

Under  rule  ten  of  this  Court  it  has  been  the  uniform  prac- 
tice, where  the  written  transcript  has  been  transmitted  to  the 
Clerk  within  the  forty  days  fixed  by  rule  two,  or  any  exten- 
sion of  such  period,  to  require  only  the  service  upon  respond- 
ent mentioned  in  rule  ten,  that  is,  service  of  copy  of  the- 
transcript  after  the  same  has  been  printed  under  the  direction 
of  the  Clerk.  The  rules  do  not  require,  in  such  case,  service 
of  the  transcript  before  it  is  printed. 

The  note  sued  on  was  executed  in  the  State  of  Nevada,  and 
there  is  no  pretense  that  defendant  Specht  openly  visited 
California  more  than  two  years  before  the  commencement  of 
the  action.  The  Court  below  properly  found  against  defend- 
ant upon  the  plea  of  the  Statute  of  Limitations. 

The  complaint  alleges  the  execution  of  the  promissory  note 
by  defendants  Specht  and  Krultschnilt  as  joint  makers.  It 
contains  no  statement  of  facts  which  would  suggest  that,  as 
between  themselves,  Kruttschnitt  was  surety  only  for  Specht, 
and  that  as  such  surety  had  taken  up  the  note  and  assigned 
his  right  of  action  against  his  principal.  The  complaint  - 
alleges  that  the  payees  indorsed  to  plaintiff’s  indorsers.  The 
answer  of  Specht  avers  payment  of  the  note  by  Kruttschnitt. 
The  Court  found  that  Kruttschnitt  signed  the  note  as  surety 
for  Specht 

There  is  no  finding  upon  the  issue  of  payment,  nor  any  . 
finding  relating  to  the  matter  of  payment,  except  the  follow- 
ing: “ I further  find  that  the  payment  made  by  Kruttschnitt 
& Co.,  was  for  the  benefit  of  the  defendant  ” (the  only  defend- 
ant served  was  Specht), and  that  the  payment  was  made  by 
the  firm  of  Kruttschnitt  & Co.,  in  liquidation  of  the  debt,  and 
that  having  paid  the  same  as  surety,  his  assignee  is  entitled 
to  recover  against  his  co-obligor,  Margarette  Specht,  and  that 
the  assignment  to  John  F.  Lang,  the  plaintiff,  was  made  in 
good  faith  and  for  a valuable  consideration,  and  that  he  is  en- 
titled to  judgment  for  one  thousand  two  hundred  and  fifty- 
three  dollars.” 

From  the  amount  of  the  judgment  it  would  appear  that  it 
was  intended  to  allow  for  the  amount  paid  to  the  payees  or 
holders  of  the  note  by  some  party  or  parties  with  legal  inter' 
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tst  thereon.  But,  as  we  have  seen,  the  action  is  brought  on 
* the  note.  If  we  read  the  finding  in  connection  with  the  evi- 
dence to  which  it  seems  to  refer,  payment  is  found.  But  this 
can  not  properly  he  done.  Separated  from  the  reference  to 
“ the  payment  made  by  Kruttschnitt  & Co.” — a payment  not 
previously  mentioned  in  the  findings — and  the  proposition  of 
law  insterted  into  the  finding,  that  Kruttschnitt  & Co.,  “ hav- 
ing paid  the  same  in  liquidation  of  the  debt,  his  assignee  is 
entitled  to  recover,”  there  is  certainly  no  direct  finding  that 
the  note  was  not  paid  by  Kruttschnitt,  who  was  joint  maker 
as  to  the  payees.  In  brief,  the  findings,  so  far  as  they  go,  arc 
strongly  suggestive  of  a payment  of  the  note  by  Kruttschnitt; 
they  can  not  possibly  be  construed  as  determining  that  Krutt- 
schnitt  did  not  pay  the  note.  The  Court,  therefore,  failed  to 
find  upon  the  issue  of  payment. 

The  findings  — if  they  could  be  construed  to  be  that  Krutt- 
schnitt, as  surety,  paid  the  note  for  the  benefit  of  defendant 
Specht,  and  that  he  thereupon  transferred  his  right  to  recover 
of  defendant  Specht  to  plaintiff  — would  be  utterly  unsup- 
ported by  the  averments  of  the  complaint  and  entirely  outside 
of  the  pleadings. 

Judgment  and  order  reversed  and  cause  remanded  for  a 
new  trial. 


INo.  7,454.  — Department  One.1 
Norember  22,  1882. 

0.  ROSENKRANZ  r.  PHILIP  WAGNER  et  al. 


Cxoaa  Mechanic's  Lien  Law,  Sub-conteactor's  Lien  la  Subordinate  to 
Contract  or  the  Obioinal  Contractor  — Complaint  Insufficient.  — 
Action  of  foreclosure  of  mechanic's  Hen  by  plaintiff  as  snb-contraetor  under 
one  W„  the  original  contractor,  against  tbe  defendants,  Wagner  and  wife, 
owners  of  the  premises.  The  complaint  failed  to  state  that  anything  was 
doe  from  the  defendants  Wagner  and  wife  to  the  original  contractor  when 
plaintiff's  lien  was  filed  or  that  defendants  were  notified  or  had  any  knowl- 
edge of  tbe  claim  of  plaintiff  prior  to  tbe  payment  in  fall  of  the  amount 
doe  to  the  original  contractor  under  his  contract.  Held:  The  complaint 
contains  no  statements  of  a cause  of  action, 
la.  — Finding  outside  op  Issue.  — The  Court  below  found  as  a fact  that 
the  defendants,  Wagner  and  wife,  were  notified  orally  and  In  writing  that 
the  plaintiff  had  performed  work,  etc.,  for  which  he  claimed  sixty  dollars 
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and  eighteen  cents  before  defendants  made  the  second  payment  of  Are 
hundred  dollars  to  the  contractor.  Held:  This  finding  Is  entirely  without 
the  Issues  made  by  the  pleadings. 


Appeal  by  the  plaintiff  from  the  judgment  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco.  Latimer,  J. 

Action  of  foreclosure  of  mechanic’s  lien.  In  the  complaint 
it  was  alleged,  “ that  the  defendant  Philip  Wagner  is,  and  at 
all  the  times  herein  mentioned  was,  the  owner  of  the  land  and 
premises  situate,”  etc.  (Here  follows  the  description  of  the 
premises.) 

“ That  prior  to  the  twentieth  day  of  November,  1877,  said 
defendant,  Wagner,  had  employed  defendant,  Walsh,  as  an 
original  contractor,  to  improve,  alter,  and  repair  a certain  build- 
ing or  dwelling-house  on  said  lands,  for  him,  defendant,  Wag- 
ner. Thai  defendant,  Walsh,  went  on  under  said  employment, 
and  took  charge  of  and  improved,  altered,  and  repaired  said 
building  on  said  land  for  said  defendant.  That  under  the 
direction,  and  with  the  knowledge  of  said  defendant  Wagner, 
defendant  Walsh  employed  plaintiff  on  said  building  as  a 
tinsmith,  and  to  furnish  the  materials  for  all  the  tinwork 
thereon,  namely,  tin  and  galvanized  iron,  and  promised 
to  pay  said  plaintiff  in  gold  coin  upon  the  termination 
of  his  said  labor,  and  for  his  said  materials  furnished, 
what  the  same  might  be  reasonably  worth.  That,  in  consid- 
eration of  said  promise,  said  plaintiff  went  on  and  performed 
the  labor  and  furnished  tho  materials,  consisting  of  tin  and 
galvanized  iron,  required  in  tho  performance  of  all  said  tin 
work,  between  the  twentieth  day  of  November  and  the  elev- 
enth day  of  December,  1877,  and  all  said  materials  were 
actually  used  in  tho  said  improvement,  alteration,  and  repair 
of  said  structure.  That  the  amount  of  said  labor  and  mate- 
rials furnished  were  reasonably  worth  the  sum  of  sixty  dol- 
lars and  eighteen  cents;  that  no  part  of  said  sum  has  ever 
been  paid  to  said  plaintiff,  Rnd  that  there  remains  due  said 
plaintiff  the  sum  of  sixty  dollars  and  eighteen  cents  gold  coin 
therefor.  That  on,  to  wit,  the  fifteenth  day  of  January,  1878, 
said  building  wtys  completed,  and  within  thirty  days  there- 
after, to  wit,  on  the  seventeenth  day  of  January,  1878,  said 
plaintiff  filed  for  record  with  the  County  Recorder  of  said 
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city  and  county,  a claim  in  writing,  containing  a true  statement 
of  his  demand  for  said  work  and  materials,  after  deducting 
all  just  credits  and  offsets,  and  showing  that  said  sum  of  sixty 
dollars  and  eighteen  cents  in  gold  coin  was  justly  due  to  him, 
said  plaintiff,  for  his  said  labor  and  materials  furnished,  and 
also  setting  forth  in  said  claim  the  name  of  the  owner  of  said 
premises,  to  wit,  Philip  Wagner,  and  also  the  name  of  tho 
person  by  whom  he,  said  plaintiff,  was  so  employed,  to  wit, 
George  Walsh;  with  a statement  of  the  terms,  time’  given, 
and  conditions  of  his  said  contract,  and  also  a description  of 
the  property  to  be  charged  with  his  lien,  sufficient  for  identi- 
fication, which  claim  was  verified  by  the  oath  of  said  plaintiff 
and  was  thereupon  recorded  in  said  Recorder’s  office. 

“ Plaintiff  further  avers  that  the  whole  of  said  land  is  neces- 
sary for  the  convenient  use  and  occupation  of  said  building 
That  he,  plaintiff,  paid  two  dollars  and  seventy-five  cents  for 
the  said  recording  and  verification  of  said  claim;  that  one 
hundred  dollars  is  a reasonable  attorney’s  fee  for  plaintiff’s 
attorney  in  this  action,  and  that  ninety  days  have  not  elapsed 
since  the  filing  and  recording  of  said  claim.  That  said  de- 
fendants, Mary  Wagner,  I.  Wells,  Bass,  Doe,  Roe,  White,  and 
Black,  have  each  some  claim  against  or  lien  upon  said  prem- 
ises. Wherefore  plaintiff  prays  judgment,”  etc. 

The  defendants,  Philip  and  Mary  Wagner,  after  denying 
specifically  the  allegations  of  the  complaint  in  their  answer, 
alleged  substantially  as  follows:  That  the  property  belonged 
to  Mary  Wagner,  the  wife  of  Philip;  that  the  original  con- 
tractor was  one  Ivory  Wells  and  not  G.  Walsh;  that  plaintiff 
contracted  with  Wells  to  do  the  tin  work,  etc.,  on  the  house 
for  a fixed  compensation;  that  he  failed  to  comply  with  his 
contract  and  abandoned  it;  that  Wells’  agreement  with  the 
defendants  was  to  furnish  labor  and  materials  and  make  the 
improvements  upon  the  premises  for  one  thousand  five  hun- 
dred dollars,  payable  in  three  equal  installments,  as  the  work 
progressed  and  upon  the  production  of  the  certificate  of  an 
architect  showing  due  performance;  that  after  the  second 
payment  to  Wells  he  also  abandoned  the  contract,  and  they, 
the  defendants,  as  authorized  by  the  agreement,  after  three 
days’  notice  to  Wells,  hired  other  parties  and  completed  the 
improvements  at  a cost  to  them  of  four  hundred  and  thirty- 
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two  dollars  and  twenty-three  cents,  leaving  a balance  of  the 
original  contract  price  in  their,  hands  of  sixty-seven  dollars 
and  seventy-seven  cents,  which  amount  they  had  offered  to 
pay  to  the  plaintiff  and  the  other  claimants  of  liens,  but  as 
they  refused  to  take  it  the  defendants  offered  to  pay  the  sum 
into  Court 

The  eleventh  finding  is  as  follows : That  after  the  work  had 
progressed  so  far  as  to  entitle  said  Wells  to  said  certificate  of 
the  architect  entitling  him  to  demand  the  said  second  pay- 
ment of  five  hundred  dollars,  to  wit,  on  the  twenty-seventh 
day  of  December,  1877,  said  plaintiff  notified  orally  and  in 
writing  said  defendants,  Wagner  and  Wagner,  that  he  had 
performed  the  work,  etc.,  for  which  he  claimed  said  sixty  dollars 
and  eighteen  cents,  and  had  not  been  paid  by  said  Wells,  and 
requested  payment  therefor ; that  thereupon  both  of  said 
Wagners  told  him  he  should  be  paid,  and  advised  him  to  file 
a mechanic’s  lien  therefor. 

J.  C.  Bates,  for  Appellant 

T.  F.  Bachelder,  for  Respondent 

The  Court: 

The  Court  below  found  as  a fact,  defendants  were  notified 
orally  and  in  writing,  that  plaintiff  had  performed  work,  etc., 
for  which  he  claimed  sixty  dollars  and  eighteen  cents,  before 
defendants  made  the  payment  of  five  hundred  dollars  to  the 
contractor. 

The  finding  is  entirely  without  the  issues  made  by  the 
pleadings.  The  complaint  fails  to  allege  that  anything  was 
due  from  defendants  to  the  original  contractor  when  plain- 
tiffs lien  was  filed,  or  that  defendants  were  notified  or  had 
any  knowledge  of  the  claim  of  plaintiff,  prior  to  the  payment 
in  full  of  the  amount  due  to  the  original  contractor  under  his 
contract.  The  complaint  contains  no  statement  of  a cause  of 
action.  ( Renton  v.  Conley,  49  Cal.  187 ; Weils  v.  Cohn,  51  id. 
423 ; Dingley  v.  Oreene,  54  id.  333.) 

Judgment  affirmed. 


Digitized  by  Google 


Xov.  1882.] 


Haitly  v.  Kelly, 


155 


CNo.  7,324.  — Department  One.] 

November  22,  1882. 

PATRICK  HANLY  v.  .TAMES  KELLY  et  al. 


Buenos  — Estoppel  — Trust  — Equity.  — The  amended  complaint  showed 
In  substance,  that  In  1873  plaintiff  recovered  a judgment  against  the  de- 
fendant, James  Kelij,  which  judgment  established  a trust  in  favor  of  the 
plaintiff  as  to  certain  money  deposited  In  1865  by  plaintiff  with  defendant, 
James  Kelly,  repayable  on  demand ; that  demand  was  made  In  1872,  and 
defendant  refused  to  pay,  etc. ; that  the  money  was  Invested  as  part  pay- 
ment In  the  purchase  by  Kelly  of  a lot  of  land  In  his  own  name,  and  upon 
which  a declaration  of  homestead  was  subsequently  made  by  him.  And 
the  prayer  of  the  amended  complaint  was,  that  It  be  adjudged  that  K.  held 
such  portion  of  the  lot  In  trust  for  plaintiff  as  the  trust  money  bears  to 
the  whole  purchase  price  of  the  lot,  etc.  The  allegation  with  reference  to 
the  Investment  of  the  trust  moneys  by  Keliy  In  the  lot  of  land,  is : That 
whilst  said  trust  money  has  been  so  as  aforesaid  In  the  hands  of  the  said 
James  Kelly,  he,  the  s&ld  James  Kelly,  has  invested  the  same  and  Its  pro- 
ceeds, etc.  j 

Held:  For  aught  that  appears,  the  Investment  was  made  with  full  knowl- 
edge on  the  part  of  the  plaintiff  before  the  action  was  brought  to  recover 
the  amount  deposited,  with  interest,  which  resulted  In  the  judgment  in 
the  action  at  law,  and  since  facts  are  alleged  showing  that  the  plaintiff 
bad  complete  Information  respecting  the  amount  and  condition  of  the 
trust  fund,  he  must  be  held  to  have  elected  hla  remedy  at  law,  and  estopped 
from  pursuing  In  equity  the  fund  Into  the  homestead. 


Appeal  by  the  plaintiff  from  a judgment  in  the  Superior 
Court  of  the  City  and  County  of  San  Francisco.  Hunt,  J. 

Action  to  declare  and  enforce  a trust  as  against  the  de- 
fendants James  Kelly  and  Mary  Kelly,  his  wife.  The  third 
amended  complaint  of  the  plaintiff  sets  forth:  That  on  the 
nineteenth  day  of  March,  1873,  at  said  City  and  County  of 
San  Francisco,  in  an  action  in  the  Nineteenth  District  Court, 
the  plaintiff  recovered  a judgment  against  the  defendant, 
James  Kelly,  which  judgment  conclusively  established  that 
on  or  about  September,  1865,  at  said  City  and  County  of  San 
Francisco,  the  plaintiff,  through  his  wife,  deposited  with  said 
defendant,  James  Kelly,  through  the  wife  of  the  latter,  six 
hundred  dollars,  in  lawful  money  of  the  United  States,  being 
money  of  said  plaintiff,  which  money  the  said  defendant 
Janies  Kelly  personally  received,  to  be  held  and  safely  kept 
by  him  in  trust  for  said  plaintiff  until  the  same  should  ho 
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thereafter  demanded  of  him  by  said  plaintiff,  and  upon  such 
demand  to  be  returned  and  paid  over  to  said  plaintiff;  that 
such  demand  was  made  by  said  plaintiff  upon  said  defendant 
James  Kelly,  on  the  twenty-first  day  of  May,  1872;  that  said 
defendant  James  Kelly  bad  never  returned  or  paid  over  to 
said  plaintiff  said  sum  of  money  or  any  part  thereof,  and  that 
there  was  then  due  from  said  defendant  James  Kelly  to  said 
plaintiff,  on  account  of  said  trust  money  and  interest  thereon, 
the  sum  of  six  hundred  and  thirty-four  dollars  and  eighty- 
two  cents,  together  with  the  sum  of  seventy-nine  dollars  and 
seventy-five  cents  for  said  plaintiff’s  costs  and  disbursements 
in  that  action.  That  no  part  of  said  trust  money,  nor  of  any 
interest  thereon,  nor  of  the  above-mentioned  costs  and  dis- 
bursements has  ever  been  paid  by  the  said  James  Kelly  to 
plaintiff.  That,  whilst  said  trust  money  has  been  so  as  afore- 
said in  the  hands  of  the  said  James  Kelly,  he,  the  said  James 
Kelly,  has  invested  the  same  and  its  proceeds  (with  two  hun- 
dred and  seventy-five  dollars  money  of  the  said  James  Kelly), 
in  the  purchase  of  a certain  lot  of  land  (here  follows  a descrip- 
tion of  the  land)  ; and  that  said  James  Kelly  has  taken  the  deed 
of  conveyance  of  said  lot  in  the  sole  name  of  himself,  the  said 
James  Kelly,  which  deed  has  been  duly  recorded  in  the 
Recorder’s  office,  and  is  now  of  record  therein;  and  that 
since  the  execution  and  recording  of  said  deed,  he,  the  said 
James  Kelly,  has  executed  and  acknowledged  before  a Notary 
Public,  so  as  to  entitle  the  same  to  be  recorded,  and  has  since 
caused  to  be  recorded  in  the  same  Recorder’s  office,  an  instru- 
ment of  writing,  purporting  to  he  a “declaration  of  home- 
stead.” That  by  the  placing  of  said  “ declaration  of  home- 
stead,” by  the  said  James  Kelly,  on  file  in  said  Recorder’s  office, 
the  said  defendant  Mary  Kelly,  who  was  then  and  is  now  the 
wife  of  J ames  Kelly,  has  become  and  claims  to  he  interested  in 
said  lot  of  land  is  a necessary  party  to  this  action,  but  has 
no  interest  whatever  in  said  lot,  otherwise  than  under  and  by 
virtue  of  said  “ declaration  of  homestead.”  That  the  said 
James  Kelly  holds  and  is  in  the  possession  and  enjoyment  of 
the  said  lot  of  land  and  improvements  thereon.  That  there 
is  now  due  from  said  James  Kelly  to  this  plaintiff  the  whole 
amount  of  said  trust  money,  with  interest  thereon,  at  the 
rate  of  seven  per  cent,  per  annum,  from  the  date  of  said  de- 
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raand,  to  wit,  from  said  twenty-first  day  of  May,  1872,  to 
the  present  time,  together  with  said  sum  of  seventy-nine  dol- 
lars and  seventy-five  cents,  the  above-mentioned  costs  and 
disbursements.  Wherefore,  said  plaintiff  prays  that  the  said 
James  Kelly  be,  by  this  honorable  Court,  adjudged,  decreed, 
and  declared  to  have  been  from  the  time  of  his  purchase  of 
said  lot  of  land,  and  to  be  now  a trustee  of  such  proportion 
of  the  title  thereof,  for  the  use  and  benefit  of  this  plaintiff,  as 
said  trust  money  and  the  interest  accrued  thereon,  bears  to 
the  whole  purchase  money  of  said  lot;  and  t'.at  it  be  adjudged, 
decreed,  and  declared  that  this  plaintiff  has  an  interest  in  said 
lot  and  a lien  thereon,  to  the  extent  and  for  the  repayment  to 
this  plaintiff  of  the  amount  of  said  trust  money  and  all  interest 
now  due  or  which  shall  hereafter  become  due  thereon,  to- 
gether with  said  plaintiff’s  costs  and  disbursements  aforesaid, 
snd  of  this  action ; that  said  “ declaration  of  homestead  ” be 
adjudged  and  declared  of  no  force  or  effect  as  against  this 
plaintiff  and  his  interest  in  and  lien  upon  said  lot  of  land, 
for  and  on  account  of  said  trust  money,  interest  thereon,  and 
costs  aforesaid ; and  that  by  the  order,  direction,  and  decree 
of  this  honorable  Court,  said  lot  of  land,  with  the  improvements 
thereon,  be  sold  by  the  Sheriff  of  said  city  and  county,  and  the 
amount  of  said  trust  money,  together  with  all  interest  which 
shall  then  be  due  thereon,  at  the  rate  aforesa’d';  and  said 
plaintiff’s  costs  and  disbursements  aforesaid,  be  thereupon  paid 
by  said  Sheriff  to  this  plaintiff  out  of  the  proceeds  of  such  sale, 
and  that  said  plaintiff  have  such  further  and  other  remedy  and 
relief  in  the  premises  as  shall  be  consistent  with  law  and  equity. 

To  this  amended  complaint  the  defendants  separately  de- 
murred ; the  defendant  James  Kelly  assigning  the  following 
grounds:  That  said  complaint  does  not  state  facts  sufficient 

to  constitute  a cause  of  action,  in  this,  that  it  does  not  appear 
that  this  Court  acquired  jurisdiction  to  render  said  judgment, 
as  set  forth  in  subdivision  3 of  said  complaint,  or  otherwise, 
against  this  defendant;  and  that  as  to  said  trust,  the  same 
was  merged  in  said  judgment.  That  said  complaint  is  indefi- 
nite and  uncertain,  because  it  is  uncertain  which  i3  the  cause 
of  action  relied  upon,  the  loan  of  said  money  on  trust  and  the 
refusal  to  pay  the  same  on  demand,  or  the  judgment  recovered 
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thereon;  also,  it  is  uncertain  when  said  moneys  were  invested 
in  said  homestead  lot,  whether  before  or  after  said  judgment; 
also,  it  is  uncertain  when  he  obtained  the  deed  therefor  to 
himself,  or  when  the  same  was  acknowledged  or  recorded, 
whether  before  or  since  the  commencement  of  this  suit;  or 
when  said  declaration  of  homestead  was  made,  before  or  since 
said  judgment,  or  before  or  since  the  commencement  of  this 
suit  ; also,  it  is  uncertain  when  Mary  Kelly  became  interested 
therein,  before  or  since  the  commencement  of  this  suit,  or 
rendition  of  said  judgment. 

The  defendant  Mary  Kelly  assigned  the  following  grounds 
of  demurrer:  That  said  complaint  does  not  state  a cause  of 

action  as  against  this  defendant.  That  said  complaint  is  in- 
definite and  uncertain,  in  the  respects  set  forth  in  the  second 
subdivision  of  James  Kelly’s  demurrer,  herewith  served  and 
filed.  That  said  cause  of  action  against  this  defendant  is  barred 
by  the  provisions  of  subdivision  4 of  Section  338  of  the  Code 
of  Civil  Procedure  of  this  State;  also  by  the  provisions  of 
Section  343  of  same  Code;  also  by  the  provisions  of  Section  336 
of  same  Code;  also  by  the  provisions  of  subdivision  1 of  Sec- 
tion 339  of  same  Code. 

The  demurrers  were  sustained,  and  plaintiff  failing  to  amend, 
judgment  was  given  in  favor  of  the  defendants. 

0.  Heinlen  and  N.  Soderberg,  for  Appellant. 

We  think  it  apparent  that  the  statute  of  limitations  did  not 
run  in  favor  of  the  trustee  until  demand.  Citation  of  au- 
thorities is  needless.  This  case  is  on  principle  like  that  of 
Shinn  v.  McPherson , 68  Cal.  596. 

The  present  action  is  based  upon  the  facts,  which  we  aver 
were  conclusively  proved  and  established  by  the  judgment  men- 
tioned in  the  complaint,  and  upon  the  additional  facts  contained 
in  the  present  complaint.  If,  upon  the  trial,  plaintiff  proves 
all  of  those  facts,  he  will,  we  think,  clearly  be  entitled  to  the 
relief  which  he  asks.  (2  Storv’s  Eq.,  §§  1215,  1216  a,  1216  c, 
1217,  1219,  1258,  1260,  1265.) 

Plaintiff  has  the  right  to  use  the  judgment  mentioned  in 
the  complaint,  as  not  only  proving  but  as  estopping  the  de- 
fendants from  denying  the  facts  upon  which  it  was  based. 
The  same  was  done  and  approved  by  the  Supreme  Court,  in 
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the  case  of  San  Francisco  v.  Spring  Valley  Water  Works,  39 
Cal.  481,  482.  ( People  v.  Supervisors  of  S.  F.,  27  id.  674, 

676,  679.) 

E.  A.  Lawrence,  for  Respondent. 

The  Statute  of  Limitations  runs  on  a certificate  of  deposit 
in  two  years,  and  also  on  a note  payable  on  demand.  Brum- 
magim  v.  TaUant,  29  Cal.  503;  Morrison  v.  Mullin,  34  Pa. 
St.  12;  Estate  of  Galvin,  51  Cal.  215;  Codman  v.  Rogers,  10 
Pick.  112.)  If  the  judgment  is  the  cause  of  action  stated 
(Anderson  v.  Mayers,  50  CaL  525),  it  is  not  alleged  that  sum- 
mons was  served,  or  that  Kelly  appeared,  and  shows  no  juris- 
diction was  acquired  to  render  the  judgment  Plaintiff  has 
lost  his  right  to  bring  this  suit  by  laches.  He  has  acquiesced 
in  the  purchase  by  Kelly.  (2  Perry  on  Trusts,  850,  865,  869, 
870.) 

The  Coubt : 

The  demurrer  to  the  third  amended  complaint  was  properly 
sustained.  The  allegation  with  reference  to  the  investment 
of  the  trust  moneys,  by  defendant  James  Kelly,  in  the  lot  of 
land  described,  is:  “ That  whilst  said  trust  money  has  been  so  as 
aforesaid  in  the  hands  of  the  said  James  Kelly,  he,  the  said 
James  Kelly,  has  invested  the  same,”  etc.  For  aught  that  ap- 
pears, the  investment  was  made  with  full  knowledge  on  the  part 
of  plaintiff  before  the  action  was  brought  to  recover  the  amount 
deposited,  with  interest,  which  resulted  in  the  judgment  at 
law,  and  facts  are  alleged  showing  that  plaintiff  had  complete 
information  with  respect  to  the  amount  and  condition  of  the 
trust  fund. 

Under  such  circumstances,  plaintiff  must  be  held  to  have 
elected  his  remedy  at  law,  and  to  be  estopped  from  pursuing 
in  equity  the  fund  into  the  homestead.  (See  2 Story’s  Eq. 
Juris.  1097;  Dash  v.  Van  Kleeck,  7 Johns.  497;  S.  C.,  5 Am. 
Dec.  291 ; Wells,  Fargo  & Co.  v.  Robinson,  13  Cal.  141.) 

Judgment  affirmed. 


Digitized  by  Google 


160  Belciieb  Con.  G.  M.  Co.  v.  Defeebaei.  [Nov.  1882. 


[No.  8,873.  — In  Bank.] 

November  23,  1882. 

BELCHER  CONSOLIDATED  GOLD  MINING  COM- 
PANY v.  AUGUSTINE  DEFERRARI  et  al. 

Ejbctmknt  — Damages  — Findings  — Estoppel  bt  Judgment.  — The  com- 
plaint being  In  ejectment?  with  an  averment  of  damages,  the  Court  be- 
low failed  to  find  expressly  upon  the  Issue  created  by  the  denial  of  that 
averment ; but  no  Judgment  was  rendered  for  damages. 

Held:  The  defendant  can  not  complain  of  omission  which  did  them  no  tn- 

Jury.  The  judgment  will  bar  any  further  action  to  recover  the  sam® 
damages. 

Location  op  Mining  Claims  — Estoppel  by  Deed  — Judicial  Nottcs. — 
The  lower  Court  found  that,  on  a certain  day,  the  plaintiff  became  the 
purchaser  by  “ deed  from  the  defendants  and  others,”  of  the  mining  claim® 
described  In  the  complaint,  and  entered  into  possession  thereof. 

Held:  In  the  absence  of  proof  of  subsequently  acquired  title  from  a para* 
mount  source,  the  defendants  are  estopped  from  denying  that  they  and  their 
co-grantors  were  the  owners  of  and  entitled  to  the  possession  of  the  mining 
claims  at  the  execution  of  the  deed. 

Id.  — Id.  — Id.  — As  the  appellate  Court  takes  notice  of  the  character  of  th® 
property,  and  Its  original  ownership  In  the  United  States,  defendants  ar® 
estopped  from  denying  that  they  and  their  co-grantees  (or  those  from  whom 
they  derived)  had  located  the  mines  In  accordance  with  the  laws  of  the 
United  States,  the  only  way  In  which  the  title  could  be  acquired. 

Work  on  Mining  Claims  — Forfeitubb. — The  lower  Court  found  that 
In  the  year  1880  plaintiff  expended  In  labor  on  the  two  claims  one  hundred 
dollars,  and  In  January,  1881,  resumed  work  upon  the  claims  and  expended 
In  labor  twenty-four  dollars  before  the  entry  and  location  of  defendant® 
In  August,  1881. 

Held:  Under  Section  2324,  Revised  Statutes  of  the  United  States,  allowing 
resumption  of  work,  " after  failure  and  before  location,”  plaintiff's  right® 
were  not  forfeited  when  defendants  entered. 

Id.  — Id.  — It  Is  unnecessary  to  decide  that  an  attempt  to  assert  a continu- 
ous right  may  be  based  upon  a pretense  of  work,  so  plainly  a sham  that  It 
will  be  disregarded,  as  here  the  work  done  was  actual  and  valuable. 

Id.  — Id.  — Forfeitures  and  denouncements  are  not  to  be  favored  by  basing 
them  upon  language  which  does  not  plainly  and  unmistakably  provide  for 
them. 


Appeal  from  a judgment  for  the  plaintiff,  in  the  Superior 
Court  of  Tuolumne  County. 

Street  & Street,  for  Appellants. 

The  Court  failed  to  find  on  all  the  material  issues  of  the 
ease,  in  omitting  to  find  on  the  issue  of  damages.  The  judg- 


Digitized  by  Google 


Nov.  1882.]  Belcher  Con.  G.  M.  Co.  v.  Deferrarl 


161 


ment,  as  it  now  stands,  could  not  be  pleaded  in  bar  to  a 
farther  suit  by  plaintiff  against  defendants  to  recover  the 
damages  alleged  to  have  been  sustained  by  reason  of  the  acts 
of  defendants.  ( Glascock  v.  Ashman,  52  CaL  420;  Moren- 
haut  v.  Wilson,  id.  263;  Watson  v.  Cornell,  id.  91;  Phip-ps  v. 
Harlan,  53  id.  87 ; Baggs  v.  Smith,  id.  88 ; Shaw  v.  Wandes- 
forde,  id.  300;  Taylor  v.  Reynolds,  id.  686;  Paulson  v.  2Vu- 
t urn,  54  id.  123 ; Byrnes  v.  Claffey,  id.  156 ; Du  Prat  v.  James, 
10  P.  C.  L.  J.  102.) 

The  first  requisite  for  holding  the  possession  of  mining 
lands  belonging  to  the  Government  of  the  United  States  is  a 
location,  which  shall  comply  with  the  requirements  of  Section 
2324  of  the  United  States  Revised  Statutes.  The  court  be- 
low has  not  found  that  the  plaintiff,  or  its  grantor,  made  any 
location,  valid  or  otherwise,  of  the  mining  claims  in  contro- 
versy. Aa  far  as  the  finding  shows,  the  deed  from  the  de- 
fendants and  others,  is  the  only  title  to  the  right  of  posses- 
sion which  plaintiff  has  to  these  mining  claims,  Defendants 
are  not  estopped  from  denying  the  title  of  plaintiff  to  the 
portion  of  those  mines  conveyed  to  it  by  its  other  grantors. 
The  defendants  aver  in  their  answer,  “ that  the  said  mining 
claims,  prior  to  August  1,  1881,  were  a part  of  the  public  do- 
main and  belonged  to  the  United  States  Government,  and 
were  open  to  location  by  citizens  of  the  United  States.”  There 
is  no  finding  whatever  upon  this  affirmr.tive  matter  set  up  in 
the  answer,  which,  constituting  a valid  defense,  should  have 
been  found  on.  ( Swift  v.  Canavan,  52  Cal.  417.)  Upon  these 
facts  as  found,  appellants  are  entitled  to  judgment  (Hilliard 
on  New  Trials,  104,  § 12.) 

Plaintiff  did  not  make  such  a resumption  of  labor  in  the 
month  of  January,  1881,  upon  these  mining  claims,  as  would 
relieve  them  from  the  forfeiture  of  the  year  1880.  If  the 
expenditure  of  twenty-four  dollars  in  labor  for  the  month  of 
January,  and  no  further  labor  done,  during  the  first  six 
months  of  the  year,  after  the  forfeiture  of  1880,  is  a sufficient 
resumption,  and  saves  a complete  forfeiture  of  these  mining 
claims,  then  they  may  be  held  from  year  to  year,  with  the 
expenditure  of  only  twenty-four  dollars  upon  them,  or  even 
.less.  Appellants  hold,  that  a resumption  of  labor,  in  good 
e,i-  Ret*.  XJCI1  — 11 

io  3->o  { ' . "t  "i  ./ , !j 


Digitized  by  Google 


162 


Belches  Co  is.  G.  M.  Go.  v.  Deferbabi.  [Nov.  1882. 


faith,  upon  a mining  claim,  should  be  by  an  expenditure,  for 
labor  and  improvements,  sufficient  to  make  up  the  balance  of 
the  deficiency  for  the  former  year,  and  also  begin  the  assess- 
ment work  for  the  incoming  year. 

! i ■ > - ' 

Edwin  A.  Rodgers , for  Respondent. 

A finding  on  the  issue  for  damages  is  not  material  nor  nec- 
essary to  sustaiii  a judgment  for  the  recovery  of  the  claims. 
The  defendants  can  not  complain  because  there  is  no  finding 
on  the  question  of  damages.  They  are  not  hurt 

The  plaintiff  had  a right  to  waive  that  branch  of  its  case. 
Admitting  that  the  claims  were  subject  to  relocation  on  the 
first  of  January,  1881,  by  reason  of  the  non-performance  of 
the  amount  of  work  on  said  claims  in  1880,  required  by  law 
to  hold  said  claims,  still  plaintiff,  by  resuming  work  on  said 
claims  in  January,  1881,  and  before  defendants  attempted  re- 
location thereof,  made  said  claims  not  subject  to  relocation  by 
defendants.  ( Gonu  v.  Russell,  3 Montana,  358;  1 Miller,  U.  8. 
S.  Court,  104 ; U.  S.  Rev.  Stat,  § 2324.) 

McKinstby,  J.: 

The  complaint  is  in  the  ordinary  form  of  ejectment,  with 
an  averment  of  damages  caused  by  the  excavation  and  re- 
moval of  gold-bearing  quartz  by  defendants  during  their  adverse 
holding. 

1.  The  Court  below  failed  to  find  expressly  upon  the  issue 
created  by  the  denial  of  the  averment  as  to  damages.  It  is 
urged  by  appellants  that  this  failure  necessitates  a reversal 
of  the  judgment.  But  no  judgment  was  rendered  for  dam- 
ages, and  defendants  (the  appellants)  can  not  complain  of  an 
omission  which  did  them  no  injury.  The  judgment  herein 
will  constitute  a bar  to  any  further  action  to  recover  the  same 
damages. 

2.  It  is  said  there  is  no  finding  that  plaintiff  or  his  grant- 
ors located  the  mine  as  required  by  Section  2324  of  the 
United  States  Revised  Statutes.  The  Court  found  that 
plaintiff,  on  the  ninth  day  of  April,  1878,  became  the  pur- 
chaser “ by  deed  from  the  defendants  and  others  ” of  the  min- 
ing claims  described  in  the  complaint,  entered  into  possession 
thereof,  etc.  In  the  absence  of  proof  of  subsequently  ao- 
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quired  title  from  a paramount  source,  the  defendants  are 
estopped  from  denying  that  they  and  their  co-grantors  were 
the  owners  of  and  entitled  to  the  possession  of  the  mining 
claims  when  the  deed  to  the  plaintiff  was  executed.  As  we 
take  notice  of  the  character  of  the  property  and  its  original 
ownership  in  the  United  States,  the  defendants  were  estopped 
from  denying  that  they  and  their  co-grantors  (or  those  from 
whom  they  derived)  had  located  the  mines  in  accordance  with 
the  laws  of  the  United  States  — the  only  way  in  which  the 
title  could  be  acquired. 

3.  The  Court  found  that  in  the  year  1880  plaintiff  ex- 
pended in  labor  on  the  two  claims  one  hundred  dollars;  that 
in  January,  1881,  plaintiff  resumed  work  upon  the  claims, 
and  expended  in  labor  twenty-four  dollars.  Defendants 
entered  and  located  in  August,  1881.  As  the  plaintiff  had 
resumed  work  upon  the  claims  “ after  failure  and  before  loca- 
tion,” his  rights  were  not  forfeited  when  defendants  entered 
(R.  S.  U.  S.,  § 2324.) 

It  is  urged  that  the  resumption  of  work  was  not  such  as  is 
required  by  the  Act  of  Congress;  that  if  so,  one  may  fail  to 
perform  the  work  required  by  the  Act  during  any  year,  and 
yet  keep  alive  his  right  indefinitely  by  doing  o,ny  work  dure 
ing  the  January  following.  In  other  words,  that,  by  such 
construction,  while  the  Act  requires  one  hundred  dollars' 
worth  of  work  each  year,  a party  may  keep  his  claim  good 
by  doing  one  dollar’s  worth  each  year,  provided  he  shall  suc- 
ceed in  doing  it  before  a relocation  can  be  accomplished.  It 
is  not  necessary  to  decide  that  an  attempt  to  assert  a contin- 
uous right  may  be  based  upon  a pretense  of  work,  so  plainly 
a sham  as  that  it  will  be  disregarded.  But  here  the  work 
done  was  actual  and  valuable.  The  letter  of  the  statute  up 
holds  the  view,  as  to  resumption  of  work,  taken  by  the  Court 
below,  and  forfeitures  and  denouncements  are  not  to  be  fa- 
vored by  basing  them  upon  language  which  does  not  plainly 
and  unmistakably  provide  for  them. 

Judgment  affirmed. 

McKee  and  Boss,  JJ.,  concurred. 
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INo.  7.331.  — In  Bant] 

November  23.  1882. 

HORACE  WILSON  v.  SOUTHERN  PACIFIC  RAIU 
ROAD  COMPANY. 

Verdict  — Evidence  — Ncomokncb.  — The  verdict  of  a Jury  against  the  de- 
fendant In  an  action  for  negligence,  Is  conclusive  on  appeal  to  the  Su- 
preme Court  on  the  question  of  negligence,  and  also  upon  all  the  allega- 
tions In  the  complaint  material  to  recovery  In  the  action,  If  there  was 
any  evidence  to  warrant  the  verdict 

Negligence — Evidence — Prima  Facie  Case  — Warehouseman  — Burden 
or  Proof.  — A prima  facie  case  of  negligence  la  made  out  against  a ware- 
houseman who  refuses  to  deliver  property  stored  with  him,  upon  proof  of 
demand  and  refusal.  Such  evidence  alone  Is  sufficient  to  show  a conver- 
sion by  him.  But  If  It  appear  that  the  property,  when  demanded,  was 
consumed  by  Are,  the  burden  of  proof  Is  then  on  the  bailor  to  show  that 
the  fire  was  the  result  of  the  negligence  of  the  warehouseman. 

Evidence  — Positive  — Circumstantial.  — Negligence  may  be  shown  not 
only  by  direct  and  positive  evidence,  but  by  any  circumstances  which  tend 
to  prove  It,  or  from  which  It  may  be  reasonably  inferred. 

Evidence  — Nonsuit  — Negligence. — On  a trial  before  a Jury  In  an  action 
for  negligence,  a nonsuit  should  not  be  ordered  by  the  court  unless  there 
la  no  evidence  at  all,  or  a mere  scintilla  of  evidence  who'ly  Insufficient 
for  the  consideration  of  the  Jury,  or  unless  the  facts  are  agreed  upon  or 
admitted,  and  in  the  Judgment  of  the  Court  are  Insufficient  to  constitute 
a cause  of  action. 

Evidence  — Nonsuit.  — In  this  case  the  evidence  discussed,  and  held:  That 
the  motion  for  a nonsuit  was  properly  denied  by  the  Court  below. 

Evidence  — Admissibility.  — In  an  action  against  a warehouseman  for  neg- 
ligence, to  recover  damages  for  loss  by  Are  of  goods  stored  with  him, 
evidence  which  tends  to  show  the  condition  of  the  bullaing  at  the  time 
of  the  Are,  and  all  the  facts  and  circumstances  connected  with  the  Are, 
are  admissible. 

Baaon  without  Injury.  — Though  the  Court  below  may  have  erred  In  de- 
nying a motion  to  strike  out  part  of  a pleading  as  Irrelevant,  Immaterial, 
and  redundant,  still,  If  the  facts  alleged  be  proved  In  the  case  without 
objection,  or  If  they  be  Inseparably  connected  with  the  evidence,  Ilcld: 
Error  without  Injury. 

Instruction  — Verdict.  — When  the  Instructions,  taken  as  a whole,  fairly 
submit  the  case  to  the  Jury,  the  verdict  will  not  be  disturbed  for  mere 
Inaccuracies  or  errors  from  which  no  possible  Injury  could  have  resulted. 

Cumulative  Evidence  — New  Trial.  — The  motion  for  a new  trial  was 
properly  denied  because  the  newly  discovered  evidence  was  cumulative. 

Excessive  Damages.  — In  this  case  it  is  not  shown  that  the  damages  found 
are  excessive,  or  that  they  were  given  under  the  lnAuence  of  passion  or 
prejudice.  . 

Appeal  from  a judgment  against  the  defendant  in  the 
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Superior  Court  of  the  County  of  San  Benito,  and  from  an  order 
denying  a motion  for  new  trial.  Breen,  J. 

Action  against  the  defendant  as  warehouseman  for  negli- 
gence. On  the  thirty-first  day  of  October,  1875,  the  plaintiff 
owned  and  stored  with  the  defendant,  in  its  warehouse  at  Hol- 
lister, in  the  County  of  San  Benito,  sixty-four  bales  of  wool, 
weighing  in  the  aggregate  twenty-two  thousand  two  hundred 
and  seventy-five  pounds.  On  January  5,  1876,  the  warehouse 
was  consumed  by  fire  and  all  the  wool  was  burned,  except  three 
bales  saved  uninjured,  and  about  three  hundred  and  seventy 
pounds  in  a damaged  condition. 

There  was  evidence  showing  or  tending  to  show  that  the 
wool  at  the  time  it  was  burnt  was  worth  thirteen  cents  a 
pound,  and  that  the  three  hundred  and  seventy  pounds  after 
the  fire  were  worth  three  or  four  cents  a pound.  The  action 
was  tried  before  a jury,  in  April,  1880,  and  the  verdict  was 
for  the  plaintiff  in  the  sum  of  three  thousand  five  hundred 
and  eighty-nine  dollars  and  seventy-one  cents.  As  a part  of 
the  cause  of  action  the  complaint  alleged  that  the  defendant 
was  a railroad  corporation,  duly  incorporated,  and  at  the  sev- 
eral dates  mentioned  in  the  complaint  owned  and  operated  a 
railroad  in  the  County  of  San  Benito,  which  road  ran  through 
the  town  of  Hollister.  A motion  was  made  by  the  defendant 
in  the  Court  below  to  strike  out  all  of  these  allegations,  on  the 
ground  that  they  were  irrelevant,  immaterial,  and  redundant. 
The  motion  was  denied,  and  the  defendant  presented  and  filed 
its  bill  of  exceptions. 

On  the  trial  the  Court  below,  on  its  own  motion,  after  giv- 
ing the  instructions  asked  by  defendant,  gave  with  other  in- 
structions the  following : “ In  this  case  the  principal  question 
you  will  have  to  determine  is  this:  Was  the  defendant  cr  its 
servants  guilty  of  culpable  negligence?  in  respect  to  the  burn- 
ing of  the  wool?  This  question  you  will  have  to  determine 
from  the  proofs  and  circumstances  of  this  case,  measured,  as 
they  must  be,  by  rules  of  law,  as  you  have  laid  down  to  you. 

“As  an  abstract  principle  it  is  somewhat  difficult  to  locate 
exactly  the  point  where  due  care  ends  and  culpable  negligence 
begins ; but  the  line  must  be  drawn  somewhere. 

“ In  some  cases  the  law  exacts  the  utmost  diligence  and  care, 
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while  in  others  the  rigor  of  the  rule  is  relaxed,  as,  for  instance, 
if  a warehouseman  received  for  safe  keeping  or  storage  a valu- 
able package,  known  to  contain  diamonds,  he  would  not  be 
permitted  to  excuse  himself  for  their  loss  by  showing  that  he 
had  exercised  the  same  degree  of  care  or  diligence  in  protect- 
ing them  from  loss,  as  he  and  ordinarily  prudent  and  careful 
warehousemen  were  in  the  habit  of  bestowing  on  less  valuable 
and  heavier  articles  of  merchandise,  such  as  are  generally  com- 
mitted to  the  care  of  warehousemen;  so  the  locality  and  other 
surrounding  circumstances  are  frequently  important  factors  to 
be  considered  by  a jury  in  actions  of  this  kind.  By  way  of 
illustration  I will  say  that,  at  the  present  time,  the  law  would 
exact  from  a warehouseman  doing  business  in  a populous  city 
like  San  Francisco,  a greater  degree  of  care  and  circumspec- 
tion than  from  one  doing  business  in  a rural  town  like  Hol- 
lister; because,  judging  from  the  public  acts  and  utterances  of 
certain  individuals,  it  would  be  reasonable  to  infer  that  there 
is  a more  disturbed  and  feverish  social  condition  there  than 
here,  and,  consequently,  the  danger  to  property  from  riotous 
acts  would  be  more  imminent  in  the  city  than  in  the  country; 
and  the  person  of  ordinary  care  and  prudence  would  be 
expected  to  govern  himself  accordingly,  and  increase  his  pre- 
cautions against  loss  that  might  occur  from  the  condition  just 
referred  to. 

“ Precaution  should  be  taken  just  in  proportion  to  the  immi- 
nence of  probability  of  harm.  There  always  being  of  course 
a fixed  and  reasonable  limit,  beyond  which  done  is  expected 
to  go  with  his  efforts,  and  what  or  where  that  limit  is  in  this 
case  is  a question  that  you  alone  have  authority  to  answer.  It 
is  a question  of  fact  to  be  determined  from  what  has  been  con- 
ceded and  proved  in  this  case,  and  in  determining  this  question, 
you  may  consider  any  facts  and  surrounding  circumstances  of 
the  character  just  mentioned,  and  similar  ones  bearing  on  the 
question  of  negligence,  and  give  to  them  such  weight  as  in  your 
judgment  they  may  be  entitled  to. 

“ The  general  rule  that  should  apply  in  cases  of  this  char- 
acter is:  that  the  same  care  should  be  taken  as  a man  of  or- 
dinary prudence  and  caution  would  manifest  in  looking  to 
his  own  interest.  But  to  exonerate  the  defendant  it  will  not 
be  sufficient  for  it  to  show  that  the  same  degree  of  Core  with 
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respect  to  the  property  in  question  was  exercised  as  was  wont 
to  be  bestowed  on  its  own  property,  unless  it  appears  that 
that  degree  was  up  to  the  ordinary  standard  of  care  and  cau- 
tion. The  standard  to  which  you  will  refer  is,  how  did  the 
management  of  the  defendant  correspond  with  that  of  other 
persons  of  ordinary  care  and  caution  engaged  in  the  same 
business  in  this  and  other  communities  similarly  situated  and 
circumstanced  I 

“ The  testimony  in  this  case  does  not  positively  disclose  the 
origin  of  the  fire,  but  it  is  insisted  by  the  plaintiff  that,  what- 
ever it  may  have  been,  its  origin  and  destructive  progress  are 
attributable  to  defendant’s  negligence  in  these  respects:  1. 
In  not  keeping  a watchman  on  the  premises;  2.  In  leaving 
the  lower  part  of  the  building  exposed,  so  that  vagrants  or 
vicious  persons  could  get  under  it;  3.  In  not  having  a proper 
water  supply  or  connection  with  the  water- works  of  Hollister; 
4.  In  leaving  a lighted  lamp  on  the  premises,  from  which,  it  is 
claimed,  the  fire  originated.  These  are  all  questions  of  fact, 
that  you  are  to  determine  from  the  evidence.  But  even  if 
yon  find  that  the  defendant  did,  or  omitted  to  do,  all  the  acts 
that  plaintiff  complains  of,  it  does  not  necessarily  follow  that 
the  defendant  was  culpably  negligent  in  his  conduct.  The 
question  would  again  recur,  were  those  acts  or  omissions  of 
that  negligent  character  that  in  law  are  called  culpable!  If, 
then,  you  find  the  defendant  did,  or  omitted  to  do,  as  he  is 
charged  by  the  plaintiff,  and  that  the  acts  or  omissions  were 
negligent  in  the  sense  in  which  the  term  is  used  in  this  con- 
nection, and  that  in  consequence  of  these  acts  and  omissions 
the  fire  originated  and  progressed  until  the  property  in  ques- 
tion was  destroyed,  the  defendant  is  liable  to  plaintiff  for  the 
value  of  the  property  lost  or  damaged. 

“ You  are  the  sole  and  exclusive  judges  of  the  credibility  of 
the  witnesses  who  have  testified  before  you,  and  of  the  weight 
that  is  to  be  given  to  any  testimony  offered  here.” 

All  the  other  facts  are  stated  in  the  opinion  of  the  Court 

McKisick  & Rankin,  for  Appellant 

Ordinary  care  is  all  that  is  required  of  a depositary  for  the 
preservation  of  the  thing  deposited.  (C.  C.,  § 1852;  Wharton 
on  Negligence,  § 573.)  If  the  thing  deposited  is  lost  by  fir% 
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the  burden  of  proof  is  on  the  plaintiff  to  show  that  the  fire 
occurred  through  the  negligence  of  the  defendant.  If  the 
depositor  demands  the  thing  deposited,  and  it  can  not  be  found, 
the  defendant  must  exculpate  himself.  ( Jackson  v.  Sacramento 
V.  R.  R.  Co.,  23  Cal.  269 ; see  also  46  N.  Y.  271 ; 6 Wend.  271 ; 
7 Allen,  98;  1 Gray,  263.) 

The  negligence  of  the  warehouseman  must  be  the  cause  of 
the  injury.  (Wharton,  §§  576-597 ; Roberts  v.  Gurney,  120 
Mass.  33;  15  Wall.  537;  Shearman  & R.  on  Neg.,  §§  8-9.) 
Proximate  cause  is  a cause  from  which  a man  of  ordinary  ex 
perience  and  sagacity  could  foresee  that  the  result  might  prob- 
ably ensue.  (Shearman  & R.  on  Neg.,  § 10 ; III.  C.  R.  R.  Co.  v. 
Benton,  69  111.  174;  Smith  v.  Leavenworth,  15  Kan.  81;  Scott 
v.  National  Bank,  72  Penn.  St.  471.)  If  there  be  no  evidence 
of  negligence,  or  a mere  scintilla  of  evidence,  the  Court  should 
grant  a nonsuit  ( Cotton  v.  Wood,  8 C.  B.  (N.  S.)  568 ; Brooks 
v.  Somerville,  106  Mass.  271;  Denny  v%  Williams,  5 Allen,  1 ; 
McCaig  v.  Erie  R.  R.  Co.,  8 Hun,  599 ; 104  Mass.  71 ; Toomey 
v.  L.  etc.  R.  R.  Co.,  3 C.  B.  (N.  S.)  146-150;  Common  v.  E. 
C.  R.  Co.,  4 H.  & N.  781;  L.  R.,  3 App.  Cas.  1155;  99  Mass. 
612;  Briggs  v.  Oliver,  4 Hurl.  & Colt  403;  Shearman  & R. 
on  Neg.,  § 11 ; 49  Cal.  257.) 

Here  there  is  no  evidence  tending  to  show  that  the  defend- 
ant or  its  "servants  were  negligent,  or  that  its  or  their  negli- 
gence was  the  approximate  cause  of  the  injury  complained 
of.  We  have  seen  that  in  a case  of  this  kind,  the  law 
will  not  presume  negligence.  We  have  also  seen  that  the  law 
emphatically  condemns  “ surmise  and  imagination,”  when  the 
verdict  can  rest  upon  nothing  else.  If,  then,  presumption, 
surmise,  imagination,  be  excluded,  the  plaintiff’s  case  rests 
alone,  upon  the  facts,  that  there  was  a fire,  and  consequent 
loss,  and  the  case  has  not,  for  the  plaintiff,  advanced  beyond 
the  point  where  it  was  when  the  complaint  and  answer  were 
read  to  the  Court  and  jury.  We  have  also  seen  that  “ the 
burden  of  proof  in  an  action  upon  negligence,  always  rests 
upon  the  party  charging  it”  * * * And  that,  “ It  is  not 
enough  for  him  to  prove  that  he  has  suffered  loss  by  some 
event  which  happened  upon  the  defendant’s  premises,  or  even 
by  the  act  or  omission  of  the  defendant  He  must  also  prove 
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that  the  defendant  in  such  act  or  omission  violated  a duty 
resting  upon  him.  (S.  & R.  on  Neg.,  § 12.) 

As  to  the  larrp  theory:  That  is  without  the  shadow  of  a 
foundation  to  rest  upon;  it  is  purely  imagination,  and  is  met 
and  overthrown  by  the  “familiar  principle,  that  negligence 
being  a wrong,  will  not  he  presumed,  but  must  be  proved  by 
the  party  charging  it  and  seeking  a recovery  thereon.”  And 
if  a presumption  is  to  be  indulged  in,  the  presumption  is  that 
the  servant  was  negligent  while  engaged  about  his  own  affairs, 
a9  it  was  not  shown  that  he  had  any  duty  to  perform  for  his 
employer,  at  or  near  the  time  the  fire  occurred.  Harlan  v. 
Bt.  Louis  etc.  R.  R.  Co.,  65  Mo.  22 ; First  Nat.  Bank  v.  Ocean 
Bank,  60  N.  Y.  278 ; Doggett  v.  Richmond  etc.  R.  R.  Co.,  78 
N.  C.  305 ; Hoag  v.  Lake  Shore  R.  R.  Co.,  85  Pa.  St  293 ; Oil- 
man v.  Noyes,  57  N.  H.  627.) 

An  application  of  the  foregoing  plain,  incontrovertible  rules 
of  law  to  the  facts  of  this  case,  would  have  sustained  the  de- 
fendant’s motion  for  a nonsuit  For  the  purpose  of  testing 
the  correctness  of  the  ruling  of  his  honor,  the  superior  judge, 
we  will  admit,  for  that  purpose  only,  that  all  of  the  testimony 
offered  by  the  plaintiff  was  competent  The  testimony  goes 
no  further  than  to  show  a case  of  accidental  fire,  its  real  origin 
being  wholly  unknown. 

The  averment  that  defendant  owned  and  operated  a rail- 
road was  not  necessary  or  proper,  and,  whether  intentional  or 
not,  tended  to  irritate  and  excite  the  prejudicies  of  the  jury 
against  the  defendant.  Immaterial  matter  in  a complaint  is 
irrelevant,  and  the  defendant  has  the  right  to  have  it  removed. 
(Code  C.  P.,  8 453 ; Larco  v.  Casaneuava,  30  Cal.  565 ; Willson 
v.  Cleaveland.  iu.  200;  Green  v.  Palmer,  15  id.  414;  Coryell  v. 
Cain,  16  id.  571.) 

The  charge  of  the  Court,  excepted  to  by  the  defendant  and 
assigned  a3  error,  was  manifestly  erroneous  and  improper  in 
this,  that  after  having  correctly  instructed  the  jury  upon  the 
question  of  negligence,  at  the  request  of  the  defendant,  the  en- 
tire effect  of  those  instructions  was  destroyed  by  introducing 
into  the  case  hypothetical  and  contradictory  statements,  and 
in  allowing  the  jury  to  determine  the  whole  case  without  proper 
and  legal  limitations  and  qualifications  applicable  to  the  case 
on  trial;  and  under  the  circumstances  of  this  case  was  too 
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broad,  and  without  proper  qualification,  and  was  error.  (Peo- 
ple v.  Arnold,  15  Cal.  482.)  Although  the  Court  did  not 
literally  instruct  the  jury  to  “take  into  consideration  all  of 
the  case  and  do  equal  justice  between  the  parties,”  an  instruc- 
tion condemned  by  this  Court,  in  a case  of  negligence,  in  Kelly 
v.  Cunningham,  1 Cal.  367,  the  Court  did  say:  “You  may 
consider  any  facts  and  surrounding  circumstances  of  the  char- 
acter just  mentioned  and  similar  ones  bearing  on  the  question 
of  negligence,  and  give  to  them  such  weight  as  in  your  judg- 
ment they  may  be  entitled  to.” 

This,  after  he  had  instructed  them  that  they  were  not  to 
give  any  weight  to  certain  particular  facts  unless  they  found 
that  other  facts  existed.  This  was  not  only  contradictory, 
but  tended  directly  to  confuse  the  jury,  and  was  error. 
(Bank  of  Stockton  v.  Bliven,  53  Cal.  708;  In  the  Mailer  of 
Estate  of  Cunningham,  52  id.  465;  McCreery  v.  Ever  ding, 
44  id.  246;  People  v.  Anderson,  id.  65.)  The  instruction  di- 
rectly contravenes  another  principle  of  the  law  of  negligence, 
for  it  authorized  the  jury,  not  only  to  consider  all  the  facts, 
but  to  give  to  them  such  weight  as  in  their  judgment  they 
might  be  entitled  to,  no  matter  how  remote  the  cause  6f  the 
fire  may  have  been  from  any  negligent  act  of  the  defendant. 
“The  law  is  well  settled  that  in  actions  for  negligence,  the 
damages  to  be  recovered  are  only  those  of  which  the  negli- 
gent act  is  the  proximate  cause,”  says  this  Court  in  Chidester 
v.  Con.  P.  Ditch  Co.,  53  Cal.  56,  where  the  judgment  was  re- 
versed for  error  in  the  instruction,  and  also  because  there  were 
contradictory  instructions. 

Among  other  objectionable  things,  the  Court  said  to  the 
jury : “ By  way  of  illustration  I will  say,  that  at  the  present 
time,  the  law  would  exact  from  a warehouseman  doing  busi- 
ness in  a populous  city  like  San  Francisco,  a greater  degree 
of  care  and  circumspection  than  from  one  doing  business  in 
a rural  town  like  Hollister,  because,  judging  from  the  public 
acts  and  utterances  of  certain  individuals,  it  would  be  reason- 
able to  infer  that  there  is  a more  disturbed  and  feverish 
social  condition  there  than  here,  and  consequently  the  danger 
to  property  from  riotous  acts  would  be  more  imminent  than 
in  the  country.” 
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We  submit  that  this  was  under  the  circumstances  highly 
improper. 

Undoubtedly  thu  general  rule  is,  that  a new  trial  will  not 
be  granted  upon  the  ground  of  newly  discovered  cumulative 
evidence,  but  that  the  rule  has  its  exceptions,  like  all  other 
general  rules,  is  quite  a»  well  settled.  ( Tuttle  v.  Cooper , 5 
Pick.  414;  3 Gra.  & Wat  on  New  Trials,  1063-1064,  1081. 
1344.)  “A  new  trial  will  not  be  refused  solely  because  the 
newly  discovered  evidence  is  cumulative,  if  it  will  make  a 
doubtful  case  clear.”  (3  Gra.  & Wat.  on  New  Trials,  1063 
and  1064;  applied  in  Hoyt  v.  Saunders,  4 Cal.  345.)  The 
affidavits  offered  fall  within  the  rule,  they  will  make  a doubt- 
ful case  clear.  It  is  evident  that  the  jury  gave  the  plaintiff 
his  anticipated  or  speculative  profits,  and  the  verdict  should 
be  set  aside  on  that  ground.  ( Muldrow  v.  Morris , 2 Cal.  74; 
Moody  v.  McDonald,  4 id.  297.) 

Laine  & Lieb,  for  Respondent. 

McKee,  J. : 

The  appeal  in  this  case  comes  from  a judgment  and  order 
denying  the  motion  of  appellant  for  a new  trial  in  an  action  to 
recover  damages  foi  the  destruction  of  certain  property  of 
the  respondent,  by  a fire  caused,  as  alleged,  by  the  negligence 
of  the  appellant  and  its  employees  in  conducting  and  managing 
its  warehouse  in  which  the  property  had  been  stored. 

The  case  was  tried  by  the  Court  with  a jury,  and  a verdict 
was  rendered  against  the  appellant.  If  there  was  any  evi- 
dence to  warrant  the  verdict  we  can  not  review  it  on  appeal. 
It  is  conclusive  upon  us,  not  only  on  the  question  of  negligence, 
but  upon  all  the  allegations  in  the  complaint  mnterial  to  re- 
covery in  the  action.  ( Algier  v.  Steamer  Marie,  14  Cal.  167 ; 
Brown  v.  Brown,  41  id.  88 ; Trenor  v.  C.  P.  R.  R.  Co.,  50  id. 
222.)  It  is,  however,  contended  that  there  was  no  evidence  to 
sustain  the  verdict,  and  that  the  Court  below  erred  in  denying 
a motion  for  a nonsuit 

It  was  proved  on  the  trial  that  the  respondent  had  stored 
in  the  appellant’s  warehouse  sixty-four  bales  of  wool  of  a cer- 
tain value  per  pound,  which,  on  demand  and  tender  of  the  stor- 
age due  upon  it,  the  appellant  refused  to  deliver  to  the  respond- 
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ent,  assigning,  as  a reason,  that  the  warehouse  and  all  it  con- 
tained, except  about  three  bales  of  wool,  which  were  returned 
to  him,  had  been  consumed  by  fire. 

A prima  facie  case  of  negligence  is  made  out  against  a 
warehouseman,  who  refuses  to  deliver  property  stored  with 
him,  upon  proof  of  demand  and  refusal.  Upon  such  proof 
alone  the  burden  is  on  him  to  account  for  the  property ; other- 
wise he  shall  be  deemed  to  have  converted  it  to  his  own  use. 
But  if  it  appears  that  the  property,  when  demanded,  was 
consumed  by  fire,  the  burden  of  proof  is  then  on  the  bailor  to 
show  that  the  fire  was  the  result  of  the  negligence  of  the  ware- 
houseman. ( Harris  v.  Packwood,  3 Taunt.  264;  Beardslee  v. 
Richardson,  11  Wend.  26;  Browne  v.  Johnson,  29  Tex.  43; 
Lamb  v.  Camden  and  Amboy  R.  R.  Co.,  46  N.  Y.  271 ; Jackson 
v.  Sac.  Val.  R.  R.  Co.,  23  Cal.  269.) 

The  negligence  of  the  appellant,  as  the  proximate  cause  of 
the  loss  of  the  property  by  fire,  thus  became  the  essential  fact 
to  recovery;  and  the  burden  of  proof  was  upon  the  plaintiff 
in  the  action.  It  was  incumbent  on  him  to  prove  that  the 
defendant  had,  by  some  act  of  omission,  violated  some  duty, 
by  reason  of  which  the  fire  originated ; or  that  some  negligence 
or  want  of  care,  such  as  a prudent  man  would  take  under 
similar  circumstances  of  his  own  property,  caused  or  permitted, 
or  contributed  to  cause  or  permit,  the  fire  by  which  the  prop- 
erty was  destroyed. 

Direct  and  positive  evidence  of  negligence  as  a fact  is  not 
required.  Any  circumstances  which  tend  to  prove  it,  or  from 
which  it  may  be  reasonably  inferred,  are  sufficient.  And  when 
such  evidence  lias  been  given  on  the  trial  of  an  action,  it  is 
not  for  the  Court  to  usurp  the  disposition  of  the  fact  by 
ordering  a nonsuit  Such  an  order  should  not  be  made,  un- 
less there  is  no  evidence  at  all,  or  a mere  scintilla  of  evidence 
wholly  insufficient  for  the  consideration  of  the  jury,  or  unless 
the  facts  are  agreed  upon,  or  admitted,  and  (in  the  judgment 
of  the  Court,  are  insufficient  to  constitute  a cause  of  action. 
Upon  facts  admitted,  or  proved  and  found,  it  is  the  duty  of 
the  Court  to  say  what  the  law  applicable  to  them  is.  But 
where  negligence,  as  the  essential  fact  in  the  case,  is  disputed, 
and  the  evidence  of  it  is  conflicting,  or  consists  of  circum- 
stances from  which  inferences  may  be  drawn  for  or  against 
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it,  it  is  the  province  of  the  jury  to  determine,  under  instructions 
by  the  Court,  whether  the  evidence  establishes  it  as  the  proxi- 
mate cause  of  the  injury  complained  of. 

Applying  these  principles  to  the  record  before  us,  we  find 
there  was  no  error  in  sending  the  case  to  the  jury.  For  the 
eridenoe  upon  which  the  plaintiff  rested  went  to  show  that 
the  building,  up  to  the  time  of  the  fire,  had  been  used  by  the 
defendant  as  a warehouse  and  railroad  depot,  and  was  in 
charge  of  two  employees  of  the  defendant,  one  of  whom  was 
its  local  agent,  and  the  other  its  warehouse-keeper.  In  the 
warehouse,  cut  off  from  the  northern  end  of  the  building, 
there  was  adjoining  the  office  and  sitting-room  of  the  railroad 
depot,  a bed-room  in  which  the  keeper  slept  every  night. 
The  room  was  about  fourteen  feet  square;  its  walls  were  con- 
structed of  upright  redwood  boards,  about  fourteen  feet  high, 
which  were  lined  with  cloth  and  paper.  It  was  occupied 
with  the  bed  and  furniture  of  the  keeper,  and  on  the  walls 
hung  his  clothes  and  files  of  newspapers.  On  a shelf  against 
one  of  the  partition  walls  in  the  warehouse  were  kept  several 
lamps  trimmed  and  ready  for  use.  On  the  evening  of  the 
fire,  the  local  agent  had  left  the  warehouse  in  charge  of  the 
keeper,  whose  duty  it  was  to  “ shut  up  the  doors  of  the  ware- 
house and  fasten  it  up  for  the  night”  Having  performed 
that  duty,  the  keeper  himself  went  to  supper,  and  after  sup- 
per returned  to  the  warehouse.  When  he  returned  he  went 
into  the  office,  lit  one  of  the  lamps,  took  it  into  his  bedroom, 
and  set  it  down  on  a little  stand  at  the  head  of  his  bed,  be- 
tween the  window  and  bed,  and  about  three  feet  from  the 
window.  He  remained  while  he  changed  his  clothes,  and 
dressed  himself  for  the  purpose  of  going  out  to  visit  some 
friends.  Having  finished  his  toilet,  he  locked  up  and  left  the 
warehouse. 

What  he  did  with  the  lighted  lamp  before  leaving  is  thus 
stated  by  himself:  “After  I had  partially  changed  my  cloth- 
ing, I returned  to  the  office  and  remained  there  perhaps  half 
an  hour  or  three  quarters  of  an  hour;  * * * I think  I 

extinguished  my  lamp  and  went  away.  * * * 27 o lamp 

was  burning  when  I left  the  dej>ot.  When  I came  out  of  the 
office  into  the  sitting-room  I turned  down  the  lamp,  blew  it 
out,  and  set  it  on  a little  shelf  within  the  office,  to  the  left  of 
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the  office  door.  * * * I looked  at  it,  saw  it  was  out,  and 

left  it.”  About  an  hour  or  so  after  he  had  gone  the  warehouse 
was  afire. 

The  first  person  to  observe  the  fire  was  the  proprietor  of  a 
hotel,  situate  about  three  hundred  feet  from  the  warehouse. 
Seated  in  the  front  office  of  the  hotel,  looking  through  the  glass 
window  of  the  door  of  the  office,  his  attention  was  arrested 
by  a sudden  flash  of  light,  which  momentarily  lighted  up  the 
warehouse  and  then  went  out,  leaving  the  warehouse  enveloped 
in  smoke.  Remarking  to  some  one  near  him  that  the  ware- 
house was  afire,  he  ran  out  and  gave  the  alarm.  Those  whom 
the  fire  alarm  drew  first  to  the  burning  building,  discovered, 
as  they  ran  to  it,  the  fire  dropping  from  about  the  center  of 
the  warehouse,  very  near  to  the  locality  of  the  bedroom  and 
office;  and  on  reaching  the  spot,  they  kicked  in  the  bedroom 
and  office  windows,  and  saw  the  office  filled  with  smoke  and  the 
bedroom  afire  — the  flames  running  up  the  partition  walls  and 
over  the  bed. 

There  is  no  doubt  that  the  warehouse-keeper  had  the  right 
to  light  the  lamp,  and  use  it  in  the  bedroom  and  office  before 
leaving  the  warehouse;  and  it  was  reasonable  to  infer  that  a 
careful  use  of  the  lamp  would  not  have  set  fire  to  the  ware- 
house. But  it  would  also  be  a reasonable  inference  that  a 
negligent  use  of  the  lamp  might  have  occasioned  the  fire ; 
and  the  question  arose  whether,  under  all  the  circumstances, 
in  connection  with  the  use  of  the  lamp,  the  warehouse-keeper 
wa. s careless  in  using  the  lamp  while  in  the  bedroom  and 
office,  or  in  the  extinguishment  of  it  before  he  left  the 
warehouse.  If  he  was  careless  in  its  use  or  extinguishment, 
and  that  carelessness  caused  the  lamp  to  explode  or  otherwise 
ignite  any  inflammable  matter  near  to  it  which  fired  the  build- 
ing , the  fire  would  be  attributable  to  the  negligence  of  the 
defendant. 

Now,  it  was  an  indisputable  fact  that  the  warehouse  was 
fired  from  some  cause;  it  was  also  indisputable,  that  the  fire 
occurred  while  the  warehouse,  in  which  the  keeper  had  been 
using  a lighted  lamp,  was  under  the  lock  and  key  of  the  de- 
fendant, and  soon  after  the  warehouse  had  been  closed  by  the 
keeper  for  the  night;  and  (as  the  evidence  tended  to  show) 
the  fire  originated  at,  or  “ very  near  ” the  bedroom  and  office 
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in  the  warehouse  in  which  the  lamp  had  been  used.  It  is  . 
manifest  that  these  facts  and  circumstances  point,  somewhat 
at  least,  in  the  direction  of  the  lamp  as  the  cause  of  the  fire. 
And  even  if  inferences  to  be  drawn  from  them  as  to  the 
origin  of  the  fire  were  uncertain  and  controvertible,  yet  as 
differences  of  opinion  upon  the  subject  might  reasonably  ex- 
ist in  the  minds  of  intelligent  men,  the  facta  and  cireum 
stances  were  for  the  consideration  of  the  jury  and  not  for  the 
Court  It  was  for  the  jury  to  determine  from  them,  in  con- 
nection with  the  other  circumstances  in  the  case,  whether  the 
warehouse-keeper  used  due  care  in  respect  to  the  lamp,  its  use 
and  extinguishment;  and  whether  the  fire  originated  in  his 
carelessness  or  from  accidental  causes,  such  as  spontaneous 
combustion  of  the  wool  in  the  warehouse.  Defendant’s  coun- 
sel attributed  the  fire  to  that  cause.  But  there  seems  to  be 
nothing  in  the  evidence  in  the  record  to  sustain  his  theory. 
And,  however  that  may  be,  there  was  in  the  evidence  of  the 
case  sufficient  to  warrant  the  Court  in  submitting  it  to  the 
consideration  of  the  jury. 

There  was,  therefore,  no  error  in  denying  the  motion  for  a 
nonsuit,  nor  did  the  Court  err  in  overruling  objections  which 
were  made  at  the  trial  to  the  admission  of  evidence  which 
tended  to  show  the  condition  of  the  building  at  the  time  of  the 
fire,  and  all  the  facts  and  circumstances  connected  with  the  fire. 
These  were  properly  allowed  to  go  to  the  jury  for  their  con- 
sideration upon  the  issue  submitted  to  them. 

The  Court  may  have  erred  in  denying  the  defendant’s  mo- 
tion to  strike  out  the  averment  in  the  complaint,  that  “ the 
defendant  was  the  owner  of  and  operated  a railroad  in  the 
county,”  etc.,  but  it  was  error  without  injury ; for  the  fact  that 
the  defendant  was  in  possession  of  the  building  and  used  it  as 
a warehouse  and  depot  in  connection  with  its  railroad,  was 
proved  in  the  case  without  objection ; and  it  was  inseparably 
connected  with  the  evidence  as  to  the  use  of  the  warehouse. 
We  can  not,  therefore,  perceive  how  the  averment  of  the  fact 
in  the  complaint  tended  to  “ irritate  and  excite  the  prejudices 
of  the  jury  against  the  defendant.”  There  is  nothing  in  the 
record  suggestive  even  of  the  existence  of  such  prejudices; 
and  nothing  to  overcome  the  presumption  that  the  verdict 
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was  a fair  expression  of  judicial  opinion  warranted  by  the  evi- 
dence, submitted  to  the  jury  for  their  consideration. 

Some  parts  of  the  charge  of  the  Court  may  be  subject  to 
verbal  criticisms,  but  we  see  nothing  in  it  inharmonious  or 
misleading.  Taken  as  a whole  it  fairly  submitted  the  case  tc 
the  jury;  and  under  such  circumstances  the  verdict  will  not 
be  disturbed  for  mere  inaccuracies  or  errors,  from  which  no 
possible  injury  could  have  resulted  to  the  defendant. 

The  newly  discovered  evidence  upon  which  the  defendant 
asked  for  a new  trial  was  cumulative. 

We  can  not  say  that  the  damages  given  by  the  jury  are  ex- 
cessive, or  appear  to  have  been  given  under  the  influence  of 
passion  or  prejudice. 

No  error  prejudicial  to  the  defendant  appearing  in  the  rec- 
ord, the  judgment  and  order  appealed  from  are  affirmed. 

Ross,  Shabpstein,  and  Mybick,  JJ.,  concurred. 

McKinbtby,  J.,  concurred  in  the  judgment. 


INo.  8,163.  — Department  One.] 

November  23,  1882. 

EVA  M.  DUNN  v.  D.  G.  DUNN  et  al. 

Habitual  Intemperance  — Divobce.  — Under  Section  107  of  the  Civil  Code, 
habitual  Intemperance,  as  defined  In  Section  10G  of  the  same  Code,  must 
continue  for  one  year  before  It  is  a ground  for  divorce. 

Findino.  — If  on  that  issue  there  be  no  finding  showing  the  continuance  of 
habitual  intemperance  for  one  year,  the  Judgment  will  be  reversed. 

Appeal  by  the  defendant,  D.  G.  Dunn,  from  a judgment  in 
the  Superior  Court  of  the  County  of  Placer.  Myebs,  J. 

Action  against  the  defendant,  D.  G.  Dunn,  for  a divorce  on 
the  ground  of  habitual  intemperance.  The  answer  of  the 
defendant  denied  all  of  the  allegations  of  the  complaint  re- 
lating to  intemperance.  The  ease  in  the  Court  below  was 
tried  before  a jury,  and  upon  the  question  of  intemperance 
two  special  issues  were  submitted  by  the  Court  to  the  jury  — 
that  is  to  say:  1.  Was  the  defendant,  D.  G.  Dunn,  so  addicted 
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to  the  use  of  intoxicating  drinks  that  he  was  disqualified  a , 
great  portion  of  his  time  from  properly  attending  to  business! 

2.  Was  the  defendant,  D.  G.  Dunn,  guilty  of  the  intemperate 
nse  of  intoxicating  liquors  to  such  a degree  as  to  inflict  upon 
the  plaintiff,  Mrs.  Eva  Dunn,  a course  of  great  mental  anguish  ? 
The  jury  answered  both  in  the  affirmative.  Judgment  was 
given  for  the  plaintiff.  The  judgment  recited  that  it  was 
based  on  the  findings  of  the  jury. 

J.  M.  Fulweiler  and  J.  E.  Prewett,  for  Appellant. 

The  findings  of  the  jury  are  insufficient  to  justify  a decree. 
The  first  finding  does  not  find  that  defendant  was  guilty  of 
habitual  intemperanoe  for  a period  of  one  year,  and  defend- 
ant might  admit  the  truth  of  said  finding,  and  yet  plaintiff 
would  not,  as  a conclusion  of  law  therefrom,  be  entitled  to  a 
divorce.  The  duration  of  the  intemperance  is  a materia] 
issue.  The  findings  must  cover  all  the  material  issues  and 
support  of  the  judgment  (See  Downing  v.  Graves,  55  CaL 
544 ; 53  Cal.  88,  300 ; 16  id.  113 ; 17  id.  299 ; 17  id.  511 ; 19  id. 
103.) 

In  this  case  the  findings  are  clearly  insufficient  to  support 
the  decree,  and  they  were  excepted  to  by  defendant  There 
can  be  no  implied  findings,  for:  1.  Findings  were  not  waived; 

2.  There  are  some  findings  by  the  jury,  and  the  Court  can  not 
supplement  them  or  add  to  them,  because  a jury  trial  was  not 
waived;  and,  3.  The  decree  purports  expressly  to  be  founded 
upon  the  findings  of  the  jury.  (See  Forbes  v.  Hyde,  31  CaL 
355 ; Montgomery  v.  Tutt,  11  id.  317.) 

Hale  and  Craig,  for  Respondent 

To  appellant’s  objection  here,  that  said  first  and  second 
findings  do  not  embrace  the  element  of  time,  as  provided  in 
Section  107  of  the  Civil  Code,  we  think  this  a conclusive 
answer,  viz.:  that  the  terms  of  each  of  said  issues,  ex  vi  ter- 
mini, embrace  all  of  the  elements  requisite  to  constitute 
intemperance  — as  a legal  cause  of  divorce. 

Taken  together,  Sections  92,  106,  and  107  of  the  Civil  Code 
define  intemperance  as  a legal  cause  for  divorce.  Section  92 
prescribes  for  what  causes  divorces  may  be  granted,  one  of 
which  is  habitual  intemperance.  Sections  106  and  107,  taken 
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together,  define  habitual  intemperance,  and  it  is  declared  .to 
be  that  degree  of  intemperance  from  the  use  of  intoxicating 
drinks,  continued  for  one  year,  which  disqualifies  the  person, 
a great  portion  of  the  time,  from  properly  attending  to  busi- 
ness, or  which  would  reasonably  inflict  a course  of  great  mental 
anguish  upon  the  innocent  party. 

We  submit  that,  in  legal  intent  and  effect,  by  said  first  and 
second  issues,  the  Court  presented  to  the  jury  for  answer  the 
one  vital  question,  viz.:  Had  the  defendant  been  guilty  of 

habitual  intemperance  (as  legally  defined),  with  the  result, 
either  as  to  his  business,  or  upon  the  mental  condition  of 
plaintiff,  which  would  legally  justify  her  in  demanding  a 
divorce,  and  to  this  question  the  jury  answered  that  he  had 
been  so  guilty. 

Any  other  reading  of  the  record  is  too  narrow;  is,  in  fact, 
to  stick  in  the  bark. 

The  Couet:  . ..... 

The  ground  relied  on  by  the  plaintiff  for  divorce  was  the 
alleged  habitual  intemperance  of  the  defendant  Section  106 
of  the  Civil  Code  declares  that  “habitual  intemperance  is  that 
degree  of  intemperance  from  the  use  of  intoxicating  drinks 
which  disqualifies  the  person  a great  portion  of  the  time  from 
properly  attending  to  business,  or  which  would  reasonably 
inflict  a course  of  great  mental  anguish  upon  the  innocent 
party ; ” and  the  following  section  declares  that  such  intem- 
perance must  continue  for  one  year,  before  it  is  a ground  for 
divorce.  There  is  in  the  case  before  us  no  finding  that  the 
habitual  intemperance  of  which  the  defendant  was  found 
guilty  had  continued  for  the  period  of  one  year,  for  which 
reason  we  are  bound  to  remand  the  cause.  Judgment  reversed 
and  cause  remanded  for  a new  trial. 
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[No.  8,748.  — Department  One.] 

November  23,  1882. 

THOMAS  MENZIES  et  al  t>.  THE  BOARD  OF  EQUALI- 
ZATION OF  THE  COUNTY  OF  MONO. 

Cutiouu  to  Boa  so  or  Eqcauzatios  — PlAcrtca.  — Application  for  writ 
of  certiorari  denied  on  the  ground  that  the  petition  did  not  ahow  a suffi- 
cient reason  why  the  application  should  not  have  been  made  to  the  Su- 
perior Court. 

Application  for  writ  of  certiorari  to  the  Board  of  Equali- 
sation of  the  County  of  Mono  to  review  an  order  of  the 
Board  directing  the  Assessor  to  assess  to  the  plaintiffs  a 
mortgage  standing  in  their  names  upon  the  records  of  tho 
county  which  had  not  previously  been  assessed.  The  affidavit 
alleged  that  no  notice  was  given  by  the  Clerk  of  the  pro- 
posed action  by  the  Board,  as  required  by  Section  3681  of 
the  Political  Code,  and  further  alleged  as  follows:  “ That  peti- 
tioners made  this  application  to  this  Court  in  the  first  in- 
stance for  the  reason  that  the  application  will  only  present  a 
question  of  law,  which  must  in  the  end  be  determined  by  this 
Court;  and  for  the  further  reason  that  there  is  not  time  to 
apply  to  the  Superior  Court,  and  by  appeal  to  this  Court  ob- 
tain a final  judgment  before  the  time  fixed  by  law  for  the 
payment  of  taxes  for  said  fiscal  year.” 

* * ' fi 

Lloyd  & Wood,  for  Plaintiffs. 

No  brief  on  file  for  Defendant.  \ 

The  Coubt:  , 

The  application  for  a writ  of  review  is  denied,  the  petition 
showing  no  sufficient  reason  why  the  application  should  not 
have  been  made  to  the  Superior  Court 


[No.  8.593.  — Department  One.] 

November  23,  1882. 

MARIA  A.  VANDEFORD  t>.  C.  F.  FOSTER. 

Vwnipt  — Jobt  — Ise use  — N»w  Tbial  — Excessive  Damages. 

r 

• , , n’ | , 

Appeal  from  a judgment  for  the  plaintiff,  and  from  an 
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order  denying  a new  trial,  in  the  Superior  Court  of  the  County 
of  Tehama.  Mathew,  J. 

The  facts  in  this  case  are  similar  to  those  stated  in  Oarlich 
v.  Bower,  ante,  65. 

Chipman  & Garter,  for  Appellant. 

Jerome  Banks  and  Charles  R.  Barry,  for  Respondent. 

The  Couet : 

On  the  authority  of  Garlick  v.  Bower,  ante,  65,  order  denying 
appellant’s  motion  for  a new  trial  reversed  and  cause  remanded. 


fNo.  6.220.  — In  Bank.? 

November  23,  1882. 

SANTA  CRUZ  RAILROAD  CO.  v.  THE  COUNTY  OF 
SANTA  CLARA. 

Action  aoaikst  Cooiot  — Liabiutt  of  Sopbutisobs.  — The  complaint  »!• 
leged  a failure  of  the  Board  of  Supervisors  to  Issue  certain  bonds  to  the 
plaintiff  at  the  times  the  same  should  have  been  Issued,  and  that  the 
plaintiff  had  suffered  damage  thereby. 

Held:  The  facta  alleged  would  not  Justify  a Judgment  against  the  county. 
For  a neglect  or  a refusal  to  perform  a duty  Imposed^  on  him  by  law,  a 
Supervisor  la  by  8ectlon  4089,  Political  Code,  made  personally  liable. 


Appeal  from  a judgment  for  the  defendant,  on  demurrer, 
in  the  Twentieth  District  Court,  County  of  Santa  Cruz. 
Belden,  J. 

The  action  was  brought  to  recover  damages  alleged  to  have 
been  suffered  by  reason  of  the  delay  of  the  Board  of  Super- 
visors of  the  County  of  Santa  Cruz  in  issuing  to  the  plaintiff 
certain  bonds,  to  which  the  plaintiff  was  entitled  under  the 
contracts  and  laws  referred  to  in  the  case  of  Santa  Cruz  Rail- 
road Company  v.  The  Board  of  Supervisors  of  the  County  of 
Santa  Cruz,  8 P.  C.  L.  809. 

Charles  B.  Younger,  for  Appellant 

: v • f 

The  county  contracted  to  deliver  its  bonds  to  appellant  as 
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the  work  on  the  railroad  progressed,  and  failed  so  to  do  until 
long  after  the  stipulated  times.  Appellant  was  damaged 
thereby  as  though  the  contract  had  been  executed  between 
individuals. 

J.  H.  Logan,  for  Respondent.  . 

Admitting,  for  the  purpose  of  argument,  that  the  plaintiff 
has  suffered  damages  by  the  negligence  of  the  Supervisors,  the 
county  can  not  be  held  for  the  same.  ( Sherboume  v.  Yuba 
County,  21  CaL  113;  Huffman  v.  San  Joaquin  County,  21 
id.  426;  Crowell  v.  Sonoma  County,  25  id.  313.) 

The  Count: 

The  demurrer  to  the  complaint  was  properly  sustained.  We 
see  no  such  statement  of  facts  in  the  complaint  as  would  justify 
a judgment  against  the  county.  For  a neglect  or  a refusal  to 
perform  a duty  imposed  on  him  by  law,  a Supervisor  ia  by  Sec- 
tion 4086,  Political  Code,  made  personally  liable. 

Judgment  affirmed. 


[No.  8,726.  — Department  One.) 

November  23,  1882. 

VAUGHN  t>.  WERLEY. 

Dismissal  or  Attcal  — Damaobs.  — On  dismissal  at  appeal  for  (allure  to 
file  transcript,  damage!  can  not  be  Imposed. 

Motion  to  dismiss  appeal. 

Hale  <&  Craig,  for  Appellant 
J.  M.  Fulweiler,  for  Respondent 
The  Coubt  : 

No  transcript  on  appeal  has  been  filed.  The  certificate  of  the 
Clerk  below  is  on  file,  showing  the  matters  required  by  Rule  4 
of  this  Court  The  appeal  is  dismissed. 

We  are  asked  to  affix  damages.  The  statute  authorizes 
damages  on  affirmance  of  the  judgment,  if  it  appear  that  the 
appeal  was  taken  for  delay.  In  the  absence  of  the  tran- 
script we  have  nothing  from  which  to  determine  that  the  ap- 
peal was  taken  for  delay.  Application  for  damages  denied. 
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[No.  6,582.-  Is  Bask.] 

November  23,  1882. 

THE  ST.  HELENA  WATER  CO.  v.  A.  B.  FORBES. 

Eminent  Domain  — Public  Dee  — Definition.  — The  xupplylng  ol  the  Id 
habitants  of  a town  with  pure  fresh  water,  la  one  of  the  " public  uses  ” 
In  behalf  of  which  the  Legislature  has  declared  the  right  of  eminent  domain 
may  be  exercised. 

Id.  — Id.  — Id.  — Cobtobation.  — A corporation  organized  under  the  laws  of 
this  State,  for  the  purpose  of  supplying  the  Inhabitants  of  a town  with 
fresh  water,  Is  authorized  to  exercise  the  right  of  eminent  domain  In  be- 
half of  sucb  use. 

Id.  — Id.  — Id.  — Stbbab  of  Wateb.  — Under  the  laws  of  this  8tate,  the 
right  of  a private  Individual  to  enjoy  the  flow  of  water  in  Its  natural  channel, 
upon  or  along  his  land,  can  be  condemned  for  public  use. 


Appeal  by  the  defendant  from  a judgment  in  his  favor,  and 
from  an  order  denying  a new  trial,  in  the  Seventh  District 
Court  of  the  County  of  Napa.  Wallace,  J. 

McAllister  & Berlin,  for  Appellant. 

Stanly,  Stoney  & Hayes,  and  B.  8.  Brooks,  for  Respondent. 

Ross,  J.: 

The  plaintiff  is  a corporation  organized  under  the  laws  of 
this  State,  for  the  purpose  of  supplying  the  inhabitants  of  the 
town  of  St.  Helena  with  fresh  water.  The  defendant  is  the 
owner  of  a tract  of  land  through  which  run  the  waters  of  a 
certain  creek  called  Hudson  or  York  Creek. 

The  purpose  of  the  present  proceeding  on  the  part  of  the 
plaintiff  is  to  condemn  the  waters  of  the  creek  for  the  purpose 
of  supplying  the  inhabitants  of  the  town  with  water;  and  the 
principal  question  in  the  case  is,  whether  or  not,  under  the  laws 
of  this  State,  the  right  of  a private  individual  to  enjoy  the 
flow  of  water  in  its  natural  channel,  upon  or  along  his  land,  can 
be  taken  from  him  for  such  purpose. 

There  can  be  no  sort  of  doubt  that  the  supplying  of  the 
inhabitants  of  a town  with  pure  fresh  water,  is  one  of  the 
“ public  uses,”  in  behalf  of  which  the  Legislature  has  declared 
the  right  of  eminent  domain  may  be  exercised.  (Code  of 
Civil  Proa,  § 1238.)  Whether,  with  such  declaration,  the 
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Courts  can  in  any  case  interfere,  need  not  now  be  determined, 
since  it  is  very  clear  that  we  would  not  be  justified  in  hold- 
ing that  the  supplying  of  the  inhabitants  of  a town  with  pure 
fresh  water  is  not  a public  use.  It  is  equally  clear  that  the 
plaintiff  is  authorized  to  exercise  the  right  of  eminent  domain 
in  behalf  of  such  use.  Section  1001  of  the  Civil  Code  pro- 
vides: “ Any  person  may,  without  further  legislative  action, 

acquire  private  property  for  any  use  specified  in  Section 
1238  of  the  Code  of  Civil  Procedure,  either  by  consent  of 
the  owner  or  by  proceedings  had  under  the  provisions  of 
Title  VTI,  Part  III,  of  the  Code  of  Civil  Procedure;  and  any 
person  seeking  to  acquire  property  for  any  of  the  uses  men- 
tioned in  such  title  is  ‘ an  agent  of  the  State/  or  * a person  in 
charge  of  ’ such  use,  within  the  meaning  of  those  terms,  as 
used  in  such  title.” 

The  only  question  about  which  we  have  had  any  serious 
doubt  is  whether  the  statute  authorizes  the  condemnation  of 
the  particular  kind  of  property  here  sought  to  be  taken. 

Section  1240  of  the  Code  of  Civil  Procedure  defines  the 
property  which  is  made  subject  to  the  exercise  of  the  right 
of  eminent  domain,  and  Section  1239  classifies  the  estates 
and  rights  in  lands  subject  to  be  taken  for  public  use,  as  fol- 
lows: “ 1.  A fee  simple,  when  taken  for  public  buildings  or 

grounds,  or  for  permanent  buildings,  for  reservoirs  and  dams, 
and  permanent  flooding  occasioned  thereby,  or  for  an  outlet 
for  a flow,  or  a place  for  the  deposit  of  debris  or  tailings  of  a 
mine.  2.  An  easement,  when  taken  for  any  other  use.  3. 
The  right  of  entry  upon  and  occupation  of  lands,  and  the 
right  to  take  therefrom  such  earth,  gravel,  stones,  trees,  and 
timber  as  may  be  necessary  for  some  public  use.” 

It  is  sufficiently  obvious,  we  think,  that  the  property  in 
question  comes  within  the  category  of  real  property.  “ The 
rights  of  riparian  proprietors,”  says  Mr.  Washburn,  in  his 
work  on  Easements  and  Servitudes,  pp.  276-7  (215),  “though 
coming  under  the  head  of  what  are  called  * Natural  Ease- 
ments/ are  not,  in  fact,  the  result  of  any  supposed  grant,  evi- 
denced by  long  acquiescence  on  the  part  of  a superior  propri- 
etor, of  the  flow  of  the  water  from  his  land  to  the  land  below. 
The  right  of  enjoying  this  flow,  without  disturbance  or  inter- 
ruption by  any  other  proprietor,  is  one  jure  natures , and  is 
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an  incident  of  property  in  the  land,  not  an  appurtenance  to 
it,  like  the  right  he  has  to  enjoy  the  soil  itself,  in  its  natural 
state,  unaffected  by  the  tortious  acts  of  a neighboring  land- 
owner.” 

“ It  is  inseparably  annexed  to  the  soil,  and  passes  with  it, 
not  as  an  easement,  nor  as  an  appurtenance,  but  as  parcel  “ 
said  Chief  Justice  Shaw,  in  Johnson  v.  Jordan,  2 Mete.  234; 
S.  C.,  37  Am.  Dec.  85.  (See,  also,  Angell  on  Watercourses, 
Sec.  141 ; Brace  v.  Yale,  10  Allen,  443 ; Civil  Code,  §§  14,  658, 
662.) 

The  water  therefore,  that  runs  over  the  defendant’s  land, 
is  a part  and  parcel  of  his  land.  The  Legislature  has  said 
that  “ an  easement  ” in  land  may  be  taken  for  such  public  use 
os  is  here  involved.  Does  this  mean  only  an  easement  owned 
bv  the  person  against  whom  the  right  to  condemn  is  asserted  $ 
We  think  not.  As  no  man  can  have  an  easement  in  his  own 
land,  it  would  be  only  such  easements  as.  he  might  own  in 
lands  of  others,  that  would  be  subject  to  be  taken  for  public 
use,  under  such  a construction  of  the  statute  as  that.  Yet 
the  statute  subjects  all  real  property  belonging  to  any  person 
to  the  right  of  eminent  domain,  to  be  exercised  in  the  cases 
and  for  the  purposes  therein  stated.  In  other  words,  it  au- 
thorizes the  fee  simple  of  all  real  property  belonging  to  any 
person  to  be  taken  when  needed  for  any  of  the  public  uses 
enumerated  in  subdivision  1 of  Section  1239,  and  an  ease- 
ment in  all  real  property  belonging  to  any  person,  to  be  taken 
when  needed  for  any  other  public  use.  The  question  remains: 
By  taking  the  water  that  in  its  natural  channel  runs  over  the 
defendant’s  lands,  does  the  plaintiff  take  an  easement  in  the 
lands  of  defendant?  If  the  defendant  should  sell  to  the  plaint- 
iff the  right  thus  to  divert  the  water,  there  can  be  no  doubt  that 
he  would  sell  an  easement  in  his  land.  ( Owen  v.  Field,  102 
Mass.  90 ; Amidon  v.  Harris,  113  id.  59 ; Wolfe  v.  Frost,  4 Sandf. 
Ch.  72 ; Cary  v.  Daniels,  5 Mete.  236 ; S.  C.,  41  Am.  Dec.  532.) 
And  if  the  plaintiff,  by  adverse  use,  should  acquire  the  right, 
it  is  equally  clear  that  the  interest  so  acquired  would  be  an 
easement  in  the  land  of  the  defendant.  “ In  many  cases,” 
says  Mr.  Washburn  in  his  work  on  Real  Property,  Vol.  2,  c.  1, 
p.  321,  “one  landowner  may  acquire  a right  to  apply  the 
use  of  water  upon  his  own  lands  so  as  essentially  to  impair 
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its  use  by  other  proprietors,  above  or  below  him,  and  even  to 
interfere  thereby  with  the  enjoyments  of  the  land  of  another; 
as  for  instance,  by  stopping  the  water  of  a stream  in  his  own 
land,  and  flowing  back  the  same  upon  the  land  of  a proprietor 
above  him,  or  diverting  it  so  as  to  water  it,  or  prevent  its  reach- 
ing the  land  of  a proprietor  below  him  in  its  natural  quantity. 
A right  thus  to  interfere  with  the  natural  right  to  make  use  of 
water  belonging  to  another  where  it  is  connected  with  the  occu- 
pation of  land,  would  constitute  an  easement  in  favor  of  the 
latter,  as  the  dominant  estate.  Such  an  easement,  may  be  ac- 
quired like  other  easements,  by  grant,  or  by  an  adverse  enjoy- 
ment so  long  continued  as  to  raise  a legal  presumption  of  a 
grant.”  (See  also  Wood  on  Nuisances,  §§  353,  354,  374; 
Angell  on  Watercourses,  § 141.) 

If  there  is  any  difference  in  the  nature  of  the  same  right 
when  acquired  by  condemnation  proceedings,  we  are  unable  to 
percei»e  it 

In  response  to  the  suggestion  that  the  proceedings  taken  in 
this  case  are  in  effect  a violation  of  an  injunction  previously 
obtained  by  the  defendant  in  respect  to  the  same  water,  it  is 
sufficient  to  say  that  the  present  plaintiff  was  not  a party  to 
the  suit  in  which  the  injunction  was  awarded,  and,  besides,  the 
right  here  asserted  is  to  take  the  water  upon  making  just  com- 
pensation therefor. 

Upon  proof  made,  the  Court  below  found  all  of  the  facts 
essential  to  authorize  the  taking. 

We  must  affirm  the  judgment  and  order.  So  ordered. 

Morbison,  C.  J.,  and  Shabfbtkin,  J.,  concurred. 

Mybick,  J.,  concurring: 

As  the  right  to  have  the  water  flow  in  the  stream  to  de- 
fendant’s land  is  an  incorporeal  hereditament  appertaining  to 
his  land,  and  is,  therefore,  real  property,  and  as  all  real  prop- 
erty of  an  individual,  or  such  interest  therein  as  may  be  neces- 
sary, may  be  taken  by  the  right  of  eminent  domain,  in  behalf 
of  canals,  aqueducts,  flumes,  ditches,  or  pipes  for  conducting 
watc  for  the  use  of  the  inhabitants  of  any  county,  etc.,  the 
taking  of  the  water  from  the  stream,  above  the  land  of  de- 
fendant, is  a taking  of  an  interest  in  real  property  in  behalf 
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of  a public  use.  The  land  through,  over,  and  upon  which  pipes, 
aqueducts,  flumes,  and  ditches  may  be  constructed  or  laid  is 
not  used  by  the  public;  the  corporation  uses  the  land  for  the 
conveying  of  water;  the  water,  after  having  been  conveyed,  is 
taken  by  the  public,  and  at  that  point,  strictly  speaking,  is  where 
the  public  use  commences ; but  both  the  water  and  the  land  are 
taken,  to  the  end  that  the  public  may  be  supplied  with  the  one 
by  the  use  of  the  other.  In  this  case  the  plaintiff  has  already 
acquired  the  one,  viz.,  places  for  its  pipes,  etc.  (which  are  worth- 
less and  serve  no  purpose  without  water),  and  now  it  seeks  to 
acquire  the  necessary  water,  such  water,  when  acquired,  to  be 
used  in  behalf  of,  for  the  benefit  of,  to  the  interest  of,  for  the 
behoof  of,  ditches,  etc.,  for  conducting  water  for  the  use 
of  the  inhabitants  of  a village.  [See  Worcester’s  Dictionary, 
“ Behalf.”] 

Titubnton,  J.,  concurred  in  the  judgment. 

McKee  and  McKinstby,  JJ.,  dissented. 


[No.  8.483. — Is  Bank.] 

November  23,  1882. 

ESTATE  OF  W.  W.  HILL,  Deceased. 

Rotates  or  Deceased  Persons  — Contest  of  Claim  — Settlement  Of 
Final  Account  — Application  to  Supreme  Court  to  Prove  Bill  or  Ex- 
ceptions. — An  allowed  claim  may  be  contested  at  the  settlement  of  the  final 
account  of  the  administrator,  If  such  claim  has  not  already  been  passed 
upon,  and  a party  contesting  such  claim  Is  entitled  to  an  exception  to  any 
adverse  ruling  of  the  Court,  and  In  case  of  the  refusal  of  the  Court  to 
allow  the  exception,  may  apply  to  the  Supreme  Court  under  | 652,  C.  C.  P., 
to  prove  the  same. 

Application  to  the  Supreme  Court  to  prove  bill  of  excep- 
tions. 

H.  8.  Dickson,  for  Petitioners. 

The  Couht: 

This  is  an  application  to  prove  certain  alleged  facts  on 
which  an  exception  was  reserved,  which  exception  it  is 
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averred  the  Judge  of  the  Court  below  has  refused  to  allow  ir 
accordance  with  the  facts.  We  have  examined  the  petition 
and  answer,  and  are  of  opinion  that  the  petitioners  should  be 
allowed  to  make  proof  of  such  facts. 

The  matters  referred  to  in  the  petition  and  answer  relate  tc 
a contest  as  to  a claim  which  had  been  allowed  by  the  admin- 
istrator, which  allowance  is  contested  by  the  heirs  and  dis- 
tributees of  the  deceased,  who  are  the  petitioners. 

The  Judge  of  the  Court  below  refers  to  the  matters  in  issue 
as  something  incidental  and  collateral  to  the  proceeding  be- 
fore the  Court  In  this  we  can  not  concur  with  him.  The 
matters  in  contest  relate  to  the  allowance  of  a claim  by  the 
administrator  of  deceased,  which,  the  petitioners  allege,  was 
improperly  and  unlawfully  done;  and  these  matters  were 
brought  before  the  Court,  in  connection  with  the  settlement  of 
the  final  account  of  the  administrator.  An  allowed  claim 
may  be  contested  at  such  settlement  (C.  0.  P.,  § 1636),  when 
such  claim  has  not  been  passed  on  on  the  settlement  of  a 
former  account,  or  on  rendering  an  exhibit,  or  on  making  a 
decree  of  sale.  Such  does  not  appear  to  have  been  the  case 
with  regard  to  the  claim  in  this  case. 

We  are  of  opinion  that  the  prayer  of  the  petitioners  should 
be  granted,  and  an  order  will  be  made  that  the  petitioners  be 
allowed  to  prove  the  facts  alleged  in  their  petition  before  Stuart 
S.  Wright,  on  reasonable  notice  to  be  given. 


fNo.  8.504.  — Department  One.l 
November  24,  1882. 

'A.  L.  HART  t>.  JONAS  SPECT  et  ai. 

Bill  or  Pia-rictu-ias  — Accotncr  — Rvioicwca  — Phactic*.  — After  the  plain- 
tiff had  on  the  demand  of  the  defendants  served  a blit  of  particulars,  and 
□nder  an  order  of  the  Coort  had  furnished  the  defendants  a further  account 
In  writing  of  the  Items  of  the  plhlntllPa  claim,  the  defendants,  without  asking 
»n  order  for  a still  further  account,  moved  the  Court  for  an  order  that  the 
plaintiff  be  precluded  from  giving  any  evidence  in  support  of  his  complaint, 
which  motion  was  denied. 

Htl4:  An  order  precluding  a pRrty  from  giving  evidence  In  support  of  his 
claim  la  proper  only  where  auch  party  baa  failed  or  refused  to  deliver  to 
the  adverse  party  on  demand  a copy  of  his  account ; and  that  the  motion 
la  this  case  was  properly  denied. 
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Appeal  by  the  defendant  Jonai  Spect,  from  the  judg- 
ment cf  the  Superior  Court  of  the  County  of  Colusa.  Blan- 
chard, J. 

Action  to  recover  the  value  of  legal  services.  Trial  before 
a jury.  Verdict  for  plaintiff.  The  facta  are  stated  in  the 
opinion  of  the  Court 

Dyas  & Bridgford,  for  Appellant 

The  only  point  presented  by  the  record  in  this  case  is 
whether  or  not  the  Court  erred  in  denying  defendants’  motion 
to  preclude  plaintiff  from  giving  any  testimony  as  to  the  ac- 
count sued  upon. 

Section  454  of  the  Code  of  Civil  Procedure  reads  as  fol- 
lows : “ It  is  not  necessary  for  a party  to  set  forth  in  a plead- 
ing the  items  of  an  account  therein  alleged,  but  he  must 
deliver  to  the  adverse  party,  within  five  days  after  a demand 
thereof  in  writing,  a copy  of  the  account,  or  be  precluded 
from  giving  evidence  thereof.  The  Court,  or  Judge  thereof, 
may  order  a further  account,  when  the  one  delivered  is  too 
general  or  is  defective  in  any  particular.” 

In  making  the  motion  for  the  order  to  preclude  plaintiff 
from  giving  testimony,  defendants  followed  literally  the  rule 
of  practice  in  such  cases  laid  down  by  this  Court  in  the  case 
of  Conner  v.  Hutchinson,  17  CaL  280. 

A.  L.  Hart,  Respondent,  in  propria  persona. 

The  bill  of  particulars  served  by  the  plaintiff  upon  the  de- 
fendants in  pursuance  of  the  order  of  the  trial  Court,  requir- 
ing an  additional  bill  of  particulars,  was  a sufficient  compli- 
ance with  such  order.  It  set  forth  the  items  of  the  account 
sued  on  with  as  much  particularity  as  the  nature  of  the  ac- 
count would  admit. 

The  object  to  be  secured  by  requiring  a bill  of  particulars 
to  be  furnished  to  a defendant  in  an  action  is,  that  he  may 
be  apprised  of  the  particular  nature  of  the  demand  made,  and 
what  will  be  attempted  to  be  proved  against  him  at  the  trial. 
This  object  was  accomplished  by  the  one  furnished  in  the 
present  case.  (See  P.  T.  Co.  v.  Prader,  32  Cal.  638.) 

Section  454  of  the  Code  of  Civil  Procedure,  under  which 
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the  motion  of  defendants  was  made,  does  not  authorize  the 
trial  Court  to  make  an  order  precluding  a plaintiff  from  giv- 
ing any  evidence  of  an  account  sued  on,  when  he  has,  in  good 
faith,  furnished  the  defendant  with  a bill  of  particulars  con- 
taining the  items  of  the  account,  as  far  as  it  is  in  his  power 
to  do  so.  The  section  simply  provides  that  if  he  fails  to  fur- 
nish the  adverse  party  with  a copy  of  the  account,  he  shall  be 
precluded  from  giving  evidence  thereof;  and  that  when  an 
account  is  furnished,  if  too  general,  the  Court  may  require  a 
more  particular  one. 

The  Court: 

The  complaint  is  to  recover  the  value  of  legal  services. 
Defendants  demanded  a bill  of  particulars,  which  was  served. 
The  Court  made  an  order  that  plaintiff  furnish  a further  ac- 
count in  writing  of  the  items  of  the  claim,  setting  forth  the 
number  of  suits  in  which  services  were  performed,  the  title  of 
each  suit,  and  the  value  of  the  services  rendered  in  each  suits, 
together  with  the  date  at  which  each  item  of  service  became 
due. 

Plaintiff  then  served  the  further  account  following: 


“ Jonas  Spect  and  Lou  G.  Spect, 

To  A.  L.  Hart,  Dr. 

“ May  19,  1880  — To  services  as  attomey-at-law,  in  lit- 
igation involving  the  title  to  lots 

in  the  town  of  Colusa $10,000 

Cr. 

“December,  1881  — By  cash  paid 500 


“ Balance $9,500 


“This  litigation  embraced  the  trial  of  the  following  causes, 
to  wit:  Spect  v.  Gregg,  District  and  Supreme  Courts;  Spect 
v.  Bundy,  District  and  Supreme  Courts ; Hagar  v.  Spect,  Dis- 
trict and  Supreme  Courts;  Montgomery  v.  Spect,  District  and 
Supreme  Courts;  Spect  v.  Arnold,  District  and  Supreme 
Courts. 

“ Said  litigation  also  involved  the  management  and  trial  of 
the  following  causes,  up  to  the  nineteenth  day  of  Hay,  1880, 
to  wit:  Spect  v.  Cheney,  No.  930 ; Yates  v.  Shearer  and  Dean; 
Spect  v.  McGrath  et  at;  Spect  v.  Gill;  Spect  v.  Town  of  Co- 
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lusa ; Sped  v.  Minchumj  Sped  v.  Warner ; Sped  v.  Lieningj 
Sped  v.  Peyton;  Sped  v.  Grover;  Sped  v.  McLaughlin;  Sped 
v.  Cheney,  No.  797 ; Sped  v.  Spittler;  Sped  v.  De  Jamatt. 
Said  services  involved  the  general  management  of  said  litiga- 
tion, and  entitled  me  to  a fee  for  the  entire  service,  the  amount 
of  which  was  not  fixed,  but  was  contingent  upon  final  success 
or  recovery,  hence  there  is  and  can  be  but  one  item  of  charge  to 
the  account  Respectfully, 

“A.  L.  Hast.” 

Defendants  moved,  that,  inasmuch  as  plaintiff  had  failed 
to  comply  with  the  order  of  the  Court,  plaintiff  be  precluded 
from  giving  any  evidence  in  support  of  his  complaint  The 
Court  denied  the  motion  and  defendants  excepted. 

It  will  be  observed  that  no  application  was  made  to  the 
Court  below  for  an  order  for  a further  account  It  is  only 
where  a party  has  failed  or  refused  to  deliver  to  the  adverse 
party  on  demand,  a copy  of  his  account,  that  the  latter  is  en- 
titled to  an  order  that  the  former  be  precluded  from  giving 
evidence. 

Judgment  affirmed. 


[No.  8,684.  — Department  On*.] 

November  27.  1882. 

HELEN  D.  GRIDLEY,  Administratrix  of  the  Estate  of 
George  W.  Gridley,  Deceased,  v.  JOHN  BOGGS  et  al. 

Finding  — Scbstanti  al  Conflict  in  Evidinc*.  — Action  commenced  by 
George  W.  Gridley  In  his  life-time,  prosecuted  by  plaintiff,  appellant,  a a 
the  administratrix  of  his  estate,  to  obtain  a decree  setting  aside  a deed 
made  by  him  September  4,  1879,  to  certain  of  the  defendants  (John  Boggs, 
E.  D.  Pond,  and  C.  W.  Clarke),  and  also  an  accompanying  contract  ex- 
ecuted by  them  declaring  trusts  In  favor  of  named  creditors  of  said  George 
W.  Gridley  and  one  D.  M.  Keavls.  The  fraud  charged  upon  the  defend- 
ants especially  named  Is,  that  taking  advantage  of  the  weak,  feeble,  and 
diseased  condition  of  the  mind  of  George  W.  Gridley,  and  of  bis  conse- 
quent incapacity  to  protect  his  own  Interests,  they  Induced  him,  by  false 
representations,  to  execute  the  deed,  and  enter  into  the  contract  sought 
to  be  annulled.  The  representations  were  mode  concerning  matters  in  respect 
to  which  Gridley  was  fully  Informed,  and  must  have  acted  responsibly, 
provided  he  was  a person  of  sound  mind,  on  which  question  the  Court  below 
found  in  favor  of  the  defendant*  on  evidence  in  which  there  was  a sul> 
•tantlaJ  conflict. 
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Cnoes-EXAxiicATiOit  of  Wmtaas.  — An  expert  witness,  called  on  behalf  of 
the  plaintiff,  had  teatlfled  that  he  had  made  a poll  mortem  examination 
of  the  body  of  George  W.  Grldley,  and  aa  to  the  condition  of  the  brain, 
pelvic  viscera,  and  particularly  the  kldneya  and  bladder,  and  the  pros- 
tate  gland  and  the  urethra;  that  he  had  found  nitrate  of  urea  In  cryetals 
in  washing  the  membranes  of  the  brain,  and  crystals  of  urea  In  the  arach- 
noid sac.  etc. : that  the  kidneys  were  apparently  In  the  norma!  state,  ex- 
cept that  they  were  engorged  with  blood ; that  the  membranes  of  the 
brain,  the  plo  mater , the  arachnoid  and  dura  mater  were  " thickened,  dis- 
colored, adherent,  and  matted  together;”  that  the  prostate  gland  was  en- 
larged, thickened,  and  Indurated,  and  Its  walls  pressed  together.  In  his 
opinion,  the  deceased  most  have  been  of  unsound  mind  for  live  or  six  years 
prior  to  his  death,  by  reason  of  the  facts  that  the  condition  of  the  pros- 
tate gland  had  obstructed  the  elimination  of  area,  causing  It  to  enter  In 
the  circulation,  and  poisoning  the  branlal  membranes,  and  that  the  pa- 
tient died  of  uriemlc  convulsions,  thus  produced ; that  the  thickened  con- 
dition of  the  brain  coverings  established  Insanity,  and  that  the  thicken- 
ing produced  By  the  chronic  nnematlc  poisoning  must  have  been  gradual, 
continuing  several  years.  One  B.,  called  as  an  expert  witness  by  the  de- 
fendant, after  stating  that  he  had  been  a practicing  physician  and  surgeon 
since  1864,  that  he  was  a graduate  of  certain  medical  schools,  and  that  he 
had  been  superintendent  for  about  two  years  of  an  Insane  asylum  In  Lan- 
cashire, England,  proceeded  to  testify,  In  effect,  that  he  had  never  known 

crystals  of  urea  to  be  found  In  the  brain  or  any  of  its  surroundings ; 

that  nitrate  of  urea  Is  perfectly  soluble  In  water;  that  uric  and  urea  are 
specifically  different.  He  added,  that  taking  the  condition  of  the  cover- 
ings of  the  brain  and  the  brain  Itself,  and  of  the  kidneys,  the  bladder, 

the  prostate  gland,  and  the  urethra,  as  described  by  M.  (and  Dr.  C-,  who 

assisted  at  the  post-mortem),  he  could  not  understand  bow  any  such  con- 
dition of  his  brain  or  Its  membranes  could  he  attributed  to  ursemlc  poison- 
ing. without  disease  of  the  kidneys  antedating  It,  and  declared  that  disease 
or  unsoundness  of  mind  could  not  be  predicated  on  the  condition  of  the 
coverings  of  the  brain  as  described  by  Messrs.  M.  and  C.  On  cross-examina- 
tion of  B-,  the  plaintiff  wished  to  put  to  him  a hypothetical  question.  In 
all  respects  similar  to  such  questions  propounded  to  plaintiff's  witnesses 
on  direct  examination. 

Held:  Since  the  testimony  of  B.  on  direct  examination  was  confined  to  a 
contradiction  of  the  theory  of  M.  as  to  the  mental  unsouudness  of  Grid- 
ley  produced  by  slow  urormlo  poisoning,  the  question  was  not  proper  cross- 
examination,  as  the  answer  of  the  witness  thereto.  If  It  sustained  the 
plaintiff’s  views,  would  have  constituted  part  of  the  plaintiff's  case,  which 
should  have  been  made  out  before  she  rested.  Nor  was  the  question 
proper  as  testing  the  capacity  of  B. ; for  If  the  answer  of  B.  bad  been  the 
same  aa  that  given  by  the  plaintiff's  experts  It  would  have  strengthened 
the  plaintiff's  affirmative  case,  If  different  It  would  have  tended  no  mors 
to  prove  the  incompetency  of  B.  than  It  would  have  done  to  prove  the 
tncom potency  of  the  plaintiff’s  experts. 

tVIDXNCX JCOCHENT  BrrUSINO  l’UOlUTS  OF  WjLI. HOW  Eih  CONCLUSIVE. 

The  plaintiff  In  the  Court  below  offered  to  Introduce  In  evidence  a 

document  filed  In  tbs  Superior  Court  on  the  fourteenth  day  of  March, 
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1881,  purporting  to  be  the  last  will  and  testament  of  George  W.  Grid  ley, 
deceased,  together  with  the  objections  to  the  probate  of  the  same  by  CUarlea 
W.  Grldley  and  Plora  D.  Harris,  and  the  Court's  findings  of  fact  and 
conclusions  of  law  thereon,  and  the  decree  of  said  Court  thereon  rejecting 
said  will  “ and  deciding  that  said  George  W.  Grldley  was  unsound  In  mind, 
and  incompetent  by  reason  thereof  to  make  a will  at  the  date  of  the  execu- 
tion thereof,  to  wit,  March  28,  1879."  Upon  the  ohjectlon  of  the  defendants 
the  documents  offered  were  excluded. 

Held:  The  ruling  was  proper.  The  Judgment  of  the  Superior  Court  deter- 
mined that  a certain  Instrument,  purporting  to  be  the  last  will  and  testa- 
ment of  George  W.  Grldley,  was  not  hlB  last  will  and  testament  The 
proceeding  was  not  a special  Inquiry  to  determine  his  status  as  to  sanity 
or  insanity.  The  finding  of  insanity  was  of  a probative  fact  upon  which 
the  Court  held  the  will  to  be  invalid,  as  It  might  have  held  It  to  be  in- 
valid upon  proof  of  duress  or  undue  Influence. 


Appeal  by  plaintiff  from  the  judgment  of  the  Superior 
Court  of  the  County  of  Butte,  and  from  an  order  denying  a 
motion  for  a new  trial.  Hundley,  J. 

Action  to  set  aside  a deed  and  contract  on  the  ground  of 
fraud.  The  facts  are  6tated  in  the  opinion  of  the  Court. 
After  the  decision  in  department  a petition  for  hearing  in 
bank  was  presented  and  denied.  . . 

York  & Whitworth,  for  Appellant. 

The  exclusion  of  proper  testimony  is  error  fatal  to  a judg- 
ment, and  is  always  ground  for  reversal.  ( Estate  of  Toomes, 
54  Cal.  516,  517 ; Arthurs  v.  Hart,  17  How.  U.  S.  6;  Barstow 
v.  City  Railroad  Co.,  42  Cal.  405 ; Rice  v.  Heath,  39  id.  611, 
612;  Jones  v.  Young,  28  Am.  Dec.  569;  Hilliard  on  New 
Trials,  408.) 

This  proposition  is  founded  in  reason,  and  its  soundness  is 
unquestioned.  And,  in  Courts  of  equity  particularly,  where 
fraud  and  imposition  upon  one  of  weak  mind  are  of  the  issues, 
any  fact  or  circumstance  which  tends  to  show  fraud,  or  to 
cast  a suspicion  of  unfairness  upon  the  transaction  investi- 
gated, is  relevant,  material,  and  proper  testimony.  ( Tracy  v. 
Craig,  55  Cal.  91,  93,  94;  Tracy  v.  Colby,  55  id.  67;  Moran 
v.  Abbey,  58  id.  167,  168;  1 Greenleaf’s  Ev.,  § 51.  a;  1 Story’s 
Eq.,  § 190;  Ingersoll  v.  Baker,  21  Me.  474;  Trull  v.  True,  33 
Me.  367;  Burkholder  v.  Plank,  67  Pa.  St.  233;  Stewart  v. 
Fenner,  81  id.  180;  3 Wait’s  Actions  and  Defenses,  445,  446; 
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Davis  v.  Calvert,  25  Am.  Dec.  282;  Pa.,  Del.  and  Md.  Steam 
.Vat'.  Co.  v.  Dandridge,  29  id.  543.)  Nor  can  it  be  maintained 
that  the  admission  of  the  rejected  evidence,  in  any  given  case, 
would  not  have  changed  the  result,  and  that,  therefore,  no  in- 
jury was  done  the  appellants. 

Injury  will  be  conclusively  presumed  from  such  error.  The 
adoption  of  any  other  rule  would  make  the  rights  of  .litigants 
to  depend  upon  the  uncertainties  of  the  most  unreliable  specu- 
lations. No  one  can,  by  any  possibility,  tell  what  might  have 
been  the  result,  in  a given  case,  if  the  rejected  testimony  had 
been  admitted,  or  to  what  other  evidence  it  might  have  led, 
if  it  had  been  received.  ( Arthur ; v.  Hart  and  Estate  of 
Toomes,  supra;  Barstow  r.  City  Railroad  Co.,  42  Cal.  465 ; 
Jackson  v.  Feather  River  W.  Co.,  14  id.  24;  Rice  v.  Heath, 
39  id.  611,  612.) 

The  Court  below  in  this  case  did  exclude  and  refuse  to 
entertain  testimony,  relevant,  material,  and  proper,  which  the 
appellant,  at  the  trial,  sought  to  elicit  and  to  introduce : 1.  By 
sustaining  defendants’  objection  to  plaintiffs  hypothetical 
question  propounded  to  their  own  expert  witness,  Dr.  C.  F. 
Buckley,  on  cross-examination.  This  was  a proper  question 
on  cross-examination,  foi  the  reason  that  the  witness  had  been 
introduced  by  the  defendants  as  an  expert  on  the  subject  of 
insanity,  and  in  his  direct  examination  had  expressed  his 
opinion  that  the  pathological  conditions  found  in  the  brain  of 
the  deseased  upon  a post  mortem,  and  the  fits  with  which  de- 
ceased was  afflicted,  were  not  incompatible  with  mental  integ- 
rity of  every  form,  etc.  ( People  v.  Lake,  12  N.  Y.  358 ; Dille 
her  v.  Home  Life  Ins.  Co.,  87  id.  83.) 

The  hypothetical  question  simply  assumed  the  same  facts 
upon  which  the  witness  had  expressed  his  opinion,  coupled 
with  certain  other  facta,  and  asked  his  opinion  upon  them  all 
taken  together.  The  hypothetical  question  was  a proper  one 
as  such.  ( Cowley  v.  People  of  the  State  of  New  York,  83  N. 
Y.  464;  Gnilerman  v.  Liverpool  etc.  Co.,  id.  358;  Harnett  v. 
Garvey,  66  id.  041;  Negro  Jerry  v.  Townshend,  9 Md.  159.) 
And  whilst  an  error  in  the  assumption  of  facts  would  not 
make  the  interrogatory  objectionable,  so  long  as  it  is  within 
the  probable  range  of  the  evidence  ( Harnett  r,  Qarvey,  supra). 

Cm-  Rr.ps.  LXII  — IS 
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nevertheless  in  this  instance  the  facts  assumed  had  all  been 
proven. 

2.  In  sustaining  defendants’  objection  to  plaintiff’s  offer  to 
introduce  in  evidence  a document,  filed  in  said  Superior  Court 
on  the  fourteenth  day  of  March,  1881,  purporting  to  be  the 
last  will  and  testament  of  said  George  W.  Gridley,  deceased, 
together  with  the  objections  to  the  probate  of  the  same  by 
Charles  E.  Gridley  and  Flora  D.  Harris,  filed  in  said  Court  on 
the  sixth  of  April,  1881,  and  the  Court’s  findings  of  fact  and 
conclusions  of  law  thereon,  and  the  decree  of  said  Court 
thereon  rejecting  said  will  and  deciding  that  said  George  W. 
Gridley  was  unsound  in  mind,  and  incompetent  by  reason 
thereof  to  make  a will  at  the  date  of  the  execution  thereof, 
to  wit,  March  26,  1877. 

This  evidence  should  have  been  admitted.  Here  was  the 
judgment  of  a Court  that  on  a certain  day,  to  wit,  March  26, 
1877,  said  Gridley  was  of  impaired  or  unsound  mind,  to  such 
an  extent  as  to  be,  by  reason  thereof,  incompetent  to  make  a 
will.  Evidence  of  the  state  of  a person’s  mind  before  and 
after  the  act  done  is  admissible  to  prove  insanity.  (2  Grcenl. 
on  Ev.,  § 371 ; Estate  of  Toomes,  54  Cal.  516,  and  cases  cited.) 
The  judgment  was  conclusive  a3  to  his  condition  on  the  day 
named.  (Code  of  Civil  Procedure,  § 1908,  Subd.  1.)  It  was 
at  least  prima  facie  evidence  of  his  condition  of  mind  on  that 
day.  ( Van  Deusen  v.  Sweet,  51  N.  Y.  386;  Gibson  v.  Soper, 
6 Gray,  285—6 ; Rippy  v.  Gant,  4 Ired.  (N.  C.)  Eq.  443 ; Rider 
v.  Miller,  86  N.  Y.  511 ; Hicks  v.  Marshall,  8 Hun,  329.) 

F . C.  Lusk,  for  all  Respondents  except  C.  E.  Gridley. 

Belcher  & Belcher,  also  for  all  Respondents,  except  C.  E. 
Gridley  and  D.  M.  and  Ann  E.  Reavis. 

Before  proceeding  to  examine  in  detail  the  tedious  list  of 
exceptions  specified  under  this  head,  amounting  to  nearly 
three  hundred  in  all,  counsel  would  submit  that  if  any  one  of 
them  were  well  taken,  the  error  would  not  be  a sufficient 
prejudice  to  the  plaintiff  to  work  a reversal  of  this  ease.  The 
case  shows  no  evidence  to  sustain  the  charge  of  fraud  made  by 
the  plaintiff,  and,  on  the  issue  of  insanity,  the  preponderance 
is  overwhelmingly  with  the  defendants.  In  such  a case,  un- 
less the  error  was  one  that  might  have  materially  injured  the 
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plaintiff,  a reversal  will  not  be  had.  An  inspection  will  sat- 
isfactorily show  that  the  answer  to  any  question  objected  to 
by  appellant,  if  it  had  been  excluded,  or  the  admission  of  any 
answer  that  was  excluded,  could  by  no  possibility  have  affected 
the  result.  If  every  ruling  complained  of  had  been  in  plain- 
tiffs favor,  the  result  could  not  have  been  changed.  Of 
necessity  the  decision  must  have  been  for  defendants. 

Our  Code  has  said,  and  this  Court  many  times  stated,  that 
judgments  will  not  he  reversed  for  every  error,  but  only  for 
those  where  the  party’s  substantial  rights  have  been  prejudiced. 

The  rule  should  be  carefully  applied  in  such  a case  as  this. 
The  trial  was  long,  tedious,  and  very  expensive,  and  after  a care- 
ful and  patient  hearing  and  consideration,  the  learned  Judge  of 
the  Court  below  found  for  the  defendants.  The  case  should 
not  be  sent  baek  unless  for  weighty  reasons.  The  record 
shows  that  a new  trial  could  never  terminate  differently  from 
the  first.  Counsel  think  none  of  the  exceptions  well  taken, 
but  if  the  Court  in  so  great  a number  should  discover  any, 
we  submit  that  they  are  entirely  immaterial,  and  could  not 
have  damaged  the  appellant. 

On  this  point  we  desire  to  call  the  attention  of  the  Court 
to  a late  case  in  Michigan,  Fraser  v.  Jennison,  42  Mich.  206, 
in  which  the  issue  was  insanity.  The  result  of  a long  trial 
was  a decision  in  favor  of  the  sanity  of  the  party  in  question. 
Judge  Cooley,  in  an  elaborate  opinion,  reviewing  the  evi- 
dence, came  to  the  same  conclusion,  but  he  discovered  several 
exceptions  in  the  admission  or  exclusion  of  evidence  that  he 
deemed  well  taken.  After  discussion,  he  came  finally  to  the 
conclusion  that  the  case  ought  not  to  be  reversed  on  that 
ground,  and  on  this  point  he  said:  “We  have  already  said, 

that  the  Court  erred  in  one  instance  in  overruling  questions, 
because  they  were  leading,  and  in  another  because  they  called 
for  conclusions  and  not  facts.  The  Court  also  erred  in  hold- 
ing that  the  questions  put  to  Mary  Colvin  respecting  family 
history,  were  objectionable,  on  the  ground  of  being  hearsay. 
It  is  that  sort  of  evidence  of  all  others  that  is  not  objection- 
able on  this  ground.  ( Shields  v.  Boucher,  1 De  Gex  & Smale, 
40.)  * * * The  important  fact  they  sought  to  bring  out  was 
that  Mr.  Fraser’s  mind  weakened  in  the  last  year  of  his  life; 
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and  as  they  appear  to  have  gone  fully  into  the  question  of 
mental  soundness,  we  must  suppose  this  ground  to  have  been 
covered.  On  the  whole,  we  all  agree  that  we  ought  not  to  re- 
verse the  judgment  because  of  the  rulings  mentioned.” 

The  alleged  errors  of  this  class  will  now  be  considered  in 
detail,  in  the  order  specified  by  appellant.  * * * 

The  question  was  not  in  cross-examination;  nothing  of  that 
character  had  been  asked  on  direct  examination.  It  was  an 
attempt  to  ask  the  question  they  had  propounded  to  their  own 
witness  Shurtliff,  as  a part  of  their  own  case,  on  cross-examina- 
tion of  our  witness,  who  was  called  only  to  disprove  certain 
parts  of  Dr.  Miller’s  testimony.  He  had  on  direct  examination 
been  asked  no  question  as  to  the  condition  of  Gridley’s  mind 
or  his  opinion  of  it.  * * * 

Gridley  left  a will.  One  of  his  family  presented  the  will 
for  probate,  another  objected  to  the  probate  on  the  ground 
that  he  was  of  unsound  mind,  and,  without  any  contest,  the 
family  allow’ed  the  will  to  be  set  aside  on  that  ground.  Of 
course,  the  proceedings  of  the  Probate  Court  in  that  regard 
were  immaterial  here  and  could  not  bind  these  defendants,  nor 
effect  them,  for  the  reasons  stated  at  the  time,  which  were  that 
the  evidence  was  irrelevant  and  immaterial,  so  far  as  the 
judgment  was  concerned;  that  we  were  not  parties  to  it,  and 
could  not  be  in  any  way  bound  by  it ; and  that  we  could  neither 
be  bound  by  the  findings  nor  the  judgment;  and  that  all  the 
other  papers  offered  in  connection  are  incompetent  to  prove 
anything  in  this  case  as  against  the  defendants.  And  further, 
that  neither  of  the  defendants  were  parties  to  or  in  any  man- 
ner interested  in  the  proceedings  out  of  which  that  judgment 
arose;  and  that  neither  of  the  defendants  were  present  at 
that  proceeding,  or  had  any  right  to  or  did  cross-examine  the 
witnesses  therein  produced. 

McIunstby,  J. : 

The  action,  commenced  bv  George  W.  Gridley  in  his  life- 
time, is  prosecuted  by  plaintiff,  appellant,  as  the  administra- 
trix of  his  estate,  to  obtain  a decree  setting  aside  a deed  made 
bv  him  September  4,  1879,  to  certain  of  the  defendants  (John 
Boggs,  E.  B.  Pond  and  C.  W.  Clarke),  and  also  an  accompanying; 
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contract  executed  by  them  declaring  trusts  in  favor  of  named 
creditors  of  said  George  W.  Gridley  and  one  D.  M.  Rea  vis. 

The  complaint  alleges  that  for  more  than  five  years  next 
before  the  first  day  of  December,  1880,  George  W.  Gridley  was 
continuously  feeble  and  diseased  in  body,  and  feeble  and  weak 
and  unsound  in  mind,  and  by  reason  thereof  during  all  that 
time  “ wholly  incompetent  to  transact  business.”  That  during 
such  five  years  all  the  defendants  had  full  knowledge  of  said 
Qridley’s  feeble  and  diseased  condition  of  body,  and  his  said 
weak  and  unsound  condition  of  mind,  and  that  he  was  so  as 
aforesaid  “wholly  incompetent  to  transact  business.”  That 
during  said  five  years  prior  to  December  1,  1880,  and  while 
the  said  defendants  Boggs,  Pond,  Clarke  and  Reavis  were  each 
and  all  of  them  fully  cognizant  of  said  George  W.  Gridley’s 
said  weak,  feeble  and  diseased  condition  of  body  and  his  said 
weak,  feeble  and  unsound  condition  of  mind,  “ and  of  his  said 
incompetency  to  transact  business,”  they  conspired,  confed- 
erated and  colluded  together  to  take  an  unfair  and  fraudulent 
advantage  of  him,  “while  in  his  said  feeble  and  diseased  con- 
dition of  body,  and  while  in  his  said  weak,  feeble  and  unsound 
condition  of  mind,  and  while  he  was  so  incompetent  to  transact 
business,  to  wrong,  cheat,  and  defraud  him  out  of  his  said  prop- 
crty  ” (previously  described),  “ and  to  that  end,  and  with  that 
intent,  they  wrongfully,  fraudulently  and  falsely  represented 
to  said  George  W.  Gridley  that  he  was  liable  to  pay  to  said 
Boggs,  Pond,  Clarke,  and  to  certain  other  of  the  defendants, 
moneys  due  to  them  on  certain  promissory  notes,  all,'  or  nearly 
all,  signed  by  him  and  by  said  D.  M.  Reavis,”  etc. 

The  fraud  charged  upon  the  defendants  especially  named 
is,  that  taking  advantage  of  the  weak,  feeble  and  diseased 
condition  of  the  mind  of  George  \V.  Gridley,  and  of  his  conse- 
quent incapacity  to  protect  his  own  interests,  they  induced 
him,  by  false  representations,  to  execute  the  deed  and  enter 
into  the  contract  sought  to  be  annulled. 

The  representations  alleged  to  have  been  made  to  Gridley 
(with  the  exception,  perhaps,  of  the  alleged  representation  that 
Reavis  had  conveyed  all  this  property  to  Boggs,  Pond  and 
Clarke,  in  reference  to  which  the  Court  below  found  upon 
evidence  that  no  such  representation  was  made,  but,  to  the 
contrary  thereof,  that  the  fact  as  to  conveyance  from  Reavia 
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to  Boggs,  Pond  and  Clarke  was  stated  to  Gridley),  had  rela- 
tion to  matters  in  respect  to  which  he  was  fully  informed, 
and  must  have  acted  responsibly,  provided  he  was  a person  of 
sound  mind. 

The  Court  below  found:  “For  the  five  years  next  before 
the  first  day  of  December,  1880,  the  plaintiff’s  intestate,  George 
W.  Gridley,  was  not  either  feeble  or  diseased  in  body,  or  feeble, 
or  weak,  or  unsound  in  mind,  and  was  not  during  all,  or  any 
portion  of  that  time,  incompetent  to  attend  to,  manage  or 
transact  business,  but,  on  the  contrary,  was  during  all  said 
time  and  up  to  the  time  of  his  death  of  sound,  healthy  and 
vigorous  and  unimpaired  condition  of  mind  and  body,  and 
fully  competent  to  transact  business.” 

It  is  admitted  that  as  to  this  finding,  there  was  a substantial 
conflict  in  the  evidence. 

In  argument  counsel  indulged  in  much  criticism,  some  of 
it  perhaps  just,  of  the  findings.  It  is  obvious,  however,  in 
presence  of  the  explicit  findings  that  Gridley  was  of  sound 
mind,  and  further,  that  defendants  practiced  no  such  arts  or 
devices  as  constitute  fraud  when  practiced  upon  a person  of 
sound  mind,  the  judgment  must  be  affirmed,  unless  errors  oc- 
curred at  the  trial. 

It  is  contended  that  the  Court  below  erred  in  sustaining 
the  objection  to  the  hypothetical  question  propounded  by 
plaintiff’s  counsel  on  cross-examination  to  the  expert  witness, 
Dr.  C.  F.  Buckley. 

Dr.  P.  'B.  M.  Miller,  an  expert  witness  called  on  behalf  of 
the  plaintiff,  had  testified  that  he  had  made  a post  mortem 
examination  of  the  body  of  George  W.  Gridley,  and  as  to  the 
condition  of  the  brain,  pelvic  viscera,  and  particularly  the 
kidneys  and  bladder,  and  the  prostate  gland  and  the  urethra; 
that  he  had  found  nitrate  of  urea  in  crystals  in  washing  the 
membranes  of  the  brain,  and  crystals  of  urea  in  the  arachnoid 
sac,  etc.  That,  the  kidneys  were  apparently  in  the  normal 
state,  except  that  they  were  engorged  with  blood;  that  the 
membranes  of  the  brain,  the  jria  mater,  the  arachnoid  and 
dura  mater  were  “ thickened,  discolored,  adherent,  and  matted 
together.”  That  the  prostate  gland  was  enlarged,  thickened, 
and  indurated  and  its  walls  pressed  together.  In  his  opinion 
the  deceased  must  have  been  of  unsound  mind  for  five  or  six 


* 


Digitized  by  Google 


Nov.  1882.] 


Geidley  v.  Booos. 


199 


years  prior  to  his  death,  by  reason  of  the  facts  that  the  con- 
dition of  the  prostate  gland  had  obstructed  the  elimination  of 
urea,  causing  it  to  enter  in  the  circulation  and  poisoning  the 
branial  membranes,  and  that  the  patient  died  of  uraemic  con- 
vulsions thus  produced;  that  the  thickened  condition  of  the 
brain  coverings  established  insanity,  and  that  the  thickening 
produced  by  the  chronic  uraemic  poisoning  must  have  been 
gradual,  continuing  several  years. 

In  his  direct  examination  on  behalf  of  defendants,  Dr. 
Buckley,  after  stating  that  he  had  been  a practicing  physician 
and  surgeon  since  1864,  that  he  was  a graduate  of  certain 
medical  schools,  and  that  he  had  been  superintendent  for 
about  two  years  of  an  insane  asylum  in  Lancashire,  England, 
proceeded  to  testify  in  effect  that  he  had  never  known  crys- 
tals of  urea  to  be  found  in  the  brain  or  any  of  its  surround- 
ings ; that  nitrate  of  urea  is  perfectly  soluble  in  water;  that 
uric  and  urea  are  specifically  different.  He  added,  that  taking 
the  condition  of  the  coverings  of  the  brain  and  the  brain  it- 
self, and  of  the  kidneys,  the  bladder,  the  prostate  gland  and 
the  urethra,  as  described  by  Dr.  Miller  (and  Dr.  Caldwell,  who 
assisted  at  the  post-mortem),  he  could  not  understand  how 
any  such  condition  of  his  brain  or  its  membranes  could  be  at- 
tributed to  uraemic  poisoning,  without  disease  of  the  kidneys 
antedating  it,  and  declared  that  disease  or  unsoundness  of 
mind  could  not  be  predicated  on  the  condition  of  the  cover- 
ings of  the  brain  as  described  by  Messrs.  Miller  and  Cald- 
well 

It  is  apparent  from  the  foregoing  that  the  testimony  of  Dr. 
Buckley  was  addressed  to  the  contradiction  of  the  theory  of 
Dr.  Miller,  that  the  diseased  condition  of  the  membranes  of  the 
brain  was  produced  by  slow  uraemic  poisoning,  and  such  condi- 
tion indicated  insanity  in  Gridley,  which  extended  backward 
from  his  death  to  a period  of  time  including  the  acts  alleged  to 
have  been  done  by  him  while  incompetent  to  protect  his  business 
or  other  interests. 

It  is  disputed  between  counsel  for  the  respective  parties 
whether  there  was  any  evidence  in  the  case  tending  to  prove 
some  of  the  facts  assumed  to  exist  in  the  hypothetical  question 
propounded,  on  the  part  of  plaintiff,  upon  the  cross-examiua- 
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tion  of  Dr.  Buckley,  the  sustaining  of  the  objection  to  which  by 
the  Court  below  is  now  here  urged  as  error. 

After  such  examination  as  we  have  been  able  to  give  the 
enormous  transcript  of  nearly  six  thousand  folios , made  up  to 
a great  extent  of  the  questions  and  answers  contained  in  the 
short-hand  reporter’s  notes  — and  we  consented  to  hear  the 
appeal  upon  the  unnecessarily  voluminous  record  only  out  of 
consideration  for  the  important  interests  involved  — we  are  not 
prepared  to  say  but  there  is  to  be  found  in  it  some  evidence 
tending  to  prove  the  existence  of  each  of  the  facts  assumed  in 
the  question. 

But  the  objection  that  the  question  could  not  be  asked  in 
accordance  with  any  legitimate  rule  of  cross-examination  was 
properly  sustained. 

The  burden  of  showing  that  George  W.  Gridley  was  insane 
when  and  before  the  instruments  were  executed,  was  cast  upon 
the  plaintiff.  Taking  up  the  burden  and  in  making  out  her 
affirmative  case,  plaintiff,  in  addition  to  other  evidence,  had 
propounded  a series  of  hypothetical  questions  to  expert  wit- 
nesses called  on  her  behalf.  The  question  put  to  Dr.  Buckley 
was  of  the  same  character,  and  in  substance  the  same  as  one 
put  to  plaintiffs  witnesses,  and  his  answer,  if  it  sustained 
plaintiffs  views,  would  have  constituted  part  of  plaintiffs  case, 
which  should  have  been  made  out  before  she  rested.  His  direct 
examination  had  been  limited  to  the  expression  of  his  opinion 
as  to  the  correctness  of  the  theory  of  Dr.  Miller,  one  of 
plaintiff s witnesses,  a theory  based  upon  certain  conditions  of 
the  bodily  organs  as  the  same  appeared  at  the  post-mortem. 
The  question  put  by  plaintiff  was  much  broader  than  was  jus- 
tified by  the  matters  drawn  out  on  the  direct  examination. 
Nor  can  the  question  be  justified  as  testing  the  capacity  of  the 
expert  If  the  answer  of  Dr.  Buckley  had  been  the  same  as 
that  given  by  plaintiffs  experts,  it  would  have  strengthened 
the  plaintiffs  affirmative  case ; if  it  had  been  different  it  would 
no  more  tend  to  prove  the  incompetency  of  Buckley  than  it 
would  tend  to  prove  the  incompetency  of  the  experts  called  by 
plaintiff. 

Appellant  also  claims  the  Court  below  erred  in  sustaining 
defendant’s  objection  to  plaintiffs  offer  to  introduce  in  evidence 
a document  filed  in  the  Superior  Court  on  the  fourteenth  day 
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of  March,  1881,  purporting  to  be  the  last  will  and  testament 
of  George  W.  Gridley,  deceased,  together  with  the  objections 
to  the  probate  of  the  same  by  Charles  W.  Gridley  and  Flora 
D.  Harris,  and  the  Court’s  findings  of  fact  and  conclusions  of 
law  thereon,  and  the  decree  of  said  Court  thereon  rejecting 
said  will,  “ and  deciding  that  said  George  W.  Gridley  was  un- 
sound in  mind  and  incompetent  by  reason  thereof  to  make  a 
will  at  the  date  of  the  execution  thereof,  to  wit,  March  26, 
1879.” 

It  is  said  the  judgment  was  conclusive  as  to  Gridley’s 
mental  condition,  or  was  at  least  prima  facie  evidence  of  his 
mental  condition  on  that  day.  Section  1908  of  the  Code  of 
Civil  Procedure  reads : “ The  effect  of  a judgment  or  final 
order  in  an  action  or  special  proceeding  before  a Court  or 
Judge  of  this  State  or  of  the  United  States,  having  jurisdiction 
to  pronounce  the  judgment  or  order,  is  as  follows:  1.  In  case 
of  a judgment  or  order  against  a specific  thing,  or  in  respect 
to  the  probate  of  a will,  or  the  administration  of  the  estate 
of  a decedent,  or  in  respect  to  the  personal,  political,  or  legal 
condition  of  a particular  person,  the  judgment  or  order  is  con- 
clusive upon  the  title  to  the  thing,  the  will  or  administration, 
or  the  condition  or  relation  of  the  person.” 

With  respect  to  a judgment  in  a proceeding  de  lunatico 
inqvirendo  it  was  said  in  If  Amour  eux  v.  Crosby  (2  Paige 
CL  427),  that  as  to  the  acts  done  by  the  lunatic  before  the 
issuing  the  commission,  and  which  were  overreached  by  the 
retrospective  finding  of  the  jury,  the  inquisition  is  only  pre- 
sumptive but  not  conclusive  evidence  of  incapacity.  It  would 
seem  that  as  to  acts  done  after  the  finding,  the  inquisition,  in 
the  absence  of  the  statute,  would  be  only  presumptive  evidence. 
(Fan  Deusen  v.  Sweet,  61  N.  Y.  386;  Rider  v.  Miller,  86  id. 
611 ; Gibson  v.  Soper,  6 Gray,  285-6 ; Rippy  v.  Gant,  4 I red. 
Eq.  443;  Griswold  v.  Miller,  15  Barb.  523,  and  cases  there 
cited.)  But  there  can  be  no  doubt,  that,  under  the  section  of 
the  Code  of  Civil  Procedure  above  quoted,  the  judgment  in 
a proceeding  whose  direct  purpose  and  end  is  to  obtain  a 
determination  “ of  the  personal,  political,  or  legal  condition  of 
« particular  person  ” is  conclusive  upon  such  condition.  Was 
the  judgment  rejecting  the  will  such  a judgment  ? 

Mr.  Starkie  says : “ In  many  instances  a court  possesses  a 
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jurisdiction  which  enables  it  to  pronounce  on  the  nature  and 
qualities  of  the  particular  subject-matter,  where  the  proceed- 
ing is,  as  it  is  technically  termed,  in  rem;  as  where  the  Or- 
dinary or  Court  Christian  decides  upon  a question  of  marriage 
or  bastardy;  or  the  Court  of  Exchequer  upon  condemnations; 
or  the  Court  of  Admiralty  upon  questions  of  prize,  or  a 
Court  of  Quarter  Sessions  upon  settlement  cases.  Decisions 
of  this  sort  are  for  the  most  part  binding  and  conclusive  upon 
all  the  world.”  (Starkie  Ev.,  p.  36,  10th  Am.  ed.)  Such  a 
judgment  is  conclusive  unless  impeached  for  fraud,  on  those 
who  were  neither  parties  nor  privies  to  it.  (Id.  384.)  And 
the  reasons  given  by  Professor  Greenleaf  are  : “ These  de- 
cisions are  binding  and  conclusive,  not  only  upon  the  parties 
actually  litigating  in  the  cause,  but  upon  all  others;  partly 
upon  the  ground  that  in  most  cases  of  this  kind,  and  especially 
upon  cases  of  property  seized  or  proceeded  against,  every  one 
who  can  possibly  be  affected  by  the  decision  has  a right  to  ap- 
pear and  assert  his  own  rights,  by  becoming  an  actual  party 
to  the  proceedings ; and  partly  upon  the  more  general  ground 
of  public  policy  and  convenience,  it  being  essential  to  the  peace 
of  society  that  questions  of  this  kind  should  not  be  left  doubt- 
ful,” etc.  (1  Green.  Ev.,  525.) 

If  the  defendants  in  the  present  cause  are  bound  by  the 
judgment  of  the  Superior  Court,  as  being  a judgment  declaring 
George  W.  Gridley  to  have  been  insane  at  the  date  of  the 
offered  will,  it  must  be  upon  “ the  more  general  ground  ” men- 
tioned by  Mr.  Greenleaf.  Certainly  all  those  who  might  be 
affected  by  a judgment  that  Gridley  was  insane  when  the 
will  was  executed,  did  not  have  the  right  to  appear  and  assert 
their  rights  in  the  proceeding  for  the  probate  of  the  will. 
The  legal  notice  of  that  proceeding  ran  only  to  those  inter- 
ested in  Gridley’s  estate.  And  as  to  “ the  more  general 
ground,”  public  policy  only  requires,  at  most,  that  a judgment 
as  to  the  status  of  a particular  person,  which  shall  be  conclu- 
sive as  against  those  not  parties  to  it,  shall  be  a judgment 
which  simply  determines  such  status  in  a proceeding  whose 
sole  end  and  aim  is  to  determine  it.  The  judgment  of  the 
Superior  Court  determined  that  a certain  instrument,  pur- 
porting to  be  the  last  will  and  testament  of  George  W.  Grid- 
ley,  was  not  his  last  will  and  testament  The  proceeding  was 
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not  a special  inquiry  to  determine  his  status  as  to  sanity  or 
insanity.  The  finding  of  insanity  was  of  a probative  fact 
npon  which  the  Court  held  the  will  to  be  invalid,  as  it  might 
have  held  it  to  be  invalid  upon  proof  of  duress  or  undue  in- 
fluence. 

If  there  remains  doubt  of  the  correctness  of  this  conclusion, 
it  should  be  dispelled  by  the  wording  of  the  section  of  the 
Code  of  Civil  Procedure.  There  a judgment  “ in  respect  to 
the  probate  of  a will  ” is  spoken  of  as  a separate  and  distinct 
thing  from  a judgment  “ in  respect  to  the  personal,  political, 
or  legal  condition  or  relation  of  a particular  person.”  It 
would  be  difficult  more  explicitly  to  declare  that  a judgment 
in  respect  to  the  probate  of  a will  should  be  evidence  that  the 
offered  instrument  had  been  rejected  or  admitted  to  probate  — 
that  it  was  or  was  not  the  last  will  and  testament  of  the 
decedent  — neither  more  nor  less. 

We  find  no  substantial  errors  in  the  record- 

Judgment  and  order  affirmed. 

Boss  and  McKee,  JJ.,  concurred. 


llto.  8,088.  — Department  One.] 

November  27,  1882. 

JAMES  KITTS  v.  THE  SUPERIOR  COURT  OF  NE- 
VADA COUNTY. 

JciUDicnoK  — Amu  non  Joancn's  Conn  — Ahsndmixt  or  Complaot 
— Cmtiokahi.  — Certiorari  to  review  an  order  of  the  Superior  Court  allow- 
ing the  plaintiff  to  amend  bta  complaint  In  the  raae  appealed  from  the 
Justice'!  Court  Held:  There  was  no  excess  of  jurisdiction. 


Application  for  writ  of  certiorari  to  the  Superior  Court  of 
Kevada  County. 

The  complaint  in  the  Justice’s  Court  was  an  account  enti- 
tled “Mr.  James  Kitts  to  Wm.  Seaman,  Dr.”  The  amended 
oomplaint  alleged  an  indebtedness  from  the  defendant  to  the 
plaintiff  and  one  “ K.”  as  partners,  and  an  assignment  by  “ K.” 
to  the  plaintiff. 
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Dibble  & Kitts,  for  Plaintiff. 

The  Superior  Court  can  not  allow  amendments  in  appealed 
cases.  ( People  ex  rel.  Jones  v.  The  County  Court  of  El  Do- 
rado Co.,  10  Cah  19;  Santa  Cruz  v.  Santa  Cruz  R.  R.  Co., 
6 P.  C.  L.  J.  473 ; Could  et  a l,.  Com.  of  Highways,  v.  Class,  19 
Barb.  179;  Fowler  v.  Hyland  et  al.,  12  N.  W.  Reporter,  26; 
Cross  et  al.  v.  Eaton,  Id.  35 ; Richey  v.  Superior  Court  Nevada 
Co.,  59  Cal.  661 ; S.  P.  R.  R.  Co.  v.  Superior  Court  of  Kern 
Co.,  59  id.  471.) 

The  Coukt : 

The  petition  here  discloses  no  excess  of  jurisdiction  on  the 
part  of  the  Superior  Court 

Writ  denied. 


|Ko.  10,780. — In  Bant] 

November  28,  1882. 

THE  PEOPLE  t>.  YE  PARK. 

Assault  to  Commit  Mourns  — Mibbbtbicioos  Union  — Instruction. — Tbs 
defendant  was  charged  with  an  aasanlt  upon  Chung  Tan.  with  Intent  to 
commit  murder.  On  the  trial  the  Court  Instructed  the  Jury  that  If  they 
found  that  the  defendant  and  one  Toy  Ping  were  living  together  as  man 
and  wife,  in  meretricious  nnlon,  that  such  union,  as  a matter  of  law, 
would  not  be  sufficient  to  give  the  defendant  the  right  or  power  to  con- 
trol or  restrain  the  acts  and  liberty  or  power  of  locomotion  of  said  Toy 
Ping;  that  In  such  union  either  the  man  or  woman  has  perfect  right  to 
go  and  come  as  he  or  she  pleases,  unrestrained  by  the  other;  and  It  was 
claimed  on  appeal,  that  there  was  no  evidence  that  the  defendant  and 
said  Toy  Ping  were  living  together  In  meretricious  union,  and  therefore 
that  it  was  error  for  the  Court  to  state  what  their  relative  rights  would 
be  In  such  a case. 

Held:  That  the  Instruction  was  as  to  an  Irrelevant  and  Immaterial  fact  and 
could  have  had  no  tendency  to  prejudice  the  defendant. 

In.  — Definition  — Instructions.  — The  Court  charged  the  Jury  that  the  Su- 
preme Court  of  this  State  had  said  that  assault  to  commit  murder  la  the 
attempt  to  kill  a person,  coupled  with  the  present  ability  to  do  so,  but. 
In  another  Instruction,  given  at  the  request  of  the  defendant,  gave  a cor- 
rect and  full  definition  of  the  crime. 

Held:  The  first  instruction  was  erroneous.  In  not  containing  a full  definition 
of  the  crime,  but  that  it  was  supplemented  by  the  latter  and  the  error 
cured. 
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Is. — Id. — Qusstton  of  Law.  — The  Coart  Instructed  the  Jury  that  a con- 
flict of  testimony  on  Immaterial  questions  should  not  be  considered  by  them, 
without  telling  the  Jury  what  questions  were  Immaterial ; and  It  was  ob- 
jected on  appeal  that  the  Instruction  left  to  the  Jury  the  question  os  to 
what  was  or  was  not  an  Immaterial  Issue  or  qnestlon  ; It  was  a question  of 
law  for  the  Court  and  not  for  the  Jury  to  determine. 

Held:  Conceding  the  question  was  one  of  law  the  Court  la  not  prepared  to 
say  that  It  was  submitted  by  the  Instruction  to  the  jury. 

Is.  — Id.  — The  Court,  upon  the  request  of  the  defendant.  Instructed  the 
Jury : 44  Before  you  can  find  the  defendant  guilty  of  the  charge  laid  In  the 
Information,  yon  must  be  convinced  beyond  a reasonable  doubt  by  the  evi- 
dence produced  ou  the  part  of  the  prosecution,  that  the  defendant  In  this 
case,  with  premeditation  and  malice  aforethought,  made  the  assault  upon 
Chung  Tan  with  the  Intention  then  and  there  to  murder  him  ;**  and  then 
added  the  following:  “Two  elements  for  your  consideration  on  this  point 
are  the  character  of  the  weapon  and  the  nature  of  the  wound.”  Held: 
There  waa  no  error  in  the  additional  clauae. 

Id.  — Id.  — Justification.  — The  Court  refused  to  Instruct  the  Jury  at  the  re- 
quest of  the  defendant  as  follows : 44  If  you  believe  from  all  the  evidence 
that  the  circumstances  were  such  as  to  excite  the  fears  of  a reasonable 
man.  and  the  defendant  In  this  action  acted  under  such  fears  when  he 
made  the  assault  upon  Chung  Tan,  even  though  the  defendant  was  mis- 
taken in  the  circumstances  and  they  turned  out  to  be  false,  you  will 
acquit  him.” 

Held:  In  order  to  Justify  homicide  under  the  circumstances  stated,  the 

circumstances  must  not  only  be  sufficient  to  excite  the  fears  of  a reasonable 
person,  bat  the  party  killing  mast  have  acted  under  the  impulse  of  such 
fears  alone. 

Id. — Id. — Flight.  — The  Court  Instructed  the  Jury  : 44  If  you  believe  from  the 
testimony  that  defendant  had  sufficient  cause,  from  the  conduct  of  Chung 
Tan.  to  believe  that  be,  the  defendant,  was  In  Imminent  danger  of  hla  life 
or  of  great  bodily  harm  from  Chung  Tan,  then  the  defendant  had  a right  to 
use  all  lawful  means  to  secure  hla  own  safety  ; but  if  the  testimony  show s 
that  the  defendant  could  have  more  readily  avoided  danger  to  himself  bp 
flight  than  in  any  other  way,  then  an  assault  by  him  is  not  justifiable.'' 

Held:  The  exception  of  the  defendant  to  the  portion  of  the  Instruction 
italicized  la  well  taken. 

Id. — Id.  — Id.  — Felonious  Assault.  — Where  an  attack  Is  made  with 
murderous  Intent,  the  person  attacked  la  under  no  obligation  to  flee.  He 
may  stand  hla  ground,  and.  If  necessary,  kill  his  adversary.  It  Is  other- 
wise In  cases  of  mere  assault  and  In  cases  of  mutual  quarrel,  where  the 
attack lng  party  has  not  the  purpose  of  murder  In  his  heart. 


Appeal  from  a judgment  of  conviction  and  from  an  order 
denying  a new  trial  in  the  Superior  Court  of  the  County  of 
Mono.  Wiggins,  J. 

Bennett  & Reddy,  for  Appellant. 

A.  L.  Hart,  Attorney  General,  for  Respondents. 


Digitized  by  Google 


206 


People  v.  Ye  Park. 


[Nov.  1882. 


SlIAKPSTEIN,  J.t 

The  first  ground  upon  which  it  is  contended  that  this  judg- 
ment should  be  reversed  is,  that  the  Court  erred  in  instructing 
the  jury  that  if  they  found  that  the  defendant  and  one  Toy 
Ping  were  living  together  “ as  man  and  wife  in  meretricious 
union,  that  such  union  as  a matter  of  law  would  not  be  suffi- 
cient to  give  defendant  the  right  or  power  to  control  or  restrain 
the  acts  and  liberty  or  power  of  locomotion  of  said  Toy  Ping; 
that  in  such  a union  either  the  man  or  woman  has  a perfect 
right  to  go  and  come  as  he  or  she  pleases,  unrestrained  by  the 
other.”  As  an  abstract  proposition  the  correctness  of  what 
the  Court  said  is  not  disputed.  But  the  defendant’s  counsel 
insists  that  there  was  no  evidence  that  the  defendant  and  said 
Toy  Ping  were  living  together  “ in  a meretricious  union,”  and, 
therefore,  it  was  error  for  the  Court  to  state  what  their  rela- 
tive rights  would  be  in  case  the  jury  should  find  that  they  were 
so  living  together.  And  it  is  claimed  that  the  defendant’s 
case  might  have  been  prejudiced  by  instructions  which  were 
apparently  based  upon  the  assumption  that  there  was  evidence 
which,  at  least,  tended  to  prove  that  such  a union  had  existed 
between  the  defendant  and  said  Toy  Ping.  As  there  was  no 
such  evidence,  it  is  urged  that  the  instructions  were  calculated 
to  mislead  the  jury. 

If  the  defendant  would  have  had  “ the  right  or  power  to 
control  or  restrain  the  acts  and  liberty  or  power  of  locomotion 
of  said  Toy  Ping,”  if  they  had  not  been  living  together  in  a 
meretricious  union,  we  could  readily  see  that  the  jury  might 
have  been  misled  by  the  instructions  referred  to  in  this  con- 
nection. But  we  do  not  understand  that  if  the  parties  had  not 
been  living  together  in  a meretricious  union,  that  either  would 
have  had  the  right  or  power  “ to  control  or  restrain  the  acts 
and  'liberty  or  power  of  locomotion  ” of  the  other,  and,  there- 
fore, can  not  see  that  the  jury  could  have  been  misled  by  said 
instructions. 

The  Court,  doubtless,  erred  in  charging  the  jury  “that  the 
Supreme  Court  of  this  State  ” had  said  “ that  assault  to  com- 
mit murder  is  the  attempt  to  kill  a person,  coupled  with  the 
present  ability  to  do  so.”  That  instruction  does  not  contain 
a full  definition  of  the  crime  with  which  the  defendant  was 
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charged,  but  the  Court,  in  another  instruction  given  at  the 
request  of  the  defendant’s  counsel,  did  give  a correct  and  full 
definition  of  that  crime.  We  think  that  the  latter  supple- 
mented the  former,  and  cured  the  error  complained  of. 

The  instruction  “ that  a conflict  of  testimony  on  immaterial 
questions  should  not  be  considered  ” by  them  without  telling 
the  jury  what  questions  were  immaterial,  is  objected  to  on  the 
ground  that  it  “left  to  the  jury  the  question  as  to  what  was 
or  was  not  an  immaterial  issue  or  question,”  which  was  a 
question  of  law  for  the  Court  and  not  for  the  jury  to  deter- 
mine. Conceding  that  the  question  was  one  of  law,  we  are 
not  prepared  to  say  that  the  Court  submitted  6uch  question  to 
the  jury. 

The  Court  was  requested  by  the  defendant  to  give,  and  did 
give  the  following  instruction:  “Before  you  can  find  the  de- 
fendant guilty  of  the  charge  laid  in  the  information,  you  must 
be  convinced  beyond  a reasonable  doubt  by  the  evidence  pro- 
duced on  the  part  of  the  prosecution,  that  the  defendant  in 
this  case,  with  premeditation  and  malice  aforethought,  made 
the  assault  upon  Chung  Tan  with  the  intention  then  and  there 
to  murder  him;”  and  then  added  the  following:  “Two  ele- 

ments for  your  consideration  on  this  point  are  the  character 
of  the  weapon  and  the  nature  of  the  wound.” 

It  is  claimed  by  defendant’s  counsel  that  the  jury  might 
have  been  misled  by  the  addition  of  this  clause  to  the  instruc- 
tion which  he  requested  the  Court  to  give.  We  do  not  think 
so.  Nor  can  we  see  that  it  would  be  improper  for  the  jury 
to  consider  the  two  elements  mentioned  by  the  Court  while 
deliberating  upon  the  questions  of  premeditation,  malice  afore- 
thought, and  intent  to  murder. 

We  do  not  think  that  the  Court  erred  in  refusing  to  give 
the  following  instruction  asked  by  the  defendant:  “ If  you 

believe  from  all  the  evidence  that  the  circumstances  wero 
such  as  to  excite  the  fears  of  a reasonable  man,  and  the  de- 
fendant in  this  action  acted  under  such  fears  when  he  made 
the  assault  upon  Chung  Tan,  even  though  the  defendant  was 
mistaken  in  the  circumstances,  and  they  turned  out  tb  lie 
false,  you  will  acquit  him.”  In  order  to  justify  a homicide 
under  the  circumstances  stated,  the  circumstances  must  not 
only  be  sufficient  to  excite  the  fears  of  a reasonable  person. 
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but  “ the  party  killing  must  have  acted  under  the  influence  of 
such  fears  alone." 

Another  instruction  to  which  exception  is  taken  reads  as 
follows:  “If  you  believe  from  the  testimony  that  defendant 
had  sufficient  cause,  from  the  conduct  of  Chung  Tan,  to  be- 
lieve that  he,  the  defendant,  was  in  imminent  danger  of  his 
life,  or  of  great  bodily  harm  from  Chung  Tan,  then  the  defend- 
ant had  a right  to  use  all  lawful  means  to  secure  his  own 
safety;  but  if  the  testimony  shows  that  the  defendant  could 
have  more  readily  avoided  danger  to  himself  by  flight  than 
in  any  other  way,  then  an  assault  by  him  is  not  justifiable." 
The  defendant  excepts  to  the  portion  of  the  instruction  which 
we  have  italicized,  and  we  think  that  the  exception  is  well 
taken. 

“ Where  an  attack  is  made  with  murderous  intent,  the  per- 
son attacked  is  under  no  obligation  to  fly;  he  may  stand  his 
ground,  and,  if  necessary,  kill  his  adversary.”  (Bishop's 
Criminal  Law,  850.)  It  is  otherwise  in  case  of  mere  assault 
anv»  cases  of  mutual  quarrel,  where  the  attacking  party  has 
not  the  purpose  of  murder  in  his  heart.  (Id.)  Assuming, 
however,  as  the  Court  did  in  this  instance,  that  the  defend- 
ant had  sufficient  cause  from  the  conduct  of  Chung  Tan  to 
believe  that  he,  the  defendant,  was  in  imminent  danger  of  his 
life  or  great  bodily  harm  from  Chung  Tan,  it  was  not  incum- 
bent on  the  defendant  to  fly  for  safety,  even  if  he  might  more 
readily  have  secured  it  by  flight  than  by  standing  his  ground, 
and,  if  necessary,  killing  his  adversary, 

Tim  entire  instruction  is  extremely  faulty.  The  jury,  in 
one  part  of  it,  is,  in  effect,  told  that  a man  in  defense  of  his 
life  has  “ a right  to  use  all  lawful  means  to  secure  his  own 
safety;”  but  the  jury  was  not  informed  as  to  what  would  be 
lawful  means  under  such  circumstances,  although  the  jury 
might  have  inferred  from  the  language  of  thp  Court  that  if 
•the  defendant  could  not  have  saved  his  life  by  flight  an 
assault  would  be  justifiable.  But  whether  the  Court  meant 
a simple  assault,  or  a more  serious  one,  does  not  appear.  The 
right  of  self-defense  is  quite  as  sacred  as  any  other,  and  assum- 
ing that  the  defendant  was  placed  in  the  position  which,  for 
the  purposes  of  this  instruction,  he  was  assumed  to  be  in,  the 
instruction,  as  a whole,  does  not  fully  state  his  rights,  and 
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was  calculated  to  mislead  the  jury  as  to  them.  For  this  error 
the  judgment  and  order  denying  the  motion  for  a new  trial 
must  be  reversed. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

McKxnstby,  Ross,  and  McKee,  JJ.,  concurred. 


[No.  8.023.  — In  Bank.] 

Norembcr  28,  1882. 

THE  PEOPLE  v.  J.  D.  STEPHENS  et 


Water  8upplt. — Prior  to  the  adoption  of  the  Constitution  of  1879,  the  rlgot 
of  laying  pipes  In  the  streets  of  any  Incorporated  city  or  town  in  this  State 
for  the  purpose  of  supplying  the  Inhabitants  of  such  city  or  town  with 
fresh  water  lay  only  in  grant  from  the  Legislature. 

Constitution. — The  provisions  of  the  Constitution  of  1879  In  reference  to 
the  supplying  of  municipalities  with  fresh  water,  made  many  changes  from 
the  pre  existing  condition  of  things. 

Constitution  — Construction  or. — All  of  these  provisions  of  the  Constitu- 
tion, to  wit.  Art  xl.t  f 19,  Art  xlv.,  S 1,  and  Art.  xlv.,  f 2.  must  be  taken 

and  read  together,  and  effect  given  to  each  of  them.  They  must,  like  all 

other  provisions  of  the  Constitution,  receive  a practical  common-sense  con- 
struction, and  be  considered  with  reference  to  the  prior  state  of  the  law 
and  the  mischief  Intended  to  be  remedied  by  the  change. 

Water — Public  Use. — By  Sec.  1 of  Art.  xlv.  of  the  Constitution,  the  use 
of  all  water  heretofore  or  hereafter  appropriated  for  sale,  rental,  or  dis- 
tribution. la  expressly  declared  to  be  a public  use,  and  It  la  not  now 

left  to  the  Legislature,  aa  formerly,  to  say  whether  It  shall  be  a public 
use  or  not.  The  Constitution  Itself  declares  It  to  be  such,  and  then 

makes  the  use  subject  to  the  regulation  and  control  of  the  State;  that  Is, 
to  say.  of  the  Legislature,  In  the  manner  to  be  prescribed  by  statute,  sub- 
ject, however,  to  certain  enumerated  provisions  contained  in  the  Constitu- 
tion Itself,  and  among  them  to  the  provisions  In  respect  to  the  rates  or 
compensation  to  be  collected  by  any  person,  company,  or  corporation  for 
the  use  of  water  supplied  to  any  city  and  county,  or  city  or  town,  or  the 
Inhabitants  thereof. 

Rates — Fixing  of.  — The  Constitution  expressly  declares  that  such  rates  or 
compensation  shall  be  fixed  In  a certain  specified  manner,  at  a certain 
time,  and,  by  a certain  body ; and  tbe  body  falling  to  do  so  Is  expressly 
made  subject  to  peremptory  process  to  compel  action  at  tbe  suit  of  any 
party  Interested  and  liable  to  such  further  processes  and  penalties  as  the 
Legislature  may  prescribe. 

Bates  — Right  to  Collect  — Franchise. — By  the  Constitution  the  right  to 
collect  the  rates  or  compensation  so  established  Is  declared  to  be  a fr&n- 
Cal.  Reps.  LX1I  — 14 
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eblsc,  and  can  not  be  exercised  except  by  authority  and  In  the  manner  pre- 
scribed by  statute. 

Lbqislatubb — Doty  or. — The  Constitution  contemplated  the  enacting  by 
the  Legislature,  where  they  did  not  exist,  of  all  laws  necessary  to  give 
effect  to  Its  commands,  and  that  none  should  be  passed  In  contravention 
of  Its  provisions.  When,  therefore,  the  Constitution  fixed  the  manner 
of  establishing  such  rates  or  compensation,  and  further  declared  that  the 
right  to  collect  such  rates  or  compensation  so  eotabllshed  is  a franchise, 
and  can  not  be  exercised  except  by  authority  of  and  In  the  manner  pre- 
scribed by  law,  It  was  the  duty  of  the  Legislature,  If  they  did  not  exist, 
to  provide  the  needful  laws. 

Lkgislatcbb  — Failure  to  Enact  Laws  — Effect  or. — But  the  failure  of 
the  Legislature  to  enact  such  laws.  If  failure  there  was,  could  not  prevent 
the  establishment  of  the  rates  or  compensation  specifically  tequlrod  to  b* 
established  by  the  Constitution. 

Water  — Gas  — Public  8treets. — 8ec.  19,  Art  xl.  of  the  Constitution  ex- 
pressly grants  to  any  Individual  or  company  Incorporated  for  that  pur- 
pose, subject  to  the  direction  of  the  Superintendent  of  Streets  or  other 
officer  In  control  thereof,  and  under  such  general  regulation  as  the  munici- 
pality may  prescribe  for  damages  and  Indemnity  of  damages,  the  privi- 
lege of  laying  pipes  In  the  public  streets  and  thoroughfares  of  any  city 
(where  there  are  no  public  works  owned  and  controlled  by  the  municipality), 
so  far  as  may  be  necessary  for  Introducing  Into  and  supplying  such  city 
and  Its  inhabitants  with  gas,  or  other  Illuminating  light,  or  with  fresh 
water,  subject  to  the  condition  that  the  municipal  government  shall  have 
the  right  to  regulate  the  charges  thereof. 

City  — Town. — The  word  "City”  In  Sec.  19  of  Art  xl.  of  the  Constitution 
Includes  towns. 

Constitution  — Conbtbuction  of. — The  provisions  of  8cc.  1,  Art.  xlv.  of 
the  Constitution,  requiring  the  rates  or  compensation  to  be  fixed,  has  no 
application  to  water  furnished  by  a municipality  Itself.  Those  provisions 
refer  to  the  rates  or  compensation  to  be  collected  for  wnter  authorized  by 
Sec.  19  of  Art  xl.  of  the  Constitution  to  be  Introduced  Into  cities  by  lndl 
vlduals  or  companies  Incorporated  for  that  purpose. 


Appeal  by  the  plaintiff  from  a judgment  in  favor  of  the 
defendants  in  the  Superior  Court  of  the  County  of  Yolo,  and 
from  an  order  denying  plaintiff’s  motion  for  a new  trial,  and 
also  from  an  order  made  after  judgment.  Bush,  J. 

The  action  was  brought  by  the  Attorney  General  in  the 
name  of  the  People  against  the  defendants,  to  require  the  de- 
fendants to  show  by  what  right  or  authority  they  were  claiming 
and  exercising  certain  franchises  in  the  town  of  Woodland,  and 
to  obtain  judgment  against  them,  adjudging  that  they  were  do- 
ing so  unlawfully;  that  they  be  debarred  therefrom,  and  that 
they  b«  enjoined  from  making  any  excavations  in  the  public 
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streets  of  that  town  without  the  consent  of  the  proper  authori- 
ties, etc.  The  following  is  a statement  of  the  facts:  On  the 
seventh  day  of  February,  a.  d.  1871,  one  J.  W.  Peek  was  the 
owner  of  certain  water  works  in  Woodland,  in  the  county  of 
Yolo,  which  works  were  intended  for  the  purpose  of  supplying 
tiie  inhabitants  of  the  town  with  pure  fresh  water.  At  that 
time  Woodland  was  unincorporated,  but  on  the  twenty-second 
day  of  February,  a.  d.  1871,  the  Board  of  Supervisors  of  Yolo 
County  in  pursuance  of  an  Act  of  the  Legislature  entitled  “An 
Act  to  provide  for  the  incorporation  of  towns,”  approved  April 
19,  1856,  made  an  order  incorporating  the  town.  It  was  sub- 
sequently by  an  Act  of  the  Legislature,  approved  March  24, 
1874,  reincorporated,  and  has  ever  since  continued  its  corporate 
existence  under  this  Act.  On  the  seventh  day  of  February,  a.  d. 
1871,  the  Board  of  Supervisors  of  Yolo  County  made  an  order, 
of  which  the  following  is  a copy,  viz. : 
u In  the  matter  of  granting  to  the  Woodland  Water  Works 
Company  the  privilege  to  lay  down  water  pipes  in  the  streets 
and  alleys  of  Woodland:  The  petition  of  Giles  E.  Sill,  agent 
of  the  Woodland  Water  Works  Company,  asking  permission  to 
lay  down  water  pipes  through  the  streets  and  alleys  of  Wood- 
land, in  this  county,  coming  on  to  be  heard,  and  the  premises, 
all  and  singular,  being  fully  considered,  it  is  ordered  by  the 
Board  that  said  petition  be  granted ; provided  that  the  said  com- 
pany shall  at  all  times  during  its  use  of  the  privilege  above 
granted,  repair  and  keep  in  good  order  all  the  streets  and  alleys, 
or  parts  thereof,  torn  up  by  said  water  company.” 

Peek  at  this  time  was  the  only  person  interested  in  the 
Woodland  Water  Works  Company,  which  name  was  in  reality 
the  name  under  which  he  then  proposed  to,  and  afterwards 
did,  carry  on  the  business.  The  Board  of  Supervisors  made 
no  otheT  order  granting  or  purporting  to  grant  any  privileges 
to  Peek.  After  the  twenty-second  day  of  February,  1S71, 
Peek,  under  the  name  of  the  Woodland  Water  Works  Com- 
pany, laid  down  main  and  branch  water  pipes  in  some  of  the 
streets  and  alleys  of  Woodland,  and  continuously  until  the 
tenth  of  April,  1880,  was  engaged  in  the  business  of  furnish- 
ing water  to  the  inhabitants  of  the  town,  and  complied  with 
all  the  conditions  and  requirements  of  the  Board  of  Supervisors. 
On  December  3,  1877,  the  Board  of  Trustees  of  Woodland 
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adopted  a resolution  in  the  following  words : “ Whereas,  it  is 
expedient  and  necessary  that  the  town  should  secure  an  adequate 
supply  of  water  for  use  in  cases  of  fire  and  other  public  neces- 
sities : and,  whereas,  J.  W.  Peek  has  procured  and  set  up  at  his 
water  works  a new  pump  of  sufficient  capacity  to  provide  such 
supply  of  water,  and  is  willing  to  convey  a controlling  interest 
therein  for  the  sum  of  four  hundred  dollars,  in  gold  coin,  upon 
certain  conditions  set  forth  in  a deed  for  the  same  this  day 
tendered  by  him ; now,  therefore,  be  it 

“ Resolved,  That  the  said  deed  be  and  is  hereby  accepted ; 
and  the  President  of  the  Board  of  Trustees  be  and  he  is  hereby 
authorized  and  directed  to  execute  the  same  on  the  part  of  the 
town ; and  the  Town  Clerk  is  hereby  directed  to  draw  his  war- 
rant for  the  sum  of  four  hundred  dollars  in  gold  coin  in  favor  of 
said  J.  W.  Peek  in  payment  therefor.” 

On  the  same  day  there  was  duly  executed  by  and  on  behalf 
of  Peek  and  the  town  of  Woodland,  in  pursuance  of  the  reso- 
lution, an  indenture  by  which  Peek  sold  and  transferred  to 
the  town  an  “undivided  four-seventh  of  that  certain  pump 
used  by  the  party  of  the  first  part  (Peek)  in  raising  water  at 
his  water  works  in  said  town,  being  the  new  pump  lately  put 
in  by  him,”  and  “ also,  the  use  of  said  system  of  water  works 
in  connection  with  said  pump  in  the  manner  and  to  the  ex- 
tent specified  in  the  covenants  hereinafter  contained.”  It  was 
covenanted  that  Peek  should  run  the  water  works  at  his  own 
expense  and  for  his  own  profit;  that  ho  should  furnish  water 
to  the  town  for  all  municipal  uses,  at  all  points  in  his  then 
present  system  cf  pipe  service,  in  preference  to  all  other  cus- 
tomers, and  that  the  town  in  like  manner  should  have  the 
benefit  of  any  extension  of  the  system;  that  the  Board  of 
Trustees  might  regulate  the  use  of  the  water  by  private  indi- 
viduals, so  as  to  secure  for  the  town  a sufficient  supply  of 
water  in  cases  of  fire  or  other  public  necessity,  and  that  he 
(Peek)  should  receive  a reasonable  . compensation  for  water 
furnished.  On  the  sixth  day  of  October,  a.  d.  1879,  the  sup- 
ply of  water  for  said  town  and  its  inhabitants  was  insufficient 
for  use  in  case  of  fire  and  for  the  ordinary  use  of  the  citizens  of 
6aid  town,  and  it  became  necessary  to  increase  the  same ; and  it 
became  and  was  necessary  that  said  water  works  should  be 
under  the  control  and  management  of  the  authorities  of  said 
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town,  both  as  to  the  rates  to  be  charged  for  water  furnished, 
and  as  to  the  manner  and  extent  of  the  supply  thereof;  and 
on  that  day  the  said  Board  of  Trustees  duly  adopted  and  pub- 
lished the  ordinance,  which  is  as  follows;  “ Ordinance  No.  25. 
To  procure  a supply  of  water  for  use  in  cases  of  fire  and  other 
purposes.  Whereas,  the  present  supply  of  water  in  the  town 
of  Woodland  is  insufficient  for  the  needs  of  the  town  in  cases 
of  fire  or  other  great  necessity,  as  well  as  insufficient  for  the 
ordinary  use  of  the  citizens;  and  whereas,  the  necessity  for 
an  increased  supply  of  water  for  such  purposes'  is  urgent; 
and  whereas,  J.  W.  Peek,  the  proprietor  of  the  present  water 
works  in  said  town,  has  signified  his  willingness  to  provido 
a sufficient  supply  of  water  for  such  purposes,  and  to  furnish 
all  water  required  in  cases  of  fire  free  of  charge,  in  considera- 
tion of  the  grant  hereinafter  contained;  now,  therefore, 

"Be  it  ordained  by  the  Board  of  Trustees  of  the  Town  of 
Woodland:  Section  1.  There  is  hereby  granted  to  J.  W. 

Peek,  his  associates  and  assigns,  the  exclusive  right  for  tho 
period  of  ten  years  from  the  date  of  the  adoption  of  this  ordi- 
nance to  lay  down  and  maintain  main  and  branch  pipes  for 
the  purpose  of  supplying  said  town  and  its  inhabitants  with 
pure  fresh  water,  in  any  and  all  of  the  streets  and  alleys  in 
said  town  in  which  there  are  at  present  main  or  branch  pipes, 
from  the  water  works  of  said  Peek,  or  which  are  at  present 
supplied  with  water  from  said  water  works ; and  also  the  right, 
but  not  exclusive,  to  lay  down  and  maintain  main  and  branch 
pipes  for  said  purpose  in  any  and  all  of  the  streets  and  alleys 
in  said  town  not  at  present  supplied  with  water  from  said 
water  works. 

“Section  2.  Within  eighty  days  from  the  date  of  the 
adoption  of  this  ordinance  the  said  J.  W.  Peek,  his  asso- 
ciates or  assigns,  shall  lay  down  a new  main  pipe  not  loss 
than  seven  (7)  inches  in  internal  diameter  from  the  said 
present  water  works,  near  the  comer  of  Main  and  Fourth 
streets,  in  said  town,  and  extending  westerly  through  Main 
street  to  the  intersection  of  Main  and  First  streets,  and  shall 
connect  the  same  with  all  branch  pipes  leading  from  Main 
street  within  said  distance,  including  the  branch  mains  lead- 
ing northerly  and  southerly  through  First  street. 

“Section  3.  The  said  J.  W.  Peek,  his  associates  and  as- 
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signs,  shall  at  all  times  within  the  period  of  said  ten  years, 
t’urnish  water  to  said  town  for  use  in  ease  of  fire,  at  all  points 
to  which  sxich  water  service  does  or  may  extend,  to  the  extent 
of  the  full  capacity  of  the  said  water  works,  without  any 
charge  or  compensation  whatever,  and  in  preference  to,  and, 
if  necessary,  to  the  exclusion  of  all  other  customers  whatever. 

“ Section  4.  The  rates  to  be  charged  and  collected  by  said 
J.  W.  Peek,  his  associates  or  assigns,  for  furnishing  water  to 
said  town  and  its  inhabitants  for  domestic  and  other  pur- 
poses, except  for  use  in  case  of  fire,  shall  be  the  same  as  are 
now  charged  and  received  by  said  J.  W.  Peek  for  such  serv- 
ices, until  the  Board  of  Trustees  of  said  town  shall  alter  or 
change  said  rates,  or  shall  establish  new  rates  therefor. 

“ Section  5.  The  Board  of  Trustees  of  said  town  shall  have 
the  right  at  all  times  to  regulate  the  mode  and  manner  of 
laying  such  pipes  within  the  streets,  allevs,  and  other  public 
places  of  said  town,  and  to  make  reasonable  rules  and  regula- 
tions governing  the  supply  and  use  of  water,  so  as  to  secure 
a sufficient  supply  and  to  prevent  unnecessary  waste  thereof; 
and  the  ordinances  heretofore  adopted  on  said  subjects  shall 
remain  in  force  until  altered  or  repealed. 

“ Section  6.  Nothing  in  this  ordinance  contained  shall  be 
so  construed  as  to  take  away  or  impair  the  right  of  said  town, 
through  its  proper  authorities,  to  establish  and  regulate  the 
rates  to  be  charged  and  received  by  the  proprietors  of  said  water 
works  for  furnishing  water  to  said  town  and  the  inhabitants 
thereof,  as  now  or  hereafter  to  be  provided  by  law;  nor  the, 
right  of  said  town  to  acquire  by  purchase  or  condemnation 
the  title  to  said  water  works  and  franchise,  in  the  manner  now 
or  hereafter  to  be  provided  by  law. 

“ Section  7.  Within  three  days  after  the  date  of  the  adop- 
tion of  this  ordinance,  the  said  J.  W.  Peek  shall  file  with  the 
Town  Clerk  his  written  agreement,  under  his  hand  and  seal, 
to  accept  and  abide  by  the  grant  and  conditions  in  this  ordi- 
nance contained;  and  in  case  of  a failure  to  file  such  agree- 
ment within  said  time,  or  to  lay  down  and  connect  the  new 
main  herein  provided  for  within  the  time  herein  allowed,  the 
grant  herein  contained  shall  become  and  remain  wholly  null 
and  void. 

“ Section  8.  Nothing  in  this  ordinance  contained  shall  be 
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so  construed  as  to  prevent  the  Board  of  Trustees  of  said  town 
from  granting  to  any  person  or  corporation  the  right  to 
supply  water  to  any  portion  of  the  town  in  which  no  exclu- 
sive right  is  granted  by  this  ordinance,  and,  for  that  purpose 
only,  to  grant  to  such  person  or  corporation  the  right  to  lay 
main  pipes  along  or  across  any  street  in  which  said  Peek,  his 
associates  or  assigns,  has  such  exclusive  right” 

That  the  said  Peek  accepted  of  the  conditions  and  grant  in 
the  last  mentioned  ordinance  contained,  and  on  the  tenth  of 
December,  1879,  completed  the  work  of  laying  down  and  con- 
necting the  new  main  pipes  referred  to  in  section  two  of  the 
ordinance.  All  the  conditions  and  provisions  of  the  ordinance 
except  as  to  the  additional  supply  and  the  furnishing  of  water 
free  in  case  of  fire,  were  disadvantageous  to  the  town  and  its 
inhabitants.  On  the  twenty-third  day  of  April,  1880,  the 
Board  of  Trustees  ordered  a further  extension  of  the  pipes, 
and  Peek  complied  with  the  order.  That  the  supply  of  water 
from  the  works  of  Peek,  his  associates  or  assigns,  has  at  all 
times  been  either  inadequate  or  not  sufficiently  extended  to 
meet  all  the  demands  of  the  town  or  its  inhabitants.  That 
the  town  has  never  owned  or  controlled  any  public  works  for 
supplying  the  town  and  its  inhabitants  with  water. 

In  the  answer  of  the  defendants  it  was  alleged  and  found 
by  the  Court  substantially,  as  follows : That  on  the  tenth  day 

of  October,  1879,  the  defendants  being  desirous  of  laying 
down  pipes  in  all  of  the  public  streets  and  alleys,  and  of  sup- 
plying the  town  and  its  inhabitants  with  water,  presented  to 
the  Board  of  Trustees  a memorial  and  draft  of  ordinance  grant- 
ing the  right  to  defendants,  which  memorial  and  ordinance 
were  rejected.  Thereupon  the  defendants  presented  to  the 
Board  of  Trustees  and  asked  the  adoption  of  an  ordinance 
granting  to  them  the  right  to  lay  do\sn  pipes  and  conduct 
water  through  the  streets  for  their  individual  use.  This  was 
also  denied.  On  the  seventeenth  of  October,  1879,  the  defend- 
ants asked  of  the  Trustees  the  right  to  lay  down  and  main- 
tain pipes,  and  to  sell  water  in  that  portion  of  the  town 
wherein  no  exclusive  right  had  been  granted  to  J.  W.  Peek, 
but  the  Trustees  again  refused  to  grant  their  request.  On 
January  16,  1880,  a petition  was  presented  by  the  defendants 
tc  the  Board  of  Trustees,  suggesting  that  they,  the  defendants, 
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were  ready  10  proceed  to  use  the  public  streets  in  laying  down 
water  pipes,  etc.,  and  requesting  the  Board  to  adopt  proper 
regulations  for  the  use  of  the  streets  by  persons  and  corpora- 
tions supplying  the  town  and  its  inhabitants  with  water. 
This  the  Board  did,  and  adopted  an  ordinance  to  that  effect 
on  the  second  day  of  February,  1880,  but  on  the  twenty 
seventh  day  of  March,  1880,  the  Board  repealed  this  ordi- 
nance. 

On  the  fourteenth  day  of  March,  a.  d.  1880,  the  defendants 
served  on  the  Town  Marshal  of  said  town  a notice  in  writing 
that  the  defendants  would  commence  excavating  Main  street 
at  a point  near  its  junction  with  Fourth  street,  in  the  town  of 
Woodland,  for  the  purpose  of  laying  pipes  to  furnish  said 
town  and  its  inhabitants  with  water,  on  the  fifteenth  day  of 
March,  a.  d.  1880,  at  the  hour  of  nine  o’clock,  a.  m.,  at  which 
time  and  place  said  Marshal  might  be  present  and  superintend 
the  same.  There  has  been  no  other  Superintendent  of  Streets 
in  said  town  than  the  Town  Marshal. 

On  the  fifteenth  day  of  March,  a.  d.  1880,  the  defendants, 
for  the  sole  purpose  of  laying  down  water  pipes  in  the  streets 
and  alleys  of  said  town,  and  of  furnishing  an  adequate  supply 
of  pure  fresh  water  to  said  town  and  its  inhabitants,  and  in 
pursuance  of  said  last  mentioned  notice,  commenced  making 
excavations  in  said  streets  and  alleys,  at  or  near  the  corner  of 
Main  and  Fourth  streets,  and  they  continued  to  make  such 
excavations  therein,  from  time  to  time,  for  such  purpose  only, 
up  to  the  time  of  the  commencement  of  this  action. 

At  the  time  of  making  the  first  excavations  referred  to,  the 
Town  Mars-hal  was  present  and  gave  directions  as  to  where, 
and  the  manner  in  which,  said  excavations  should  be  made, 
and  the  defendants  in  all  respects  complied  with  such  direc- 
tions, but  the  said  Town  Marshal  was  not  present  at  nor  did 
he  give  any  directions  in  regard  to  any  subsequent  excavations 
made  by  the  defendants.  The  defendants  intend  to  make 
other  and  further  excavations  in  the  streets,  alleys,  and  high- 
ways of  said  town,  and  to  lay  pipes  therein,  for  the  purpose 
of  supplying  said  town  and  its  inhabitants  with  water,  and 
they  have  made  excavations  and  laid  water  pipes  for  such 
purpose  in  streets  in  which  J,  W.  Peek,  his  associates  and 
assigns,  had  previously  and  still  continue  to  maintain  such 
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water  pipes.  The  defendants  made  no  excavations  in  any  of 
the  streets,  alleys,  or  highways  of  said  town,  except  so  far  as 
was  necessary  to  enable  them  to  lay  down  water  pipes  for  the 
purpose  of  supplying  said  town  and  its  inhabitants  with  water; 
and  all  the  excavations  30  made  by  them  were  made  in  the 
usual  and  ordinary  manner  in  which  works  of  a like  character 
are  made,  and  there  was  no  interference  with  the  free  use  of 
such  streets,  alleys,  and  highways  by  the  public  as  a passage 
way  for  themselves  and  vehicles,  except  such  temporary  and 
unimportant  interference  as  was  necessarily  incident  to  the 
prosecution  of  such  work. 

On  the  twenty-eighth  day  of  February,  a.  d.  1880,  the  Board 
of  Trustees  of  said  town,  in  pursuance  of  the  provisions  of  Art 
xiv.  of  the  Constitution  of  this  State,  duly  adopted  an  ordi- 
nance fixing  the  annual  rates  of  compensation  to  be  collected 
by  all  persons,  companies,  and  corporations  for  the  use  of  water 
supplied  to  said  town,  which  said  ordinance  was  passed  to 
take  effect  on  the  first  day  of  July,  a.  d.  1880,  and  said  ordi- 
nance was  in  force  up  to  and  including  the  time  of  the  trial  of 
this  action. 

The  Court  also  found  that  the  defendants  have  never  col- 
lected or  demanded  from  said  town  or  its  inhabitants,  any 
compensation  for  any  water  furnished  by  them  to  it  or  them ; 
but  the  defendants  have  furnished  water  to  certain  inhab- 
itants of  said  town  for  a certain  defined  consideration,  in  the 
amount  of  which  consideration  the  persons  so  receiving  said 
water  are  indebted  to  defendants,  and  which  constitutes  a 
charge  upon  such  persons  so  receiving  said  water,  in  favor  of 
said  defendants. 

After  the  decision  of  this  ease  in  bank,  a petition  for  re- 
hearing was  filed,  and  the  same  was  denied. 

A.  L.  Hart,  Attorney  General,  8.  M.  Wilson  and  TT.  B.  Tread- 
well, for  Appellant. 

The  right  to  use  the  public  streets  of  a municipality  for  the 
purpose  of  laying  down  gas  or  water  pipes  is  a franchise.  ( 8 . 
./.  G.  Co.  v.  January,  57  Cal.  614;  Reg.  v.  L.  0.  Co.,  29  L.  J. 
(M.  C.)  118 ; Reg.  v.  8.  G.  C.  Co.,  22  Eng.  L.  and  Eq.  200 ; Mil- 
hau  v.  Sharp,  15  Barb.  210;  Smith  v.  M.  G.  L.  Co.,  12  How. 
Pr.  189;  Qalbreatb  v.  Armour,  4 BelL  App.  Cases,  384;  Dil- 
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Ion  M.  Corp.  §§  546,  551,  691,  697;  Pol  Code,  § 2634;  C.  C., 
§ 548.)  The  right  to  collect  rates  or  compensation  for  the 
nse  of  water  supplied  to  any  town  or  the  inhabitants  thereof, 
is  a franchise,  and  can  not  be  exercised  except  by  authority  of 
and  in  the  manner  prescribed  by  law.  (Const.  Cal.,  Art  xiv., 
§ 2;  Spring  V.  W.  W.  v.  Bryant,  52  Cal.  140.) 

The  clause  of  the  Constitution  under  which  defendants 
claim  their  authority  to  act,  furnishes  no  foundation  for  their 
claim.  That  clause  is  not  self-executing,  but  requires  legis1*- 
tion  to  enforce  it  (Cooley  Const  Lim.,  4th  ed.,  99,  100,  101 ; 
Myers  v.  English,  9 Cal.  341 ; Lamb  v.  Lane,  4 Ohio  St  167 ; 
People  v.  Supervisors,  3 Barb.  332;  People  v.  McRoberts,  62 
111.  41.)  That  clause  applies  to  cities  as  distinguished  from 
towns,  and  therefore  has  no  application  to  this  ease.  (Ab- 
bott’s New  Law  Diet,  Titles  “ City”  and  “Town.”) 

To  recapitulate  our  argument  on  the  point  under  consider- 
ation we  say:  That  the  last  clause  of  Section  19  of  Article  xi. 
of  the  Constitution  furnishes  no  justification  for  the  acts  of 
defendants,  and  does  not,  of  itself,  and  without  further 
legislation,  authorize  such  acts:  Because  a consideration  of 
the  language  used  in  view  of  the  subject-matter  and  the 
evil  to  be  remedied,  viz.,  the  prevention  of  monopolies, 
does  not  require  such  a construction.  Because  the  right 
intend  od  to  be  conferred  is  a right  on  the  part  of  the  pub- 
lic to  receive  water  freely,  and  not  a right  conferred  for  the 
private  advantage  of  those  furnishing  the  water;  and  this 
clause  contains,  in  itself,  no  sufficient  rule  by  which  that  right 
ean  be  enjoyed  or  protected.  Because,  by  the  terms  of  that 
clause,  this  right  is  to  be  exercised  only  so  far  as  may  be 
necessary  to  secure  the  object  intended,  and  no  sufficient  rule 
is  therein  contained  by  which  that  necessity  can  be  ascer- 
tained. Because  Sections  1 and  2 of  Article  xiv.,  which  are  in 
pari  materia  with  the  clause  under  consideration,  clearly  im- 
ply an  intention  to  leave  the  whole  matter  subject  to  the 
principles  laid  down,  to  further  legislative  action,  and  clearly 
require  such  action  before  this  right  can  be  exercised.  Because 
the  clause  in  question  evinces  an  intention  to  require  further 
legislation,  both  to  secure  the  right  intended  to  be  granted, 
and  to  guard  against  abuses  and  evils  which  must  be  deemed 
to  have  been  foreseen  by  its  framers.  Because  if  this  clause 
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is  intended  to  go  into  full  operation  of  itself,  and  not  as  a 
mere  principle  or  guide  for  the  Legislature,  it  will  not  be  com- 
petent for  the  Legislature  to  enact  the  laws  necessary  to  sup- 
press those  evils.  Because  this  clause  requires  that,  in  con- 
nection with  the  exercise  of  the  right,  the  municipality  shall 
enact  certain  regulations  for  the  protection  of  the  public  and 
third  persons;  which  regulations  are  to  be  deemed  conditions 
precedent,  and  which  have  not  been  enacted;  and,  because 
the  whole  Constitution  evinces  an  intention  to  leave  all  such 
matters  to  he  determined  by  the  municipalities  whose  inter- 
ests are  to  be  affected,  subject  to  general  rules  prescribed  for 
their  guidance ; and  this  clause  evinces  no  contrary  intention. 

Section  19  of  Article  xi.  of  the  Constitution  does  not  apply 
to  towns  as  contradistinguished  from  cities.  Owing  to  the 
unavoidable  length  to  which  the  discussion  on  the  last  point 
has  extended,  we  shall  be  compelled  in  this  and  the  succeed- 
ing point  to  confine  ourselves  to  an  exceedingly  brief  outline 
of  the  argument  The  Constitution  uses  the  words  “city” 
and  “ town  ” in  many  cases,  sometimes  together  and  sometimes 
apart  Is  any  distinction  intended  between  the  words,  and, 
if  so,  when  can  one  be  construed  to  include  the  other?  These 
woids  are  used  together  in  the  following  sections:  (Art.  iv., 
§§  22,  30;  Art.  vi.,  §§  1, 11 ; Art.  xi.,  §§  6,  9,  10, 11, 12,  13,  14, 
16,  17,  18;  Art.  xiii.,  § 10;  Art  xiv.,  § 1;  Art.  xv.  § 3; 
Art.  xix.,  §§  1,  4.) 

The  word  “ city  ” is  used  apart  from  “ town  ” in  the  follow- 
ing sections:  (Art.  iv.,  §§  25,  31;  Art.  xi.,  §§  7,  8,  19.) 

The  word  “ town  ” is  used  apart  from  “ city  ” only  in  Art 
xiv.,  § 2.  Section  31  of  Art.  iv.,  although  omitting  “town,” 
contains  the  words  “ or  other  political  corporation ;”  so  that 
the  omission  of  the  word  “ town  ” has  no  significance.  In  Sec- 
tion 25  of  Article  iv.,  the  omission  of  the  word  “town”  is  ob- 
viously unintentional,  while  in  Sections  7 and  8 of  Article  xi. 
it  is  obviously  intentional.  There  remains  only  Section  19  of 
Article  xi.  and  Section  2 of  Article  xiv.  to  be  construed.  The 
word  “ town”  is  a generic  word,  while  a “city”  is  only  a par- 
ticular kind  of  “town.”  Blackstone  says,  1 Com.  114:  “The 
word  town  or  vill  is,  indeed,  by  the  alteration  of  times  and 
language,  now  become  a generical  term,  comprehending  under 
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it  the  several  species  of  cities,  boroughs,  and  common  towns. 
A city  is  a town  incorporated,  which  is  or  hath  been  the 
see  of  a bishop.  * * * A borough  is  * * * a town, 

either  corporate  or  not,  that  sendeth  burgesses  to  parliament" 
In  Abbott’s  Law  Dictionary,  under  the  title  “ Town,”  where  is 
contained  a somewhat  extended  discussion  of  the  subject,  we 
find  the  following: 

“This  term  is  differently  used  in  different  parts  of  the 
United  States,  in  some  regions  signifying  a civil  division  of 
a county,  irrespective  of  incorporation  or  powers  of  govern- 
ment, such  as  is  elsewhere  called  a township;  in  others,  de- 
noting a species  of  municipality  more  highly  organized  than 
a village,  and  less  so  than  a city.” 

In  the  New  England  States,  and  in  some  others  that  have 
borrowed  their  system,  a town  is  a civil  division  of  a county, 
possessing  certain  corporate  powers,  but  of  very  slight  organ- 
ization, principally  characterized  by  the  purely  democratic 
form  of  its  government,  there  being  no  representative  body. 
In  most  of  the  other  States  the  word  signifies  an  inferior  mu- 
nicipal corporation  as  stated  by  Abbott;  6ome  of  those  States 
( e . g.  West  Virginia)  having  also  what  are  called  “ townships," 
corresponding  to  the  New  England  “ towns.”  (See  Constitu- 
tion of  West  Virginia,  1861-63,  Art.  vii.,  also  Art.  vi.,  § 17.) 
The  former  Constitution  of  this  State  (Art.  iv.,  § 37)  provided 
for  the  organization  of  “ cities  and  incorporated  villages,”  and 
(Art.  xi.,  § 4)  for  a “ system  of  county  and  town  governments." 
The  word  “town,”  as  there  used,  had  the  signification  given 
to  it  in  New  England.  ( Ex  parte  Wall,  48  Cal.  318.)  This 
provision  of  the  Constitution  was  never  carried  out  by  the 
Legislature. 

On  the  eleventh  day  of  March,  1850,  the  Legislature  passed 
an  Act  for  the  incorporation  of  cities  (Stats.  1850,  87),  and  on 
the  twenty-seventh  day  of  March,  1850,  an  Act  for  the  incor- 
poration of  towns.  (Stats.  1850,  128.)  By  the  latter  Act, 
and  those  afterwards  substituted  for  it,  a town  was  an  incor- 
porated place  of  small  size,  distinguished  by  having  no  separate 
departments  of  government;  the  whole  government  being 
vested  in  a Board  of  Trustees.  By  the  former  Act,  a city  was 
a larger  incorporated  place,  having  the  executive,  judicial,  and 
legislative  departments  separate,  their  powers  being  vested 
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respectively  in  the  Mayor,  Recorder,  and  Common  Council. 
By  numerous  special  Acts  thereafter  passed,  particular  “ cities  ” 
and  “ towns  ” were  incorporated  under  special  charters,  the 
above  mentioned  distinguishing  characteristics  existing  in  all. 
The  same  distinction  exists  in  all  other  States  whore  cities 
and  towns,  as  municipal  corporations,  exist.  (See  the  statutes 
of  those  States,  passim .)  In  this  state  of  things  the  present 
Constitution  was  adopted,  in  which  a new  provision  (Art.  xi., 
§ 6)  was  made,  as  follows: 

“ Corporations  for  municipal  purposes  shall  not  be  created 
by  special  laws;  but  the  Legislature,  by  general  laws,  shall 
provide  for  the  incorporation,  organization  and  classification, 
in  proportion  to  population,  of  cities  and  towns.  * * Cities 
and  towns  heretofore  organized  or  incorporated  may  become 
organized  under  such  general  laws ; * * and  cities  or  towns 
heretofore  or  hereafter  organized  * * shall  be  subject  to 

and  controlled  by  general  laws.” 

Can  it  be  for  a moment  doubted  that  the  intention  here 
was  to  distinguish  between  these  two  classes  of  municipal 
corporations,  and  to  perpetuate  the  distinction  then  and  be- 
fore recognized  by  the  law's  of  the  State?  The  next  section 
provides  for  the  consolidation  of  “city”  (not  “town”)  and 
“ county  ” governments  into  one  government,  which  is,  through- 
out the  Constitution,  called  a “ city  and  county,”  and  provides 
that  the  provisions  of  the  Constitution  applicable  to  “ cities,” 
and  those  applicable  to  “ counties  ” shall  apply  to  such  con- 
solidated government.  The  next  section  makes  certain  pro- 
visions for  a “ city  ” containing  a population  of  more  than 
one  hundred  thousand.  In  all  these  cases  the  distinction  is 
obvious.  Then  follow  numerous  provisions,  some  applying  to 
cities  and  towns,  some  including  all  municipal  corporations 
and  quasi  corporations,  and  some  including  also  counties  and 
townships.  But  when  we  reach  Section  19  of  Article  xi.  we 
find  two  new  and  extraordinary  provisions  relating,  by  their 
terms,  to  “ cities  ” only.  We  may  safely  assert  that,  under 
Hieh  circumstances,  “ towmB  ” are,  prima  facie,  excluded.  But 
it  is  not  to  be  denied  that  these  words  are  sometimes  con- 
strued as  interchangeable,  and  it  is  therefore  important  to  see 
if  there  is  any  rule  of  construction  by  which  we  can  be  guided 
in  determining  whether  this  omission  was  intentional.  With- 
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out  entering  into  any  discussion  of  the  question,  we  will  assert 
the  rule  to  be  that  the  word  “ town  ” is  the  generic  word,  and 
will  be  held  to  include  “ city  ” unless  the  context  requires 
otherwise ; while  the  word  “ city  ” denotes  a particular  species, 
and  will  not  be  held  to  include  “ town  ” unless  the  context 
demands  it  This  is  only  a special  case  of  the  rules,  that  gen- 
eral words  will  usually  be  held  to  include  particulars,  but 
particular  words  will  not  usually  be  extended  so  as  to  include 
general  ones,  and  that  technical  words  will  usually  be  con- 
sidered as  used  in  the  technical  rather  than  in  the  popular 
sense.  ( Rafter  v.  Sullivan,  13  Abb.  Pr.  262;  Peck  v.  Wed- 
dell,  17  Ohio  St  271 ; Abbott’s  Law  Diet,  titles  “ City  ” and 
“ Town.”) 

Can  any  reason  be  shown  why  the  word  “ city  ” as  used  in 
this  section,  should  be  extended  so  as  to  include  “ town  ” and 
can  not  good  reasons  be  given  for  denying  such  an  interpre- 
tation? In  the  first  place  the  care  observable  throughout  the 
Constitution  furnishes  strong  ground  for  supposing  a deliber- 
ate intention.  There  can  be  no  possible  reason  suggested  why 
“ county  ” should  be  held  to  he  included,  yet  all  the  argument 
made  by  respondents  requires  the  inclusion  of  this  word  as 
well  as  that  of  “ town.”  The  whole  scope  of  both  parts  of 
the  section  shows  that  it  is  intended  to  apply  to  large,  thickly 
settled,  and  highly  organized  places.  To  hold  that  the  first 
clause  applies  to  the  smallest  municipalities  would  be  to  create 
an  almost  intolerable  hardship  in  opposition  to  the  express 
letter  of  the  law;  yet,  if  the  last  clause  is  so  construed,  wo 
must  treat  the  first  in  the  same  manner.  In  both  cases  the 
evil  intended  to  be  remedied  presses  heavily  on  large  places 
and  but  slightly  on  small  ones,  and  therefore  the  scope  of 
the  remedy  should  be  held  to  be  no  more  than  co-extonsive 
with  the  mischief. 

With  regard  to  Section  2 of  Art  xiv.,  respondents  call  at- 
tention to  the  use  of  the  word  “ county  ” in  that  section,  and 
i's  omission  in  Section  1 of  the  same  Article,  and  say  that 
the  Court,  in  construing  Section  1,  should  insert  the  word 
*'  county.”  Here,  at  least  they  have  fallen  into  a grave  error. 
That  portion  of  the  section  following  the  word  “ provided  ” 
was  offered  as  an  amendment  by  Mr.  Barbour,  in  the  morning 
session  of  February  14,  1879.  As  offered  by  him,  it  contained 
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the  word  “county”  in  every  place.  (Debates,  Yol.  3,  1371.) 
In  the  afternoon  session  of  the  same  day,  this  amendment,  be- 
fore action  taken  upon  it,  was  amended  by  its  author,  by 
consent,  by  striking  out  the  word  “ county  ” wherever  it  oc- 
curred, and,  as  so  amended,  was  adopted.  (Id.  1372.) 

Again,  counsel  for  respondents  say  that  the  word  “ city  ” 
should  be  interpolated  into  Section  2 of  Article  xix.  In  this 
we  heartily  agree  with  them  for  the  following  reasons:  first, 
ss  we  have  before  shown,  the  word  “ town  ” should  generally 
be  held  to  include  “ city  ” ; second,  the  context  undoubtedly 
requires  its  inclusion;  and  third,  because  the  word  was  omitted 
solely  through  a clerical  error.  As  to  this  last  matter,,  the 
facts  are  these;  that  section  was  offered  as  an  amendment  by 
Mr.  Herrington,  in  committee  of  the  whole,  January  15,  1879. 
As  offered,  it  contained  the  word  “ city.”  (Debates,  Vol.  2, 

1029. )  On  the  debate,  it  was  referred  to  as  including  “ cities.” 
(See  remarks  of  Messrs.  Herrington  and  Reynolds,  id.  1029, 

1030. )  Before  action,  the  section  was  again  read  for  informa- 
tion, and  then  adopted  by  the  committee.  As  so  read  and 
adopted,  it  contained  the  word  “ city.”  (Id.  1030.)  On  Feb- 
ruary 14,  1879,  in  Convention,  the  President  announced  the 
question  as  being  upon  concurrence  with  the  Committee  of 
the  Whole  in  adopting  the  section.  The  section  was  then  read 
and  the  report  concurred  in,  without  debate.  As  so  read  and 
adopted  the  word  “city”  was  omitted.  (Debates,  Yol.  3, 
1375.)  This  word,  then,  was  left  out  solely  by  the  unauthorized 
act  of  the  Secretary,  probably  through  a mistake  of  the  printer, 
and  the  error  passed  unnoticed. 

Counsel  for  respondents,  in  their  points  on  file,  call  attention 
to  certain  sections  of  the  Constitution  in  which  the  word  “ city  ” 
is  used,  but  not  “ city  and  county,”  and  argue  that,  as  those 
sections  have  been  held  to  apply  to  a “ city  and  county,”  by 
parity  of  reasoning  “ city,”  in  this  section,  should  be  held  to 
include  “ town.”  But  they  forget  that  the  reason  why  it  was 
necessarily  so  held,  was  that  Section  7 of  Art.  xi.  expressly 
provides  that  “ the  provisions  of  this  Constitution  applicable 
to  cities  * * * shall  be  applicable  to  such  consolidated 

[i.  c.  city  and  county]  governments.”  When  counsel  can  show 
a similar  provision  with  -reference  to  towns,  we  will  admit  this 
to  be  a case  in  point. 
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As  to  Section  27,  Article  iv.  (with  which  should  be  com- 
pared Section  6 of  the  same  Article),  it  will  be  observed  that 
Assembly,  Senatorial,  and  Congressional  Districts  are  intended 
to  be  composed  of  counties,  and  the  only  reason  why  a city 
and  county  is  mentioned  in  that  connection  is,  because  such 
a government  does  not,  by  its  consolidation,  lose  its  character 
as  a county.  Counsel  for  respondents  say  truly,  that  this 
provision  “ would  not  apply  literally  to  San  Francisco  should 
it  become  a city ; ” to  which  we  may  add  that  it  would  not 
so  apply  either  literally  or  in  spirit 

We  have  thus  examined  every  provision  mentioned,  and 
have,  as  we  believe,  shown  that  only  one  change  (viz.,  the  in- 
sertion of  “city”  in  § 2,  Art.  xiv.)  is  necessary  to  make  the 
Constitution  entirely  harmonious;  and  that  this  change  is 
not  only  warranted  by  both  the  letter  and  the  spirit  of  that 
section,  but  is  in  conformity  with  the  actual  intention  of  the 
CoTivention,  which  only  failed  of  its  intended  form  of  expres- 
sion through  a clerical  error.  In  this  state  of  the  case  we  re- 
spectfully submit  that,  to  adopt  the  construction  contended 
for  by  respondents  upon  no  better  reason  than  those  advanced 
by  them,  would  be  an  extreme  case  of  judicial  legislation. 
The  construction  to  be  given  to  a Constitution  on  such  a ques- 
tion is  somewhat  different  from  that  adopted  in  the  case  of  a 
statute.  The  Constitution  purports  to  cover  the  entire  ground 
of  government,  and  when  its  provisions  are  so  drawn  that  an 
intention  is  manifest  to  distinguish  between  certain  cognate 
terms,  that  intention  must  be  presumed  to  have  existed 
throughout,  unless  strong  and  grave  reasons  are  shown  to  the 
contrary.  The  Courts  can  not  say  that  because  such  a provi- 
sion might  well  have  been  made  to  apply  to  cases  not  within 
its  terms,  therefore  it  was  intended  so  to  apply;  but,  before 
adopting  such  construction,  it  is  necessary  to  show  that  it  is 
inconceivable  or,  at  any  rate,  highly  improbable  that  it  was 
not  so  intended.  As  we  have  shown,  a clear  and  deliberate 
intention  is  manifested  in  other  sections  to  distinguish  be- 
tween these  words;  and,  inasmuch  as  no  other  section  has 
been  pointed  out  in  which  the  word  “ city,”  standing  alone, 
can,  with  the  slightest  plausibility,  be  claimed  to  include 
“ town,”  reasons  of  a nature  very  different  to  and  much 
stronger  than  those  advanced  by  respondents  will  be  required 
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to  overthrow  the  almost  conclusive  presumption  thus  cre- 
ated. 

Woodland  is  a “town”  both  in  fact  and  in  law.  (Stats. 
1873—4,  557.)  Section  4356  of  the  Political  Code,  cited  by 
respondents,  has  no  application.  (Pol.  Code,  *5§  19,  4478, 
4479 ; Ex  parte  Simpson,  47  Cal.  128 ; Babcock  v.  Goodrich,, 
47  id.  4SS.) 

The  constitutional  provision  relied  on  does  not,  therefore, 
furnish  any  justification  for  defendants’  acts.  ( Rafter  v.  Sulli- 

van, 13  Abb.  Pr.  262;  Peck  v.  Weddell,  17  Ohio  St.  271.) 

Under  the  facts  of  this  case  the  town  of  Woodland,  owning 
an  interest  in  the  Peek  water  works,  and  having  the  entire  con- 
trol of  them,  is  within  the  exception  contained  in  that  clause, 
which,  for  that  reason,  does  not  apply  here. 

C.  P.  Sprague,  Jo.  Craig,  and  Rhodes  & Barstow,  for  Re- 
spondents. 

The  words  of  the  clause  of  that  section  which  are  involved 
in  this  controversy  are : “ In  any  city  where  there  are  no  public 
works  owned  and  controlled  by  the  municipality,  for  supply- 
ing the  same  with  water  or  artificial  light,  any  individual  or 
company  * * * shall,  under  the  direction  of  the  Super- 

intendent of  Streets,  or  other  officer  in  control  thereof,  and 
under  such  general  regulations  as  the  municipality  may  pre- 
scribe for  damages  and  indemnity  for  damages,  have  the 
privilege  of  using  the  public  streets  and  thoroughfares  thereof, 
and  of  laying  down  pipes  and  conduits  therein,”  etc. 

Our  position  is  that  the  word  “ city  ” means,  in  that  connec- 
tion, “municipality;”  that  the  purpose  of  that  clause  was  to 
give  to  an  individual  or  eorporation,  the  right  to  introduce 
water  into  a municipality  which  does  not  own  and  control 
public  works  of  its  own,  by  which  the  municipality  and  its 
inhabitants  are  supplied  with  water.  And  we  contend  that 
there  is  nothing  in  the  Constitution  which  leads  to  the  con- 
clusion that  the  intent  was  to  limit  this  right  to  cities  alone, 
excluding  cities  and  counties,  towns  and  municipalities  of  any 
other  name  or  description.  The  word  “ city  ” is  used  in  every 
instance  in  that  section  in  its  generio  sense.  Blackstone  (1 
Com.  114)  says  that  “ a city  is  a town  incorporated.”  (See 

Cit.  Rips.  LXII — 15 
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Bouv.  Law  Die.;  Webster’s  Die.)  See  also  Mason  v.  Finch, 
2 Scam.  223;  Burke  v.  Monroe  Co.,  77  111.  610,  in  which  the 
word  “ city  ” was  held  to  include  a “ town.”  The  Political  Code, 
§ 4356,  defines  a city,  and  Woodland  comes  within  the  defini- 
tion. (Winbigler  v.  Los  Angeles,  45  Cal.  38.) 

The  Court  has,  it  is  to  be  presumed,  often  had  occasion  to 
notice  that  the  Constitution  has  not  always  employed  the 
same  word  or  words  to  express  the  same  idea,  but  that,  on  the 
contrary,  it  has,  apparently,  studiously  avoided  the  repetition 
of  words  and  phrases  in  the  same  or  different  sections,  where 
there  is  not  a shade  of  difference  in  the  idea.  Art.  vi,  Sec.  4, 
confers  on  this  Court  appellate  jurisdiction  “ in  all  cases  at 
law  which  involve  the  title  or  possession  of  real  estate,”  while 
Section  5 confers  upon  the  Superior  Court  original  jurisdiction 
“ in  all  cases  at  law  which  involve  the  title  or  possession  of 
real  property.”  By  the  same  sections,  jurisdiction  is  given 
to  this  Court  “ in  cases  of  forcible  entry  and  detainer,”  and  to 
the  Superior  Court,  jurisdiction  “ of  actions  of  forcible  entry 
and  detainer.”  The  Justices  of  this  Court  are  to  be  elected 
“ at  the  general  State  elections  at  the  times  and  places  at  which 
State  officers  are  elected  ” (Sec.  3) ; and  Judges  of  the  Superior 
Courts  are  to  be  elected  “ at  the  general  State  election  ” (Sec. 
6).  Evidently,  the  two  sections  refer  to  the  same  elections  — 
the  general  elections. 

The  words  “ law,”  “ act,”  “ bill,”  and  sometimes  “ legisla- 
tion,” are  used  synonymously,  and  as  having  the  sense  of  “ law.” 
And  so  it  will  be  .found  that,  in  many  instances,  the  terms 
“ city,”  “ city  and  county,”  “ town,”  “ municipality,”  and  “ mu- 
nicipal corporation  ” have  been  employed  in  such  sense  that  one 
of  those  terms  will  include  the  meaning  of  one  or  more,  and 
sometimes  all  of  the  other  terms.  These  several  terms  occur, 
either  separately  or  combined,  in  the  following  sections:  Art. 

iv.,  §§  22,  25, 27,  30, 31,  32  ; Art.  vi.  §§  1,  6,  7,  11 ; Art.  ix.,  § 3 ; 
Art.  xi.,  §§  5-10, 11, 12, 14, 16-19 ; Art.  xiii.,  §§  4,  9, 10 ; Art. 
xiv.,  §§  1,  2 ; Art.  xv.,  § 3 ; Art.  xix.,  §§  1,  3,  4 ; Art.  xxii., 
§§  6,  8- 

It  is  provided  by  Art.  xi.,  § 8,  that  “ any  city  containing  a 
population  of  more  than  one  hundred  thousand  inhabitants 
may  frame  a charter  for  its  own  government,”  etc.  The  worda 
of  the  provision  are  not  “ any  city,  or  city  and  county,”  and 
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jet  there  can  be  no  doubt  that  it  was  intended  that  the  word 
“ city  ” should  embrace  “ city  and  county.”  The  City  and 
County  of  San  Francisco,  in  Art.  xi.,  §§  6,  7,  and  perhaps  in 
others  portions  of  the  Constitution,  is  recognized  as  an  existing 
municipality.  This  Court,  in  upholding  the  election  of  the 
Board  of  Freeholders  in  San  Francisco  (see  People  v.  Hogo, 
55  CaL  612),  necessarily  affirmed  that  the  term  “ city  ” in  that 
section  comprehended  “ city  and  county.”  In  the  first  portion 
of  the  section  involved  in  this  point  (Art.  ii.,  § 19),  provision  is 
made  in  respect  to  assessments,  etc.,  for  improvements  in  “ any 
citj',”  and  this  Court,  in  McDonald  v.  Patterson,  54  Cal.  245, 
held  that  the  provision  was  inapplicable  to  the  “ oitv  and 
county  ” of  San  Francisco. 

The  provisions  in  relation  to  the  formation  of  congressional 
districts  (Art.  iv.,  § 27)  mentions  “ county,  or  city  and  county,” 
but  not  city;  and  it  would  not  apply  literally  to  San  Fran- 
cisco should  it  become  a city.  The  power  granted  by  Art.  xi., 
§ 11,  to  make  police  and  sanitary  regulations,  is  not  expressly 
extended  to  a city  and  county.  Nor  does  the  provision  of 
Art.  xi.,  § 18,  in  respect  to  incurring  indebtedness,  extend 
expressly  to  cities  and  counties.  Art.  iv.,  § 25,  Sub.  28,  pro- 
hibits special  laws  creating  offices  “ in  counties,  cities,  cities  and 
counties,  townships,  election  or  school  districts,”  and  we  think 
there  would  be  no  hesitation  in  saying  that  the  provision  was 
intended  to  extend  to  towns  also. 

It  will  be  noticed  that  in  the  several  instances  above  cited, 
by  reference  to  article  and  section,  the  words  differ,  though  the 
idea  intended  to  be  conveyed  may  be  identical.  It  is  worthy 
of  attention  that  Art.  xiv.,  § 1,  provides  that  the  rates  for  water 
supplied  to  any  “ city  and  county,  or  city  or  town,  or  the  in- 
habitants thereof,”  shall  be  fixed,  etc.,  and  that  § 2 of  same 
Article  provides  that  the  right  to  collect  rates,  etc.,  for  water 
supplied  to  any  “ county,  city  and  county,  or  town  or  the  in- 
habitants thereof,”  is  a franchise,  etc.  The  omission  of 
“ county  ” in  the  first  instance,  and  of  “ city  ” in  the  second, 
would  be  very  significant  were  these  several  clauses  to  receive 
a literal  reading;  but  there  is  no  manner  of  doubt  that  the 
Court  will,  when  the  question  shall  be  presented,  decide  that 
those  clauses  are  to  be  read  as  they  would  be,  were  the  words 
u county  ” and  “ city  ” inserted  in  the  respective  clauses. 
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In  the  second  section  the  word  “ town  ” may  properly  be 
construed  as  comprehending  a city,  for  it  would  be  absurd  to 
contend  that  the  intent  of  the  instrument  was  to  declare  that 
the  right  to  collect  rates  for  water  supplied  to  a town  was, 
but  to  a city  was  not,  a franchise.  It  will  be  noticed  that  in 
each  section  the  word  “ town  ” is  employed,  and  it  is  obvious 
that  it  was  intended  that  water  might  be  introduced  for  the 
use  of  towns  and  tbeir  inhabitants,  not  only  by  the  towns, 
but  by  individuals  and  corporations.  It  is  equally  obvious, 
that  the  Constitution  did  not  intend  to  provide  that  the  towns 
might  fix  the  rates  for  water  supplied  by  themselves  as  mu- 
nicipalities ; nor  did  it  intend  to  declare  that  a right  exercised 
by  towns  to  collect  rates  for  water  supplied  by  themselves, 
should  be  deemed  a franchise.  By  the  first  section,  the  “ gov- 
erning body  ” of  the  town  is  required  to  fix  the  rates  in  re- 
spect to  that  which,  in  the  second  section,  is  declared  to  be  a 
franchise.  The  last  clause  of  the  first  section  places  the  mat- 
ter beyond  question,  for  it  is  there  declared  that,  for  the  col- 
lection of  rates,  otherwise  than  as  so  established  by  the 
town,  the  water  works  shall  be  forfeited  to  the  town. 
No  one,  we  think,  will  contend  that  a right  exercised  by  a 
town  to  collect  rates  for  water  supplied  by  itself  is,  in  the 
sense  of  the  second  section,  a franchise;  nor  that  the  public 
water  works  of  a town  should  be  forfeited  to  itself,  because 
of  its  collection  of  rates  otherwise  than  is  provided  by  the 
Constitution. 

Reading  those  two  sections  of  Art.  xiv.  in  connection  with 
Sec.  19,  Art.  xi.,  the  conclusion  is  inevitable,  that  the  intent 
of  the  instrument  is  to  secure  to  individuals  and  companies  the 
right  to  introduce  water  into  the  same  classes  of  municipalities 
that  have  a right  to  fix  the  rates  for  its  use ; and  that  it  intends 
to  declare  that  the  right  to  collect  the  rates  upon  water  so  intro- 
duced is  a franchise;  that  it  does  not  intend  to  limit  this 
right  to  cities,  but  to  grant  it  in  respect  to  cities  and  counties, 
and  towns  as  well;  and  that  it  employs  the  term  city  as  syn- 
onymous with  the  word  employed  in  that  section  as  its  exact 
equivalent  — “ municipality.”  By  no  other  construction  can 
the  several  sections  above  referred  to  be  brought  into 
harmony. 

The  provision  is,  that  “ In  any  city  where  there  are  no  pub- 
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lie  works  owned  and  controlled  by  the  municipality,  for  sup- 
plying the  same  with  water  or  artificial  light,  any  individual 
or  company  * * * shall,  under  the  direction  of  the  Super- 
intendent of  Streets,  * * * and  under  such  general  reg- 
ulations as  the  municipality  may  prescribe  for  damages  and 
indemnity  for  damages,  have  the  privilege  of  using  the  pub- 
lic streets  and  thoroughfares  thereof  and  laying  down  pipes,” 
etc.  The  right  thus  given  does  not  require  any  legislation 
for  its  security  and  certainly  none  for  its  creation.  The 
right  is  as  fully  and  completely  granted  and  secured  by  the 
Constitution,  as  is  the  right  to  the  free  exercise  of  religious 
profession,  or  liberty  of  speech,  or  trial  by  jury,  or  mechanic’s 
lien.  It  is  not  claimed  that  the  right  to  introduce  water  is, 
in  its  exercise,  free  from  all  conditions  or  restrictions.  In 
that  respect  it  is  like  the  other  rights  above  mentioned.  Laws 
may  be  passed  providing  for  the  impaneling  of  juries,  or  the 
securing  and  enforcement  of  mechanics’  liens.  And  so  here. 
The  water  pipes  may  be  laid  down  under  the  direction  of  the. 
Superintendent  of  Streets  and  under  municipal  regulations 
for  damages.  But  the  right  to  a trial  by  jury  is  not  depend- 
ent upon  the  question  whether  an  effectual  law  has  been 
passed  for  the  impaneling  of  juries.  The  lien  of  the  mechanic 
for  labor  performed,  does  not  depend  upon  the  passage  of  a 
law  for  its  enforcement.  Should  the  municipality  fail  or  re- 
fuse to  prescribe  general  regulations  for  damages  that  might 
be  occasioned  by  the  laying  down  of  water  pipes,  the  right 
would  not  cease;  but  the  purpose  of  the  Constitution  is  to 
secure  that  right,  and  to  subject  it,  in  its  exercise,  to  the  op- 
eration of  such  general  regulations.  The  Constitution  does 
not  declare  that  the  individual  or  company  may  lay  down 
water  pipes,  if  such  general  regulations  shall  have  been  pre- 
scribed. The  existence  of  those  regulations  is  not  a condition 
precedent  If  there  be  no  Superintendent  of  Streets  or  other 
officer  in  charge  thereof,  that  fact  can  not  impair  the  right  in 
question.  Any  person  may  travel  upon  a turnpike,  but  he  is 
subject  to  reasonable  rules  and  regulations  made  by  the  com- 
pany for  the  maintenance  and  protection  of  the  turnpike. 
His  right  to  travel  on  the  turnpike  is  not  dependent  upon  the 
existence  of  such  rules  or  regulations.  If  the  municipality, 
by  refusing  to  make,  or  by  repealing  such  regulations,  or  by 
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/ailing  or  refusing  to  give  the  control  of  the  streets  to  any 
officer,  could  prevent  the  exercise  of  the  right  to  introduce 
water;  or  it  could  effectually  destroy  all  competition,  if  the 
municipality  was  disposed  to  favor  a company  which  had  al- 
ready laid  down  its  water  pipes.  The  purpose  of  securing 
competition  in  supplying  water,  in  all  towns  which  do  not  own 
and  control  public  water  works,  is  manifest  from  the  several 
provisions  of  the  Constitution. 

It  is  difficult,  if  not  impossible,  to  give  an  accurate  definition 
of  a self -executing  Constitutional  provision;  but  where  the 
provision  clearly  confers  a right,  it  is  none  the  less  self-exe- 
cuting because  there  is  also  a provision  that  the  right  is  to 
be  exercised  in  conformity  with  the  rules  or  regulations  that 
some  authority  may  make.  The  right  granted  to  introduce 
water  is  not  dependent  upon  the  exercise  by  the  municipality 
of  its  authority  to  make  regulations  in  respect  to  damages 
that  may  occur  in  the  laying  down  of  the  water  pipes.  Had 
that  been  the  intent,  the  Constitution  would  have  declared 
that  municipalities  might  permit  the  introduction  of  water, 
under  such  rules  and  regulations  as  it  might  prescribe.  The 
first  portion  of  this  section  was,  in  McDonald  v.  Patterson, 
54  Cal.  245,  respecting  street  improvements,  held  to  be  self- 
executing. There  was  the  same  ruling  in  People  v.  Hoge,  55 
id.  C12,  involving  the  election  of  a Board  of  Freeholders 
(See  also,  People  v.  Bd.  of  Education,  55  id.  331 ; Weber  v. 
Supervisors,  8 P.  C.  L.  J.  493;  Barton  v.  Kalloch,  6 id.  330.) 

It  will  be  noticed  — and  it  is  a matter  of  great  significance  — 
that  the  plaintiffs  allege  in  their  complaint  that  the  town  re- 
fused and  still  refuses  to  make  or  prescribe  any  regulations 
for  damages,  or  indemnity  for  damages,  for  the  use  of  the 
street  in  laying  down  water  pipes.  The  Trustees  evidently  were 
of  the  opinion  that  bv  failing  to  perform  their  duty  — by  neg- 
lecting to  keep  a condition  subsequent  — they  could  defeat  the 
constitutional  grant  of  the  right  in  question. 

The  only  possible  ground  upon  which  it  can  be  pretended 
that  the  town  owned  or  controlled  any  water  works  for  sup- 
plying  the  town  or  its  inhabitants,  is  based  on  Exhibits  “A” 
and  “ B,”  by  which  the  town,  for  four  hundred  dollars,  pur- ' 
chased  from  Peek  “ four  undivided  sevenths  of  that  certain 
pump,  used  by  the  party  of  the  first  part  in  raising  water  at 
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his  water  works  in  said  town.”  The  indenture  contains  this 
further  clause : “ And  for  the  same  consideration,  the  party  of 
the  first  part  grants  to  the  party  of  the  second  part,  the  use 
of  said  system  of  water  works  in  connection  with  said  pump, 
in  the  manner  and  to  the  extent  of  the  covenants  hereinafter 
contained.”  Then  follow  covenants  to  the  effect  that  Peek 
shall  run  the  pump  and  water  works;  that  he  shall  supply 
water  for  municipal  uses  where  his  pipes  may  run;  that  the 
town  may  make  regulations  respecting  the  use  of  water,  so  as 
to  supply  water  in  eases  of  fire  and  other  public  necessity; 
and  that  Peek  shall  receive  for  water  supplied  for  the  last 
mentioned  purposes,  only  a reasonable  compensation. 

The  ownership  of  four  sevenths  of  a pump  does  not  con- 
stitute ownership  of  the  works  to  which  the  pump  may  be 
attached.  That  is  all  the  ownership  that  the  town  has  in  the 
water  works. 

The  town  does  not  control  the  works,  but  they  are  con- 
trolled by  Peck,  subject,  of  course,  to  municipal  regulation,  as 
are  all  water  works  which  supply  municipalities  or  their  in- 
habitants. 

They  are  not  public  works,  for  the  reason  above  given, 
and  because,  by  the  terms  of  the  indenture,  Peek  is  to  run  and 
manage  them. 

The  covenant  to  furnish  water  for  municipal  uses — in 
cases  of  fire  and  other  public  necessity  — is  no  more  than  is 
required  by  all  companies  furnishing  water  to  towns  and  their 
inhabitants.  (C.  C.  § 549 ; Spring  Valley  W.  W.  v.  San  Fran- 
cisco, 52  Cal.  111.) 

That  the  works  are  not  public,  and  are  not  owned  and 
controlled  by  the  town,  is  apparent  from  the  fact  that  Peek 
is  to  be  paid  a “ reasonable  compensation  ” for  the  water  fur- 
nished for  fires  and  other  public  necessity. 

Ross,  J.: 

The  gist  of  the  very  able  argument  of  appellant’s  counsel  is 
that,  under  the  provisions  of  the  present  Constitution,  no  com- 
pany or  individual  possesses  the  right  to  lay  pipes  in  the  streets 
of  any  incorporated  city  or  town  of  the  State  for  the  purpose 
of  supplying  the  inhabitants  thereof  with  fresh  water,  until 
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the  Legislature  has  prescribed  the  terms  and  conditions  under 
■which  all  of  this  may  be  done. 

Prior  to  the  adoption  of  the  present  Constitution,  the  Legis- 
lature had  that  power.  It  could  delegate  to  the  municipal 
government,  or  itself  exercise,  the  power  of  prescribing  the 
terms  and  conditions  upon  which  pipes  might  be  laid  and  water 
furnished.  The  privilege  lay  only  in  grant  from  the  Legisla- 
ture, which  might  be,  and  which  experience  showed  had  been, 
abused.  As  with  many  others,  in  dealing  with  this  subject, 
the  framers  of  the  Constitution  of  1879,  determined  to,  and 
did  make  many  radical  changes  from  the  pre-existing  condi- 
tion of  things.  They  enacted  several  provisions  in  relation 
to  the  subject  to  be  considered,  all  of  which  must  be  taken 
and  read  together,  and  to  each  of  which  effect  must  be  given. 
Those  provisions  are: 

“ Article  xi.,  Section  19.  * * * In  any  city  where  there 

are  no  public  workB  owned  and  controlled  by  the  municipality 
for  supplying  the  same  with  water  or  artificial  light,  any  in- 
dividual, or  any  company  duly  incorporated  for  such  purpose 
under  and  by  authority  of  the  laws  of  this  State,  shall,  under 
(he  direction  of  the  Superintendent  of  Streets,  or  other  officer 
in  control  thereof,  and  under  such  general  regulations  as  the 
municipality  may  prescribe  for  damages  and  indemnity  for 
damages,  have  the  privilege  of  using  the  public  streets  and 
thoroughfares  thereof,  and  of  laying  down  pipes  and  conduits 
therein,  and  connections  therewith,  so  far  as  may  be  necessary 
for  introducing  into  and  supplying  such  city  and  its  inhabitants 
either  with  gas  light  or  other  illuminating  light,  or  with  fresh 
water  for  domestic  and  all  other  purposes,  upon  the  condition 
that  the  municipal  government  shall  have  the  right  to  regu- 
late the  charges  thereof. 

“Article  xiv.,  Section  1.  The  use  of  all  water  now  appro- 
priated, or  that  may  hereafter  be  appropriated,  for  sale,  ren- 
lal  or  distribution,  is  hereby  declared  to  be  a public  use,  and 
subject  to  the  regulation  and  control  of  the  State,  in  the  man- 
ner to  be  prescribed  by  law;  provided,  that  the  rates  or  com- 
pensation to  be  collected  by  any  person,  company,  or  corpo- 
ration in  this  State  for  the  use  of  water  supplied  to  any  city 
and  county,  or  city  or  town,  or  the  inhabitants  thereof,  shall 
be  fixed,  annually,  by  the  Board  of  Supervisors,  or  city  and 
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county,  or  City  or  Town  Council,  or  other  governing  body  of 
such  city  and  county,  or  city  or  town,  by  ordinance  or  other- 
wise, in  the  manner  that  other  ordinances  or  legislative  Acta 
or  resolutions  are  passed  by  such  body,  and  shall  continue  in 
force  for  one  year  and  no  longer.  Such  ordinances  or  resolu- 
tions shall  be  passed  in  the  month  of  February  of  each  year, 
and  take  effect  on  the  first  day  of  July,  thereafter.  Any 
Board  or  body  failing  to  pass  the  necessary  ordinances  or  res- 
olutions fixing  water  rates,  where  necessary,  within  such  time, 
shall  be  subject  to  peremptory  process  to  compel  action,  at 
the  suit  of  any  party  interested,  and  shall  be  liable  to  such 
further  processes  and  penalties  as  the  Legislature  may  pre- 
scribe. Any  person,  company,  or  corporation  collecting  water 
rates  in  any  city  and  county,  or  city  or  town,  in  this  State, 
otherwise  than  as  so  established,  shall  forfeit  the  franchises 
and  water  works  of  such  person,  company  or  corporation,  to 
the  city  and  county,  or  city  or  town,  where  the  same  are  col- 
lected, for  the  public  use. 

“Art  xiv.,  Sec.  2.  The  right  to  collect  rates,  or  compensa- 
tion, for  the  use  of  water  supplied  to  any  county,  city  and 
county,  or  town,  or  the  inhabitants  thereof,  is  a franchise,  and 
can  not  be  exercised  except  by  authority  of  and  in  the  man- 
ner prescribed  by  law.” 

Now,  these  provisions,  as  well  as  all  other  provisions  of  the 
Constitution,  must  receive  a practical  common-sense  con- 
struction. They  must  be  considered  with  reference  to  the 
prior  state  of  the  law,  and  with  reference  to  the  mischief  in- 
tended to  be  remedied  by  the  change.  If  the  framers  of  the 
instrument  had  intended  to  leave  the  entire  matter  where  it 
previously  rested  — in  the  hands  of  the  Legislature — they 
would  have  said  so  in  appropriate  language.  But  it  is  per- 
fectly evident  that  there  were  some  things  in  regard  to  the 
subject  that  they  were  unwilling  to  trust  to  the  Legislature. 
It  was  not  with  the  view  of  “ liberating  the  great  public  uses 
of  water  and  gas  from  legislative  control,  and  making  them 
independent  of  the  State,”  that  the  changes  were  made,  but, 
on  the  contrary,  it  was  intended,  in  certain  enumerated  re- 
spects, to  lay  a stronger  hand  upon  them  than  that  of  the 
Legislature — to  wit,  the  hand  of  the  Constitution  itself.  So 
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it  was,  that  by  Section  1 of  Art  xiv.,  the  use  of  all  water 
heretofore  or  hereafter  appropriated  for  sale,  rental,  or  distri- 
bution, is  expressly  declared  to  be  a public  use.  It  is  not  left 
to  the  Legislature,  as  formerly,  to  say  whether  it  shall  be  a 
public  use  or  not,  but  the  Constitution  itself  declares  it  to  be 
such,  and  then  makes  the  use  subject  to  the  regulation  and 
control  of  the  State;  that  is  to  say,  of  the  Legislature,  in  the 
maimer  to  be  prescribed  by  law,  to  wit,  by  statute  law,  subject, 
however,  to  certain  enumerated  provisions  contained  in  the 
Constitution  itself;  among  them,  to  provisions  in  respect  to 
the  rates  or  compensation  to  be  collected  by  any  person,  com- 
pany, or  corporation,  for  the  use  of  water  supplied  to  any  city 
and  county,  or  city  or  town,  or  the  inhabitants  thereof. 
Such  rates  or  compensation,  the  Constitution  expressly  de- 
clares shall  be  fixed  in  a certain  specified  manner,  at  a certain 
time,  and  by  a certain  body;  and  the  body  failing  to  do  so  is 
expressly  made  “subject  to  peremptory  process  to  compel 
action,  and  at  the  suit  of  any  party  interested,  and  liable  to  such 
further  processes  and  penalties  as  the  Legislature  may  pre- 
scribe.” 

But  by  the  next  section  of  the  same  article  of  the  Consti- 
tution, the  right  to  collect  the  rates  or  compensation  so  es- 
tablished is  declared  to  be  a franchise,  “ and  can  not  be  exer- 
cised except  by  authority  and  in  the  manner  prescribed  by 
law” — that  is,  by  statute  law.  But,  of  course,  the  Constitu- 
tion contemplated  the  enacting  by  the  Legislature,  where  they 
did  not  exist,  of  all  laws  necessary  to  give  effect  to  its  com- 
mands, and  that  none  should  be  passed  in  contravention  of 
its  provisions.  When,  therefore,  the  Constitution  fixed  the 
manner  of  establishing  the  rates  or  compensation  to  be  charged 
for  water  furnished  to  any  city  and  county,  or  city  or  town, 
or  the  inhabitants  thereof,  and  further  declared  that  the  right 
to  collect  the  rates  or  compensation  so  established  is  a fran- 
chise, and  can  not  be  exercised  except  by  authority  of  and  in 
the  manner  proscribed  by  law,  it  was  the  duty  of  the  Legisla- 
ture, if  they  did  not  exist,  to  provide  the  needful  laws.  But 
the  failure  of  the  Legislature  to  do  so,  if  failure  there  was, 
could  not  prevent  the  establishment  of  the  rates  or  compen- 
sation specifically  required  to  be  established  by  the  Constitu- 
tion. And  so  with  respect  to  the  privilege  granted  by  Sec- 
tion 19  of  Article  xi.  of  the  Constitution  of  laying  pipes  in 
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the  public  streets  and  thoroughfares  of  any  city  (where  there 
are  no  public  works  owned  and  controlled  by  the  municipality), 
so  far  as  may  be  necessary  for  introducing  into  and  supply- 
ing such  city  and  its  inhabitants  with  gas  or  other  illumi- 
nating light  or  with  fresh  water.  That  privilege  is  expressly 
granted  by  the  section  of  the  Constitution  cited,  subject  to 
the  direction  of  the  Superintendent  of  Streets  or  other  officer 
in  control  thereof,  and  under  such  general  regulation  as  tho 
municipality  may  prescribe  for  damages  and  indemnity  for 
damages,  and  upon  the  condition  that  the  municipal  govern- 
ment shall  have  the  right  to  regulate  the  charges  thereof. 
The  purpose  of  this  provision  was  thus  explained  by  the 
gentleman  at  whose  instance  it  was  inserted  in,  and  became 
a part  of  the  Constitution:  “It  gives  to  any  individual,  as 
well  as  to  any  incorporated  company,  the  right  to  the  use  of 
the  streets  for  laying  down  pipes  for  the  supply  of  gas  and 
water,  or  either.  I think  that  the  objection  that  was  taken 
to  the  section  as  formerly  introduced  was  well  taken  — that  it 
should  not  be  limited  to  corporations;  that  any  individual, 
for  the  public  good,  should  have  the  right  to  use  the  streets 
for  laying  down  pipes  for  supplying  water  or  gas.  It  is  in 
the  public  interest  that  it  should  be  conceded,  and  it  prevents 
monopoly  in  any  sense.  It  also  provides  that  the  city  author- 
ities may  make  a regulation  in  relation  to  damages  and  in- 
demnity; that  is,  that  they  may  make  a regulation  requiring 
all  work  to  be  done  under  the  supervision  of  the  Superin- 
tendent of  Streets,  and  also,  if  any  damage  should  be  likely 
to  occur,  they  may,  by  security  or  otherwise,  guard  against 
it  * * * Then  it  provides  that  the  city  and  county  shall 
have  the  right  to  regulate  the  pric-1  to  be  paid  by  the  inhab- 
itants for  the  gas  and  for  the  water.  This  is  also  a necessary 
regulation,  I think,  against  the  abuses  of  monopoly.  Now, 
in  Los  Angeles  we  have  a gas  company  with  a monopoly  for 
twenty  years,  and  several  parties  have  endeavored  to  get  the 
privilege  for  laying  down  pipes  in  the  streets  for  the  purpose 
of  supplying  the  city  and  competing  with  this  company,  but 
the  company  has  always  had  sufficient  influence  in  the  munici- 
pal government  to  prevent  this  being  done,  and  this  com- 
pany has  a prospect  of  exclusive  right  for  twenty  years  to 
come.  Now,  I submit  to  the  Convention  that  this  is  a great 
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abuse  of  public  authority  and  that  it  ought  to  be  corrected. 
We  have,  also,  there,  a water  company  that  claims  the  mo- 
nopoly, and  the  private  individual  who  did  succeed  in  laying 
down  pipes  and  is  to  some  extent  supplying  the  city  with 
water  in  opposition  to  the  monopoly,  is  threatened  con- 
stantly with  suits  and  injunctions,  and  if  this  thing  goes  on 
we  will  have  a monopoly,  not  only  of  water  and  gas,  but  of 
all  domestic  necessaries,  and  then  we  will  have  some  com- 
pany peddling  it  by  the  tin  cupful.  It  is  time  this  abuse 
was  corrected,  and,  therefore,  I offer  this  amendment  ” — which 
“ amendment  ” is  the  clause  of  the  Constitution  now  under 
consideration.  (Debates  Cons.  Con.,  Vol.  2,  p.  1075.) 

We  have  quoted  at  length  the  remarks  accompanying  the 
introduction  of  the  provision,  for  the  purpose  of  showing  that 
the  members  of  the  Constitutional  Convention  had  distinctly 
put  before  them  the  evils  intended  to  be  remedied,  and  the 
purpose  of  the  enactment;  and  thus  informed,  they  adopted  it. 
Yet  we  are  asked  to  hold,  in  effect,  that  after  all,  the  whole 
matter  rests  where  it  did  before  — with  the  Legislature.  This 
we  can  not  da  Nor  under  our  construction  of  the  provisions 
in  question,  do  we  discover  any  indication  of  a return  “ to  the 
doctrine  of  the  Dartmouth  College  Case,”  nor  any  fostering  of 
monopolies,  but,  on  the  contrary,  the  most  manifest  intent  to 
prevent  them  as  respects  the  important  subjects  treated  of  — 
gas  and  water.  By  the  adoption  of  those  provisions  the 
people  asserted  their  willingness  to  leave  the  entire  subject  in 
the  hands  of  the  Legislature,  and  in  the  particulars  already  in- 
dicated, declared  the  rule  that  should  govern,  in  the  organic  law 
itself,  and  gave  to  the  Legislature  the  “ regulatiqa  and  con- 
trol ” in  all  other  respects. 

It  is  also  claimed  on  the  part  of  the  appellant  that  the  word 
“ city  ” used  in  Section  19  of  Art.  xi.,  supra,  does  not  include 
towns,  and  therefore  does  apply  to  the  town  of  Woodland. 
But  in  this  position,  also,  we  are  unable  to  agree  with  the 
learned  counsel  for  appellant.  As  •already  said,  all  of  the  pro- 
visions of  the  Constitution  above  quoted  must  be  taken 
and  read  together.  Indeed,  this  is  conceded  by  counsel.  Now, 
Section  1 of  Art.  xiv.  provides  that  the  rates  or  compensation 
to  be  collected  by  any  person,  company,  or  corporation  in 
this  State  for  the  use  of  water  supplied  to  any  city  and 
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county,  or  city  or  town,  or  the  inhabitants  thereof,  shall  be 

fixed,  etc. 

Is  it  not  too  plain  for  argument  that  the  rates  or  compen- 
sation required  to  be  fixed  by  this  provision  of  the  Constitu- 
tion are  the  rates  or  compensation  to  be  collected  by  the  indi- 
vidual or  corporation  introducing  water  “ in  any  city  where 
there  are  no  public  works  owned  and  controlled  by  the  munici- 
pality,” as  provided  by  Section  19  of  Art.  xi.  ? 

That  the  provision  of  the  Constitution  requiring  the  rates 
or  compensation  to  be  fixed  has  no  application  to  water  fur- 
nished by  a municipality  itself,  is  conclusively  shown  by  the 
concluding  clause  of  the  provision,  which  is  in  these  words: 
“Any  person,  company,  or  corporation,  collecting  water  rates 
in  any  city  and  county,  or  city  or  town  in  this  State,  other- 
wise than  as  so  established,  shall  forfeit  the  franchises  and 
water  works  of  such  person,  company,  or  corporation  to  the 
city  and  county,  or  city  or  town  where  the  same  are 
collected,  for  the  public  use.”  It  would  be  absurd  to  say  that 
the  Constitution  meant  to  provide  for  the  forfeiting  of  the 
water  works  of  a city  and  county,  or  city  or  town  to  itself. 
We  think  it  clear  that  the  rates  or  compensation  required  to 
be  fixed  by  Section  1 of  Article  xiv.  are  the  rates  or  compen- 
sation to  be  collected  for  water  authorized  to  be  introduced 
by  Section  19  of  Article  xi.,  and  that  the  latter  section  secures 
to  individuals  and  to  corporations  duly  incorporated  for  such 
purpose  under  and  by  authority  of  the  laws  of  the  State,  the 
right  to  introduce  water  into  the  classes  of  municipalities  that 
by  Section  19  of  Article  xi.  are  given  the  right  to  fix  the 
rates  or  compensation  for  its  use  • — that  is  to  say,  cities,  towns, 
and  cities  and  counties.  This  construction  brings  the  several 
sections  into  harmony,  and  gives  effect  to  the  evident  purpose 
of  the  Constitution. 

Other  points  are  made  which  need  not  be  noticed  in  detail 

Our  conclusion  is  that  the  judgment  and  order  ought  to  be 
affirmed,  and  it  is  so  ordered. 

Mokkison,  C.  J.,  and  Myrick  and  Shabpstein,  JJ.,  con- 
curred. 

Thobnton,  McKinstky,  and  McKee,  JJ.,  dissented. 
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(No.  7,469. — In  Bank.] 

November  28,  1882. 

TOWN  OF  WOODLAND  t>.  J.  D.  STEPHENS  it  al. 

Watis  Supply  tor  Municipalities  — Constitution  — City  and  County  Gas 

FTianchibe  — Injunction.  — The  case  of  the  People  v.  J.  D.  Stepkc tu  et  cl.. 

No.  8,023,  decided  November  28,  1882,  followed.  (See  ante,  209.) 

Appeal  from  the  Superior  Court  of  the  County  of  Yolo,  from 
an  order  dissolving  a preliminary  injunction.  Bush,  J. 

Action  to  restrain  the  defendants  from  making  excavations 
in  the  streets  of  the  Town  of  Woodland.  A preliminary  in- 
junction was  granted  upon  the  complaint  alone.  Defendants 
filed  an  answer,  and  set  up,  as  a defense,  that  the  excavations 
made  and  threatened  to  be  made  by  defendants  in  the  streets 
of  said  town  were  for  the  purpose  of  laying  pipes  to  supply 
the  inhabitants  of  the  town  with  water,  and  pleaded  certain 
matters  as  facts  under  which  they  claimed  the  right  to  so 
supply  water.  Defendants  also  filed  their  own  affidavit,  con- 
taining, substantially,  the  9ame  matters  as  in  the  answer;  and 
upon  the  affidavit  and  answer,  moved  to  dissolve  the  in- 
junction. Upon  the  hearing  of  the  motion  counter  affidavits 
were  read,  and  the  Court  dissolved  the  injunction.  From  the 
said  order  dissolving  said  preliminary  injunction  plaintiff 
appealed. 

After  decision  in  bank  a petition  for  rehearing  was  filed  and 
tho  same  denied. 

S.  M.  Wilson  and  W.  B.  TreadweU,  for  Appellant. 

For  argument,  see  appellant’s  points  in  People  v.  Stephens, 

ante,  209. 

Henry  Edgerton,  C.  P.  Sprague,  and  Craig  & Grant,  for 

Respondents. 

For  argument,  see  respondents’  points  in  People  v.  Stephens, 
ante,  209. 

The  Court: 

On  the  authority  of  People  v.  Stephens,  No.  8,028,  order 
dissolving  injunction  affirmed. 


Digitized  by  Google 


Nov.  1882.]  Sasta  Cbuz  R.  R.  Co.  v.  Sopebviboks. 


239 


[No.  8,287.—  In  Bask.] 

November  28,  1882. 

SANTA  CRUZ  RAILROAD  CO.  v.  BOARD  OF  SUPER- 
VISORS OF  THE  COUNTY  OF  SANTA  CRUZ. 

ContTT  Bond — Mandamus  — Negotiable  Instrument  — Statute — Board  of 
ScpERTiaoaa  — Contbact. 


Appeal  by  defendant  from  the  judgment  of  the  District 
Court  of  the  Twentieth  Judicial  District  in  and  for  the  County 
of  Santa  Cruz,  and  from  an  order  denying  a motion  for  a new 
trial.  Belden,  J. 

Application  for  a writ  of  mandate.  The  Court  below  found 
the  following  facts:  1.  On  or  about  the  eighteenth  of  June, 

1873,  the  plaintiff  duly  incorporated  under  the  laws  of  the 
State  of  California  for  the  construction  of  a railroad,  from  a 
point  upon  the  “ Southern  Pacific  Railroad,”  in  the  County  of 
Monterey,  and  extending  in  a westerly  direction  across  Santa 
Cruz  County  to  a point  called  “ New  Year's  Ranch,”  upon  the 
western  boundary  of  Santa  Cruz  County.  2.  Upon  the 
twenty-fifth  day  of  September,  1872,  in  pursuance  of  . an  Act 
of  the  Legislature  of  the  State  of  California,  approved  “ April 
4,  1870,”  the  Board  of  Supervisors  of  Santa  Cruz  County 
submitted  to  a vote  of  the  electors  of  said  county,  the  question 
of  granting  the  aid  of  said  county  in  the  form  of  bonds  to 
the  amount  of  six  thousand  dollars  per  mile,  to  aid  in  the 
construction  of  said  road.  Said  order  was  by  the  Board  of 
Supervisors  regularly  made  and  entered  upon  their  minutes, 
and  after  a proper  petition  requesting  said  submission  had 
been  filed  with  said  Board.  3.  That  upon  the  fifth  day  of 
November,  1872,  after  due  and  regular  notice,  by  publication 
as  by  law  required,  the  electors  of  Santa  Cruz  County  voted 
upon  said  proposition,  and  there  was  then  cast  in  favor  of 
granting  said  proposed  aid  nine  hundred  and  twenty-seven 
votes,  and  against  granting  such  aid  five  hundred  and  sixty- 
four  votes,  and  thereafter  and  in  due  time  and  form  said 
“ Board  of  Supervisors  ” canvassed  said  vote  so  cast  and  re- 
turned, and  did  enter  upon  their  minutes  that  the  vote  was 
is  above  set  forth,  and  that  the  proposition  to  grant  said  aid, 
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as  in  said  proposition  submitted,  had  carried  at  said  election. 
4.  That  in  pursuance  of  said  election  and  vote  and  order 
thereupon  as  above  set  forth,  the  defendant  did,  upon  August 
4,  1873,  make  and  execute  upon  behalf  of  the  County  of  Santa 
Cruz  the  contract  in  writing  set  forth  in  plaintiff’s  complaint, 
and  which  is  as  follows: 

“ This  contract,  made  and  entered  into  on  the  fourth  day  of 
August,  a.  d.  1873,  by  and  between  tbe  County  of  Santa  Cruz, 
in  the  State  of  California,  acting  by  and  through  the  Board 
of  Supervisors  of  said  county,  as  the  party  of  the  first  part, 
and  that  certain  corporation,  organized,  acting,  and  existing 
under  and  by  virtue  of  the  laws  of  said  State,  and  known,  desig- 
nated, and  called  the  Santa  Cruz  Railroad  Company,  as  the 
party  of  the  second  part. 

“ Witnesseth,  that  the  Board  of  Supervisors  of  said  county, 
having  by  an  order  duly  made  on  September  25,  1872,  and 
recorded  at  large  in  volume  3,  pages  236-8  of  the  minutes  of 
the  proceedings  of  said  Board,  proposed  that  said  county  shall 
aid  in  the  construction  of  a railroad  of  not  less  than  three- 
foot  gauge,  the  route  of  which  road  is  definitely  described  in 
said  proceedings,  as  beginning  at  or  near  the  Pajaro  Depot  on 
the  Southern  Pacific  Railroad,  and  thence  running  in  the  most 
practicably  direct  route  through  the  Counties  of  Monterey  and 
Santa  Cruz,  crossing  the  Pajaro  River  near  Watsonville,  and 
crossing  the  San  Lorenzo  River  between  the  county  road 
leading  to  Soquel  and  the  Bay  of  Monterey,  and  thence  along 
or  near  the  coast  to  the  boundary  of  said  county  near  the 
south-east  corner  of  the  point  New  Year’s  Rancho,  by  the  issue 
of  county  bonds,  payable  within  twenty  years,  and  bearing 
interest  payable  semi-annually  at  the  rate  of  seven  per  cent, 
per  annum,  to  the  amount  of  six  thousand  dollars  per  mile, 
but  not  exceeding  in  the  aggregate  the  sum  of  two  hundred 
and  forty  thousand  dollars:  such  aid  to  bo  in  lieu  of  the  aid 
of  one  hundred  thousand  dollars  heretofore  authorized  to  be 
granted  in  the  construction  of  a railroad  connecting  the  town 
of  Santa  Cruz  with  the  Southern  Pacific  Railroad:  And  the 
Board  of  Supervisors  of  said  county,  under  and  in  pursuance 
of  an  Act  of  the  Legislature  of  said  State,  approved  April  4, 
1870,  and  entitled  “ An  act  to  empower  the  Board  of  Super- 
visors of  the  several  counties  of  the  State  to  aid  in  the  con- 
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struct  ion  of  a railroad  in  their  respective  counties,”  and  of 
the  Act  of  April  4,  a.  d.  1870,  supplemental  thereto,  having 
at  the  election  held  in  said  county  on  the  fifth  day  of  Novem- 
ber, a.  d.  1872,  of  which,  election  at  least  thirty  days’  notice 
was  given  by  publication  once  a week  in  a newspaper  printed 
and  published  in  said  county,  which  notice  stated  the  day  on 
which,  and  the  places  where  such  election  was  to  be  held  in 
said  county,  and  the  amount  of  bonds  of  said  county  to  be  is- 
sued for  railroad  aid,  and  definitely  described  the  route  of 
the  railroad  for  which  aid  was  proposed,  submitted  to  the 
qualified  electors  of  said  county  the  question  whether  such 
railroad  aid  shall  be  granted  by  aiid  county  to  aid  in  the  con- 
struction of  a railroad  on  the  route  hereinbefore  described; 
and  at  such  election  a majority  of  the  electors  voting  at  such 
election,  having  cast  their  votes  in  favor  of  such  railroad  aid, 
and  the  result  of  said  election  after  a full  and  fair  canvass  by 
said  Board,  having  been  declared  by  said  Board  to  be  in  favor 
of  granting  such  railroad  aid,  and  the  sum  of  two  hundred  and 
forty  thousand  dollars,  authorized  by  the  said  vote  as  afore- 
said to  be  granted  in  and  to  such  railroad,  being  less  than 
five  per  cent  of  the  value  of  the  taxable  property  of  said 
oounty,  and  no  aid  whatever  to  any  railroad  having  ever  been 
granted  by  said  county:  And  a certain  agreement  dated  Jan- 
uary 18,  a.  d.  1872,  between  said  county  and  the  Board  of 
Supervisors  thereof,  and  the  Santa  Cruz  and  Watsonville 
Railroad  Company,  having  been  fully  and  forever  canceled 
and  annulled,  and  said  county  released  and  discharged  from 
all  liability  thereunder,  and  covenants  therein:  And  the  said 
party  of  the  second  part  having  been  heretofore  duly  organ- 
ized as  a corporation  under  the  laws  of  said  state  for  con- 
itructing  and  maintaining  a railroad  on  the  entire  route  first 
hereinbefore  mentioned  and  described,  and  proposing  to  con- 
struct on  said  route,  first,  the  section  of  such  railroad  between 
a point  at  or  near  said  Pajaro  Depot,  and  a point  on  the 
westerly  side  of  said  San  Lorenzo  River,  and  within  the  corpo- 
rate limits  of  the  Town  of  Santa  Cruz,  which  point  last  referred 
to  is  hereafter  to  be  located  by  said  party  of  the  second  part; 
and  said  party  of  the  second  part  having  solicited  the  said 
Board  to  grant  the  aid  of  said  county  in  the  construction  of 
Cai~  Bara.  Util— 16 
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such  railroad,  and  the  terms  offered  by  said  party  of  the  sec- 
ond part  appearing  to  said  Board  to  be  advantageous  to  said 
county,  and  it  appearing  that  said  county  will  be  greatly 
benefited  by  the  construction  of  such  railroad,  or  any  part 
thereof:  Now,  therefore,  this  contract  witnesseth,  that  in  con- 
sideration of  the  premises,  and  of  the  agreements  herein 
named,  to  be  done  and  performed  by  said  party  of  the  second 
part,  the  said  party  of  the  first  part  baa  agreed  and  hereby 
does  agree  with  said  party  of  the  second  part,  to  issue,  de- 
liver, and  donate  unto  said  party  of  the  second  part,  in  aid 
of  the  construction  of  such  railroads,  bonds  of  the  said  County 
of  Santa  Cruz,  in  amounts,  and  at  the  times,  and  upon  the 
terms  as  herein  stated,  said  bonds  as  herein  provided  shall 
be  payable  in  gold  coin  to  said  party  of  the  second  part,  or 
to  the  holders  of  such  bonds,  within  twenty  years  from  the 
date  of  their  issue,  at  the  office  of  the  Treasurer  of  said  county, 
and  shall  bear  interest  in  like  coin  at  the  rate  of  seven  per 
cent,  per  annum:  and  the  installments  of  interest  shall  be 
payable  semi-annually  on  the  first  Mondays  of  January  and 
July  of  each  year,  on  coupons  to  be  issued  and  delivered  with 
such  bonds,  and  each  of  such  bonds  shall  be  of  the  denomination 
of  not  iess  than  one  hundred  dollars,  nor  more  than  one 
thousand  dollars,  signed  by  the  chairman  of  said  Board,  and 
bv  the  Treasurer  and  Clerk  of  said  county,  and  under  the  seal 
of  said  county;  the  interest  coupons  to  be  signed  by  the  Treas- 
urer and  Clerk  of  said  county:  such  bonds  are  to  be  prepared 
for  signing  in  the  following  form,  to  wit: 

“ Number  — . State  of  California.  Dollars.  Bond  of 

the  County  of  Santa  Cruz. 

“ In  pursuance  of  an  Act  of  the  Legislature  of  the  State  of 
California,  entitled  ‘An  Act  to  empower  the  Board  of  Super- 
visors of  the  several  counties  of  the  State,  to  aid  in  the  con- 
struction of  a railroad  in  their  respective  counties,  approved 
April  4,  1870,’  and  of  an  Act  supplementary  thereto,  approved 
April  4,  1870,  and  in  accordance  with  the  terms  of  a contract 
entered  into  by  the  Board  of  Supervisors  of  said  county,  on 
the  fourth  day  of  August,  1873,  with  the  Santa  Cruz  Railroad 
Company,  which  said  contract  is  entered  upon  the  minutes  of 
the  Board  of  Supervisors,  in  Vol.  3,  pp.  279-286:  The  county 
of  Santa  Cruz  owes  and  will  pay  at  the  office  of  the  County 
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Treasurer,  in  the  town  of  Santa  Cruz,  State  of  California,  to 
the  Santa  Cruz  Railroad  Company,  or  the  holder  of  this  bond, 
within  twenty  years  from  the  date  of  these  presents,  the  sum 
of  dollars,  in  United  States  gold  coin,  with  interest 

thereon  at  the  rate  of  seven  per  cent,  per  annum,  in  like  gold 
coin,  from  the  date  hereof,  until  paid,  interest  payable  semi- 
annually, on  the  first  Mondays  of  January  and  July  of  each 
year,  on  the  surrender  to  said  County  Treasurer  of  the  coupon 
for  said  interest  In  testimony  whereof,  and  by  virtue  of  the 
authority  upon  them  conferred  by  the  Board  of  Supervisors 
of  said  county,  the  chairman  of  the  Board  of  Supervisors  of 
said  county,  the  County  Treasurer,  and  the  County  Clerk 
have  hereunto  set  their  hands,  and  caused  the  seal  of  the 
county  to  be  affixed,  this  day  of  a.  d.  one  thousand 

eight  hundred  and  seventy  Chairman  Board  of  Su- 
pervisors. County  Clerk.  County  Treasurer. 

Coupon  No.  On  the  first  Monday  of  a.  d.  the 

County  of  Santa  Cruz  will  pay  to  the  Santa  Cruz  Railroad 
Company,  or  bearer,  at  the  County  Treasurer’s  office, 
dollars  in  United  States  gold  coin,  interest  due  on  bond  No. 

County  Clerk.  County  Treasurer. 

“ Said  bonds,  with  their  respective  coupons,  shall  be  issued 
and  delivered  as  follows,  to  wit:  When  five  miles  of  said  first 
section  of  said  railroad  shall  have  been  constructed,  and  a 
construction  train  run  over  the  same,  there  shall  be  issued 
and  delivered  to  said  party  of  the  second  part,  by  said  party 
of  the  first  part,  bonds  of  said  county,  as  aforesaid,  to  the 
amount  of  thirty  thousand  dollars,  and  upon  the  construction 
of  every  mile  of  track  thereafter,  of  such  railroad,  and  the 
passage  of  a construction  train  over  the  same,  there  shall  be 
issued  and  delivered  as  last  aforesaid,  to  said  party  of  the 
second  part,  bonds  of  said  county  to  the  amount  of  six  thou- 
sand dollars,  and  so  on  until  the  construction  of  said  railroad 
is  completed.  When  said  party  of  the  second  part  shall  have 
constructed  the  first  five  miles  of  said  railroad  as  herein  desig- 
nated, a written  notice  to  that  effect,  signed  by  the  President, 
Secretary,  or  Chief  Engineer  of  said  party  of  the  second  part, 
shall  be  delivered  to  the  County  Clerk  of  said  county,  and  within 
fifteen  days  after  the  delivery  of  such  notice  to  such  Clerk,  the 
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said  Board  of  Supervisors  shall  inspect,  or  cause  to  be  inspected, 
the  said  five  miles  of  such  road,  and  if  found  constructed  in 
accordance  with  this  contract,  said  Board  shall  issue  and  deliver 
to  the  said  party  of  the  second  part  the  bonds  of  said  county, 
as  aforesaid,  to  the  amount  of  thirty  thousand  dollars,  and  there- 
after as  each  mile  of  said  railroad  is  constructed  as  stipulated, 
a similar  notice  to  that  effect  shall  be  delivered  to  said  clerk, 
and  thereafter  within  fifteen  days,  said  Board  shall  inspect,  or 
cause  to  be  inspected,  such  mile  of  the  road  so  constructed,  and 
if  found  constructed  in  accordance  with  this  contract,  said  Board 
shall  issue  and  deliver  to  said  party  of  the  second  part  the  bonds 
of  said  county  as  aforesaid  to  the  amount  of  six  thousand  dollars. 
And  in  case  said  Board,  after  inspection  as  aforesaid,  shall 
determine  that  the  part  of  the  road  so  inspected  has  not  been 
constructed  according  to  this  contract,  said  Board  shall,  within 
fifteen  days  after  such  notice  shall  have  been  delivered  to  said 
Clerk,  cause  a written  notice,  signed  by  the  chairman  of  said 
Board,  or  by  said  County  Clerk,  stating  the  objections  of  said 
Board  to  the  materials  used  in  said  railroad,  or  to  the  style 
of  the  work,  or  to  the  defects  in  its  construction,  or  other  objec- 
tions, to  be  delivered  to  the  President,  Secretary,  or  Chief 
Engineer  of  said  party  of  the  second  part,  or  left  at  its  office; 
and  in  default  thereof  said  bonds  shall  be  issued;  but  after 
the  ninety  thousand  dollars  of  safd  bonds,  with  their  coupons, 
shall  have  been  delivered  to  the  said  party  of  the  second  part, 
no  other  or  further  bond  or  bonds  shall  be  issued  or  delivered 
to  the  said  party  of  the  second  part,  until  a railroad  bridge 
shall  have  been  built,  constructed,  and  finished  over  and  across 
the  said  San  Lorenzo  River,  on  the  line  of  said  railroad,  between 
the  county  road  leading  to  Soquel  and  the  Bay  of  Monterey, 
and  the  track  of  such  railroad  shall  have  been  constructed,  and 
the  rails  laid  to  within  three  hundred  feet  of  the  Bay  of  Monte- 
rey, on  the  westerly  side  of  the  river  last  named.  And  the  said 
party  of  the  second  part  has  agreed,  and  hereby  does  agree  to 
and  with  the  said  party  of  the  first  part,  to  build,  construct,  and 
furnish  such  last  named  bridge,  and  to  lay  the  track  of  said 
railroad  from  the  easterly  bank  of  said  last  named  river,  to  a 
point  on  the  westerly  side  thereof,  within  three  hundred  feet 
of  said  bay,  in  three  months  after  said  bonds  of  said  county,  to 
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the  amount  cf  ninety  thousand  dollars  shall  hare  been  issued 
and  delivered  to  said  party  of  the  second  part  And  if  on  the 
completion  of  the  laying  of  the  track  of  said  first  section  of  said 
railroad,  there  shall  be  in  the  whole  distance  thereof  a fractional 
part  of  a mile,  said  Board  of  Supervisors  shall  issue  and  deliver 
to  said  party  of  the  second  part,  such  bonds  of  said  county 
therefor,  at  the  rate  of  six  thousand  dollars  per  mile.  The  aid 
of  aaid  county  is  granted  to  said  party  of  the  second  part  upon 
the  following  conditions,  to  wit:  1.  Work  upon  the  construc- 
tion of  said  railroad  must  commence  within  three  months  from 
the  date  of  this  contract,  and  must  thenceforth  be  prosecuted 
to  the  completion  of  said  first  section  of  said  railroad,  with 
all  the  reasonable  diligence  permitted  by  the  means  at  the 
disposal  of  the  said  party  of  the  second  part.  2.  The  con- 
struction of  the  road-bed  of  said  railroad  may  be  commenced 
or  prosecuted  or  carried  on  at  any  part  of  the  route  of  said 
railroad,  but  the  laying  of  the  rails  must  commence  on  the 
eastern  bank  of  said  San  Lorenzo  River,  or  within  one  hun- 
dred yards  thereof,  and  thence  be  continued  on  the  said  route 
of  said  railroad  towards  the  said  Pa j are  Depot.  3.  The  said 
railroad  shall  be  of  not  less  than  a three-feet  gauge,  the  rails 
used  shall  be  of  iron,  and  weigh  on  an  average  not  less  than 
thirty  pounds  to  the  yard,  but  no  rail  used  shall  weigh  leas 
than  twenty-five  pounds  to  the  yard ; the  railroad  ties  shall  be 
of  redwood;  the  rail  joints  shall  be  united  by  fish-plates;  the 
grades  adopted  shall  be  practical  for  the  economical  trans- 
portation of  heavy  freight;  the  bridges  and  trestles  shall  be 
substantially  built,  and  of  approved  style,  and  the  whole 
work  shall  be  first-class.  4.  The  said  railroad,  when  the  first 
section  shall  have  been  constructed,  must  be  equipped  with 
passenger  and  freight  cars  and  locomotives,  sufficient  t*  ac- 
commodate the  travel  and  trade,  and  the  rolling  stock  thereof 
shall  be  an  average  of  that  used  on  other  railroads  in  the 
United  States  of  the  same  gauge,  and  the  road-bed  shall  be 
well  ballasted.  5.  The  westerly  terminus  of  said  first  section 
of  said  railroad  shall  be  at  such  point  on  the  western  side  of 
said  San  Lorenzo  River  and  within  the  corporate  limits  of  the 
said  town  of  Santa  Cruz,  as  shall  hereafter  be  selected  by  said 
party  of  the  second  part.  6.  Said  Board  of  Supervisors  shall 
not  grant  the  aid  authorized  to  be  granted  as  aforesaid  as  to 
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any  part  of  such  railroad  between  said  town  of  Santa  Cruz 
and  said  Pajaro  Depot,  which  shall  not  have  been  completed 
and  in  full  operation  on  or  before  the  thirty-first  day  of  De- 
cember, a.  n.  1875,  and  no  bond  shall  be  issued  for  such  un- 
completed portion  thereof.  In  witness  whereof,  the  said 
party  of  the  first  part  has  caused  this  contract  to  be  executed 
for  and  on  behalf  thereof,  by  the  members  of  its  Board  of 
Supervisors,  to  wit,  Bernard  Peyton,  P.  F.  Dean,  and  Frank 
P.  Porter,  and  its  seal  to  be  hereto  affixed ; and  the  said  party 
of  the  second  part  has  duly  authorized  and  directed  its  Presi- 
dent, F.  A.  Hihn,  and  its  Secretary,  J.  N.  Besse,  for  and  on  its 
behalf,  to  execute  this  contract.” 

5.  That  thereafter  said  plaintiff  proceeded  to  construct  said 
road  in  accordance  with  the  terms  and  provisions  of  said  con- 
tract. That  said  plaintiff  began  the  construction  of  said  road 
at  a point  on  the  east  bank  of  the  San  Lorenzo  River,  and 
from  then  thereafter  prosecuted  said  work  with  all  reasonable 
dispatch,  until  the  completion  of  the  same,  from  the  Town  of 
Santa  Cruz  to  the  required  junction  with  the  “ Southern  Pa- 
cific Railroad.”  That  while  said  road  was  in  process  of  con- 
struction, and  about  the  time  that  the  first  five-mile  section 
was  completed,  and  said  plaintiff  under  the  provisions  of  said 
contract  should  have  been  entitled  to  receive,  upon  said  first 
section,  thirty  thousand  dollars  of  the  bonds  of  said  county, 
two  suits  were  brought  by  two  several  taxpayers  of  Santa 
Cruz  County  against  said  Board  of  Supervisors,  to  enjoin  the 
payment  and  delivery  of  such  bonds,  and  a regular  order  was 
made  and  served  upon  said  Board  on  or  about  the  ninth  of 
December,  1874,  enjoining  and  restraining  said  Board  of  Su 
pervisors  from  delivering  said  bonds  to  said  plaintiff,  and 
upon  appeal  taken  from  said  order  to  the  Supreme  Court  of 
the  State  of  California,  said  injunction  order  was  affirmed 
and  the  same  remained  in  full  force,  restraining  the  delivery 
of  said  bonds  or  any  portion  of  the  same,  until  the  day 

of  February,  1876,  when  said  injunction  was  dissolved  and 
said  bonds  to  the  amount  of  thirty  thousand  dollars  were  de- 
livered by  said  county  to  this  plaintiff.  That  said  injunction 
was  procured  and  maintained  against  the  wish  and  will  and 
earnest  effort  of  both  said  plaintiff  and  also  of  said  Board  of 
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Supervisors,  and  that  said  Board  of  Supervisors  employed 
counsel  to  procure  the  dissolution  of  the  same. 

6 That  upon  account  of  said  injunction  and  the  failure  of 
plaintiff  to  reecive  said  bonds,  the  plaintiff  was  greatly  hin- 
dered and  delayed  in  the  construction  of  the  said  road,  and 
was  unable  to  procure  money  or  credit  to  the  extent  that  was 
required  for  the  most  expeditious  prosecution  of  said  work; 
and  when  said  injunction  was  removed  and  said  bonds  were 
delivered  to  plaintiff,  it  did  proceed  to  prosecute,  and  did 
complete  said  work  within  the  points  above  designated,  to 
wit,  Santa  Cruz  Town  and  the  Southern  Pacific  Railroad,  with 
all  reasonable  and  proper  diligence  and  dispatch. 

7.  That  after  the  fixing  of  the  line  of  this  road,  and  the 
execution  of  the  contract  as  above  set  forth,  and  after  a por- 
tion of  said  road  near  the  town  of  Watsonville  had  been  con- 
structed and  the  rails  laid,  the  Legislature  of  the  State  of 
California  did  authorize  and  empower  said  Board  of  Super- 
visors to  so  modify  and  change  said  route  of  said  road,  and 
also  the  contract  of  said  plaintiff  with  the  County  of  Santa 
Cruz,  as  to  permit  the  former  to  so  change  the  original  route 
of  said  road,  that  the  same  might  be  constructed  through  the 
Town  of  Watsonville. 

8.  That  thereafter  and  after  the  passage  of  said  Act  of  the 
Legislature,  said  parties,  the  railroad  company,  upon  the  one 
hand,  and  the  Board  of  Supervisors  acting  upon  behalf  of  said 
Santa  Cruz  County  upon  the  other,  did  so  modify  and  change 
said  contract  that  the  line  of  said  road  was  changed  to,  and 
did  pass  through  the  Town  of  Watsonville.  The  order  of  said 
Board  authorizing  and  permitting  said  change,  was  made  by 
said  Board  upon  the  seventeenth  of  April,  1876.  That  in 
said  Act  of  the  Legislature  it  was  provided  that  no  addi- 
tional liability  against  said  county  should  be  created  by 
reason  of  said  change,  and  such  alteration  of  said  route. 
That  thereafter  and  in  pursuance  of  the  several  Acts  and 
orders  permitting  such  change,  the  plaintiff  took  up  one  mile 
and  570-1000  of  one  mile  of  track  then  laid,  upon  so  much 
road  then  finished,  and  relaid  the  same  upon  the  route 
through  the  Town  of  Watsonville.  The  line  of  said  road  as 
changed  to  pass  through  the  Town  of  Watsonville  is  three 
fourths  of  b mile  (J)  longer  than  the  line  as  originally  pro- 
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jected,  and  before  said  track  was  taken  up.  Upon  the  seven- 
teenth of  August,  1876,  the  portion  of  said  road  extending 
from  the  town  of  Santa  Cruz  to  the  Southern  Pacific  Railroad 
was  completed  and  in  actual  operation.  The  road  so  con- 
structed was  from  the  depot  in  the  Town  of  Santa  Cruz  to. the 
connection  with  the  Southern  Pacific  Railroad  at  Pajaro  Sta- 
tion, twenty-one  miles  362-1000  of  a mile.  Of  this  distance 
one  mile  and  two  hundred  and  twenty  feet  was  east  of  the 
eastern  boundary  of  Santa  Cruz  County,  and  in  the  County 
of  Monterey. 

9.  The  entire  line  of  the  proposed  road,  from  the  point 
of  connection  with  the  S.  P.  Railroad  to  “ New  Year’s  Ranch,” 
upon  the  western  boundary  of  Santa  Cruz  County,  has  been  sur- 
veyed and  mapped,  and  is  a distance  of  39  695-1000  miles  aa 
surveyed.  No  work  has  been  done  of  any  other  kind  than 
to  make  such  survey  from  the  Town  of  Santa  Cruz  to  the 
western  terminus  of  said  road.  The  surveyed  line  of  said  road 
is  19  miles  279-1000  of  one  mile. 

The  construction  of  this  western  portion  of  the  road  is  prac- 
ticable, and  the  same  can  be  constructed  at  a length  not  exceed- 
ing twenty  miles,  and  twenty  miles  will  be  required  for  said 
road.  No  contract  has  been  made  by  the  Board  of  Super- 
visors of  Santa  Cruz  County,  for  the  construction  of  the  por- 
tion of  said  road  surveyed  west  of  the  Town  of  Santa  Cruz, 
nor  has  any  work  whatever  been  expended  upon  such  portion 
of  the  road,  other  than  making  such  survey. 

10.  The  entire  length  of  said  road  as  completed,  from  the 
Town  of  Santa  Cruz  to  the  point  of  junction  with  the  Southern 
Pacific  Railroad,  is  21  362-1000  miles.  This  section  of  the 
road  was  made  three  fourths  (})  of  a mile  longer  by  the  change 
of  the  route  through  the  Town  of  Watsonville,  than  had  it 
been  completed  upon  the  route  as  originally  surveyed. 

11.  The  road  in  question,  between  the  points  when  the 
same  was  constructed,  would  have  been  fully  completed  and 
in  running  order  by  the  thirty-first  of  December,  1875,  but 
for  the  injunctions  restraining  the  delivery  of  the  bonds,  as 
heretofore  set  forth.  Said  road,  as  to  material,  construction, 
and  equipment,  was  in  all  respects  in  conformity  with  the 
terms  of  said  contract,  and  the  Board  of  Supervisors  has  at 
no  time  objected  to  the  same,  upon  any  of  the  grounds  last 
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suggested,  or  in  any  form  or  matter  protested  as  to  the  char- 
acter or  position  of  said  road,  or  the  material  employed  therein. 

12.  That  upon  the  twenty-third  day  of  February,  1874,  the 
first  section  of  said  road  was  fully  completed  and  in  working 
order,  to  wit,  five  miles  of  the  same  east  from  the  west  bank 
of  the  San  Lorenzo  River,  and  said  section  was  then,  by  said 
Board,  examined,  approved,  and  accepted,  and  the  bonds  of 
said  county  for  the  sum  of  thirty  thousand  dollars,  or  six 
thousand  dollars  per  mile,  for  said  section  were  then  delivered 
to  said  plaintiff. 

That  thereafter,  upon  the  first  day  of  March,  1876,  fourteen 
additional  miles  of  said  road  were  examined,  approved,  and 
accepted  by  said  Board,  and  bonds  for  the  same,  to  the  amount 
of  eighty-four  thousand  dollars,  or  six  thousand  dollars  per 
mile,  were  then  delivered  to  said  plaintiff,  making  in  all  one 
hundred  and  fourteen  thousand  dollars  in  bonds  so  delivered, 
and  nineteen  miles  of  road  so  accepted.  That  after  the  first  day 
of  March,  1876,  the  plaintiff  changed  the  line  of  its  road  to 
pass  through  the  Town  of  Watsonville,  the  plaintiff  completed 
said  road  to  its  junction  with  the  Southern  Pacific  Railroad, 
and  thereafter  served  due  notice  of  such  completion  upon  the 
Board  of  Supervisors,  and  demanded  that  they  issue  the  county 
bonds,  at  the  rate  of  six  thousand  dollars  per  mile,  for  such  road 
so  completed.  But  said  Board  then  did  and  ever  since  have 
failed  and  refused  to  issue  any  other  bonds  to  plaintiff,  than 
the  one  hundred  and  fourteen  thousand  dollars  heretofore  men- 
tioned. 

13.  That  the  whole  length  of  road  constructed  from  the 
Town  of  Santa  Cruz  to  the  Southern  Pacific  Railroad,  de- 
ducting therefrom  the  increased  length  caused  by  passing 
through  the  Town  of  Watsonville,  is  twenty  miles  and  three 
thousand  two  hundred  and  thirty-one  feet. 

14.  That  the  compensation  to  which  plaintiff  is  entitled 
from  the  County  of  Santa  Cruz,  under  the  several  Acts  of  the 
Legislature,  and  the  contracts  heretofore  referred  to,  for  the 
road  so  constructed,  is  to  bear  such  a proportion  to  the  entire 
aid  voted  ($240,000)  as  the  amount  of  road  constructed  (20 
miles,  3,231  feet)  bears  to  the  entire  length  of  the  road  (40 
miles,  3,231  feet).  The  Court  found  as  conclusion  of  law 
that  the  entire  amount  so  payable  is  one  hundred  and  twenty- 
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one  thousand  eight  hundred  and  sixty-two  dollars.  That  the 
entire  amount  paid  is  one  hundred  and  fourteen  thousand 
dollars.  That  the  plaintiff  is  entitled  to  receive  from  the  de- 
fendant bonds  in  accordance  with  said  contract,  to  the  amount 
of  seven  thousand  eight  hundred  and  sixty-two  dollars  ($7,- 
862)  ; and  ordered  that  a writ  of  mandate  issue  accordingly. 

J.  H.  Logan,  W.  D.  Storey,  and  3 . E.  Shirm,  for  Appellant. 

Charles  B.  Younger  and  Taylor  & Haight,  for  Respondent. 

The  Court: 

We  are  satisfied,  from  the  record,  that  the  conditions  pre- 
cedent upon  which  the  respondent  was  entitled  to  have  the 
bonds  issued  to  it,  had  all  been  performed  by  it,  before  the 
commencement  of  this  proceeding,  and  therefore  that  the 
judgment  appealed  from  should  be  affirmed.  ( Nevada  Bank 
v.  Steinmetz,  10  P.  C.  L.  J.  459.) 

Judgment  affirmed. 

MoKee,  Mybick,  and  Thornton,  JJ.,  dissented. 


INo.  6,974.— In  Bank.J 
November  28,  1882. 

E.  L TJPHAM  v.  WILLIAM  HOSKING. 

Title  to  Lands  cndu  Curative  Act  or  March  27,  1872. — Plaintiff  claims 
title  to  a portion  of  the  lands  sued  for  In  this  action  of  ejectment  under 
State  patent  issued  May  18,  1872.  The  premises  embraced  In  the  patent 
are  below  high-water  mark,  and  include  a wharf  which  extends  into  the 
water  to  such  depth  that  vessels  can  be  moored  at  It  for  receiving  and  dis- 
charging cargo. 

Held:  1.  8uch  tide  lands  were  not  subject  to  sale  under  the  Act  of  1868. 

2.  Bnt  the  curative  Act  of  March  27,  1872,  validated  sales  of  such  lands, 
and  the  title  of  the  8tate  vested  In  the  plaintiff  under  that  Act 
Presumption  as  to  the  Discharge  of  Official  Duty. — To  the  objection  that 
It  did  not  appear  that  plaintiff  had  a certttcate  of  purchase  when  the  Act 
of  1872  went  Into  operation  and  therefor*  was  not  entitled  to  the  benefit  of 
Ita  provisions. 

Held:  The  plaintiff  is  entitled  to  the  presumption  that  the  officer  Issuing 

the  patent,  regularly  performed  hi*  duty  in  Issuing  It  to  him,  and  that  he 
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would  not  have  Issued  It  had  not  the  plaintiff  brought  himself  within  the 

provisions  of  the  curative  Act. 

Tows. — The  evidence  shows  that  the  place  called  Collinsville  was  not  a town. 
Besbryation  in  Deed — House  No  Part  or  Wharf. — In  a deed  of  convey- 
ance from  one  B.  to  the  plaintiff  for  a part  of  the  premises  In  dispate,  there 
was  a reservation  of  “ the  wharf  and  wharf  franchises." 

Held:  A house,  a portion  of  which  was  on  the  premises  In  controversy,  and 

which  according  to  the  evidence  was  built  on  plies  adjoining  and  M butting 
up"  against  the  wharf,  was  no  part  of  the  wharf,  and  therefore  not  In- 
cluded In  the  reservation. 

Forfeiture  or  Franchise  Declared  by  Statute. — As  to  the  remaining  por- 
tion of  the  premises  there  had  not  been  a compliance  with  the  terms  of 
a grant  by  the  Legislature  to  one  C„  under  whom  the  defendant  claimed, 
and  all  rights  thereunder  had  been  forfeited  to  the  state  before  the  accrual 
of  the  title  claimed  by  the  plaintiff.  No  action  was  necessary  to  enforce 
or  to  Judicially  establish  the  forfeiture.  It  was  declared  by  statute,  and 
when  so  declared  the  title  to  the  thing  forfeited  Immediately  vested  In  the 
state  upon  the  happening  of  the  event  or  the  commission  of  the  offense  for 
which  the  forfeiture  waa  declared. 

Appeal  by  defendant  from  the  judgment  of  the  District 
Court  of  the  Seventh  Judicial  District  in  and  for  the  County 
of  Solano,  and  from  an  order  denying  a motion  for  a new  trial. 
Wallace,  J. 

Action  of  ejectment.  The  evidence  as  to  the  house  claimed 
to  have  been  reserved  in  the  deed,  and  from  one  Brown  to  the 
plaintiff,  was  as  follows: 

Testimony  of  C.  K.  Marshall : 

“ Question.  You  know  the  end  of  the  house  that  extends 
over  into  the  swamp  land  ? 

“ Answer.  Yes,  sir. 

“ Q.  Is  that  building  the  same  structure  as  the  wharf 
itself  — a body  of  piles  altogether  — a wharf  on  portion  and  a 
house  on  portion,  altogether  ? 

“ A.  It  is  built  on  piles. 

“ Q.  The  house  joins  the  wharf  itself  t 
“A.  Yes,  sir. 

“ Q.  The  house  and  wharf  are  all  together,  are  they  not? 

“ A.  They  are  both  on  piles  right  together. 

" Q.  Joined  right  together? 

“ A.  Yes,  sir;  butt  up  together. 

* Q.  It  does  not  extend  any  further  on  the  wharf  now  — or 
how  is  it  — than  then? 

“ A.  No,  air. 
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“ Q.  It  is  precisely  as  built  in  1861,  as  far  as  the  founda- 
tion is  concerned  I 

“ A.  Yes,  sir.” 

The  Court  below  found  that  the  land  included  in  the  plaint- 
iffs location  and  in  the  patent  to  him  is  not  and  never  has 
been  situated  within  two  miles  of  any  town  whatever.  This 
finding  was  attacked  by  the  defendant  on  the  ground  that  it 
was  within  two  miles  of  a place  called  and  known  as  Collins- 
ville, and  that  Collinsville  was  a town.  The  evidence  relied 
on  to  show  that  Collinsville  was  a town,  was  as  follows:  1.  An 
Act  of  the  Legislature  of  March  30,  1868,  entitled  “ an  Act 
to  authorize  the  establishment  of  a steam  ferry  between 
Collinsville  in  Solano  County  and  New  York  Landing  and 
Antioch  in  Contra  Costa  County.”  2.  In  the  patent  from  the 
State  to  the  plaintiff,  the  “bridge  leading  on  to  Collinsville 
wharf”  is  mentioned  as  one  of  the  calls  in  the  description  of 
the  land.  3.  In  the  deed  of  conveyance  from  Brown  to  the 
plaintiff,  he,  the  plaintiff,  is  described  as  “ of  Collinsville.” 
4.  One  of  the  witnesses  (Hooper)  testified  that  between  the 
years  1867  and  1876,  considerable  business  was  done  at 
and  over  the  wharf,  and  that  a portion  of  that  time  several 
steamers  occasionally  landed  there.  5.  Another  witness 
(Charles  J.  Collins)  testified  that  after  the  building  of  the 
wharf  in  1861,  “the  town  was  named  Collinsville  after  that; 
about  that  time  we  applied  for  a post-office  there,  and  they 
named  it  Collinsville.”  Q.  “ Was  there  a poet-office  there  at 
that  time  or  soon  after?”  A.  “Soon  after.”  6.  Another 
witness  (Turner)  testified  that  he  ran  a ferry  from  Antioch  to 
Collinsville.  7.  Another  witness  (Marshall)  testified  that  his 
home  since  1853  had  been  in  Collinsville,  but  at  the  time  of 
the  trial  he  was  County  Recorder  and  lived  in  Fairfield. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

B.  8.  Brooks  and  Wm.  Leviston,  for  Appellant. 

The  existence  ot  Collinsville  is  assumed  all  through  the 
case,  and  it  appears  to  be  a place  of  considerable  importance. 
It  has  existed  since  1861,  is  a post-town,  a place  where  all 
steamers  on  the  river  land,  and  where  a largo  business  is  done ; 
and  is  clearly  a town  or  village.  Plaintiff  names  it  in  his 
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deed  as  the  town  where  he  resides.  Respondent  does  not 

question  the  existence  of  Collinsville.  The  defense  was  ex- 

pressly alleged  in  the  answer  that  said  land  is  situated  within 
two  miles  of  the  Town  of  Collinsville,  Solano  County,  and 
was  at  time  of  survey. 

The  finding  is,  “ is  not  and  never  has  been  situated  within 
two  miles  of  any  town  whatever.”  This  does  not  meet  the 
issue.  If  it  means  that  the  land  is  not  wi'thin  two  miles  of 
Collinsville,  the  patent  confutes  the  finding,  for  one  of  the 
calls  of  the  patent  is  the  Collinsville  wharf.  It  certainly  is 
not  a finding  that  Collinsville  has  no  existence.  Nor  that  it 
is  not  a town  or  village.  The  confirmatory  Act  of  1872  does 
not  apply.  That  Act  was  only  intended  to  cure  defects  in  the 
proceedings  under  the  Acts  providing  for  the  sale  of  such  land 
as  had  been  authorized  by  the  State.  In  Yoakum  v.  Brower, 
52  Cal.  376,  cited* by  respondent,  it  was  said  that  the  “ purpose 
of  the  Act  was  to  afford  relief  to  those  who  had  become  pur- 
chasers of  State  lands,  but  who,  because  of  some  defect  in  the 
proceedings  or  default  on  their  part,  could  not,  under  the  laws 
then  in  force,  procure  title  by  means  of  the  proceedings  already 
instituted.”  In  Rowell  v.  Perkins,  56  Cal.  220,  there  were  a 
defective  application  and  a default  in  payment,  and  the  de- 
cision was  to  the  same  effect.  Anything  in  these  decisions  to 
the  effect  that  the  land  granted  was  any  land  that  might  have 
been  applied  for,  is  obiter  dictum.  No  such  matter  was  before 
the  Court. 

The  Act  of  1872  is  to  be  construed  in  connection  with  the 
acts  providing  for  the  sale  of  lands  of  the  State,  and  to  which 
it  evidently  refers.  To  hold  that  it  grants  the  land  in  contro- 
versy, is  directly  contrary  to  the  decision  in  Kimball  v.  Mac- 
Pherson,  46  Cal.  103,  which  says  that  the  Act  of  1868  (under 
which  plaintiff  claims)  although  it  mentions  “ tide  lands,”  does 
not  authorize  or  provide  for  the  sale  of  the  class  of  land  in 
controversy. 

J.  F.  Wendell,  for  Respondent 

The  testimony  shows,  without  contradiction,  and  the  Court 
finds,  that  although  eighteen  years  had  elapsed  since  the 
passage  of  the  Act  n0  ferry  was  ever  established,  and  the 
grantee  utterly  failed  to  comply  with  any  of  the  requirements 
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of  the  Act  save  the  building  of  a wharf  on  the  Solano  side. 
This  worked  a forfeiture.  No  judicial  proceedings  were  neces- 
sary on  the  part  of  the  State,  but  the  rights  conferred  at  once 
ceased  and  determined  upon  the  happening  of  the  event 
for  which  the  statute  denounced  the  forfeiture.  ( Oakland 
R.  R.  Co.  v.  O.  B.  <f-  F.  V.  R.  R.  Co.,  45  Cal.  365;  Borland  v. 
Lcuns,  43  Cal.  569;  Clarke  v.  Callouay,  1 Sneed  (Ky.),  46; 
reported  in  vol.  2 Am.  Dec.,  p.  706.) 

The  only  ground  of  attack  upon  the  patent  alleged  in  de- 
fendant’s answer  is  that  the  premises  granted  are  situated  within 
two  miles  of  the  town  of  Collinsville.  The  Act  of  March 
28,  1868,  providing  for  the  sale  of  State  lands  (Stat.  1867-8, 
p.  514),  Section  70  as  amended  April  4,  1870  (Stat.  1869-70, 
p.  877),  reserved  from  sale  “tide-lands  • * within  two 

miles  of  any  town  or  village.”  Upon  this  point  the  Court 
finds  that  the  land  is  not  situated  within  -two  miles  of  any 
town.  Webster  defines  a town  as  “any  collection  of  house* 
larger  than  a village  and  not  incorporated  as  a city.”  There 
was  no  evidence  of  any  town  incorporation  or  of  any  such 
collection  of  houses  as  would  constitute  a town  in  fact.  A 
town  on  paper  or  in  name  only  would  not  come  within  the 
exceptions.  All  post-offices  have  names.  The  inference  from 
the  entire  testimony  is  that  there  was  no  town  in  fact,  and  in 
the  absence  of  express  testimony  the  presumption  that  the 
patent  was  legally  issued  sufficiently  sustains  the  finding  of 
the  Court. 

Even  were  the  patent  objectionable  on  the  grounds  urged 
by  the  defendant,  the  defect  would  be  absolutely  cured  by 
the  curative  Act  of  March  27,  1872  (Stat.  1871-2,  p.  587), 
entitled  “ An  Act  for  the  relief  of  purchasers  of  State  lands ; ” 
Section  1 of  which  provides  that  “ when  application  has  been 
made  to  purchase  lands  from  the  State  and  payment  made  to 
the  Treasurer  of  the  proper  county  for  the  same  in  whole  or 
in  part,  and  a certificate  of  purchase  or  patent  issued  * * * 
the  title  of  the  State  is  hereby  vested  in  said  applicant,”  etc. 
The  record  shows  that  the  patent  in  question  was  issued  May 
18,  1872,  upon  a location  surveyed  in  April,  1870,  and  ap- 
proved August  6,  1870. 

The  record  does  not  show  the  date  of  the  payments  or  of 
the  certificate  of  purchase,  but  under  the  law  it  must  have 
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been  in  1870,  and  the  patent  itself  is  prima  facie  evidence, 
at  least,  that  the  law  was  complied  .vith.  Tho  burden  of  proof 
is  on  the  defendant  to  show  that  the  patent  was  not  authorized 
by  the  curative  Act  of  1872,  even  though  it  could  be  success- 
fully assailed  in  the  absence  of  that  Act.  “A  party  claiming 
land  under  a patent  has  the  benefit  of  the  presumption  that  the 
officers  rightfully  performed  all  their  duties  in  selling  the  land 
and  issuing  the  patent,  and  it  devolves  upon  the  party  assail- 
ing the  patent  to  show  that  it  was  issued  without  authority  of 
law.”  ( Collins  v.  Bartlett,  44  Cal.  383;  Hodapp  v.  Sharp,  40 
CaL  69;  Toland  v.  Mandell,  38  Cal.  30.)  “The  burden  of 
proof  is  cast  on  the  one  who  undertakes  to  impeach  the  patent 
to  establish  the  facts  necessary  for  its  overthrow.”  ( People 
v.  Stratton,  25  CaL  243 ; Summers  v.  Dickinson,  9 CaL  556 ; 
Durfee  v.  Plaisted,  38  CaL  83.) 

Thorton,  J. : 

Action  to  recover  possession  of  certain  lands  described  in 
the  complaint,  situate  in  the  County  of  Solano.  The  plaintiff 
had  judgment  Defendant  moved  for  a new  trial,  which  was 
denied,  and  he  prosecutes  this  appeal  from  the  judgment  and 
order  just  mentioned. 

As  to  a portion  of  the  land  sued  for  (part  of  Swamp  Land 
Survey  No.  17),  on  which  was  a portion  of  a building,  it  is 
admitted  that  the  title  was  in  one  Brown,  and  that  the  con- 
veyance from  him  to  plaintiff  passed  to  the  latter  Brown’s 
title  to  that  portion  of  the  lot  which  was  covered  by  the  build- 
ing, unless  excluded  from  the  operation  of  the  conveyance 
by  a reservation  contained  in  it  of  “ the  wharf  and  wharf 
franchises.”  On  the  premises  in  controversy  was  a wharf  and 
a part  of  the  building  above  mentioned. 

It  is  contended  here  that  this  building  constituted  a portion 
of  the  wharf,  and  was  embraced  in  the  reservation  aforesaid, 
and,  therefore,  did  not  pass  to  the  plaintiff  under  Brown’s 
conveyance. 

On  an  examination  of  the  evidence,  we  are  of  opinion  that 
this  contention  is  untenable,  that  the  building  did  not  consti- 
tute a part  of  the  wharf,  and  was  not,  therefore,  reserved  from 
the  operation  of  the  deed. 

As  to  the  remaining  portion  of  the  premises  su^d  for,  the 
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defendant  claimed  under  a grant  on  certain  conditions  made 
to.  one  Collins,  in  which  grant  it  was  provided  that  on  failure 
to  comply  with  the  conditions,  all  the  rights  granted  by  the 
Act  should  become  forfeited  to  the  State.  The  Court  below 
found  and  held  that  there  had  not  been  a compliance  with 
the  terms  of  the  grant,  and  that  all  rights  under  the  Act  had 
been  forfeited  to  the  State  before  the  accrual  of  the  title 
claimed  by  plaintiff.  This  matter  will  be  better  understood 
from  the  findings  of  the  Court  in  regard  thereto.  They  are 
as  follows:  \ 

“As  to  the  affirmative  matter  alleged  in  defendant’s  answer, 
the  Court  finds:  That  a private  statute  of  the  State  of  Cali- 
fornia was  enacted  by  the  Legislature  thereof  entitled  and 
approved  as  alleged  in  said  answer,  the  whole  of  which  statute 
is  contained  in  the  printed  statutes  of  California  for  the  year 
1861,  on  page  300  thereof.  That  by  the  terms  thereof  there 
was  granted  to  one  C.  J.  Collins,  his  associates  and  assigns, 
for  the  term  of  twenty  years  from  the  date  of  May  6,  1861, 
the  right  to  establish  a ferry  across  the  upper  end  of  Suisun 
Bay,  from  the  point  known  on  Ringold’s  map  of  Suisun  Bay 
as  ‘Point  Collberg’  in  Solano  County,  to  a place  known  as 
New  York  in  Contra  Costa  County,  and  said  parties  were  also 
authorised  to  construct  a wharf  at  each  of  the  landing  places 
of  said  ferry,  one  in  Solano  County  and  one  in  Contra  Costa 
County,  which  wharves  were  required  by  said  Act  to  be  sub- 
stantially built,  of  such  materials  and  of  such  dimensions  as 
to  make  said  wharves  sufficient  for  all  the  purposes  of  a steam 
ferry  as  well  as  for  the  local  business  of  the  two  points;  and 
from  time  to  time  said  wharves  were  required  to  be  enlarged 
as  the  commerce  of  the  places  might  require. 

“ That  by  the  terms  of  the  said  Act  there  was  granted  to 
the  said  C.  J.  Collins,  his  associates  and  assigns,  for  the  pur- 
poses of  the  ferry  and  wharves  aforesaid,  the  use  and  occupa- 
tion of  a strip  of  land  at  each  of  the  said  wharves,  commencing 
at  high  tide  six  hundred  (600)  feet  wide  along  the  water-lino 
in  Solano  County  and  three  hundred  (300)  feet  wide  along 
the  water-line  in  Contra  Costa  County,  and  commencing  at 
high-water  mark  and  running  into  the  bay  to  a point  where 
the  water  is  ten  feet  deep  at  low  tide. 

“ That  all  of  said  grants,  rights,  and  privileges,  however, 
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were  made  upon  the  terms  and  conditions  expressed  in  Sec- 
tion 4 of  said  Act,  which  is  as  follows: 

“ Section  4.  The  said  parties  herein  named  shall  within  six 
months  from  the  passage  of  this  Act  commence  the  building 
of  the  wharves  herein  provided  for,  and  within  nine  months 
shall  have  the  steam  ferry  in  operation,  with  a steam  ferry 
boat  running  between  said  wharves  of  sufficient  capacity  to 
accommodate  the  public  travel;  provided,  that  if  the  said 
parties  shall  fail  to  commence  and  complete  the  said  wharves 
and  establish  the  said  ferry  within  the  time  prescribed  in  this 
Act,  or  in  any  other  manner  violate  its  provisions,  then  all 
the  rights  granted  by  this  Act  shall  become  forfeited  to  the 
State. 

“ That  neither  the  said  C.  J.  Collins,  his  associates  or  assigns, 
being  the  parties  in  said  Act  named,  ever  complied  with  any 
of  the  requirements  of  said  Section  4 of  said  Act,  except  that 
the  wharf  described  in  plaintiffs  complaint  was  commenced  by 
said  Collins  within  six  months  from  the  passage  of  said  Act 
and  thereafter  completed  by  him. 

“ That  neither  said  Collins,  his  associates  or  assigns,  ever 
established  or  put  in  operation  any  ferry  of  any  kind  between 
the  points  named  in  said  Act,  or  between  either  of  said  points 
and  any  other  point,  and  never  commenced  building,  0"  com- 
pleted, or  owned  any  wharf  whatever  in  said  Contra  Costa 
County,  but  totally  failed  to  comply  with  each  and  every  re- 
quirement of  said  Act,  except  as  to  building  the  wharf  in  So- 
lano County,  as  aforesaid.  That  eighteen  years  have  elapsed 
since  the  passage  of  said  Act 

“ That  by  reason  of  such  non-compliance,  all  the  rights  and 
privileges  granted  by  said  Act  to  said  Collins,  his  associates 
and  assigns,  became  forfeited  to  the  State  of  California. 

“ That  said  land  at  all  the  times  mentioned  in  said  answer 
was  subject  to  sale,  and  had  never  been  at  any  time  reserved 
by  the  State  of  California  from  sale.” 

In  regard  to  this  last  proposition  the  Court  decided  correctly 
both  in  point  of  law  and  fact.  No  action  was  necessary  to 
enforce  the  forfeiture.  It  needed  not  to  be  established  judi- 
cially. The  forfeiture  was  declared  by  statute,  and  when  so 
declared,  the  title  to  the  thing  forfeited  immediately  vests  in 
Cal.  R«ts.  LXII — IT 
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the  State,  upon  the  happening  of  the  event  or  the  commission 
of  the  offense  for  which  the  forfeiture  is  declared.  This  is 
settled  law  in  this  State;  so  held  under  like  circumstances  in 
Borland  v.  Lewis,  43  Cal.  572,  and  0.  R.  R.  Co.  v.  0.  B.  & F. 
V.  R.  R.  Co.,  45  id.  377.  The  plaintiff  claims  title  to  the  said 
last  mentioned  portion  of  land  under  a patent  from  the  State 
of  California,  bearing  date  the  eighteenth  day  of  May,  1872. 
The  premises  embraced  in  the  patent  are  below  high-water 
mark  and  include  the  wharf,  which  extends  into  the  water  of 
such  depth  that  vessels  can  be  moored  at  it  for  receiving  and 
discharging  cargo. 

On  an  examination  of  the  cases  of  Taylor  v.  Underhill,  40 
Cal.  471;  Kimball  v.  MacPherson,  46  id.  103;  and  People  v. 
Cowell,  60  Cal.  400,  we  are  of  opinion  that  such  tide  lands 
were  not  subject  to  sale  under  the  Act  of  1868.  Such  we 
think  is  the  proper  interpretation  of  the  judgment  of  this 
Court  in  Kimball  v.  MacPherson,  which  case  arose  under 
the  Act  of  1868 — the  same  Act  under  which  the  plaintiff 
made  hie  application.  At  the  close  of  the  opinion  in  this  case 
the  Court  used  this  language:  “ Nothing  abort  of  a very  ex- 
plicit provision  to  that  effect  would  justify  us  in  holding  that 
the  Legislature  intended  to  permit  the  shore  of  the  ocean  be- 
tween high  and  low-water  mark  to  be  converted  to  private 
ownership.”  People  v.  Cowell  is  in  the  same  line  of  decision. 
(See  also  People  v.  Morrill,  26  Cal.  336.)  Tavlor  v.  Under- 
hill was  also  an  application  under  the  Act  of  1868,  and  although 
the  point  in  judgment  was  that  tide  land  belonging  to  tho 
State  by  virtue  of  its  sovereignty  could  not  be  purchased  under 
an  application  for  swamp  and  overflowed  land,  the  remarks 
of  the  Court  as  regards  the  Act  of  1868  accord  with  the  conclu- 
sions reached  in  Kimball  v.  MacPherson. 

Although  the  land  sought  to  be  purchased  was  on  the  shore 
of  the  ocean  still  the  same  reasoning  applies  to  the  land  be- 
tween high  and  low-water  mark  everywhere.  We  do  not 
think  that  the  Court  intended  to  hold  that  such  portions  of 
the  tide  lands  between  high  and  low-water  mark,  which  could 
be  used  for  commercial  purposes,  as  could  be  reclaimed  for 
agricultural  purposes,  were  subject  to  sale,  and  those  which 
could  not  be  reclaimed  were  not  subject  to  sale,  but  that  in 
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their  judgment  the  tide  lands  subject  to  sale  and  purchase 
were  those  described  in  People  v.  Morrill,  26  Cal.  355,  aB  the 
channels  of  greater  or  less  width  within  the  ebb  and  flow  of 
the  tide,  'threading  the  swamp  lands,  which  channels  are  of 
little  or  no  use  either  in  the  way  of  fishing  or  navigation. 
Note  the  observations  of  the  Court  on  this  point  in  26  Cal. 
356. 

But  it  is  said  that  this  defect  is  cured  by  the  fourth  section 
of  the  Act  of  twenty-seventh  of  March,  1872.  It  was  said  in 
Rowell  v.  Perkins,  56  Cal.  226,  of  this  Act:  “ The  Act  of 
March  27,  1872,  is  very  broad  and  comprehensive.  It  vali- 
dates every  application  to  purchase  land  from  the  State  when 
payment  has  been  made,  in  whole  or  in  part,  to  the  Treasurer 
of  the  proper  county.  When  the  Act  of  1872  wras  passed,  the 
State  owned  the  land,  and  by  that  Act  disposed  of  it  It  had 
received  a portion  of  its  value,  and  had  full  power  to  conform 
or  perfect,  conditionally  or  otherwise,  any  attempted  purchase, 
even  if  when  the  application  was  made  there  was  an  entire 
failure  on  the  part  of  the  applicant  to  comply  with  the  exist- 
ing laws,  or  if  the  State  did  not  then  own  the  land  or  had 
adopted  no  legislation  for  the  disposition  of  it.”  This  ruling 
was  approved  and  followed  in  MuUer  v.  Carey,  58  Cal.  538. 

That  the  State  is  the  owner  of  the  land  embraced  in  the 
patent  is  declared  by  Section  670  of  the  Civil  Code,  and  in  ac- 
cordance with  the  rule  laid  down  in  the  cases  just  cited,  we  hold 
that  the  title  of  the  State  vested  in  the  plaintiff  by  virtue  of 
the  Act  of  March  27,  1872. 

It  is  urged  that  the  Act  of  1872  is  retrospective  (it  was  so 
held  in  Johnson  v.  Squires,  55  Cal.  103),  and  that  inasmuch 
as  it  does  not  appear  that  the  plaintiff  had  a certificate  of 
purchase  when  the  Act  of  1872  went  into  operation,  he  is  not 
entitled  to  the  benefit  of  its  provisions.  But  we  think  that 
the  plaintiff  is  entitled  to  the  presumption  that  the  officer  is- 
suing the  patent  regularly  performed  his  duty  in  issuing  it 
to  him,  and  that  he  would  not  have  issued  it,  had  not  plaintiff 
brought  himself  within  the  provisions  of  the  curative  Act  of 
1872. 

An  objection  is  made  to  the  title  of  plaintiff  that  the  land 
patented  to  him  was  within  two  miles  of  the  Town  of  Collins- 
ville. But  the  Court  in  its  findings  negatived  this,  and  we 
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think  such  finding  is  sustained  by  the  evidence.  The  evi- 
dence shows  to  us  that  the  place  called  Collinsville  was  not  a 
town. 

Judgment  and  order  affirmed.  ' 

Mokkison,  0.  J.,  and  McKee  and  Shaepstein,  JJ.,  con- 
curred. 

McKinstby  and  Mybick,  JJ.,  concurred  in  the  judgment 


[No.  7,495. — Department  One.] 

December  2,  1882. 

JOSHUA  HENDY  t>.  C.  DESMOND  et  ai_ 


Notart’s  Certificate  of  Protest. — Action  on  promissory  note  against  the 
maker  and  ledorser.  The  Indorser  (Sweeney)  denied  that  the  note  was 
presented  to  the  maker  for  payment,  at  maturity,  and  also  that  notice 
was  given  to  him  (the  Indorser)  of  the  non-payment  by  the  maker.  On  the 
trial  of  the  case,  the  plaintiff  Introduced  In  evidence  the  protest  of  the 
notary,  which  recites : "I  do  hereby  certify  that  on  the  second  day  of 
November,  a.  d.  1875,  notice  In  writing  of  protest,  demand,  and  non-payment 
of  the  above-mentioned  note  was  served  upon  John  Sweeney,  the  Indorser 
of  said  note.  In  the  City  of  San  Francisco,  by  letter  addressed  to  him, 
and  personally  delivering  the  same  at  his  reputed  place  of  business.  No.  775 
Market  street.  In  this  city,  he  being  absent  from  his  place  of  business,  by 
direction  of  said  holders." 

Held:  The  facts  stated  In  the  protest  did  not  show  that  the  notice  of  dis- 
honor was  given  as  required  by  | 8,144  of  the  Civil  Code. 

Id. — Order  Granting  New  Trial  Reversed. — The  notary  was  twice  ex- 
amined as  a witness  on  the  trial,  and  testified  that  he  could  not  recollect 
anything  more  about  the  service  of  the  notice  than  was  stated  In  the  cer- 
tificate of  protest.  The  trial  Court  gave  Judgment  In  favor  of  Sweeney, 
the  Indorser ; plaintiff  moved  for  a new  trial,  basing  his  motion  on  an  affi- 
davit of  the  notary.  In  which  he  states  that  after  h!s  examination  as  a 
witness  In  the  case,  he  examined  the  city  directory,  thinking  that  if  be 
could  ascertain  the  business  of  Sweeney  he  might  be  able  to  recall  the 
manner  of  the  service  of  the  notice  of  protest ; that  in  the  directory  he 
found  Sweeney  described  as  keeping  certain  marble  works,  and  that  that 
fact  brought  the  manner  of  his  service  of  the  notice  of  protest  distinctly 
back  to  his  mind ; and  the  affiant  then  proceeds  to  detail  the  manner 
of  service  of  the  notice,  which  shows  a compliance  with  the  statutory 
requirements.  On  the  strength  of  this  affidavit  the  Court  below  granted 
a new  trial. 

Beld:  The  affidavit  discloses  a mere  want  of  recollection.  The  city  direc- 
tory was  open  to  the  witness  as  well  before  as  after  the  trial,  and  an  ex- 
amination of  It  before  the  trial  would  have  disclosed  the  business  of 
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8we*ney  as  well  as  an  examination  of  It  afterwards.  Due  attention.  In 
due  season,  would  have  afforded  the  witness  the  data  which  he  deposes 
refreshed  his  memory ; and  that  being  so,  its  subsequent  discovery  1*  not 
sufficient  ground  for  a new  trial.  And  the  order  granting  It  must  be 
reversed. 

Appeai.  by  defendant,  J.  Sweeney,  from  order  of  the  Su- 
perior Court  of  the  City  and  County  of  San  Francisco,  grant- 
ing a new  trial.  Wilson,  J. 

Action  on  promissory  note.  The  facts  are  stated  in  the 
opinion  of  the  Court  After  the  decision  in  department,  a 
petition  for  hearing  in  bank  was  denied. 

J.  R.  Brandon,  for  Appellant 

Arthur  Rogers  and  Wm.  H.  H.  Hart,  for  Respondent. 

Ross,  J. : 

We  must  reverse  the  order  of  the  Court  below  granting  a 
new  trial.  The  action  is  against  Desmond,  as  maker,  and 
Sweeney,  as  indorser,  of  a promissory  note  for  five  hundred 
and  sixty-five  dollars  and  interest  Desmond  suffered  default, 
but  Sweeney  answered  in  the  cause,  denying  that  the  note  was 
presented  to  the  maker  at  maturity  for  payment,  and  denying 
that  notice  was  given  to  him  (Sweeney)  of  the  nonpayment 
by  Desmond. 

On  the  trial  of  the  case,  the  plaintiff  introduced  in  evidence 
the  protest  of  the  notary,  which  recites:  “ I do  hereby  certify 

that  on  the  second  day  of  November,  a.  d.  1876,  notice  in 
writing  of  protest,  demand,  and  non-payment  of  the  above 
mentioned  note  was  served  upon  John  Sweeney,  the  indorser 
of  said  note,  in  the  City  of  San  Francisco,  by  letter  addressed 
to  him,  and  personally  delivering  the  same  at  his  reputed 
place  of  business,  No.  77 5 Market  street,  in  this  city,  he  being 
absent  from  his  place  of  business,  by  direction  of  said  holders.” 
The  notary  was  twice  examined  as  a witness  on  the  trial,  and 
testified  that  he  could  not  recollect  anything  more  about  the 
service  of  the  notice  than  was  stated  in  the  certificate  of  pro- 
test. By  Statute  — Political  Code,  Section  795  — the  protest 
of  a notary  is  made  prima  facie  evidence  of  the  facts  therein 
stated.  But  the  facts  stated  in  the  protest  in  this  case  did 
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not  show  that  the  notice  required  by  the  law  was  given. 
Section  3144  of  the  Civil  Code  provides  that  notice  of  dis- 
honor may  be  given: 

“ 1.  By  delivering  it  to  the  party  to  be  charged,  personally, 
at  any  place;  or, 

“ 2.  By  delivering  it  to  some  person  of  discretion  at  the 
place  of  residence  or  business  of  such  party,  apparently  acting 
for  him;  or, 

“ 8.  By  properly  folding  the  notice,  directing  it  to  the  party 
to  be  charged,  at  his  place  of  residence,  according  to  the  best 
information  that  the  person  giving  the  notice  can  obtain,  de- 
positing it  in  the  post-office  most  conveniently  accessible  from 
the  place  where  the  presentment  was  made,  and  paying  the 
postage  thereon.” 

As  the  notice  of  the  dishonor  of  the  note  required  by  the 
law  was  not  given  to  the  defendant  Sweeney,  the  trial  Court 
properly  gave  him  judgment.  But  after  this  the  plaintiff 
moved  for  a new  trial,  basing  his  motion  on  an  affidavit  of 
the  notary,  in  which  ho  3tates  that  after  his  examination  as  a 
witness  in  the  ease,  he  examined  the  city  directory,  thinking 
that  if  he  could  ascertain  the  business  of  Sweeney  he  might 
be  able  to  recall  the  manner  of  the  service  of  the  notice  of 
protest;  that  in  the  directory  he  found  Sweeney  described  as 
keeping  certain  marble  works,  and  that  that  fact  brought  the 
manner  of  his  service  of  the  notice  of  protest  distinctly  back 
to  his  mind;  and  the  affiant  then  proceeds  to  detail  the 
manner  of  service  of  the  notice,  which  shows  a compliance 
with  the  statutory  requirements.  On  the  strength  of  this 
nffidavit  the  Court  below  granted  a new  trial.  But  the  affi- 
davit discloses  a mere  want  of  recollection.  The  city  directory 
was  open  to  the  witness  as  well  before  as  after  the  trial, 
and  an  examination  of  it  before  the  trial  would  have  dis- 
closed the  business  of  Sweeney  as  well  as  an  examination  of 
it  afterwards.  Due  attention,  in  due  season,  would  have 
afforded  the  witness  the  data  which  he  deposes  refreshed  his 
memory ; and  that  being  so,  its  subsequent  discovery  is  not  suffi- 
cient ground  for  a new  trial. 

While  we  do  not,  of  course,  impute  to  the  witness  in  this 
Case  anything  of  the  sort,  it  is  manifest  that  the  sanction  of 
•such  a practice  would  open  the  door  to  the  unscrupulous  for 
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the  perpetration  of  perjury,  and  would  be  fraught  with  great 
danger.  (See  Arnold  v.  Skaggs,  35  Cal.  684 ; Graham  and 
Waterman  on  New  Trials,  vol.  1.  pp.  477—479;  id.,  vol.  2,  pp. 
1031,  1095-6 ; Bond  v.  Cuiler,  7 Mass.  205 ; Harbour  v.  Bay- 
bum,  7 Yerg.  432.) 

Order  reversed. 

McKinstet  and  McKee,  JJ.,  concurred. 


(No.  10,698.—  In  Bulk.] 

December  2,  1882. 

Ex  paste  R.  D.  JOHNSON. 

SrciciL  Bxamiwbm  — I.icsNsn  to  Pnacrtcn  Medicinh  — Constitutional 
Lav. — Section  8 of  the  Act  of  April  1,  1878,  making  It  a misdemeanor  to 
practice  medicine  without  having  first  procured  a certificate  at  required 
hr  that  Act.  la  not  unconstitutional. 

Application  for  discharge  on  writ  of  habeas  corpus. 

E.  N.  Deuprey,  for  Petitioner. 

The  Coubt  : 

Upon  the  authority  of  Ex  parte  Frazer,  54  CaL  94,  writ 
dismissed  and  petitioner  remanded. 


(No.  7,532. — Department  Two.] 

December  4,  1882. 

W.  W.  DODGE  ET  AL.  V.  W.  B.  RIDENOUR  et  al. 

Imivo  Asids  Jddousmt  on  Gbound  or  Snaraisa,  Inadvertence,  oa  Mis- 
take  Judgment — I’BACTicg  — Nnw  Trial  — Default. — In  this  cose, 

Held:  The  Court  below  should  have  granted  the  defendant’s  motion  to  set 
aside  the  judgment.  The  case  la  within  Section  473,  C.  C.  P. 

Afpeal  by  Samuel  Crozier,  one  of  the  defendants,  from  the 
judgments  of  the  Superior  Court  of  the  City  and  County  of 
San  Francisco,  the  one  rendered  May  27,  1880,  for  six  thou- 
sand five  hundred  and  fifty  dollars  and  seventy-five  cents,  and 
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the  other  May  29,  1880,  for  seven  thousand  one  hundred  and 
seventy-seven  dollars  and  seventy-five  cents,  and  from  the  order 
refusing  to  vacate  and  set  aside  said  judgments,  and  to  grant 
a new  trial.  Sullivan,  J. 

Action  on  contract  The  plaintiffs,  W.  W.  Dodge  & Co.,  on 
April  26,  1879,  commenced  the  action  in  the  12th  District 
Court  against  the  defendants,  W.  B.  Ridenour  and  Samuel 
Crozier,  as  copartners  under  the  firm  name  of  Ridenour  & 
Crozier,  to  recover  judgment  against  them ; 1.  On  a promissory 
note  executed  in  the  name  of  the  firm,  San  Francisco,  October 
28,  1878,  payable  on  demand  for  four  thousand  five  hundred 
dollars  and  interest  at  one  per  cent  per  month ; 2.  Upon  balance 
of  account  for  money  laid  out,  etc.,  amounting  to  nine  hundred 
and  seventy-three  dollars  and  forty-nine  cents;  and  3.  Upon  an 
indebtedness  of  six  hundred  and  eighty-five  dollars  for  money 
loaned,  etc.,  which  note  and  indebtedness  all  accrued  to  and  was 
assigned  to  plaintiffs  by  W.  W.  Dodge.  Both  defendants  separ- 
ately appeared  and  demurred  to  the  complaint  and  their  demur- 
rers were  overruled  July  11,  1879,  and  ten  days  given  each  to 
answer.  Ridenour  filed  no  answer.  Crozier,  July  21,  1879, 
filed  his  answer,  in  which  he  admitted  the  partnership  between 
himself  and  Ridenour,  but  alleged  that  it  was  confined  to 
merchandising  in  the  Territory  of  Arizona,  and  denied  the 
making  of  the  note,  and  all  indebtedness  to  the  plaintiffs  therein 
or  otherwise  from  hi  r~ self  or  the  firm  of  Ridenour  & Crozier. 
On  May  27,  1880,  Mr.  M.  M.  Estee  appearing  for  plaintiff, 
no  one  appearing  for  the  defendants,  the  case  was  tried  by  the 
Court  and  judgment  ordered  in  favor  of  plaintiffs  against  the 
defendants  for  six  thousand  five  hundred  and  fifty  dollars  and 
seventy-five  cents,  and  on  May  29,  1880,  an  order  reciting  a 
mistake  in  the  calculation  of  interest  as  made  on  the  twenty- 
seventh  of  May  was  made,  that  judgment  be  entered  for  plaint- 
iffs against  defendants  for  seven  thousand  one  hundred  and 
seventy-seven  dollars  and  seventy-five  cents  and  costs.  Judg- 
ment was  entered  in  accordance  therewith. 

The  defendant  Crozier  on  July  14,  1880,  gave  notice  of 
motion  as  follows:  1.  To  relieve  him,  the  said  Samuel  Crozier, 
from  the  judgment  rendered  in  the  above  entitled  action  on 
May  27,  1880,  for  six  thousand  five  hundred  and  fifty  dollars 
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and  seventy-five  cents.  2.  To  relieve  him,  the  said  Samuel 
Crozier,  from  the  judgment  rendered  in  the  above  entitled 
action  on  May  29,  1880,  for  seven  thousand  one  hundred  and 
■eventy-seven  dollars  and  seventy-five  cents.  3.  To  set  aside 
and  vacate  both  of  the  said  judgments,  as  to  the  said  Samuel 
Crozier,  and  award  him  a new  trial  of  the  said  action. 

The  said  motion  will  rest  upon  the  following  and  other 
grounds:  The  said  Crozier  was  prevented  from  having  a fair 
trial  by  reason  that  the  setting  of  the  said  clause  for  hearing 
on  May  27,  1880,  was  irregular,  because  that  day  was  within 
vacation,  and  there  was  no  written  consent  of  parties  that  the 
cause  might  be  tried  in  vacation  filed  in  the  above  mentioned 
department,  or  elsewhere,  as  was  required  by  a resolution  to 
that  effect,  adopted  and  promulgated  by  the  Judges  of  the  said 
Superior  Court  about  April  12,  1880.  There  was  mistake,  be- 
cause said  Crozier  knew  nothing  to  the  contrary,  and  the  con- 
viction of  his  counsel  was,  that  the  said  cause  would  not  be 
tried  until  after  July  6, 1880,  when  said  vacation  closed.  There 
was  inadvertence,  because  Crozier’ 8 counsel  inferred,  from  the 
conduct  of  plaintiffs’  counsel,  that  this  defendant  had  until  the 
end  of  vacation,  at  least,  within  which  to  take  Ridenour’s  de- 
position. There  was  surprise,  because  said  Crozier  knew  noth- 
ing to  the  contrary,  and  his  counsel  was  under  the  conviction 
that  the  cause  was  postponed  until  after  vacation,  and  that 
conviction  continued  until  said  counsel  was  informed  that  the 
first  mentioned  judgment  had  been  entered.  If  there  was 
neglect,  it  was  excusable,  because  it  was  not  to  be  presumed 
that  in  the  face  of  the  above  mentioned  resolution  of  the 
Judges,  the  cause  would  be  taken  up  in  vacation  without  the 
written  consent  of  the  parties  litigant  Because,  as  to  the 
judgment  of  May  29,  1880,  there  was  no  notice  whatever,  and 
the  Court  was  without  jurisdiction  to  render  the  3ame,  and  it 
is  excessive. 

Upon  the  hearing  of  the  said  motion,  there  will  be  used  the 
record,  pleadings,  papers,  minutes,  etc.,  of.  in,  and  pertaining 
to  the  above  entitled  action,  and  the  affidavits  and  papers  here- 
tofore served  and  filed  in  the  said  action  on  said  Crozier’s 
motion  of  June  18,  1880,  to  be  relieved  from  the  said  judgment 
of  May  27,  1880. 
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The  following  affidavits  were  used  upon  the  hearing: 

Samuel  Crozieb,  being  duly  sworn  according  to  law,  de- 
poses and  says:  That  he  is  one  of  the  defendants  in  an  action 
pending  in  the  Superior  Court,  in  and  for  the  City  and  County 
of  San  Francisco,  State  of  California,  wherein  W.  W.  Dodge 
et  al.  are  plaintiffs,  and  W.  B.  Ridenour  and  Samuel  Orozier 
are  defendants.  That  he  resides  in  the  County  of  Mohave, 
Territory  of  Arizona.  That  on  the  eleventh  day  of  April,  1880, 
he  received  a communication  from  D.  L.  Smoot,  Esq.,  of  said 
City  of  San  Francisco,  who  is  his  — affiant’s  — attorney  in 
said  action,  notifying  him  that  said  action  had  been  set  down 
for  trial  on  the  twenty-first  instant,  and  notifying  him  to  be 
present  at  Court  on  that  day  with  his  witnesses;  that  he  had 
not  received  any  notification  thereof  before  that  time;  that 
the  said  notification  is  so  brief,  that  it  is  impossible  for  affiant 
to  reach  the  said  City  of  San  Francisco  with  his  witnesses  in 
time  for  the  said  trial.  That  affiant  and  W.  B.  Ridenour,  de- 
fendants in  said  action,  are  both  witnesses  material  and  neces- 
sary for  affiant  in  his  defense  of  said  action;  that  both  said 
witnesses  reside  in  the  Territory  of  Arizona ; that  the  evidence 
of  each  of  said  witnesses  is  material  for  defendant’s  defense. 
That  he  will  prove  by  said  witnesses  that  W.  B.  Ridenour,  one 
of  the  defendants,  made  and  executed  the  promissory  note 
upon  which  the  said  action  is  brought  That  at  the  time  of 
said  Ridenour  making  and  delivering  said  notes,  affiant  and 
he  were  partners,  doing  business  as  merchants  only,  in  the 
County  of  Mohave,  Territory  of  Arizona.  That  said  note  was 
made  and  delivered  by  said  Ridenour  for  certain  mining  stock, 
purchased  by  him  at  that  time.  That  the  said  Ridenour  had 
no  authority,  either  by  the  terms  of  their  copartnership,  or  by 
the  usages  of  their  business,  or  by  any  other  authority,  direct  or 
implied,  to  give  the  said  promissory  note  in  the  firm  name  of 
Ridenour  & Crozier,  or  to  purchase  any  mining  stock  whatever 
for  or  on  account  of  the  said  partnership.  But,  on  the  contrary, 
it  had  before,  and  at  the  time  of  the  making  of  the  said  note, 
been  specifically  agreed  and  understood  by  and  between  affiant 
and  said  Ridenour,  that  said  partnership  should  not  purchase 
any  mining  stock  whatever,  or  deal  in  anything  outside  the 
proper  and  legitimate  business  of  merchandising.  That 
affiant  has  not,  in  any  way,  ever  ratified  or  acquiesced  in  the 
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making  of  said  note  or  purchase  of  said  stock  and  said  partner- 
ship ; nor  has  affiant  ever  accepted  or  received  said  stock,  or  any 
of  the  benefits  thereof  in  any  way.  That  said  facts  can  uot  be 
proven  by  any  other  witnesses. 

This  affidavit  is  not  made  for  delay  merely,  but  that  justice 
may  be  done  in  the  premises;  and  affiant  verily  believes  that 
if  this  cause  be  continued  for  this  term  of  this  Court,  he  will 
be  able  to  be  present  in  person  to  testify  in  said  action,  and 
will  be  able  to  have  the  deposition  of  the  said  W.  B.  Ridenour 
to  offer  in  evidence  at  that  time.  And  affiant  further  says, 
that  he  can  not  be  present  at  the  day  set  for  the  trial  of  this 
cause,  because  he  can  not  now  leave  his  family,  for  the  reason 
that  his  wife  has  but  recently  been  confined  and  is  now  in  a 
delicate  state  of  health,  requiring  the  personal  care  and  at- 
tention of  affiant.  And  further,  affiant  saith  not. 

D.  L.  Smoot,  having  been  duly  sworn,  April  27,  1880,  de- 
poses as  follows:  That  he  is  the  attorney  of  Samuel  Crozier,  one 
of  the  defendants  in  the  above  entitled  action.  That  from  the 
sworn  answer  of  said  Crozier,  the  oral  statements  of  said  Cro- 
zier and  Ridenour,  and  documents  shown  me  by  said  Ridenour, 
I am  convinced  that  the  said  Crozier  has  a good  and  substan- 
tial defense  on  the  merits  to  the  said  action.  That  said  Ride- 
nour informed  affiant  that  he  had  employed  Messrs.  Garber  & 
Thornton  to  defend  the  said  action  for  him ; and  said  Ridenour 
gave  affiant  to  understand  that  he  would  attend  the  trial  and 
testify,  and  that  his  testimony  would  exonerate  the  said  Cro- 
zier. That  the  said  Ridenour  and  Crozier  are  living  in  Ari- 
zona Territory.  That  when  the  trial  of  the  said  action  was 
fixed  for  April  21,  1880,  affiant  was  under  the  impression  that 
the  said  Ridenour  would  attend  promptly  on  notification. 
That  affiant  wrote  promptly  to  said  Crozier,  but  the  letter  did 
not  reach  him  until  a week  or  so  before  the  twenty-first;  and 
instead  of  the  said  Crozier  attending  Court  as  requested,  he 
is  prevented  by  sickness  in  his  family;  and  instead  of  the 
said  Ridenour  attending,  as  it  was  understood  he  would,  he 
now,  as  affiant  is  informed,  abandons  the  defense  of  the  said 
action,  and  refuses  to  come  forward  and  testify  in  behalf  of 
his  co-defendant,  Crozier.  That  the  evidence  of  said  Ride- 
nour is  material  and  indispensable  to  the  defense  of  said  Cro- 
zier; that  the  same  facts  can  not  be  proved  by  any  other  per- 
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son  who  is  not  a party  to  the  action;  that  the  trial,  so  far  as 
said  Crozier  is  concerned,  can  not  safely  proceed  without  the 
testimony  of  the  said  Ridenour;  and  that  since  hearing  of  said 
Ridonous’?  abandonment  of  the  said  defense  and  his  refusal 
to  appear  at  the  trial  and  testify,  neither  the  affiant  nor  the 
said  Crozier  has  had  time  to  prepare  for  and  have  the  deposi- 
tion of  the  said  Ridenour  taken  in  the  said  Territory  of  Ariz 
zona,  where  he  resides  and  now  is. 

D.  L.  Smoot,  having  been  duly  sworn,  June  9,  1889,  deposes 
and  says:  That  he  is  the  only  attorney  of  Samuel  Crozier,  one 
of  the  defendants  in  the  above  entitled  action.  That  from 
the  sworn  answer  of  said  Crozier  filed  in  said  action,  from 
the  oral  statements  of  said  Crozier  and  his  co-defendant, 
' W.  B.  Ridenour,  made  to  affiant,  and  from  documents  shown 
to  affiant  by  said  Ridenour,  and  in  the  possession  of  said 
Ridenour,  affiant  is  convinced  that  the  said  Crozier  has  a 
good  and  substantial  defense  on  the  merits  to  the  said  action. 
That  the  trial  of  the  said  action  was  fixpd  for  April  21,  1880. 
That  finding  that  the  said  Crozier,  because  of  sickness  in  his 
family,  at  his  home  in  Arizona  Territory,  could  not  attend  on 
April  21st,  and  that  said  Ridenour,  after  promising  to  attend 
as  a witness  on  behalf  of  said  Crozier.  refused  to  leave  his 
home  in  Arizona  Territory  and  keep  his  promise,  this  affiant 
was  prepared  with  affidavits  setting  forth  good  and  sufficient 
grounds  for  a postponement  of  the  trial  of  the  said  action,  for 
a length  of  time  sufficient  to  enable  him  to  sue  out  a com- 
mission and  take  the  other  necessary  steps  to  have  the  dep- 
osition of  the  said  Ridenour  taken  in  Arizona.  That  on 
April  21st,  when  the  said  action  was  called,  and  answered 
“ready”  on  behalf  of  the  plaintiffs,  this  affiant  stated  that  he 
was  not  ready  on  behalf  of  said  Crozier,  and  was  prepared, 
by  affidavits  and  otherwise,  to  move  for  a postponement,  and 
exhibit  grounds  sufficient  to  obtain  the  same.  That  because 
of  business  undisposed  of,  and  which  was  ahead  of  the  said 
action,  the  Court  directed  the  motion  for  a postponement  to 
abide  until  the  business  ahead  of  the  said  action  was  disposed 
of  and  the  action  reached.  That  day  after  day  affiant  watched 
the  business  of  the  Court,  prepared  to  make  the  said  motion. 
That  on  Thursday,  April  29,  1880,  while  affiant  was  engaged 
in  Department  One  of  the  Superior  Court,  in  the  trial  of  the 
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case  of  J.  N.  Wood  v.  The  Maryland  Consolidated  Gold  and 
Silver  Mining  Company,  he  was  notified  that  said  action  of 
Dodge  et  al.  v.  Ridenour  & Crozier  was  called  in  Department 
Two.  That  thereupon,  affiant,  with  the  permission  of  the  Judge 
of  Department  One,  went  into  Department  Two  and  stated  the 
ground  upon  which  he  moved  for  a postponement  of  the  case. 
The  affidavits  which  affiant  had  were  not  read  or  filed:  the 
motion  was  not  resisted,  and  the  hearing  of  the  case,  accord- 
ing to  the  understanding  of  affiant,  was  postponed  until  after 
vacation.  That  affiant  immediately  returned  to  Department 
One,  and  resumed  the  trial  of  the  case  of  Wood  v.  Maryland 
Consolidated  Gold  and  Silver  Mining  Company.  That  pend- 
ing the  application  for  postponement,  Mr.  Wilson,  one  of  the 
counsel  representing  Dodge  et  al.,  said  to  affiant,  substantially, 
that  if  the  postponement  was  granted,  the  counsel  for  Dodge 
et  al.  would  facilitate  the  taking  of  the  deposition,  by  waiv- 
ing notice  of  application  for  order  directing  commission  to 
issue,  etc.  That  on  May  20th,  or  21st,  affiant  prepared  an 
order  for  the  Judge  to  sign,  awarding  the  commission,  and 
attached  thereto,  for  plaintiffs’  counsel  to  sign,  a written 
waiver  of  notice.  That  on  the  last  named  day,  affiant  sent 
said  order  to  plaintiffs’  counsel  for  inspection,  with  the  request 
that  the  written  waiver  should  be  signed.  That  Mr.  Wilson 
declined  to  sign  the  waiver,  until  he  saw  the  inter- 
rogatories. That  upon  this  report  being  made  to  affiant,  he 
made  preparations  to  frame  and  write  out  the  interrogatories 
which  he  wished  propounded  to  said  Ridenoin.  That  on  May 
27,  1880,  upon  affiant’s  arrival  at  his  office,  at  half  past  ten 
o’clock  a.  m.,  he  was  informed  by  the  clerk  that  a judgment  by 
default  had  been  entered  that  morning  by  the  Court  against 
Ridenour  & Crozier,  upon  the  application  of  plaintiffs’  counsel. 
That  affiant  was  greatly  surprised,  and  immediately  went  to 
Department  Two  and  found  that  a recess  had  been  taken  until 
two  p.  m.  of  that  day;  and  he  also  found,  and  learned  for  the 
first  time,  that  a minute  was  on  the  clerk’s  book,  as  of  April 
29,  1880,  setting  the  cause  for  trial  on  May  27,  1880.  Of 
this  order,  neither  the  affiant  nor  his  client,  Crozier,  had  any 
knowledge  or  notice  whatever,  nor  did  the  plaintiffs’  counsel, 
at  the  time  he  demanded  to  have  the  interrogatories  be- 
fore signing  the  waiver,  or  at  any  other  time,  mention  any- 
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thing  about  the  said  cause  being  set  for  May  27th.  That  at 
two  p.  m.,  on  May  27th,  when  Department  Two  re-opened,  this 
affiant  called  the  attention  of  the  Court  to  the  facts  of  this 
matter,  and  asked  that  the  said  judgment  be  vacated  without 
delay,  and  be  made  to  stand  as  if  never  rendered.  But  the 
Court,  deeming  it  proper  that  the  plaintiffs  should  be  present, 
directed  that  notice  of  the  motion  be  given  in  the  usual  way 
and  a stay  of  proceedings  entered. 

And  this  affiant  further  deposes  and  says:  That  about 

April  12,  1880,  the  Judges  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco  resolved  upon  a vacation,  begin- 
ning April  30th  and  ending  July  5,  1880;  and  further  re- 
solved, that  no  causes  should  be  heard  in  either  of  the  first 
eight  departments  during  that  time,  except  by  written  con- 
sent filed  in  the  department.  That  this  determination  was 
published  in  “ The  Daily  Law  Journal  ” on  April  12,  1880,  and 
became  and  was  generally  known  to  others  as  well  as  affiant, 
long  prior  to  April  29th.  That  the  postponement  aforesaid 
was  granted  on  the  day  before  said  vacation  commenced,  and 
that  with  the  said  action  of  the  superior  Judges  in  mind,  this 
affiant  understood  and  believed,  and  never  thought  otherwise 
than  that  the  postponement  extended  to  July  5th.  That  no 
written  consent  was  given  and  filed  by  this  affiant,  or  any 
one  else,  that  the  said  cause  should  be  taken  up  on  May  27th, 
or  any  other  day  during  said  vacation ; nor  was  he  ever  asked 
by  plaintiffs’  counsel,  or  any  one  else,  to  enter  into  or  waive 
such  written  consent.  That  the  rendering  of  the  said  judg- 
ment, and  the  action  of  the  plaintiffs  herein,  is  a great  sur- 
prise to  affiant  and  his  client,  and  a great  injury  to  the  said 
Crozier. 

The  affidavits  alluded  to  are  hereto  attached  — they  are  the 
affidavit  of  Samuel  Crozier,  dated  April  12,  1880,  and  the 
affidavit  of  D.  L.  Smoot,  dated  April  27,  1880. 

Ramon  E.  Wit.son,  being  duly  sworn,  deposes  and  says: 
That  he  is  now,  and  for  more  than  five  years  last  past  has 
been,  a regularly  licensed  attorney  and  counselor  at  law. 
That  he  is  an  assistant  in  the  law  firm  of  Estee  & Boalt,  the 
attorneys  for  the  plaintiffs  in  the  above  entitled  action,  and 
was  such  at  all  the  times  hereinafter  mentioned.  That  he  has 
principally  had  the  charge  of  and  the  management  of  the 
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above  entitled  cause,  representing  the  said  law  firm  of  Estee 
4 Boalt.  That  thereafter,  to  wit,  on  or  abont  the  — day  of 
January,  1880,  said  cause  was  set  for  trial  on  Wednesday,  the 
thirty-first  day  of  March,  1880.  That  on  said  last  mentioned 
day,  plaintiffs,  with  their  counsel,  appeared  and  answered 
ready  upon  the  calling  of  the  case.  That  the  defendant  Cro- 
rier  was  not  ready,  and  asked  for  a continuance.  That  there- 
upon, and  against  the  objections  of  plaintiffs,  the  Court  ordered 
a continuance,  and  set  the  cause  specially  for  trial  on  the 
twenty-first  day  of  April,  1880  — and,  as  affiant  then  under- 
stood, peremptorily.  That  the  defendant  then  and  there 
waived  a jury  trial.  That  on  the  twenty-first  day  of  April, 
1880,  the  plaintiffs  and  their  counsel  again  appeared  in  Court, 
and  upon  the  calling  of  the  case  answered  ready.  That  when 
the  same  was  reached  on  the  day-calendar,  neither  defendant 
nor  his  counsel  were  present ; and  thereupon,  at  the  suggestion 
of  affiant,  the  Court  directed  the  Sheriff  to  call  Mr.  Smoot,  de- 
fendant’s counsel.  After  some  delay,  Mr.  Smoot  appeared, 
and  stated  that  the  defendant  was  not  ready  to  proceed  with 
the  trial,  for  the  reason  that  his  client’s  family  was  sick  and 
that  he  had  not  been  able  to  secure  the  attendance  of  the  co- 
defendant, Ridenour.  That  thereupon,  and  against  the  objec- 
tions of  the  plaintiffs,  the  Court  ordered  another  continuance, 
and  set  said  cause  for  trial  on  the  twenty-seventh  day  of  May, 
1880,  at  the  suggestion  and  consent  of  the  defendant  Crozier, 
made  in  open  Court,  through  his  counsel,  D.  L.  Smoot.  Esq. ; 
but  said  order  was  made  upon  the  express  agreement  of  both 
parties  — made  in  open  Court  and  entered  in  the  minutes  — 
that  said  cause  was  peremptorily  set  for  said  last  mentioned 
day,  and  to  be  tried  on  said  day.  That  to  that  end,  counsel 
for  defendant  asked  plaintiffs,  through  affiant,  to  waive  the 
statutory  notice,  so  that  he  might  get  a commission  to  take 
the  testimony  of  the  defendant.  Ridenour  without  delay;  that 
plaintiffs  then  and  there,  in  open  Court,  waived  said  notice. 
That  at  that  time  the  question  was  discussed,  between  Court 
and  counsel,  as  to  whether  defendant  would  have  time  be- 
tween the  said  day  and  the  twenty-seventh  day  of  May,  1880, 
to  secure  said  deposition,  and  the  Court  said  that  plaintiffs 
having  waived  the  notice,  defendant  would  have  ample  time. 
At  the  same  time  the  question  of  the  summer  vacation  was 
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discussed,  and  the  Court  remarked  that  it  would  set  no  cases 
in  June,  as  it  desired  a vacation.  Counsel  for  defendant  fur- 
ther said  that  he  would  immediately  prepare  interrogatories 
and  submit  them  to  affiant.  That  neither  affiant  nor  said 
firm  of  Estee  & Boalt  heard  from  Mr.  Smoot,  defendant’s  coun- 
sel, relative  to  said  case,  until  the  twenty-first  day  of  May, 
1880,  when  the  office-boy  of  said  Mr.  Smoot,  or  some  one  rep- 
resenting him,  called  at  the  office  of  affiant,  and  said  that  Col. 
Smoot  bad  sent  him  to  affiant  with  a stipulation  that  a com- 
mission might  issue  in  the  case  of  Dodge  v.  Ridenour  (mean- 
ing the  above  entitled  cause),  to  take  a deposition.  Affiant 
replied  that  such  stipulation  had  already  been  made  in  open 
Court,  and  to  tell  the  colonel  (Mr.  Smoot  meaning)  to  prepare 
his  interrogatories,  and  that  affiant  would  sign  it  when  the 
interrogatories  were  settled.  That  said  Mr.  Smoot  has  never 
submitted  any  interrogatories  in  said  cause  to  affiant,  or  to 
said  Estee  & Boalt  That  affiant  and  said  Estee  & Boalt  were 
at  all  times  ready  and  willing  to  facilitate  the  taking  of  said 
deposition.  That  on  said  twenty-seventh  day  of  May,  1880, 
plaintiffs  and  their  counsel  appeared  in  Court,. and  upon  the 
calling  of  the  calendar  answered  ready  to  said  cause  — and 
when  the  same  was  regularly  reached  on  the  calendar,  was 
tried.  Affiant  denies  that  the  said  Mr.  Smoot  did  not  know 
of  the  order  of  the  Court  setting  said  cause  for  trial  on  the 
twenty-seventh  day  of  May,  1880,  for  the  reason  that  he  was 
present  in  Court  at  the  time  the  same  was  made  and  con- 
sented to  it 

Affiant  denies  that  plaintiffs  did  not  contest  defendant’s 
motion  for  a continuance  on  said  twenty-ninth  day  of  April, 
1880;  but,  on  the  contrary,  affiant  says  that  plaintiffs  were 
at  all  times  ready  to  proceed  with  the  trial,  and  objected  to 
every  motion  for  continuance  made  by  the  defendant. 

Walteb  Dickins,  being  duly  sworn,  deposes  and  says:  That 
he  is  now,  and  at  all  the  times  hereinafter  mentioned  was, 
a bookkeeper  of  the  plaintiffs.  That  he  has  always  been 
present  in  Court  when  the  above  entitled  cause  has  been  called 
for  trial,  representing  the  plaintiffs.  That  plaintiffs  have  at 
all  times  been  ready  for  trial,  and  have  always  objected  to 
any  and  every  continuance.  That  he  was  present  in  the 
court-room  on  the  twenty-ninth  day  of  April,  1880,  when 
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said  cause  was  reached  and  called  for  trial  That  Mr.  R.  E. 
Wilson  was  present  as  counsel,  representing  the  plaintiffs,  and 
D.  L.  Smoot,  Esq.,  was  present,  representing  the  defend- 
ant Crozier.  That  Mr.  Smoot  moved  for  a continuance, 
which  motion  Mr.  Wilson  opposed.  That  thereupon  the  Court 
ordered  a continuance,  and  by  consent  of  both  parties  said 
cause  was  specially  and  peremptorily  set  for  the  twenty-seventh 
day  of  May,  1880.  That  the  Court  then  and  there  remarked 
that  the  case  must  be  tried  on  that  day,  and  that  Mr.  Smooi 
must  secure  his  testimony  by  that  time.  Mr.  Smoot  was 
present  when  said  cause  was  set  for  the  twenty-seventh  day 
of  May,  1880,  and  in  open  Court  consented  to  the  same. 

W.  B.  Smith,  being  duly  sworn,  deposes  and  says : That  he 
is  now,  and  at  all  the  times  hereinafter  mentioned  was,  the 
Court-room  Clerk  of  Department  Two  of  the  Superior  Court, 
to  which  Court  the  above  entitled  cause  was  assigned. 
That  the  above  entitled  cause  was  specially  set  in  said  Court 
for  the  thirty-first  day  of  March,  1880.  That  on  said  day, 
on  motion  of  defendant’s  counsel,  said  cause  was  continued, 
and  again  specially  set  for  the  twenty-first  day  of  April,  1880. 
That  on  said  last  mentioned  day,  said  cause  was  answered 
ready  by  the  plaintiffs.  That  subsequently,  on  the  twenty- 
ninth  day  of  April,  1880,  when  said  cause  was  regularly 
reached  on  the  day-calendar,  the  defendant  announced  that 
he  was  not  ready,  for  the  reason  that  he  had  *not  been  able  to 
secure  the  attendance  of  the  defendant,  W.  B.  Ridenour,  and 
on  account  of  sickness  in  the  family  of  defendant  Crozier. 
That  thereupon  the  Court  ordered  a continuance,  and  set  said 
cause  peremptorily  for  the  twenty-seventh  day  of  May,  1880, 
with  the  understanding  that  defendant’s  counsel  should  secure 
the  deposition  of  his  absent  witnesses ; and  to  that  end,  plaint- 
iffs’ counsel  waived,  in  open  Court,  the  statutory  notice,  and 
consented  that  a commission  might  issue.  That  Mr.  R.  E. 
Wilson  represented  the  plaintiffs,  and  Mr.  D.  L.  Smoot  repre- 
sented the  defendant;  that  Mr.  Smoot  was  present  when  said 
cause  was  so  peremptorily  set.  That  affiant  entered  said  order 
in  his  minutes. 

M.  J.  O’Neill,  being  duly  sworn,  deposes  and  sajs:  That 
he  is  now,  and  at  all  the  times  hereinafter  mentioned  was, 

Cal.  Bara.  LXH  — 18 
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a Deputy  Sheriff  in  the  city  and  county  of  San  Francisco,  and 
the  bailiff  of  the  Superior  Court  No.  2.  That  he  was 
present  in  the  court-room  on  the  twenty-ninth  day  of  April, 
1880,  when  the  above  entitled  cause  was  called  for  trial.  That 
D.  L.  Smoot,  Esq.,  moved  for  a continuance  of  the  case,  and 
thereupon  the  Court  continued  the  case,  and  set  the  same 
peremptorily  for  the  twenty-seventh  day  of  May,  1880.  That 
he  remembers  distinctly  that  the  Court  ordered  the  case  to 
be  set  peremptorily,  and  that  the  Court  said  the  case  must 
be  tried  on  that  day.  That  Mr.  Smoot  was  present  when  said 
order  was  made. 

Charles  Creighton,  having  been  duly  sworn,  deposes  and 
says:  That  he  is  a clerk  in  the  office  of  D.  L.  Smoot,  attorney 
for  the  defendant  Crozier  in  the  above  entitled  action.  That 
on  or  about  the  twenty-first  day  of  May,  1880,  there  was 
placed  in  affiant’s  hands  a writing  in  the  following  words  and 
figures,  viz.: 

“ Upon  the  application  of  Samuel  Crozier,  one  of  the  de- 
fendants in  the  above  entitled  action,  made  by  D.  L.  Smoot, 
his  attorney,  it  is  hereby  ordered  that  a commission,  to  take 
the  deposition  of  W.  B.  Ridenour,  a witness  on  behalf  of  said 
Crozier,  residing  in  the  Territory  of  Arizonia,  be  issued  accord- 
ing to  law  — notice  of  this  application  having  been  waived 
by  counsel  for  plaintiffs.  Dated  May  , a.  d.  1880.  Notice 
of  above  application  waived.  Dated  May  , a.  d.  1880.  , 

Attorney  for  Plaintiffs.” 

That  affiant’s  principal  directed  him  to  take  the  aforesaid 
writing  to  plaintiffs’  counsel  and  get  them  to  sign  the  under- 
written waiver  of  notice.  That  affiant  went  to  office  of  plaint- 
iffs’ counsel  and  saw  Mr.  R.  E.  Wilson  and  Mr.  Estee.  That 
Mr.  Wilson  refused  to  sign  the  said  waiver  of  notice,  and 
told  affiant  to  tell  Col.  Smoot  that  “ I (meaning  Mr.  Wil- 
son) will  not  sign  the  waiver  until  I have  seen  the  interrog- 
atories.” That  he  never  told  affiant  that  he  (Mr.  Wilson),  or 
any  one  else,  had  waived  the  said  notice.  That  neither  Mr. 
Wilson,  nor  any  one  else,  told  affiant  that  the  said  cause 
had  been  set  for  trial  on  May  27,  a.  d.  1880,  or  any  other 
date. 

D.  L.  Smoot,  having  been  duly  sworn,  deposes  and  says: 
That  no  judgment  was  entered  against  said  Ridenour  on  July 
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22,  1879,  as  is  stated  in  the  affidavit  of  R.  E.  Wilson,  Esq., 
and  that,  according  to  affiant’s  information,  no  judgment  was 
rendered  or  entered  against  6aid  Ridenour  until  the  judgment 
of  May  27,  a.  d.  1880,  was  rendered  against  said  Ridenour 
and  Crozier.  That  when,  in  January,  1880,  the  said  case 
was  called  and  set  for  March  31st,  Crozier  was  not  present 
in  person  or  by  counsel.  A jury  trial  had  not  been  waived, 
and  such  setting  was  not  consented  to  by  Crozier  or  his  repre- 
sentatives, nor  did  either  become  aware  of  it  until  on  or  about 
March  31,  1880.  That  on  March  31,  1880,  the  case  was  set 
for  April  21st,  to  give  affiant  an  opportunity  to  get  Crozier 
and  Crozier’s  only  witness  from  Arizona.  And  the  plaintiffs 
made  no  objection  to  the  postponement  when  affiant  agreed 
to  waive  a jury  trial,  and  thereby  advance  the  trial  of  the  suit, 
which,  because  of  the  unsettled  condition  of  the  jury  system, 
could  not  have  been  reached  for  a long  time,  as  this  Court 
was  not  then  trying  or  preparing  to  try  jury  cases.  While 
not  assuming  to  question  the  accuracy  of  the  recollections  of 
Messrs.  Wilson,  Dickins,  Smith,  and  O’Neill,  as  to  what  oc- 
curred on  April  29,  1880,  in  this  department,  and  while  not 
pretending  to  be  able  to  explain,  and  while  not  attempting  to 
excuse  the  obliteration  of  those  things  from  affiant’s  memory, 
yet  it  is  true  now,  as  it  was  at  the  making  of  affiant’s  former 
affidavits,  that  he  had  and  still  has  no  recollection  different 
from  what  is  stated  in  said  last  mentioned  affidavits,  and  that 
by  inadvertence  he  got  under  the  impression  that  the  case 
would  not  come  up  until  after  the  close  of  the  vacation. 
That  no  minute  was  made  of  the  waiver  by  plaintiffs  of  the 
notice  of  application  for  an  order  authorizing  a commission  to 
take  Ridenour’s  deposition.  That  Samuel  Crozier  returned 
to  his  home  in  Arizona  Territory  a few  days  after  the  sum- 
mons in  this  case  was  served  upon  him.  That  he  has  re- 
mained from  here  ever  since,  and  that  for  this  reason  affiant 
has  been  compelled  to  make  the  affidavits  required  by  the 
practice  in  this  case.  That  in  this  suit,  affiant  has  sought 
only  to  secure  his  client  a fair  trial  by  taking  the  steps  neces- 
sary to  get  the  deposition  of  Ridenour,  after  learning  that 
Ridenour  refused  to  appear  and  testify,  as  he  had  promised 
to  do.  And  that  this  affiant  wishes  and  intends  his  affidavits 
to  be  read  and  received  as  simply  his  best  recollections  at  the 
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time  of  making  them,  touching  the  matters  therein  men- 
tioned. 

The  Court  below  denied  the  motion. 

D.  L.  Smoot,  for  Appellant 

As  to  Crozier,  the  record  shows  a judgment  obtained  through 
accident,  mistake,  inadvertence,  surprise,  and  excusable  neglect. 
Section  473  declares  that  “ The  Court  may,  in  furtherance  of 
justice  * * * relieve  a party  or  his  legal  representative 

from  a judgment,  order,  or  other  proceeding  taken  against  him 
through  his  mistake,  inadvertence,  surprise,  or  excusable  neg- 
lect.” Dr.  Worcester  defines  “ inadvertence  ” to  be,  among 
other  things,  an  “ oversight,”  an  “ involuntary  accident,”  “ the 
effect  of  inattention.”  He  defines  mistake  to  be,  among  other 
things,  a “ slip,”  a “ blunder.” 

An  examination  of  the  facts  in  the  light  of  the  statute  and 
these  definitions  will  show  a case  within  both  the  letter  and 
spirit  of  the  remedy.  On  April  29th,  Crozier’s  counsel,  whilst 
engaged  in  the  trial  of  another  cause  before  another  Judge, 
was  required  to  appear  and  make  response  as  to  this.  Being 
physically  unable  to  try  two  cases  at  the  same  time,  and  ab- 
solutely unable  to  establish  the  defense  without  Ridenour’s 
deposition,  a postponement  was  asked.  The  case  was  set 
down  for  May  27,  1880.  Ridenour’s  counsel  returned  to  the 
department  from  which  he  had  been  hurried  and  resumed  the 
trial  therein  depending.  Vacation  set  in  the  day  following, 
viz.,  April  30th.  The  order  of  the  court  fixing  the  trial  for 
May  27th  passed  entirely  from  the  memory  of  Crozier’s  coun- 
sel; and  with  the  resolution  of  the  Judges  a3  to  vacation  trials 
in  mind,  he  got  under  the  impression  that  this  case  would  not 
come  up  until  the  close  of  vacation  in  July.  While  under 
this  impression,  viz.,  on  May  21st,  six  days  before  the  time  of 
trial,  he  sent  to  the  plaintiffs’  counsel  for  a waiver  of  notice, 
the  order  to  take  Ridenour’s  deposition.  The  plaintiffs’  coun- 
sel acted  as  if  the  trial  was  not  imminent;  as  if  there  was 
ample  time  to  take  the  deposition,  and  as  if  the  case  would 
not  be  reached  before  the  close  of  vacation,  when  they  ex- 
pressed themselves  as  willing  to  sign  the  waiver  upon  the 
presentation  of  the  interrogatories : Had  there  been  a 
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doubt  in  the  mind  of  Crozier’s  counsel  as  to  the  case  going 
over  until  after  vacation,  this  conduct  of  the  plaintiffs’  counsel 
would  have  removed  it.  The  lapse  of  memory  as  to  the  day 
set  for  trial  was  an  accident  — an  event  “ without  design  ” and 
against  the  interests  of  the  defendant. 

Concluding  from  the  answer  of  the  plaintiffs’  counsel,  and 
the  resolution  of  the  Judges,  that  the  case  would  not  be  tried 
until  after  vacation  was  a mistake  — a-  “ slip,”  a “ blunder.” 
Falling  into  the  conviction  that  Crozier  had  until  July  6th 
within  which  to  procure  Ridenour’s  deposition  was  an  inad- 
vertence — an  “ oversight,”  an  “ involuntary  accident,”  an 
“ effect  of  inattention.” 

The  taking  of  the  judgment  on  May  27th,  after  the  plaint- 
iffs’ counsel  had  indicated  by  their  answer  on  May  21st,  that 
an  effort  to  get  Ridenour’s  deposition  would  not  be  in  vain, 
was  a surprise;  because  the  conduct  of  the  plaintiffs’  counsel  im- 
plied that  no  trial  would  take  place  within  the  time  necessary 
to  procure  the  deposition  from  Arizona.  Relying  upon  the 
implication  involved  in  the  answer  of  plaintiffs’  counsel  was, 
under  the  circumstances,  excusable  neglect. 

In  the  case  of  Mosby  v.  Haskins  et  al.,  4 Hen.  & Munf. 
427,  relief  was  granted  where  the  party  had  made  the  mis- 
take of  supposing  that  the  summons  served  upon  him  was 
process  in  a pending  chancery  suit,  instead  of  primal  process 
in  an  action  at  law.  In  the  case  of  Howe  v.  Independence 
Co.,  29  Cal.  72,  V.  E.  Howard,  the  attorney  of  the  moving 
party,  like  Crozier’s  counsel,  was  District  Attorney,  and  much 
pressed  by  his  civil  and  public  business.  Through  inadver- 
tence he  got  under  the  impression  that  an  answer  had  been 
filed.  Judgment  by  default  was  taken,  but  subsequently  set 
aside  upon  an  exhibition  of  merits  and  the  foregoing  facts. 
The  order  was  affirmed  on  appeal.  In  Francis  v.  Cox,  33  Cal. 
323,  counsel  for  the  defense  knew  that  the  summons  was 
served  on  the  eleventh,  but  in  the  midst  of  his  professional  cares 
fell  into  the  conviction  that  the  time  to  answer  did  not  expire 
until  the  twenty-third.  Upon  a showing  of  theso  facts  and 
merits  an  order  vacating  the  default  was  made  in  the  Court  be- 
low and  affirmed  on  appeal.  At  page  325  the  Court  says : “The 
judgment  was  opened  on  affidavits  showing,  substantially, 
that  the  failure  to  answer  was  by  mistake.”  This  mistake 
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and  the  one  at  bar  are  strikingly  alike  — both  being  errors  aris- 
ing from  lapse  of  memory. 

In  the  case  of  McKinley  v.  Tuitle,  34  CaL  235,  relief  was 
granted  by  Judge  S.  B.  McKee,  and  sustained  by  the  Supreme 
Court,  where  the  moving  defendants  got  under  the  impression 
that  W.  H.  L.  Barnes  had  been  retained  to  defend  them.  The 
order  of  Judge  McKee  speaks  of  it  as  “ a mutual  and  honest 
mistake  on  the  part  ef  both  of  them  (counsel  and  clients)  as 
to  the  retainer  of  the  said  Barnes  as  attorney  for  them  in  the 
action.”  The  plaintiffs  had  nothing  to  do  with  this  mistake, 
and  it  rises  no  higher  than  the  plane  of  inadvertence.  The 
case  at  bar  is  a stronger  one  than  this,  as  will  appear  upon  com- 
parison. 

In  li  aison  v.  S.  F.  & H.  B.  R.  R.  Co.,  41  CaL  17,  the  Court, 
at  page  20,  says : “ Applications  of  this  character  are  addressed 
to  the  discretion  — the  legal  discretion  — of  the  Court  in  which 
the  default  has  occurred,  and  should  be  disposed  of  by  it  as 
substantial  justice  may  seem  to  require.  Each  case  must  be 
determined  upon  its  own  peculiar  facts,  for  perhaps  no  two 
cases  will  be  found  to  present  the  same  circumstances  for  con- 
sideration. As  a general  rule,  however,  in  cases  where,  as 
here,  the  application  is  made  so  immediately  after  default  en- 
tered as  that  no  considerable  delay  to  the  plaintiff  is  to  be  oc- 
casioned by  permitting  a defense  on  the  merits,  the  Court 
ought  to  incline  to  relieve.  The  exercise  of  the  mere  discre- 
tion of  the  Court  ought  to  tend  in  a reasonable  degree,  at  least, 
to  bring  about  a judgment  on  the  very  merits  of  the  case,  and 
where  the  circumstances  are  such  as  to  lead  the  Court  to  hesi- 
tate upon  the  motion  to  open  the  default,  it  is  better  as  a general 
rule  that  the  doubt  should  be  resolved  in  favor  of  the  applica- 
tion.” Watson  v.  S.  F.  & H.  B.  R.  R.  Co.  shows  that  the  appli- 
cation was  made  on  the  day  the  default  was  entered,  and  that  the 
only  ground  of  the  motion  was  that  the  defendant’s  secretary 
had  been  misled  by  a “ printed  sheet  ” as  to  the  time  when  the 
suit  was  commenced.  The  motion  to  set  aside  was  granted  and 
upon  appeal  affirmed. 

Now  the  summons  was  served  upon  the  Secretary,  and  no- 
body better  than  he  knew  when  it  was  served,  and  with  the 
summons  in  his  hand  he  needed  no  other  and  could  have  got- 
ten no  better  information  as  to  when  the  defense  should  be 
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made.  The  information  from  the  “ printed  sheet  ” as  to  when 
the  suit  was  commenced  furnished  no  light  whatever  as  to 
when  default  would  be  taken,  and  yet  the  Court  above  set  the 
judgment  aside  and  the  Court  above  declared  that  it  was  right 
so  to  do.  In  the  case  on  hand,  an  oral  motion  was  made  to 
set  aside  the  judgment  on  the  very  day  it  was  rendered,  and 
the  grounds  upon  which  this  written  motion  rests  are  far 
stronger  than  those  in  the  last  case  cited. 

In  Santa  Barbara  Live  Stock  and  Fanning  Co.  v.  Thomp- 
son & Hall,  46  Cal.  63,  the  default  was  set  aside,  and  the  ruling 
was  sustained  as  to  Hall  upon  the  sole  ground  that  he  relied 
upon  Thompson’s  promises  to  see  him  harmless  in  the  litiga- 
tion. In  Ryan  v.  Mooney  et  al.,  49  id.  33,  the  judgment  was 
set  aside  upon  the  sole  ground  that  the  ease  was  placed  on 
the  calendar  after  defendant’s  attorney  had  examined  the 
calendar  and  left  the  court-room.  In  the  case  of  Reidy  v. 
Scott,  53  id.  69,  the  sheriff  returned  that  the  summons  was 
served  as  to  Scott  on  April  25th.  Scott  told  his  attorney  that 
the  service  was  on  April  26th.  Answer  not  having  been  filed 
within  ten  days  after  April  25th,  judgment  by  default  was 
entered.  A motion  to  set  aside  was  made  and  supported  by 
the  affidavits  of  Scott  and  his  counsel.  Scott  in  his  affidavit 
stated  that  he  was  under  the  belief  that  he  had  been  sum- 
moned on  the  twenty-sixth.  The  Court  below  refused  to  set 
aside  the  judgment,  but  the  Court  above  reversed  the  ruling  and 
remanded  the  cause,  saying : “ We  are  satisfied  that,  under  the 
views  expressed  in  Watson  v.  S.  F.  & H.  B.  R.  R.  Co.,  41  Cal. 
17,  the  Court  should  have  granted  the  motion  to  open  tne 
default”  It  is  for  such  relief  in  the  case  at  bar  that  we  hope- 
fully petition.  In  the  case  of  Walsh  v.  Hutchings  et  al.,  6 P. 
C.  L.  J.  592,  an  order  setting  aside  a default  where  the  de- 
fendant had  neglected  to  file  an  answer  in  time  was  sustained, 
though  a doubt  existed  as  to  the  neglect  being  excusable. 
The  Court  was  materially  influenced  by  the  merits  of  the 
defense  and  the  views  expressed  in  Watson  v.  S.  F.  & H.  B. 
R.  R.  Co. 

The  plaintiffs’  counsel  cite  in  their  brief  the  case  of  Coleman 
v.  Rankin,  37  CaL  248,  and  make  it  the  occasion  of  an  un- 
generous assault  upon  a brother  lawyer’s  chances  of  profes- 
sional success.  In  the  case  at  bar  there  was  an  obliteration 
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of  memory  — a misfortune  that  may  overtake  even  the  plaint- 
iff’s counsel.  It  was  not  a negligence,  a carelessness,  or  a 
lack  of  diligence.  It  was  a misfortune,  in  itself  burdensome 
enough  without  being  stigmatized  as  “ negligence,  careless- 
ness, and  lack  of  diligence.”  Against  the  faults  of  memory 
no  man  is  perfectly  secure.  The  black  screen  of  oblivion 
stands  ready  at  the  subtle  touch  of  countless  forces  to  obscure 
that  mirror  of  the  mind  called  memory,  at  any  time.  In 
Coleman  v.  Rankin  there  was  not  a lapse  of  memory,  but  a 
pure  and  simple  neglect  to  employ  counsel  and  make  defense 
within  ten  days.  And  that  distinguishes  the  case  of  Coleman 
v.  Rankin  from  the  case  at  bar,  and  the  cases  supra  of  Howe 
v.  Independence  Co.;  Francis  v.  Cox;  McKinley  v.  Tuttle; 
Watson  v.  S.  F.  & H.  B.  R.  R.  Co.,  and  Reidy  v.  Scott. 

View  the  case  at  bar  as  we  may,  the  fact  stands  prominently 
forth  that  there  was  a lapse  of  memory,  and  that  the  plaint- 
iffs’ counsel  had  it  in  their  power  to  correct  it,  but  they  did 
it  not  — preferring,  it  would  seem,  a judgment  by  default, 
with  all  its  infirmities,  to  a risk  of  a trial  upon  the  merits. 
The  moral  needs  no  finger-board.  And  now  looking  back  to 
the  remarks  of  the  Court  in  Watson  v.  S.  F.  & H.  B.  R.  R.  Co., 
it  is  respectfully  and  earnestly  urged  that  this  is  one  of  those 
cases  in  which  the  doubt,  if  any,  should  be  resolved  in  favor 
of  giving  Samuel  Crozier  a fair  chance  to  show  that  he  is  in 
no  wise  liable  for  the  debts  set  up  in  the  complaint,  and  that 
his  name  and  credit  have  been  used  without  his  authority, 
express  or  implied;  and  that  he  has  derived  no  benefit  what- 
ever, proximate  or  remote,  from  the  unauthorized  transac- 
tions. 

Estee  & Boalt,  for  Respondents. 

We  waited  nearly  a whole  year  for  the  trial  of  this  cause; 
three  times  we  submitted  to  a continuance  of  it,  on  defend- 
ant’s application;  finally,  when  it  did  come  to  trial,  counsel 
was  not  presents — it  was  tried  in  his  absence;  and  now  he  asks 
for  a new  trial,  on  the  sole  ground  that  he  forgot  the  case  was 
set  for  trial  on  the  day  it  was  tried,  when,  by  his  own  show- 
ing, had  he  been  present  he  was  not  ready  for  trial,  had  not 
taken  any  testimony,  and  could  not  have  shown  good  ground 
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for  a continuance.  In  a word,  counsel  asks  this  appellate 
Court  to  do  for  him  what  a Court  of  original  jurisdiction,  in 
the  exercise  of  a wise  discretion  and  knowing  all  the  facts, 
refused  to  do.  In  addition  to  the  cases  cited  in  the  brief  on 
file,  we  beg  to  call  the  attention  of  the  Court  to  the  follow- 
ing: 

In  the  case  of  Davison  v.  Eeffron,  81  Vt.  689,  counsel  for- 
got the  time  of  trial  and  neglected  to  attend.  Upon  motion 
to  set  aside  the  judgment  the  Court  said,  “ It  is  not  the  busi- 
ness of  the  Courts  to  open  anew  a scene  of  litigation  to  re- 
lieve a party  of  his  own  gross  carelessness.  To  hold  that  mere 
forgetfulness  of  the  day  of  the  Court  was  a good  ground  to 
set  aside  a judgment  would  be  fraught  with  evil  conse- 
quences, and  we  think  does  not  come  within  the  spirit  of  the 
law.” 

In  the  case  of  Babcock  v.  Brown,  25  Vt.  552,  counsel  for- 
got the  day  of  the  Court,  and  Bennet,  J.,  delive,ring  the  opin- 
ion of  the  Court,  held  that  the  forgetfulness  of  the  attorney 
was  negligence,  and  his  negligence  must  be  regarded  as  the 
negligence  of  the  party,  and  refused  to  set  aside  the  judg- 
ment. In  Jones  v.  Leech,  46  Iowa,  186,  defendant  sought  to 
have  a judgment  vacated  on  the  ground,  among  others,  that 
the  attorney  he  had  employed  had  failed  to  appear  and  attend 
at  the  trial.  The  Court  held,  “ The  law  regards  the  neglect 
of  an  attorney  as  the  client's  own  neglect,  and  will  give  no 
relief  from  the  consequences  thereof.”  (See  cases  cited.)  In 
State  of  Iowa  v.  Elgin,  11  id.  218,  the  Court  held  that  for- 
getfulness of  counsel  was  no  excuse. 

In  Field  v.  Maison,  8 Mo.  686,  it  was  held  that  a judgment 
by  default  will  not  be  set  aside  on  account  of  the  mistake  or 
negligence  of  the  defendant’s  attorney.  No  distinction  is 
made  between  the  negligence  of  the  party  and  the  negligence 
of  his  attorney.  In  this  Court  in  the  case  of  Bailey  v.  Taaffe, 
29  Cal.  423,  the  following  principle  was  laid  down : “ Orders 
like  the  present  (setting  aside  judgment)  in  legal  parlance 
rest  very  much  in  the  discretion  of  the  Court  below,  and 
will  not  be  disturbed  by  this  Court  unless  we  are  satisfied 
that  the  order  is  so  plainly  erroneous  as  to  amount  to . an 
abuse  of  discretion.”  This  same  principle  was  laid  down  in 
the  following  casee : Roland  v.  Kreyenhagen,  18  Cal.  445 ; 
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Haight  v.  Green,  19  id.  118;  Mulholland  v.  Heyneman,  id. 
605;  Barrett  v.  Graham,  id.  632;  Woodward  v.  Backus,  20 
id.  137;  People  v.  O'Connell,  23  id.  281;  Howe  v.  Inde- 
pendent Con.  G.  & S.  Mining  Co.,  29  id.  72;  Coleman  v. 
Rankin,  37  id.  249.  None  of  these  cases  have  ever  been  re- 
versed. The  case  of  Watson  v.  S.  F.  & H.  B.  R.  R.  Co.,  41 
Cal.  17,  cited  by  respondent  and  quoted  from  at  some  length 
by  appellant,  in  no  wise  modifies  the  principle  above  sug- 
gested. Very  properly  the  court  says:  “Each  case  must  be 
determined  upon  its  own  peculiar  facts,  for  perhaps  no  two 
cases  will  be  found  to  present  the  same  circumstances  for 
consideration.”  In  the  Watson  case  the  parties  were  misled 
by  an  incorrect  publication  of  the  time  of  the  commencement 
of  the  suit  appearing  in  a printed  sheet  regularly  issued  and 
containing  information  of  Court  proceedings  relied  upon  by 
the  business  community. 

In  the  case  at  bar  the  defendant  had  three  opportunities  of 
trying  his  case,  but  at  neither  time  from  his  own  showing 
was  he  prepared  to  go  to  trial.  It  seems  to  us  as  though  this 
case  is  materially  different  from  the  one  where  a default  had 
been  entered,  for  the  reason  that  more  than  a year  had 
elapsed  between  the  time  issue  was  joined  and  the  trial, 
during  which  time  the  defendant  could  have  been  prepared 
for  trial,  but  that  during  all  of  that  time  no  effort  in  that  di- 
rection was  made.  A very  strong  case  in  point  is  Ekel  v. 
Swift,  47  CaL  620. 

The  Court: 

We  think  the  Court  below  should  have  granted  the  motion 
to  set  aside  the  judgment.  The  case  is  within  Section  473, 
C.  C.  P.  The  judgment  and  order  are  reversed,  and  the  cause 
is  remanded  for  further  proceedings  with  instructions,  that  a 
new  trial  be  granted. 


Digitized  by  Google 


Dec.  1882.] 


PlEBCE  V.  ScHADEN. 


283 


INo.  8,432. — Department  Tea] 

December  5,  1882. 

EVERETT  PIERCE  t>.  A.  SCHADEN  et  al. 

Vritnic-r  as  io  Matters  hot  is  Isstm  — Sukpi,usao»  — Monos  sob  Jodo- 
uixt  is  Amount  Exceeding  Vbbdict. — Action  against  Indorser*  to  re- 
cover tonr  hundred  and  slxty-slx  dollars  and  thirty-seven  cents,  and  In- 
terest dne  on  a promissory  note,  the  execution  of  which  was  admitted, 
tinder  the  pleadings  the  only  Issues  for  the  Jury  were  as  to  presentation, 
demand,  refusal  to  pay,  and  notice.  The  jury  returned  a verdict  In  the 
following  form : “ We,  the  Jury  In  the  above  entitled  cause,  find  for  the 
plaintiff,  and  assess  his  damages  at  the  sum  of  two  hundred  and  ninety- 
four  dollars  and  fifty  cents."  The  plaintiff  moved  for  Judgment  for  the 
amount  of  the  note  and  Interest,  which  motion  was  denied,  and  Judg- 
ment was  entered  for  the  amount  named  In  the  verdict. 

Belt:  The  plaintiff  was  entitled  to  his  motion.  The  Jury  had  nothing  to 
do  with  matters  not  In  Issue,  and  a verdict  referring  to  such  matters  Is, 
so  far,  surplusage.  So  far  as  the  verdict  related  to  matters  In  Issue,  It 
was  In  favor  of  plaintiff.  The  Court  should  have  computed  the  amount 
due  on  the  note  for  principal  and  Interest,  and  rendered  Judgment  ac- 
cordingly. 


Appeal  by  plaintiff  from  the  judgment  of  the  Superior 
Court  of  the  County  of  Sacramento.  Denson,  J. 

Action  on  promissory  note.  The  note  was  given  for  the 
ram  of  five  hundred  dollars,  with  interest  at  one  and  one 
fourth  per  cent,  per  month,  from  February  24,  1876,  until 
paid.  The  complaint  admitted  the  payment  of  the  interest  to 
May  24,  1876,  and  also  a payment  of  two  hundred  and  five 
dollars  and  fifty  cents,  on  September  10,  1878.  The  prayer 
of  the  complaint  was  for  judgment  for  the  sum  of  four  hun- 
dred and  sixty-six  dollars  and  thirty-seven  cents,  and  interest 
thereon,  from  September  10,  1878,  according  to  the  terms  of 
the  note,  and  for  costs.  The  amount  claimed  at  the  time  to 
be  due  and  for  which  the  plaintiff  moved  the  Court  to  give 
judgment  was  the  sum  of  seven  hundred  and  ten  dollars. 
After  the  denial  of  his  motion  plaintiff  filed  a bill  of  excep- 
tions and  took  this  appeal.  The  other  facts  are  stated  in  the 
opinion  of  the  Court 

L.  8.  Taylor,  for  Appellant 

The  verdict  of  the  jury  on  matters  not  in  issue  is  mere 
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surplusage,  and  should  be  disregarded.  ( O’Brien  v.  Palmer, 
49  111.  74 ; Austin  v.  Jones,  Giim.  (Va.)  358-7 ; Vin.  Abr.  736 ; 
Tevis  v.  Hicks,  41  Cal.  127 ; Fitzpatrick  v.  Himmelmami,  48 
id.  588;  Benedict  v.  Bray,  2 id.  254;  4 B.  Monroe  (Ky.),  6; 
Proffatt  on  Jury  Trial,  § 445;  C.  C.  P.,  § 656;  Watson  v. 
Damon,  54  CaL  278;  McLaughlin  v.  Kelly,  22  Cab  220.) 

Freeman  & Bates,  for  Respondent  Schaden. 

The  only  point  made  by  the  plaintiff  is  that  the  verdict 
was  upon  a matter  not  in  issue,  and  should  be  disregarded. 
But  there  were  three  questions  in  issue,  viz.:  whether  the 
note  was  presented  and  payment  of  the  whole  or  any  part 
demanded;  whether  payment  of  the  whole  or  any  part  was 
ever  refused  by  Gardener,  and  whether  defendant  had  notice 
of  any  presentment,  demand,  or  refusal.  Under  these  issues 
it  might  have  appeared,  either  from  plaintiff’s  or  defendants’ 
evidence,  that  payment  of  a part  only  of  the  note  had  been 
demanded,  or  that  plaintiff’s  notice  of  dishonor  to  defendants 
had  stated  that  only  a part  of  the  note  remained  unpaid,  or 
that  plaintiff  had  notified  defendants  that  he  should  look  to 
them  for  the  payment  of  some  sum  less  than  two  hundred 
and  ninety-four  dollars  and  fifty  cents.  In  either  of  these 
cases  judgment  could  have  gone  for  plaintiff  only  for  the 
amount  for  which  he  demanded  payment,  or  for  the  amount 
which  he  notified  defendants  remained  impaid.  Or  it  may 
be  that,  at  the  trial,  plaintiff  consented  to  have  payments 
allowed  which  were  made  pendente  lite  or  otherwise,  notwith- 
standing they  were  not  pleaded.  If  such  evidence  had  been 
offered  or  such  consent  given,  it  would  not  appear  in  the 
judgment  roll.  The  verdict  of  the  jury  ought  to  be  presumed 
to  be  right,  as  long  as  the  plaintiff  does  not  choose  to  attack 
it  by  any  statement  of  the  evidence  or  proceedings.  It  may 
be  urged  that  because  the  jury  found  for  the  plaintiff  as  to 
part,  it  ought  to  be  deemed  to  have  found  for  him  as  to  the 
whole.  With  like  force  it  may  be  said  that  the  jury  found 
for  defendants  as  to  part  of  the  claim,  and  therefore  it  must 
be  that  they  found  there  was  no  demand,  notice,  etc.,  for 
otherwise  their  finding  should  have  been  for  the  whole.  The 
defendanta  might  as  well  move  for  a judgment  wholly  exon- 
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crating  them,  as  for  the  plaintiff  to  move  for  a judgment  for 
the  whole  sum  claimed  by  him. 

The  amount  of  recovery  must  always  be  found  by  the  jury, 
and  there  is  no  authority  for  judgment  for  any  other  amount. 
(C.  C.  P.,  § 626;  Watson  v.  Damon,  54  CaL  278.) 

It  is  evident  that  the  jury  did  not  intend  to  find  a verdict 
for  seven  hundred  and  ten  dollars,  and  it  is  probable  that  rather 
than  do  so  they  would  have  found  for  the  defendant  Neither 
party  has  considered  it  safe  to  attack  the  finding,  nor  to  move 
for  a new  trial.  This  Court  ought  not  to  assume  the  province 
of  the  jury  and  direct  judgment  for  seven  hundred  and  ten 
dollars.  Neither  ought  this  Court  to  direct  a new  trial,  for  that 
has  not  been  sought  by  either  party. 

The  Court: 

This  was  an  action  against  indorsers  to  recover  the  amount 
due  for  the  principal  and  interest  of  a promissory  note.  The 
answer  denied  the  presentation  of  the  note  to  the  maker,  tho 
demand  of  payment,  the  refusal  to  pay,  and  notice  of  pre- 
sentation, demand,  and  refusal.  There  was  no  denial  of  the 
execution  or  indorsement  of  the  note,  and  no  plea  of  pay- 
ment There  was,  therefore,  no  issue  to  go  to  the  jury  ex- 
cept as  to  presentation,  demand,  refusal  to  pay,  and  notice*. 
The  jury  returned  a verdict  in  the  following  form:  “We,  the 
jury  in  the  above  entitled  cause,  find  for  the  plaintiff,  and  as- 
sess ms  damages  at  the  sum  of  two  hundred  and  ninety-four 
dollars  and  fifty  cents.”  The  plaintiff  moved  for  judgment 
for  the  amount  of  the  note  and  interest,  which  motion  was 
denied,  and  judgment  was  entered  for  the  amount  named  in 
the  verdict  The  plaintiff  was  entitled  to  his  motion.  The 
jury  had  nothing  to  do  with  matters  not  in  issue,  and  a ver- 
dict referring  to  such  matters  is,  so  far,  surplusage.  So  far 
as  the  verdict  related  to  matters  in  issue,  it  was  in  favor  of 
plaintiff.  The  Court  should  have  computed  the  amount  due 
on  the  note  for  principal  and  interest,  and  rendered  judgment 
accordingly. 

Judgment  vacated  and  cause  remanded,  with  instructions  to 
make  computation  and  render  judgment  in  accordance  with  this 
opinion. 
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[No.  7,384. — Department  Two.] 

December  5,  1882. 

R.  TIERNAN  HIS  CREDITORS. 

Betimate  of  Value  in  Declaration  of  Homestead. — Appeal  by  creditor 
from  an  order  In  Insolvent  proceedings  setting  apart  a homestead  to  the 
Insolvent.  In  the  declaration  of  homestead,  the  value  of  the  premise* 
was  stated  to  be  eight  thousand  dollars. 

Held:  On  the  authority  of  1 lam  v.  Santa  Rosa  Bank,  10  P.  C.  L.  J.  411, 
the  objection  to  the  order  on  this  ground  can  not  be  maintained. 

Double- Tenement  House  as  a Homestead. — The  premises  consisted  of  a 
lot  of  land  in  San  Francisco,  thirty-five  feet  In  width  and  one  hundred 
and  twenty-two  and  one  half  feet  in  depth,  which  with  the  Improvements 
were  of  the  value  of  eight  thousand  dollars.  Upon  the  land  was  a double 
house  intended  for  two  families.  The  Insolvent  never  occupied  more 
than  the  southerly  half  of  the  same  — the  other  half  has  always  been  and 
Is  occupied  by  his  tenants.  The  double  house  has  two  distinct  entrance*, 
and  there  Is  no  connection  between  the  two  tenements  by  which  a person 
can  go,  within,  from  one  bouse  to  the  other. 

Held:  The  Court  erred  In  setting  apart  as  a homestead  that  portion  of  the 
premises  not  occupied  by  the  insolvent 

Objection  to  be  Made  in  Coubt  Below. — Objection  by  the  Insolvent  to  the 
right  of  creditors  to  contest  the  setting  apart  of  a homestead  to  him  on 
the  ground  that  they  had  not  proved  their  claims,  must  be  made  In  the 
Court  below ; If  not.  It  la  too  late  to  raise  the  objection  In  the  Supreme 
Court 

Mortgage  on  Homestead  of  Insolvent. — At  the  time  the  homestead  wa* 
set  apart  by  the  Court  below  to  the  Insolvent  the  property  wbb  Incum- 
bered by  a mortgage  to  the  German  Savings  and  Loan  Society  of  San 
Francisco,  upon  which  there  was  due  the  sum  of  three  thousand  dollars. 
The  Court  in  the  order  setting  apart  the  homestead  found  Its  value  to  b* 
not  more  than  five  thousand  dollars  exclusive  of  Incumbrances  thereon ; 

Held:  The  existence  of  a mortgage  on  the  premises  In  this  case  Is  no  element 
In  the  ascertainment  of  the  property  to  be  set  apart  as  a homestead  or  of 
its  value. 


Appeal  by  contestants  from  an  order  of  the  Superior  Court, 
of  the  City  and  County  of  San  Francisco,  setting  apart  a home- 
stead to  the  insolvent  debtor.  Halsey,  J. 

I 

Proceeding  in  insolvency.  On  the  twenty-seventh  day  of 
April,  1880,  Richard  Tieman  filed  in  the  Superior  Court  of 
the  City  and  County  of  San  Francisco,  his  petition  in  insol- 
vency, under  the  provisions  of  “ An  act  for  the  relief  of  in- 
solvent debtors  and  protection  of  creditors,  approved  May  4, 
1852,”  and  the  Acts  amendatory  thereof  and  supplemental 
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thereto.  On  the  eighth  day  of  July,  1880,  the  said  Richard 
Tiernan  applied  to  the  Court  to  exempt  and  set  apart  for  the 
use  and  benefit  of  himself,  the  real  property  described  in  the 
declaration  of  homestead;  which  was  made  and  filed  by  him 
for  record  March  1,  1880.  Davis  & Cowell,  the  appellants, 
who  were  creditors  of  said  insolvent,  filed  their  opposition  to 
said  petition  upon  the  grounds  that  the  premises  asked  to  be 
set  apart  were  of  greater  value  than  five  thousand  dollars ; that 
the  house  upon  the  land  claimed  was  a double  tenement,  one 
half  only  of  which  was  occupied  by  Tiernan,  and  the  other 
half  was  by  him  rented  and  occupied  by  his  tenant  when  he 
filed  his  declaration  and  ever  since,  and  there  was  a separate 
entrance  to  each  tenement,  and  no  means  of  communication 
between  them ; that  the  alleged  declaration  of  homestead  which 
Tiernan  claimed  to  have  filed  on  March  1,  1880,  did  not  com- 
ply with  the  laws  of  the  State  providing  for  the  making  and 
recording  of  a homestead  declaration.  The  matter  was  heard 
and  tried  upon  affidavits,  which  were  submitted  without  ob- 
jection, and  the  homestead  declaration  of  Tiernan.  This  dec- 
laration recites  the  cash  value  of  the  premises  claimed,  to  be 
eight  thousand  dollars.  An  exception  to  the  introduction  of 
this  declaration  in  evidence  was  reserved  by  the  opposing 
creditors.  The  only  evidence  as  to  the  character  of  the  house 
upon  the  premises  claimed  as  a homestead  was  the  affidavit  of 
Isaac  E.  Davis,  which  stated  that  it  was  a double  house,  in- 
tended fo»  two  families;  that  Tiernan  never  occupied  but  one 
half  of  it,  and  the  other  half  had  always  been  and  then  was 
occupied  by  a tenant  of  Tiernan;  that  the  building  had  sep- 
arate entrances,  and  there  were  no  means  of  communication 
between  the  tenements  inside. 

In  the  petition  of  the  insolvent  for  the  order  it  was  shown 
that  the  property  was  incumbered  by  a mortgage  to  the  Ger- 
man Savings  and  Loan  Society  of  the  City  and  County  of 
San  Francisco,  and  that  there  was  then  due  on  the  mortgage 
the  sum  of  three  thousand  dollars.  The  Court  granted  the 
petition,  and  made  an  order  setting  apart  the  property  claimed 
as  a homestead.  In  its  order  the  Court  recited  “ that  the 
property,  together  with  the  improvements  thereon,  is  of  the 
r&lue  of  not  more  than  five  thousand  dollars  exclusive  of  in- 
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cumbrance8  thereon.”  The  contestants  excepted  to  the  order, 
and  filed  their  bills  of  exceptions. 

Pillsbury  & Titus,  for  Appellants. 

The  pretended  declaration  of  homestead  stated  the  value 
of  the  premises  claimed  to  be  eight  thousand  dollars,  and  was 
fatally  defective  for  that  reason.  ( Ham  v.  Santa  Rosa  Bank, 
10  P.  C.  L.  J.  411;  Ashley  v.  Olmstead,  54  Cal.  616.)  In  no 
event  was  Tieman  entitled  to  hold  as  a homestead  more  than 
the  half  of  the  premises  upon  which  he  lived  — the  south  half 
— and  the  Court  erred  in  setting  apart  both  tenements ; actual 
residence  in  both  tenements  was  essential  .to  enable  him  to 
impress  upon  them  the  condition  of  a homestead.  (Aucker  v. 
McCoy,  56  CaL  524;  Estate  of  Henry  Reck,  Myrick’s  Pro. 
Rep.  59.) 

John  H.  B.  Wilkins,  for  Respondent. 

The  question  of  the  validity  of  a declaration  of  homestead 
which  states  the  value  of  the  premises  claimed  to  be  eight 
thousand  dollars,  is  before  this  Court  in  the  case  of  Ham  v. 
8anta  Rosa  Bank.  The  real  property  described  in  the  declara- 
tion of  homestead  is  a city  lot  thirty-five  feet  front  by  one  hun- 
dred and  twenty-two  feet  six  inches  deep ; the  building,  and  the 
only  one,  erected  uppn  which  is  so  constructed  that  it  can  be 
used  as  one  dwelling,  or  as  two  tenements,  and  is  covered  by  one 
roof ; it  is  claimed,  therefore,  that  only  one  half  of  the  building 
is  exempt  — the  half  occupied  by  the  insolvent  at  the  time 
of  filing  his  petition  in  insolvency.  The  homestead  consists 
of  the  dwelling-house  in  which  the  claimant  resides,  and  the 
land  on  which  the  same  is  situated,  selected  as  in  this  title 
provided.  (Civil  Code,  § 1237.) 

No  limitations  are  imposed  by  the  Legislature  upon  the  use 
which  shall  be  made  of  the  homestead,  nor  does  the  owner 
forfeit  the  benefit  of  his  exemption  by  devoting  some  portion 
of  the  building  to  another  use  than  a mere  residence  of  his 
family.  (Thompson  on  Homesteads,  § 137 ; Phelps  v.  Rooney, 
9 Wis.  70;  Smith  v.  Stewart,  13  Nev.  65;  Ackley  v.  Cham- 
berlain, 16  CaL  181;  Ombaum  v.  His  Creditors,  10  P.  C.  L. 
J.  225.) 
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The  Coubt: 

This  is  an  appeal  from  an  order,  in  insolvent  proceedings, 
retting  apart  a homestead  to  the  insolvent. 

1.  The  declaration  of  homestead  stated  the  value  of  the 
premises  to  be  eight  thousand  dollars.  The  objection  to  the 
order  on  this  ground  is  disposed  of  by  the  opinion  of  this 
Court  in  Earn  v.  Santa  Rosa  Bank,  10  P.  C.  L.  J.  411. 

2.  The  premises  consist  of  a lot  or  parcel  of  land  thirty-five 
feet  wide,  fronting  on  Mission  Street,  in  the  City  and  County 
of  San  Francisco,  by  one  hundred  and  twenty-two  and  a half 
feet  deep,  which,  with  the  improvements,  are  of  the  value  of 
eight  thousand  dollars.  Upon  the  land  is  a double  house,  in- 
tended for  two  families;  Tiernan  never  occupied  more  than 
the  southerly  half  of  the  same  — the  other  half  has  always 
been  and  is  occupied  by  his  tenants.  The  double  house  has 
two  distinct  entrances,  and  there  is  no  connection  between  the 
two  tenements  by  which  a person  can  go,  within,  from  one 
house  to  the  other.  Under  such  circumstances,  the  Court 
erred  in  setting  apart  that  portion  of  the  premises  not  occu- 
pied by  Tiernan.  “ The  homestead  consists  of  the  dwelling- 
house  in  which  the  claimant  resides,  and  the  land  on  which 
the  same  is  situated.”  (C.  C.,  § 1237.)  In  this  case, 
the  claimant  did  not  reside  in  the  structure  which  was  occu- 
pied by  his  tenants.  The  facts  of  this  case  are  widely  different 
from  the  case  of  a person  residing  in  a building  and  renting  a 
portion  or  portions  of  it  to  roomers  or  lodgers. 

3.  Objection  is  made  to  the  creditors  being  heard  in  this 
matter,  before  they  shall  have  proved  their  debts.  It  might 
be  said  that  the  petitioner  himself,  having  put  their  names  in 
his  list  of  creditors,  is  estopped  from  making  the  objection; 
but  it  is  enough  to  say  that  the  matter  was  heard  in  the 
Court  below  without  this  objection  being  made,  and  it  is  too 
late  to  make  it  here  for  the  first  time. 

4.  The  existence  of  a mortgage  on  the  premises  in  this  case 
is  no  element  in  the  ascertainment  of  the  property  to  be  set 
apart  as  a homestead  or  of  its  value. 

Order  reversed  and  cause  remanded  for  proceedings  in  ac- 
cordance with  this  opinion. 

Cal.  Bars.  LXII  — IS 


Digitized  by  Google 


990 


Valleau  v.  Supeeioe  Codbt.  [Dec.  1882. 


JNo.  8,693. — Department  Two.] 

December  6,  1882. 

ANNIE  R.  VALLEAU  v.  SUPERIOR  COURT  OF  THE 
CITY  AND  COUNTY  OF  SAN  FRANCISCO. 

Statement  on  Appeal  — Settlement  — Mandamus. — Mandamus  to  a Judge 
of  a Superior  Court  to  compel  him  to  aettle  a statement  on  appeal  to  this 
Court  The  proposed  statement  was  made  np  of  the  Reporter's  notes, 
taken  at  the  trial  and  written  out  in  long  hand. 

Held:  This  la  not  the  proper  manner  In  which  a bill  of  exceptions  or  state- 
ment on  appeal  should  be  prepared,  and  the  Court  will  not  sanction  such 
a practice.  Writ  denied. 

Application  for  writ  of  mandamus  to  Chab.  Halsey, 
Judge  of  the  Superior  Court  of  the  City  and  County  of  San 
Francisco. 

Severance,  Travers  & Homblower,  for  Plaintiff. 

Oeo.  D.  Shadboume,  for  Defendant 
The  Court: 

This  is  an  application  for  a writ  of  mandamus,  to  compel 
the  respondent,  who  is  a Judge  of  the  Superior  Court  of  the 
City  and  County  of  San  Francisco,  to  settle  a statement  on 
appeal  to  this  Court  Several  reasons  are  assigned  for  the  re- 
fusal of  the  Judge  to  settle  the  statement,  only  one  of  which 
will  be  noticed,  as  that  is  sufficient  to  sustain  the  respond- 
ent’s action  in  the  case. 

The  proposed  statement  is  made  up  of  the  reporter’s  notes, 
taken  at  the  trial  and  written  out  in  long  hand.  This  is  not 
the  proper  manner  in  which  a bill  of  exceptions,  or  statement  on 
appeal,  should  be  prepared,  and  we  will  not  sanction  such  a 
practice.  It  has  been  justly  condemned  in  several  cases  ( People 
v.  Getty,  49  CaL  584;  Caldwell  v.  Parks,  50  id.  502),  and  this 
case  comes  within  the  rule  therein  laid  down. 

Writ  denied. 
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[No.  10.TT2.—  In  Bank.) 

December  9,  1882. 

THE  PEOPLE  v.  JAMES  HOPE. 

Commitment  — Setting  Aside  Information. — People  v.  Smith,  50  Cal-  855, 
affirmed  on  these  points. 

Burglary — Misconduct  of  Jury. — The  bare  fact  of  a Juror  baring  visited 
during  the  trial,  tbe  premises  where  It  was  alleged  that  the  defendant  had 
committed  the  crime  of  burglary,  Is  not  sufficient  ground  for  discharging 
the  Jury. 

Bcbglaby  — Instruments  of  Crime — Evidence. — The  defendant  was  charged 
with  burglary  for  entering  the  house,  room,  shop,  warehouse,  store,  and 
building  of  S-.  with  Intent  then  and  there  to  commit  larceny,  and  was 
convicted  of  attempting  '‘jo  commit  the  crime.  It  appeared  that  8.  owned 
the  building,  and  that  be  occupied  the  first  floor  as  a banking  office 
and  rented  the  second  and  third  floors  to  tenants;  that  In  consequence 
of  the  discovery  of  supposed  Indications  of  a design  on  tbe  part  of  some 
person  or  persons  .o  force  an  opening  Into  the  vault  of  the  bank  located 
In  said  building,  certain  police  officers  had  been  stationed  where  they 
could  readily  detect  any  one  entering  the  building  on  the  night  of  the 
arrest  of  tbe  defendant,  and  that  the  defendant  entered  the  building 
and  was  arrested  on  the  second  floor  In  a closet;  and  from  an  Inspection 
of  the  premises.  It  appeared  that  In  a closet  over  the  bank  vault  a trap- 
door about  two  feet  wide  and  two  and  a half  feet  long  had  been  sawed 
out  of  tbe  floor  and  then  fastened  down  with  screws,  so  that  it  might  be 
opened  without  making  much.  If  any,  noise;  and  under  the  trap-door  and 
on  top  of  the  vault  there  was  found  a large  quantity  of  burglar's  tools 
snd  a hole  In  the  vault  of  the  depth  of  two  feet;  and  other  tools,  of  a sim- 
ilar character,  were  found  in  the  defendant's  trunk  In  a room  occupied  by 
him  In  San  Francisco. 

Utld:  Tbe  tools  found  In  the  excavation  over  tbe  vault  and  also  those  found 
In  the  appellant's  trunk  were  admissible  In  evidence. 

Id. — Id. — Id. — The  Court,  over  the  objection  of  the  defendant,  permitted  a 
witness  to  exhibit  In  the  presence  of  the  Jury  a cylindrical  steel  bar  about 
half  an  Inch  In  diameter  and  about  eight  Inches  long,  which  be  (the  wit- 
ness) said  he  had  made  for  the  purpose  of  screwing  upon  it  the  said 
coupling  or  sockets,  one  of  which  was  found  In  the  hole  over  the  bank 
vault  and  the  other  In  the  trunk  of  the  defendant ; but  the  bar  referred 
to,  bad  not  previously  been  offered  In  evidence,  and  the  counsel  for  tbe 
prosecution  stated  that  they  did  not  Intend  {o  offer  It* 

Held:  Tbe  object  of  screwing  " said  coupling  or  sockets  " upon  tbe  bar  la 
not  stated,  nor  to  us  apparent;  still.  In  support  of  the  correctness  of  the 
ruling  of  the  Court  below,  we  are  bound  to  presume,  unless  the  contrary 
appears,  that  the  object  waa  a legitimate  one. 

Id. — Evidence. — A witness  was  permitted  to  testify  over  the  objection  of  tha 
defendant,  that  a short  time  prior  to  the  date  of  the  alleged  offense  tba  de- 
fendant called  himself  by  an  aliae  name.  Held:  The  objection  to  the 
testimony  was  properly  overruled.  , 
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Id. — Instructions. — It  Is  not  error  for  the  Court  to  refuse  an  Instruction 
which.  In  effect.  It  has  already  given  or  afterwards  gives. 

In. — Id. — Attempt. — The  Court  Instructed  the  Jury:  44  If  the  Jury  And  from 

the  evidence  beyond  a reasonable  doubt,  that  the  defendant  did  at  the 
time  charged  In  the  Information  Intend  and  attempt  to  enter  the  bouse, 
room,  apartment,  building,  etc.,  described  In  the  Information,  of  said  O. 
8.,  then  In  hls  occupancy,  with  the  Intent  to  commit  larceny  therein. 
<md  did  some  act  to  carry  out  said  attempt , but  was  anticipated  in  his  said 
attempt,  and  before  the  alleged  entry  tfas  completed  or  consummated, 
and  before  said  larcenous  attempt  was  carried  but,  and  was  Interrupted, 
prevented,  and  anticipated  In  said  attempt,  while  in  or  about  the  act  of 
carrying  it  out,  by  outside  agencies,  and  against  his  will  and  consent, 
and  If  you  find  that  he  had  n^t  alone  made  preparations  for  said  attempt, 
but  was  directly,  at  the  time  of  said  prevention,  engaged  In  making 
movement  towards  consummating  such  an  attempt,  then,  and  In  such  case 
only,  you  can  And  the  defendant  guilty  of  an  attempt  to  commit  burglary 
In  the  Arst  degree.  If  the  attempt  was  made  between  sunset  and  sun- 
rise; of  burglary  In  the  second  degree  If  It  were  made  between  the  hours 
of  sunrise  and  sunset.  • • • • • If  you  And  that  he  had  not  alone 

made  preparations  for  said  attempt,  bat  was  directly,  at  the  time  of  said 
prevention,  engaged  In  making  movements  toward  consummating  such  an 
attempt,  then,  and  In  such  case  only,  you  can  And  the  defendant  guilty 
of  an  attempt  to  commit  burglary.” 

Bold:  It  Is  difficult  to  uphold  such  an  Instruction  as  this,  and  If  the  evi- 
dence In  regard  to  the  acts  of  the  defendant  was  of  a character  to  render 
It  doubtful  whether  he  was  making  preparations  for  an  attempt  to  com- 
mit burglary,  the  difficulty  would  be  greatly  enhanced,  If  not  quite  Insur- 
mountable. As  It  Is,  the  Jury  could  not  have  been  misled  by  the  Instruc- 
tion to  the  prejudice  of  the  defendant. 

18. — Id. — The  Court  Instructed  the  Jury : 44  If  you  believe  from  the  evidence, 
beyond  a reasonable  doubt,  that  the  stairs,  ball-way,  privy-room  and 
water-closet,  and  closet  under  the  stairs,  spoken  of  In  the  evidence,  were 
at  the  time  of  the  alleged  entry  in  the  occupancy  of  8.  named  in  the  in- 
formation, and  that  the  defendant  entered  In  and  upon  such  occupancy, 
as  charged  in  the  information,  with  Intent  to  commit  larceny  in  any  part 
of  the  house  or  building  of  said  8.,  then  In  hls  occupancy,  then  it  Is  your 
duty  to  And  the  defendant  guilty.”  And  on  appeal  It  was  urged,  that 
the  exception  to  this  instruction  should  have  been  sustained  on  the  ground 
that  there  was  no  Internal  communication  between  the  part  of  the  build- 
ing entered  and  that  In  which  it  was  alleged  that  the  defendant  Intended 
to  commit  larceny.” 

Held:  In  order  to  Justify  the  verdict.  It  is  not  necessary  that  the  evidence 
should  show  that  the  defendant  effected  an  entrance  Into  any  part  of 
the  building;  proof  of  an  attempt  Is  sufficient;  but,  were  It  otherwise, 
there  would  be  no  difficulty  In  holding  that  an  entrance  effected  through 
a trap-door  leading  from  the  second  Aoor  of  the  building  to  the  vault 
located  In  the  banking-office  of  8.  would  constitute  an  entry  into  the 
occupation  of  S. 

Id.  — Id.  — - assumption  or  Fact.  — The  Instruction  doee  not  assume  that  8. 
was  la  the  occupancy  of  any  part  of  the  building. 
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Io  — Id. — Possession  o»  Bubo  lass'  Tools. — There  was  not  error  In  the 
Court's  refusing  to  give  the  Instruction  which  It  was  asked  to  glre  In  re- 
gard to  the  weight  which  the  jury  might  attach  to  the  circumstance  of 
Burglar's  tools  having  been  found  In  the  defendant's  possession  at  or 
about  the  time  of  the  alleged  commission  of  the  crime  with  which  be 
was  charged.  The  Instruction  refused  did  not  accord  to  the  circumstance, 
when  considered  In  connection  with  the  other  circumstances  of  the  case, 
all  the  weight  to  which  It  was  entitled. 

Appeal  from  a judgment  of  conviction  and  from  an  order 
denying  a new  trial  in  the  Superior  Court  of  the  City  and 
County  of  San  Francisco.  Fbeeloh,  J. 

Barham  & Coogan,  for  Appellant 

A.  L.  Hart,  Attorney-General,  for  Respondent 

Shabpstein,  J. : 

The  question  presented  by  the  first  point  in  appellant’s 
brief,  as  wo  view  it,  does  not  differ  materially  from  that  upon 
which  this  Court  passed  in  People  v.  Smith,  59  Cal.  365,  and 
we  are  satisfied  with  the  views  therein  expressed. 

We  do  not  think  that  the  bare  fact  of  a juror  having  vis- 
ited, during  the  trial,  the  premises  where  it  waB  alleged  that 
the  defendant  had  committed  the  crime  of  burglary,  was  a 
sufficient  ground  for  discharging  the  jury.  From  the  facta 
before  us  we  are  unable  to  see  how  the  case  of  the  defend-  # 
ant  could  possibly  have  been  prejudiced  thereby. 

For  the  purpose  of  proving  that  the  defendant  had  burgla- 
riously entered  the  building  described  in  the  information,  with 
the  intent  to  commit  larceny  therein,  witnesses  were  intro- 
duced by  the  prosecution,  who  testified  in  substance,  that  in 
consequence  of  the  discovery  of  supposed  indications  of  a 
design  on  the  part  of  some  person  or  persons  to  force  an  open- 
ing into  the  vault  of  the  bank  located  in  said  building,  certain 
police  officers  had  been  stationed  where  they  could  readily 
detect  any  one  who  should  enter  said  building,  on  the  night 
of  the  arrest  of  the  defendant  One  of  said  officers  testified 
that  about  nine  o’clock  p.  m.,  he  saw  the  defendant  and  another 
person  enter  said  building;  and  another  officer,  who  was 
stationed  inside  of  the  building,  testified  that  about  the  same 
time  he  heard  parties  coming  up  the  stairs  in  said  building, 
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and  soon  afterwards  he  saw  the  defendant  on  the  second  floor 
of  it  inside  a doorway  leading  to  a closet,  where  he  was  arrested. 
This  witness  further  testified  that  before  he  became  aware  of 
the  entrance  of  any  other  persons  than  himself  and  two  other 
officers,  who  had  been  stationed  inside  the  building  with  him, 
he  inspected  the  closets  on  the  second  floor  and  found  that  the 
doors  of  them  were  locked.  But  that  after  the  entrance  of 
persons  other  than  himself  and  said  officers,  he  found  the  door 
of  one  of  the  closets  “ sprung  open,  and  behind  the  door  close 
to  the  partition  * * * a large  sledge  hammer  wrapped 

in  paper  and  also  a handle  wrapped  in  papers,”  which  were 
not  in  the  hall  when  the  witness  first  inspected  it.  A further 
inspection  of  the  premises  revealed  the  following  facts:  In  a 
closet  over  the  bank  vault  a trap-door  about  two  feet  wide 
and  two  and  a half  feet  long  had  been  sawed  out  of  the  floor, 
and  then  fastened  down  with  screws  so  that  it  might  be  opened 
without  making  much,  if  any,  noise.  On  opening  it  the  wit- 
nesses found  beneath  it  and  on  the  top  of  the  vault  a large 
quantity  of  tools,  and  a hole  in  the  vault  of  the  depth  of  two 
feet  which  bad  been  made  by  the  removal  of  bricks,  which 
had  been  deposited  between  the  walls  of  the  room  and  the 
vault.  The  tools  found  on  the  vault  were  adapted  to  the  kind 
of  work  that  was  evidently  being  prosecuted  upon  it,  and 
other  tools  of  a similar  character  were  found  in  the  defend- 
* ant’s  trunk  in  a room  occupied  by  him  in  San  Francisco.  To 
the  introduction  of  the  tools  found  upon  the  vault  and  to  those 
found  in  the  defendant’s  trunk  objections  were  made  by  the 
defendant’s  counsel.  The  objections  were  overruled  and  ex- 
ceptions were  taken,  upon  which  we  are  asked  to  pass. 

The  implements  found  in  the  excavation  over  the  vault,” 
say  the  appellant’s  counsel,  “ were  improperly  admitted  in  evi- 
dence because  there  was  no  evidence  showing  or  tending  to 
show  that  any  of  them  belonged  to  or  had  been  in  the  pos- 
session of  the  defendant,  or  were  in  any  way  connected  with 
him.”  If  cuch  evidence  was  a necessary  prerequisite  to  the 
introduction  of  the  implements  to  which  counsel  refer,  their 
exception  was  doubtless  well  taken.  But  these  implements 
were  not  offered  in  evidence  until  the  witness,  by  whom  they 
were  discovered,  had  testified,  without  objection,  to  the  fact 
of  having  found  implements  of  a similar  description,  “ in  the 
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excavation  over  the  vault,”  and  if  that  testimony  was  admis- 
sible, of  which  we  entertain  no  doubt,  we  are  unable  to  con- 
ceive upon  what  ground  the  production,  identification,  and 
introduction  of  the  implements  themselves  in  evidence  could 
be  objectionable.  • 

The  objection  to  the  admission  in  evidence  of  the  imple- 
ments found  in  the  appellant’s  trunk  is  based  on  the  ground  that 
“ they  were  not  used  in  the  prepetration  of,  or  in  the  attempt 
to  perpetrate,  the  offense  charged.”  And  that  “ if  they  were 
burglars’  tools  then  they  were  evidence  of  another  crime.” 
There  was  evidence,  however,  which  tended  to  prove  that 
burglars’  tools  had  been  “ used  in  the  perpetration,  or  in  the 
attempt  to  perpetrate,  the  offense  charged,”  and  that,  coupled 
with  the  fact  “that  the  defendant  was  in  the  vicinity  at  er 
about  the  time  the  burglary  was  committed  ” furnished  a suf- 
ficient ground  for  the  introduction  of  evidence  to  show  “ the 
possession  by  the  defendant,  at  or  about  that  time,  of  corre- 
sponding tools.”  {People  v.  Winters,  29  Cal.  658.) 

Among  the  articles  exhibited  in  the  presence  of  the  jury 
was  “ a cylindrical  steel  bar  about  half  an  inch  in  diameter 
and  about  eight  inches  long,  which  he  (the  witness  exhibiting 
it)  said  he  had  made  for  the  purpose  of  screwing  upon  it  the 
said  coupling  or  sockets” — one  of  which  was  found  in  the 
hole  over  the  bank  vault  and  the  other  in  the  trunk  of  the 
defendant.  The  Court,  against  the  objection  of  the  counsel 
of  appellant,  permitted  the  witness  “to  make  experiments  in 
the  presence  of  the  jury  with  the  couplings  or  sockets  attached 
to  said  cylindrical  bar.”  The  ground  of  the  objection  was 
that  the  cylindrical  bar  was  not  in  evidence.  It  had  not  been 
formally  offered  in  evidence,  and  the  counsel  for  the  prosecu- 
tion stated  that  they  did  not  intend  to  offer  it  in  evidence. 
But  the  witness  had  exhibited  it  on  the  witness  stand,  and 
had  stated  that  he  had  it  made  for  the  purpose  of  screwing 
“ said  coupling  or  sockets  ” upon  it  The  object  of  screwing 
“said  coupling  or  sockets”  upon  it  is  not  stated,  nor  to  us 
apparent  Still,  in  support  of  the  correctness  of  the  ruling  of 
the  Court  below  we  are  bound  to  presume,  unless  the  contrary 
appears,  that  the  object  was  a legitimate  one.  Perhaps  tha 
use  to  which  the  coupling  or  sockets  might  be  put,  could  be 
made  more  clear  by  screwing  them  upon  said  cylindrical  bar. 
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It  was  not  objected  that  the  witness  was  not  an  expert,  and 
we  are  unable  to  determine  from  anything  before  us  that  it 
was  not  necessary  for  him  to  use  said  cylindrical  bar  in  order 
to  elucidate  and  illustrate  clearly  the  character  of  the  “ coup- 
ling or  sockets”  which  had  been  admitted  in  evidence.  It 
was  not  only  proper,  but  of  the  first  importance,  that  the  prose- 
cution shou'd  ahow  that  the  implements  found  on  the  vault, 
and  in  the  appellant’s  trunk,  were  “burglars’  tools.”  And 
we  must  presume  that  it  was  for  that  or  some  other  legitimate 
object  that  the  witness  was  permitted  to  experiment  with  some 
of  them  in  the  presence  of  the  jury,  and  that  he  was  allowed 
to  use  an  instrument  of  his  own  for  the  purpose  of  making 
the  experiment  better  understood  than  it  otherwise  would  be. 
The  objection  to  the  question  put  to  the  witness  Aiken  was 
properly  overruled. 

The  Court  refused  to  give  the  following  instruction,  which 
the  defendant  requested  to  have  given  to  the  jury:  “Before 
you  can  find  the  defendant  guilty  of  the  charge  in  the  infor- 
mation you  must  be  entirely  satisfied  from  the  evidence  that 
the  defendant  entered  the  house,  room,  shop,  warehouse,  store, 
or  building  of  Peder  Sather,  in  the  City  and  County  of  San 
Francisco  with  the  intent  then  and  there  to  commit  larceny;” 
but  gave  the  following:  “ I instruct  you  that  it  is  not  sufficient 
for  you  to  find  that  the  defendant  entered  the  house,  room, 
shop,  warehouse,  store,  or  building  of  Peder  Sather;  but  in 
addition  to  such  entry  you  must  find  that  he  entered  with 
the  intent  to  commit  larceny  therein,  and  if  you  do  not  so  find 
you  should  acquit  the  defendant.” 

We  are  unable  to  discover  any  satisfactory  reason  for  the 
Court’s  refusal  to  give  the  instruction  which  it  was  requested 
to  give.  But  since  there  is  no  substantial  difference  between 
that  and  the  one  which  it  gave,  it  is  not  a sufficient  ground 
for  reversing  the  judgment.  And  this  applies  as  well  to  the 
refusal  to  give  the  instructions  numbered  21  and  23,  which 
the  defendant  also  asked  to  have  given. 

But  the  jury  did  not  find  the  defendant  guilty  of  burglary, 
and  did  find  him  guilty  of  an  attempt  to  commit  burglary 
only,  so  that  he  could  not  have  been  prejudiced  by  the  refusal 
to  give  an  instruction  which  contained  a correct  definition,  not 
of  the  crime  of  which  he  was  found  guilty,  but  of  a higher 
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one.  Therefore,  the  material  question  is,  whether  the  jury 
was  correctly  instructed  as  to  what  facts  it  was  necessary  to 
prove  before  the  defendant  could  be  found  guilty  of  an  attempt 
to  commit  burglary.  And  the  instructions  given  upon  that 
point  is  attacked  by  appellant’s  counsel,  who  insists  that  “ it 
is  clearly  erroneous  and  was  fatally  prejudicial.”  It  reads  as 
follows : 

“ If  the  jury  find  from  the  evidence,  beyond  a reasonable 
doubt,  that  the  defendant  did,  at  the  time  charged  in  the  in- 
formation, intend  and  attempt  to  enter  the  house,  room,  apart- 
ment, building,  etc.,  described  in  the  information  of  said  Sather, 
then  in  his  occupancy,  with  the  intent  to  commit  larceny  therein, 
and  did  some  act  to  carry  out  said  attempt,  but  was  anticipated 
in  his  said  attempt,  and  before  the  alleged  entry  was  completed 
or  consummated,  and  before  said  larcenous  attempt  was  carried 
out,  and  was  interrupted,  prevented,  and  anticipated  in  said 
attempt  while  in  or  about  the  act  of  carrying  it  out  by  outside 
agencies,  and  against  his  will  and  consent;  and  if  you  find 
that  he  had  not  alone  made  preparations  for  said  attempt,  but 
was  directly  at  the  time  of  said  prevention  engaged  in  making 
movements  towards  consummating  such  an  attempt,  then,  and 
in  such  case  only,  you  can  find  the  defendant  guilty  of  an 
attempt  to  commit  burglary  in  the  first  degree  if  the  attempt 
was  made  between  sunset  and  sunrise ; of  burglary  in  the  second 
degree  if  it  were  made  between  the  hours  of  sunrise  and 
sunset” 

Of  course  the  attempt,  if  any  was  made  to  commit  bur- 
glary, consisted  in  doing  some  act  or  acts  towards  the  com- 
mission of  that  crime,  and  if  the  defendant  was  “ prevented 
and  anticipated  in  said  attempt,”  it  would  logically  follow 
that  he  never  made  it  He  might  have  made  preparations 
for  the  commission  of  the  crime  without  being  guilty  of  an 
attempt  to  commit  it  And  if  this  instruction  would  be  liable 
to  lead  the  jury  to  confound  a preparation  to  commit 
the  crime  with  an  attempt  to  commit  it,  it  would  be  clearly 
erroneous.  But  the  Court,  in  the  following  extract,  attempted 
to  point  out  the  distinction  between  a preparation  and  an  at- 
tempt : “ And  if  yon  find  that  he  had  not  alone  made  prepa- 
rations for  said  attempt,  but  was  directly,  at  the  time  of  said 
prevention,  engaged  in  making  movements  towards  consum- 
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mating  such  an  attempt,  then,  and  in  such  case  only,  you  can 
find  the  defendant  guilty  of  an  attempt  to  commit  burglary.” 
It  is  difficult  to  uphold  such  an  instruction  as  this,  and  if  the 
evidence  in  regard  to  the  acts  of  the  defendant  was  of  a character 
to  render  it  doubtful  whether  he  was  making  preparations  or 
an  attempt  to  commit  burglary,  the  difficulty  would  be  greatly 
enhanced,  if  not  quite  insurmountable.  As  it  is,  we  do  not 
think  that  the  jury  could  have  been  misled  by  that  instruction 
to  the  prejudice  of  the  appellant,  although  we  would  be  much 
better  satisfied,  if  the  Court  had  given  the  instruction 
which  the  defendant’s  counsel  asked  to  have  given  upon  this 
point. 

It  was  charged  in  the  information  that  the  defendant  felo- 
niously and  burglariously  entered  “ the  house,  room,  shop,  ware- 
house, store,  and  building  of  Peder  Sather,  then  and  there  do- 
ing business  under  the  firm  name  and  style  of  Sather  & Co.,  sit- 
uated on  the  north-  east  corner  of  Montgomery  and  Commercial 
streets,  in  said  city  and  county  of  San  Francisco,  and  known 
as  No.  526  Montgomery  street.” 

The  evidence  tended  to  show  that  Sather  owned  that  building 
and  that  he  occupied  the  first  floor  as  a banking  office,  and  rented 
the  second  and  third  floors  to  tenants.  We  are  unable  to  dis- 
cover any  conflict  in  tbe  testimony  of  the  witnesses  upon  the 
questions  of  ownership  and  occupancy. 

One  of  the  instructions  excepted  to  by  the  defendant  reads 
ns  follows : “ If  you  believe  from  the  evidence,  beyond  a reason- 
able doubt,  that  the  stairs,  hallway,  privy-room,  and  water- 
closet,  and  closet  under  the  stairs,  spoken  of  in  the  evidence,  were 
at  the  time  of  the  alleged  entry  in  the  occupancy  of  Peder  Sather, 
doing  business  as  Sather  & Co.,  named  in  the  information,  and 
that  the  defendant  entered  in  and  upon  such  occupancy  as 
charged  in  the  information,  with  intent  to  commit  larceny  in 
any  part  of  the  house  or  building  of  said  Sather,  then  in  his 
occupancy,  then  it  is  your  duty  to  find  the  defendant  guilty.” 

We  are  urged  to  sustain  the  exception  to  this  instruction 
on  the  ground  that  there  was  no  internal  communication  be- 
tween tbe  part  of  the  building  entered  and  that  in  which  it 
was  alleged  that  the  defendant  intended  to  commit  larceny. 
But  in  order  to  justify  the  verdict  rendered  in  this  case  it  is 
not  necessary  that  the  evidence  should  show  that  the  defend- 
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ant  effected  an  entrance  into  any  part  of  the  building.  Proof 
of  an  attempt  to  enter  with  the  intent  to  commit  larceny  is 
sufficient.  But  were  it  otherwise,  we  should  find  no  difficulty 
in  holding  that  an  entrance  effected  through  a trap-door  leading 
from  the  second  floor  of  the  building,  to  the  vault  located  in 
that  part  of  the  building  occupied  by  Peder  Sather  as  a banking 
office,  would  constitute  “ an  entry  in  the  occupancy  of 
Peder  Sather.”  The  trap-door  would  constitute  “ some  internal 
communication  ” between  the  closet  on  the  second  floor 
and  the  banking  office  on  the  first.  We  do  not  think  that 
this  instruction  assumes  that  Sather  was  in  the  occupancy  of 
any  part  of  the  building.  Nor  do  we  think  that  is  assumed 
in  another  instruction  which  is  excepted  to  on  that  ground 
alone. 

Upon  the  question  of  what  was  or  was  not  sufficient  evi- 
dence to  sustain  the  allegation  in  the  information  as  to  the 
occupancy  of  Peder  Sather,  we  think  that  the  instructions  are 
as  full,  explicit,  and  accurate  as  the  case  required  that  they 
should  be,  and  we  think  that  there  was  no  error  in  the  Court's 
refusing  to  give  the  instructions  which  it  was  asked  to  give 
in  regard  to  the  weight  which  the  jury  might  attach  to  the 
circumstance  of  burglars’  tools  having  been  found  in  the 
defendant’s  possession  at  or  about  the  time  of  the  alleged 
commission  of  the  crime  with  which  he  was  charged.  The 
instructions  asked  and  refused  on  that  point  did  not  accord  to 
that  circumstance,  when  considered  in  connection  with  other 
circumstances  in  the  case,  all  the  weight  to  which  it  was  en- 
titled. 

Judgment  and  order  affirmed. 

Ross,  McKinbtby,  Mybick,  and  MoKkb,  JJ.,  and  Mobbi- 
son,  C.  J.,  concurred. 


[No.  8.308  — In  Bank.1 
December  11.  1882. 

eugene  McCarthy  l.  loupe. 

Bioko's  Ehplotmbnt  to  Bill  Real  Estate. — To  enUtlc  a broker  to  re- 
cover commission*  for  effecting  a sale  of  real  estate,  be  mnst  show  that 
be  was  employed  by  or  on  behalf  of  the  owner  to  make  the  sale. 
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ID. — Usage. — It  may  be  that.  Independent  of  the  provision!  of  Section  1624 
of  the  CiTil  Code,  requiring  »ucb  a contract  to  be  In  writing,  the  absence 
of  an  express  contract  might  be  supplied  by  proof  of  usage  regulating 
transactions  of  that  kind,  bat  even  before  the  Code  proof  of  an  express 
contract  or  of  such  usage  was  required. 

Under  Code,  8ucn  Employment  must  be  in  Writing  — Statute  op  Fraud® 
— Evidence  — Contract. — Since  the  Code,  under  the  provisions  of  Sec- 
tion 1624,  an  agreement  authorixlng  or  employing  an  agent  or  broker  to 
purchase  or  sell  real  estate  for  a compensation  or  commission,  can  only 
be  proved  by  the  introduction  of  an  instrument  in  writing.  The  plaintiff 
in  this*  action  failed  to  show  any  express  contract,  but  claimed  the  right 
to  recover  what  bis  services  were  reasonably  worth,  upon  a promise  Im- 
plied by  law. 

Held:  He  could  only  recover  upon  an  express  contract,  and  therefore  could 
not  maintain  this  action. 

New  Trial,  Reasons  op  Trial  Court  por  Granting,  not  Material. — The 
Court  below,  on  motion  of  defendant,  granted  a new  trial,  and  assigned, 
as  the  ground  upon  which  the  motion  was  granted,  error  In  the  Court  la 
its  Instruction  to  the  jury. 

Held:  The  order  granting  the  new  trial  will  be  sustained,  tf  it  was  property 
granted  on  any  other  ground. 


Appeal  by  plaintiff  from  an  order  of  the  Superior  Court  of 
the  City  and  County  of  San  Francisco  granting  a new  triaL 
Hunt,  J. 

Action  on  contract.  The  complaint  in  this  action,  filed  June 
2,  1881,  contains  two  counts.  In  the  first  count  it  is  alleged: 
that  on  the  first  day  of  March,  1881,  the  defendant  entered 
into  an  agreement  with  the  plaintiff  that  in  consideration  that 
he,  the  plaintiff,  would  devote  his  time,  labor,  and  skill  in 
finding  and  securing  a purchaser  for  a lot  of  land  then  belong- 
ing to  the  said  defendant,  situated  at  the  south-east  corner  of 
Market  and  Fremont  streets,  in  said  City  and  County,  and  be- 
ing ninety-one  feet  eight  inches  on  Market  street,  by  a uni- 
form depth  of  one  hundred  and  thirty-seven  feet  six  inches, 
at  a price  satisfactory  to  said  defendant,  the  defendant  would 
pay  to  the  plaintiff  therefor,  the  sum  of  three  thousand  five 
hundred  dollars  as  a commission : that  the  plaintiff,  thereupon, 
did,  between  said  first  day  of  March,  1881,  and  the  twenty- 
sixth  day  of  May,  1881,  devote  his  time,  labor,  and  skill,  in 
and  about  the  said  business,  and  on,  to  wit,  the  twenty-sixth 
day  of  May,  a.  d.  1881,  did  find  and  secure  a purchaser  for 
said  lot  of  land,  to  wit,  one  Claus  Spreekels,  at  the  price  of  one 
hundred  and  seventy-five  thousand  dollars,  and  duly  performed 
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all  the  conditions  of  said  agreement  on  his  part  to  be  per- 
formed; that  said  price  was  satisfactory  to  said  defendant  and 
said  defendant  thereupon  sold  the  said  lot  of  land  to  said 
Claus  Spreckels,  at  said  price;  that  plaintiff  thereupon  de- 
manded of  said  defendant,  said  sum  of  thirty-five  hundred 
dollars,  but  the  said  defendant  refused  to  pay  the  same,  or 
any  part  thereof,  and  the  whole  thereof  is  now  due  and  pay- 
able from  said  defendant  to  the  plaintiff. 

In  the  second  count  it  is  alleged:  That  on,  to  wit,  the 
twenty-sixth  day  of  May,  a.  d.  1881,  the  said  defendant  was, 
and  still  is,  justly  indebted  to  the  said  plaintiff,  in  the  sum  of 
three  thousand  five  hundred  dollars,  for  the  work,  labor,  and 
services  of  the  said  plaintiff  theretofore,  and  between  the  first 
day  of  March,  1881,  and  said  twenty-sixth  day  of  May,  1881, 
rendered  by  said  plaintiff,  to  and  for  said  defendant  at  his 
special  instance  and  request,  in  and  about  the  finding  and  se- 
curing for  said  defendant,  a purchaser,  at  a price  satisfactory 
to  said  defendant,  of  the  lot  of  land,  situated  in  the  city  and 
county  of  San  Francisco,  State  of  California,  on  the  south- 
east comer  of  Market  and  Fremont  streets,  and  being  ninety- 
one  feet  eight  inches  front  on  Market  street,  by  a uniform 
depth  of  one  hundred  and  thirty-seven  and  one  half  feet 
then  owned  by  said  defendant,  and  in  consideration  thereof, 
the  said  defendant  then  and  there  agreed  to  pay  to  the  plaintiff, 
whatever  the  said  services  were  reasonably  worth,  whenever  he 
should  be  thereunto  afterwards  requested;  that  said  services 
were  reasonably  worth  the  said  sum  of  three  thousand  five 
hundred  dollars,  but  though  often  requested  to  pay  the  same, 
the  said  defendant  has  refused  and  neglected  to  pay  the  same 
or  any  part  thereof,  and  the  whole  thereof  is  now  due  and  pay- 
able from  said  defendant  to  the  plaintiff. 

The  answer  of  the  defendant  denied  the  making  of  any 
contract  between  the  plaintiff  and  defendant,  except  that  on 
the  first  day  of  March,  1881,  the  defendant  authorized  the 
plaintiff  to  sell  the  lot  of  land  for  one  hundred  and  seventy- 
five  thousand  dollars,  to  the  firm  of  Low  & Montague;  admits 
the  sale  by  defendant  himself  to  Spreckels  of  the  land  for  the 
sum  of  forty  thousand  dollars;  the  conveyance  by  S.  to  de- 
fendant of  another  lot  of  land  valued  at  fifty-five  thousand 
dollars,  and  Spreckels’  taking  the  defendant’s  lot  subject  to  a 
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mortgage  then  existing  thereon,  and  denies  that  the  plaintiff 
was  in  any  way  instrumental  in  making  the  trade  with 
Spreckels,  or  that  the  defendant  is  in  any  way  indebted  to 
the  plaintiff  for  any  services  whatever.  The  case  was  tried 
before  a jury,  who  returned  a verdict  for  the  plaintiff,  in  the 
sum  of  two  thousand  dollars,  and  judgment  was  given  accord 
ingly.  The  defendant  moved  for  a new  trial,  on,  among 
others,  the  following  grounds:  **  * * Insufficiency  of  the 
evidence  to  justify  the  verdict;  that  the  verdict  is  against 
law ; errors  in  law  occurring  at  the  trial  and  excepted  to  by 
defendant. 

The  Court  below  granted  the  new  trial,  for  the  reason  that 
the  Court  erred  in  giving  one  of  its  instructions  to  the  jury. 
The  plaintiff  appealed. 

William  M.  Pierson,  for  Appellant. 

Stanly,  Stoney  & Hayes,  for  Respondents. 

Shabpstein,  J. : 

The  Code  provides  that  “An  agreement  authorizing  or  em- 
ploying an  agent  or  broker  to  purchase  or  sell  real  estate  for 
compensation  or  a commission  ” is  “ invalid  unless  the  same  or 
some  note  or  memorandum  thereof,  be  in  writing  and  sub- 
scribed by  the  party  to  be  charged,  or  by  his  agent.”  (C.  C., 
§ 1624.)  It  is  not  claimed  that  the  agreement  in  this  case  or 
any  note  or  memorandum  thereof  was  in  writing.  But  it  is 
claimed  that  the  plaintiff  may,  nevertheless,  recover  what  his 
services  were  reasonably  worth,  upon  a promise  implied  by 
law,  by  reason  of  the  loss  which  he  has  sustained  in  rendering 
the  service,  and  the  benefit  received  by  the  defendant  in  ac- 
cepting the  same. 

That  there  are  cases  in  which  the  law  will  imply  a promise 
to  pay  for  services  rendered  by  one  person  for  another  in  the 
absence  of  any  actual  promise  to  pay  therefor,  can  not  be 
dotibted.  But  no  case  has  been  brought  to  our  attention  in 
which  it  has  been  held  where  proof  of  employment  is  indis- 
pensable to  a right  to  recover  for  services,  that  in  the  absence 
of  such  proof  a recovery  can  he  had.  And  to  entitle  a broker 
to  recover  commissions  for  effecting  a sale  of  real  estate,  it  is 
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indispensable  that  he- should  show  that  he  was  employed  by 
the  owner  (or  on  his  behalf)  to  make  the  sale.  ( Pierce  v. 
Thomas,  4 E.  D.  Smith,  354;  Hinds  v.  Henry,  36  N.  J.  Law, 
328;  Edwards  on  Factors,  144.) 

But  for  the  provision  of  the  Code  above  cited  it  may  be 
that  the  absence  of  an  express  contract  might  be  supplied  by 
proof  of  usage  regulating  transactions  of  this  kind.  (Wilk- 
inson v.  Martin,  8 Car.  & P.  1 ; Burnett  v.  Bouch,  9 id.  620 ; 
Read  v.  Rann,  10  B.  & C.  438;  Wisner  v.  Dillaway,  4 Mete. 
221 ; Cook  v.  Welsh,  9 Allen,  350.)  But  it  was  held  in  Hinds 
v.  Henry,  supra,  that  a plaintiff  in  such  a case  could  not  recover 
under  the  common  counts. 

It  would  seem,  therefore,  that  no  recovery  could  have  been 
had  before  the  Code,  without  proof  of  an  express  contract  or 
of  a usage  regulating  such  transactions.  The  law  in  such  a 
case  would  never  imply  a contract.  Since  the  Code,  no  ex- 
press contract  in  a case  like  this  can  be  of  any  avail  unless  in 
writing.  This  particular  kind  of  contract  can  only  be  proved 
by  the  introduction  of  an  instrument  in  writing.  Therefore 
the  plaintiff  failed  to  prove  an  express  contract,  and  it  was 
upon  an  express  contract  alone  that  he  was  entitled  to  recover. 

This  is  not  the  ground  upon  which  the  Court  granted  the 
motion  for  a new  trial,  but  it  is  a ground  upon  which  the  re- 
spondent was  entitled  to  have  a new  trial.  Therefore  we  can 
not  disturb  the  order  granting  it. 

Order  affirmed. 

Mobbison,  C.  J.,  and  McKinstbt,  Mybiox,  Ross,  and  Mo 
Kee,  JJ.,  concurred. 


[No.  10,712.— In  Bank.] 

December  12,  1882. 

THE  PEOPLE  «.  THOMAS  L.  WESTLAKE. 

Homicide  — Justification  — Threats. — On  the  trial  of  the  defendant  for 
murder,  the  Court  Instructed  the  Jury : " Past  threats  or  conduct  of  the 

deceased,  how  violent  soever,  will  not  excuse  a homicide  without  suffi- 
cient present  demonstration  to  authorize  the  belief  that  the  deadly  pur- 
pose then  exists  and  the  fear  that  It  will  then  be  executed.'*  " The  danger 
must  be  present,  apparent,  and  Imminent,  and  the  killing  must  be  done 
ander  a well-founded  belief  that  It  was  absolutely  necessary  for  the  de- 
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fendant  to  kill  the  deceased  at  that  time  to  aaye  himself  from  great  bodily 
harm.”  Held:  The  Instructions  were  correct. 

I®. — Id. — Cass  Distinguished.- — The  People  ▼.  Flahave,  58  Cal.  249,  distin- 
guished. 

Id. — Id. — Case  Criticised. — The  Court  Instructed  the  Jury : " If  you  believe 
beyond  a reasonable  doubt,  from  the  evidence,  that  the  defendant  killed 
the  deceased,  then  to  render  said  killing  Justifiable,  It  must  appear  that 
the  defendant  was  wholly  without  fault  Imputable  to  him  by  »w  In  bring- 
ing about  or  commencing  the  difficulty  In  which  the  mort*.  wound  waa 
given.” 

Bold:  The  Instruction  Is  taken  literally  from  the  decision  of  the  late  Su- 

preme Court  In  People  v.  Lamb,  17  Cal.  328,  which  has  gtnce  been  fol- 
lowed and  approved  by  this  Court  In  People  r.  Travis,  50  Id.  254.  It  Is 
true  that  In  People  v.  Simone,  60  Cal.  72,  the  doctrine  enoAcCated  In  those 
cases  seems  to  have  been  questioned,  but  It  was  not  questioned  by  a ma- 
jority of  the  Judges  who  concurred  In  that  decision,  ana  the  case  Is  not 
entitled  to.  be  considered  as  an  authoritative  overruling  of  the  former 
cases.  It  Is  not  to  be  doubted  that  a person  accused  of  crime  may  show  in 
Justification  that  although  be  brought  upon  himself  an  laimln^at  danger, 
he.  In  the  presence  of  that  necessity,  changed  his  mind  and  conduct  and 
honestly  endeavored  to  escape  from  It,  but  could  not  without  striking  the 
mortal  blow.  But  that  is  not  the  present  case.  tdnA&rsvaiN,  J.f  dis- 
senting.) 

Id. — Id. — Hypothetical  Instruction. — The  Court,  In  effect,  retracted  the 
jury  that  If  they  were  satisfied  beyond  a reasonable  doubt,  from  all  the 
facts  and  circumstances  In  the  case,  of  the  existence  of  tW  facts  which 
he  stated  to  them  and  which  the  evidence  tended  to  prove,  then  the  de- 
fendant would  be  guilty  of  murder  or  manslaughter,  as  they  might  deter- 
mine. 

Held;  It  Is  allowable  for  a Court  to  give  a hypothetical  Instruction  to  the 
Jury,  provided  the  province  of  the  Jury  be  not  Invaded.  No  Invasion 
took  place  In  this  Instance.  The  Jury  were  left  entirely  free  In  the  exer- 
cise of  their  functions  to  find  the  facts  stated  to  them,  and  were  cau- 
tioned that  the  facts  must  be  found  by  them  from  the  evidence  beyond 
a reasonable  doubt. 

Id.— Reserved  Ruling  as  to  the  Admissibility  of  Evidence. — Where  the 
ruling  upon  an  objection  to  a question  Is  reserved  by  the  Court,  and 
the  defendant  does  not  afterwards  ask  for  or  make  any  effort  to  obtain  a 
ruling  upon  the  objection,  or  move  to  strike  out  the  answer  to  the  ques- 
tion, the  ruling  upon  which  has  been  reserved,  the  legal  presumption  Is 
that  a ruling  has  been  waived. 

Id. — Medical  Expert  — Evidence. — An  objection  was  sustained  to  the  fol- 
lowing question,  ashed  of  a medical  witness  who  had  made  a poet-mortem 
examination  of  the  body  of  the  deceased : **  Btate,  from  the  examination 

you  gave  the  wound,  the  course  of  the  ball  and  the  condition  of  the  de- 
ceased. whether,  If  he  were  moving  In  a north-westerly  direction,  or 
standing  facing  a north-west  direction,  he  could  have  received  that  wound 
from  the  pistol-shot  fired  by  a person  standing  north  of  hlin  and  facing 
south.” 

Held:  Whether  the  wound  of  which  the  witness  died  could  have  beta  In- 
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Meted  by  a pistol-shot  fired  by  the  defendant  from  a certain  direction, 
was  a fact  to  be  found  by  the  jury  from  the  Evidence  of  the  cl  renin* 
stances  under  which  the  homicide  waa  committed,  or  by  Inference,  from 
the  relative  position  of  the  parties  at  the  time  the  shot  was  fired.  It 
was  not  such  a matter  of  science  or  skill  as  required  the  opinion  of  an 
expert 

In. — Declabation  or  Deceased  afteb  the  Killing — Res  Gestae. — Decla- 
rations of  a person  who  has  been  shot,  made  a half  an  hour  after  the 
shooting,  aa  to  what  he  Intends  to  do  to  the  man  who  shot  him,  are  not 
part  of  the  ret  getta  of  the  shooting. 

In. — Exclusion  or  Evidence  — Uncontkadicted  Testimony  — Immaterial 
Eboob. — The  exclusion  of  the  testimony  of  one  witness  as  to  a fact 
which  has  been  proved  by  the  uncontradlcted  testimony  of  another  wit- 
ness, la  not  a prejudicial  error;  for  the  direct  evidence  of  one  witness 
who  Is  entitled  to  foil  credit.  Is  sufficient  for  proof  of  any  fact  except 
perjury  and  treason. 

Appeal  from  a judgment  of  conviction,  and  from  an  order 
denying  a new  trial,  in  the  Superior  Court  of  the  County  of 
Shasta.  Bell,  J. 

Chipman  & Garter  and  S.  Sweeney,  for  Appellant. 

A.  L.  Hart,  Attorney  General,  for  Respondent. 

McKee,  J.: 

In  the  Superior  Court  of  Shasta  County  Thomas  L.  Westlake 
was  charged,  by  criminal  information,  with  having  committed 
the  crime  of  murder,  by  maliciously  and  unlawfully  killing  one 
John  McCool,  in  that  county.  Upon  trial  a verdict  was  ren- 
dered against  him  of  murder  in  the  second  degree,  and  on  this 
appeal,  which  is  from  the  judgment  of  conviction,  and  from 
an  order  denying  his  motion  for  a new  trial,  it  is  insisted  that 
the  Court  erred : first,  in  giving  to  the  jury  the  following  in- 
struction upon  the  subject  of  justifiable  homicide: 

“ Past  threats  or  conduct  of  the  deceased,  how  violent  so- 
ever, will  not  excuse  a homicide,  without  sufficient  present 
demonstration  to  authorize  the  belief  that  the  deadly  purpose 
then  exists,  and  the  fear  that  it  will  then  be  executed. 

“ The  danger  must  be  present,  apparent,  and  imminent,  and 
the  killing  must  be  done  under  a well-founded  belief  that  it 
was  absolutely  necessary  for  the  defendant  to  kill  the  deceased 
•t  that  time  to  save  himself  from  great  bodily  harm.” 

The  first  part  of  this  instruction  is  challenged  as  erroneous; 

, Cal.  Bars.  LX  1 1 — 20 
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but  as  ft  proposition  in  criminal  law,  it  is  true  that  previous 
insults  or  conduct,  however  violent  and  abusive,  are  not,  in 
and  of  themselves,  sufficient  to  justify  or  excuse  any  one  for 
the  commission  of  a crime.  ( People  v.  lams,  57  Cal.  127.) 
They  are,  however,  evidential  circumstances,  which,  in  con- 
nection with  the  facts  and  circumstances  in  which  a crime 
has  been  committed,  are  entitled  to  due  consideration  in  de- 
termining whether  the  person  charged  with  the  commission 
of  the  crime  was  justifiable  or  not.  Substantially,  that  was 
the  import  of  the  first  part  of  the  instruction,  and  it  was  ex- 
pressed in  such  language  that  the  jury  could  not  have  misun- 
derstood it 

But  it  is  claimed  that  the  instruction  as  an  entirety  is  ob- 
jectionable under  the  decision  by  this  Court  in  Flahave’s  Case, 
58  Cal.  249. 

The  instructions  in  the  two  cases  are  not  identical.  In  the 
Flahave  Case  the  disapproved  instruction  was  substantially 
this:  To  justify  a person  for  killing  another  upon  the  ground 

of  self-defense,  the  killing  must  be  done  under  an  appearance 
of  danger  so  urgent  and  pressing  that  it  was  absolutely  neces- 
sary to  save  his  own  life  or  to  prevent  great  bodily  injury. 
In  this  case  the  instruction  was  qualified  by  the  expression 
that  the  killing  must  be  done  under  a well-founded  belief  that 
it  was  absolutely  necessary,  etc.  That  qualification  saves  the 
instruction  from  the  rule  of  the  Flahave  Case,  and,  as  qualified, 
the  instruction  in  this  case,  as  an  entirety,  was  right.  It  is 
subtantially  the  instruction  which  was  given  in  the  case  of  The 
State  v.  Rippy,  2 Head,  217,  which  the  Supreme  Court  of  Ten- 
nessee approved  as  sound  law. 

Justification  for  a homicide,  according  to  the  Penal  Code, 
must  rest  upon  two  things:  1.  A reasonable  cause;  2.  An 

actual  apprehension  of  a design  to  commit  a felony  or  to  do 
some  great  bodily  injury.  Both  must  exist  or  neither  will 
avail.  To  constitute  the  defense  the  apprehension  of  danger 
must  be  founded  on  sufficient  circumstances,  real  or  apparent, 
to  authorize  the  opinion  that  the  felonious  design  then  exists; 
previous  threats  or  menacing  conduct  constitute  part  of  such 
circumstances.  And  the  circumstances  must  not  only  be  such 
as  authorize  the  fear  of  death  or  great  bodily  harm,  but  the 
fear  caused  by  them  must  be  actual  — really  entertained,  and 
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the  homicidal  act  must  have  been  done  under  the  controlling 
influence  of  that  fear,  or,  in  other  words,  under  the  honest  and 
well-founded  belief  that  it  was  absolutely  necessary  to  kill  at 
that  moment,  to  save  from  the  imminent  danger  that  menaced 
life  or  limb.  Can  such  a belief  arise  out  of  circumstances  of 
necessity  or  danger  which  a party  has,  intentionally  or  by  his 
own  fault,  brought  upon  himself?  We  think  not.  Hence  we 
see  no  error  in  the  following  instruction  upon  the  same  sub- 
ject of  justification,  to  which  the  defendant  took  exceptions: 

“ If  you  believe  beyond  a reasonable  doubt  from  the  evi- 
dence that  the  defendant  killed  the  deceased,  then  to  render 
said  killing  justifiable  it  must  appear  that  the  defendant  wa9 
wholly  without  fault  imputable  to  him  by  law,  in  bringing 
about  or  commencing  the  difficulty  in  which  the  mortal  wound 
was  given.” 

The  instruction  is  taken  literally  from  the  decision  of  the 
late  Supreme  Court  in  People  v.  Lamb,  17  Cal.  323,  which  has 
been  since  followed  and  approved  by  this  Court  in  People 
v.  Travis,  56  Id.  254.  It  is  true  that  in  People  v.  Simons, 
60  Cal.  72,  the  doctrine  enunciated  in  those  cases  seems 
to  have  been  questioned;  but  it  was  not  questioned  by  a 
majority  of  the  Judges  who  concurred  in  that  decision;  and 
the  case  is  not  entitled  to  be  considered  as  an  authoritative 
overruling  of  the  former  cases.  And  those  cases,  we  think, 
should  not  be  overruled,  for,  as  a proposition  in  criminal  law, 
the  doctrine  enunciated  by  them  rests  upon  reason  and  author- 
ity. As  has  been  already  said,  the  apprehension  of  danger  to 
life  or  limb  which  justifies  a man  for  taking  the  life  of  another 
must  be  an  honest  one  — one  that  is  well  grounded,  and  must 
arise  out  of  a reasonable  cause;  but  a cause  which  originates 
in  the  fault  of  the  person  himself  — in  a quarrel  which  he  has 
provoked,  or  in  a danger  which  he  has  voluntarily  brought 
upon  himself,  by  his  own  misconduct,  can  not  be  considered 
reasonable  or  sufficient  in  law  to  support  a well-grounded  ap- 
prehension of  imminent  danger  to  his  person.  Error  of 
apprehension  the  law  overlooks,  when  a man  is  called  upon, 
to  act  on  appearances;  but  it  does  not  overlook  dishonesty  of 
apprehension.  Hence  a real  or  apparent  necessity  brought 
about  by  the  design,  contrivance,  or  fault  of  the  defendant, 
can  not  be  availed  of  as  a defense  for  the  commission  of  a 
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crime.  ( State  v.  Rippy,  supra;  Stewart  v.  State,  15  Ohio  St. 
156 ; State  v.  Neeley,  20  Iowa,  109 ; State  v.  Roach,  34  Geo. 
78;  Stale  v.  Eiland,  52  Ala.  322;  State  v.  Evans,  44  Miss. 
762;  People  v.  Qainey,  97  111.  271.) 

Yet  it  is  not  to  be  doubted  that  a person  accused  of  crime 
may  show,  in  justification,  that  although  he  brought  upon 
himself  an  imminent  danger,  he,  in  the  presence  of  that  neces- 
sity, changed  his  mind  and  conduct,  and  honestly  endeavored 
to  escape  from  it,  but  could  not  without  striking  the  mortal 
blow.  But  that  is  not  the  present  case.  And,  in  the  absence 
of  such  circumstances,  it  must  be  true,  as  a legal  proposition 
that  where  a defendant  seeks  and  brings  upon  himself  a diffi- 
culty with  the  deceased,  in  which  he  willingly  continues  until 
he  involves  himself  in  the  necessity  to  kill,  the  law  will  not 
hold  him  guiltless.  The  right  of  self-defense,  which  justifies 
a homicide,  does  not  include  the  right  of  attack. 

2.  The  instruction  numbered  twenty-two  was  correct.  In 
effect,  the  Court  told  the  jury  that  if  they  were  satisfied 
“beyond  a reasonable  doubt,  from  all  the  facts  and  circum- 
stances in  the  case,”  of  the  existence  of  the  facts  which  he 
stated  to  them,  and  which  the  evidence  tended  to  prove,  then 
the  defendant  would  be  guilty  of  murder  or  manslaughter,  a3 
they  might  determine. 

It  is  allowable  for  a Court  to  give  a hypothetical  instruc- 
tion to  the  jury,  provided  the  province  of  the  jury  be  not  in- 
vaded. No  invasion  took  place  in  this  instance;  the  jury  were 
left  entirely  free,  in  the  exercise  of  their  functions,  to  find 
the  facts  stated  to  them,  and  were  cautioned  that  the  facts 
must  be  found  by  them,  from  the  evidence,  beyond  a reasonable 
doubt 

3.  A witness  for  the  prosecution,  on  his  direct  examination, 
testified  that  McCool  (the  deceased)  and  a younger  brother  of 
the  defendant,  on  the  morning  of  the  homicide,  came  along 
and  halted  right  in  front  of  the  door  of  the  saloon,  near  which 
the  witness  was  seated.  When  they  halted,  McCool  said  to 
young  Westlake,  “ I was  not  alluding  to  you  or  your  family.” 
At  the  time  of  the  remark  the  witness  did  not  observe  that 
the  defendant  was  present,  but  he  came  forward  and  joined 
them  immediately  afterwards  and  commenced  the  difficulty 
with  McCool,  in  which  the  latter  was  killed.  To  the  remark, 
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counsel  for  defendant  “ objected  aa  evidence  and  moved  that 
it  be  stricken  out.”  No  ruling  was  then  made  by  the  Court 
upon  the  objection  or  motion.  Impliedly,  the  Court  reserved 
its  ruling,  and  no  exception  was  taken  by  defendant.  But 
the  Court  did  not,  at  any  time  during  the  trial  of  the  cause, 
pass  upon  either,  and  this  omission  of  the  Court  is  assigned 
as  error.  But  the  defendant  did  not  at  any  time  ask  for  a 
ruling;  and  where  a defendant  makes  no  effort  to  obtain  a 
definite  ruling  upon  an  objection  to  a question  asked  of  a wit- 
ness, or  a motion  to  strike  out  the  answer  to  the  question,  the 
ruling  upon  which  has  been  reserved,  the  legal  presumption 
is  that  a ruling  was  waived.  (People  v.  Sanford,  43  Cal.  32.) 
This  presumption  also  arises  from  the  fact  disclosed  by  the 
record  in  this  case,  that  the  defendant  did  not  make  the  omis- 
sion of  the  Court  to  rule  upon  his  objection,  or  motion  to 
strike  out  part  of  the  grounds  of  his  motion  for  a new  trial. 

4.  A medical  witness,  called  by  the  defendant,  after  testi- 
fying that  he  had  made  a post-mortem  examination  of  the 
body  of  the  deceased,  was  asked  this  question : “ State  from 
the  examination  you  gave  of  the  wound,  the  course  of  the 
ball,  and  the  condition  of  the  deceased,  whether,  if  he  were 
moving  in  a north-westerly  direction,  or  standing  facing  a 
north-west  direction,  he  could  have  received  that  wound  from 
the  pistol  shot  fired  by  a person  standing  north  of  him  and 
facing  south?”  Objection  was  taken  to  the  question,  which 
was  sustained,  and  the  ruling  is  assigned  as  error. 

Whether  the  wound  of  which  the  deceased  died  could  have 
been  inflicted  by  a pistol  shot  fired  by  the  defendant  from  a 
certain  direction,  was  a fact  to  be  found  by  the  jury  from  the 
evidence  of  the  circumstances  in  which  the  homicide  was  com- 
mitted, or  to  be  inferred  from  the  relative  position  of  the  par- 
ties at  the  time  the  shot  was  fired ; it  was  not  such  a matter 
of  science  or  skill  as  required  the  opinion  of  an  expert  (Peo- 
ple v.  Smith,  4 Pac.  C.  L.  J.  213.)  There  was,  therefore,  no 
error  in  excluding  the  opinion  of  the  witness.  Nor  did  the 
Court  err  in  excluding  the  testimony  of  the  same  witness  as 
to  a declaration  made  by  McCool,  half  an  hour  after  he  had 
been  shot,  to  the  witness,  who  was  his  attending  physician. 
The  declaration  related  to  what  he  then  meant  to  do  to  the 
defendant  for  shooting  him.  Declarations  of  a person  who 
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has  been  shot,  made  half  an  hour  after  the  shooting,  as  to  what 
he  intends  to  do  to  the  man  who  shot  him,  are  not  part  of  the 
res  gestcB  of  the  shooting.  (C.  C.  P.,  § 1850.) 

Lastly. — It  is  contended  that  in  excluding  the  testimony  of 
John  Stewart,  a witness  for  the  defendant,  as  to  the  communi- 
cation to  defendant  of  a threat  which  had  been  made  by 
McCool  against  the  defendant,  there  was  error.  But  the  threat, 
and  the  communication  of  it  to  the  defendant,  had  been  proved 
by  the  testimony  of  another  witness,  who  was  unimpeached 
and  uncontradicted,  and  the  defendant  himself  testified  on 
the  same  subject.  The  exclusion  of  the  testimony  of  one  wit- 
ness as  to  a fact  which  has  been  proved  by  the  uncontradicted 
evidence  of  another  witness,  is  not  a prejudicial  error  ( Peo- 
ple v.  Reed,  48  Cal.  553) ; for  the  direct  evidence  of  one  wit- 
ness who  is  entitled  to  full  credit  is  sufficient  for  proof  of  any 
fact,  except  perjury  and  treason.  (Sec.  1844,  C.  C.  P.) 

There  is  no  error  in  the  record,  and  the  judgment  and  order 
appealed  from  are  affirmed. 

Moeeisos,  C.  J.,  and  M trick,  J.,  concurred. 

Ross,  J.,  concurred  in  the  judgment. 

Shaepsteix,  J.,  dissenting: 

The  following  instruction,  in  which  the  Court  said,  “ If  you 
believe  beyond  a reasonable  doubt,  from  the  evidence,  that 
the  defendant  commenced  the  affray  with  the  deceased,  in 
which  the  mortal  wound  was  given,  then  his  fear  of  danger, 
if  really  entertained,  would  not  justify  him  in  taking  the  life 
of  the  deceased,”  can  not,  in  my  judgment,  be  reconciled  with 
that  provision  of  the  Penal  Code  which  makes  homicide  justi- 
fiable, when  committed  by  a person  in  the  lawful  defense  of 
such  person,  even  if  he  was  the  assailant,  if  he  had  really  and 
in  good  faith  endeavored  to  decline  any  further  struggle  be- 
fore the  homicide  was  committed.  (Pen.  C.,  § 177.)  This 
error,  if  error  it  be,  is  repeated  in  several  other  instructions. 
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tNo.  7,140.  — In  Bank.] 

December  12,  1882. 

THE  REMINGTON  SEWING  MACHINE  COMPANY 
v.  JOSEPH  H.  COLE  et  al. 

CHAjtan  or  Placi  ot  Trial — Actio* — Pmscnca. — Action  commenced  In 
the  City  nnd  Connty  ol  San  Francisco.  Joseph  H.  Cole  and  George  N. 
'ole  were  united  aa  defendants  with  Jewell  and  8bowers.  The  complaint 
alleged  that  Showers,  Jewell,  and  George  N.  Cole  formed  a copartner- 
ship; that  plaintiff  entered  Into  an  agreement  with  said  partnership,  etc.; 
that  as  a condition  precedent  to  said  agreement  plaintiff  exacted  from 
each  and  every  member  of  the  firm  a bond  in  the  sum  of  ten  thousand 
dollars,  conditioned  that  If  said  Showers,  Jewell,  and  Cole  should  from 
time  to  time,  as  the  same  should  become  due,  pay  all  dues,  etc.,  which 
under  their  agreement  might  become  due  to  plaintiff,  or  In  default  thereof, 
that  said  member  would  pay  to  plaintiff  his  one-third  part  of  any  sucb 
Indebtedness,  then  the  obligation  to  be  void ; otherwise,  etc.  George  N. 
Cole,  as  one  of  the  firm,  executed  such  a bond  to  the  plaintiff,  with  Joseph 
H.  Cole  as  surety.  After  the  dissolution  of  the  copartnership,  and  settle- 
ment of  the  affairs,  the  firm  was  Indebted  to  the  plaintiff  in  the  sum  of 
nine  thousand  seven  hundred  and  one  dollars  and  fifty-five  cents,  ot  which 
the  complaint  alleged,  Joseph  II.  Cole  became  liable  to  pay  three  thousand 
two  hundred  and  tblrty-three  dollars  and  eighty-five  cents;  that  since  said 
settlement  Showers  and  Jewell  paid  to  plaintiff  six  thousand  two  hun- 
dred and  eight  dollars  and  thirty-four  cents,  leaving  unpaid  three  thou- 
sand one  hundred  and  ninety-three  dollars  and  twenty-one  cents.  Prayer 
therefor  against  the  four  defendants.  Showers  and  Jewell  demurred.  The 
other  defendant*  Joseph  B.  Cole  and  George  N.  Cole,  also  demurred,  and 
moved  a change  of  the  place  of  trial,  which  waa  denied  August  30, 
1878.  Afterwards  the  demurrer  of  the  defendants  Joseph  B.  Cole  and 
George  N.  Cole  was  overruled,  and  the  action  was  dismissed  as  to  Showers 
and  Jewell.  Subsequently  the  defendants  Joseph  B.  Cole  and  George  N. 
Cole  made  a second  motion  for  change  of  the  place  of  trial,  which  waa 
also  denied,  and  this  appeal  was  taken  by  them  from  the  order  denying 
tbelr  second  motion.  Both  motions  by  them  were  made  upon  the  ground 
that  they  were  residents  of  the  County  of  San  Joaquin. 

Held:  1.  If  the  complaint  counted  alone  on  the  bond  executed  by  Joseph 
H.  and  George  N.  Cole,  there  was  no  cause  of  action  stated  against 
Jewell  or  Showers,  and  they  were  Improperly  made  parties.  In  that 
view,  the  Coles  were  entitled  to  a change  of  the  place  of  trial,  and  their 
motion  la  that  behalf,  made  In  1877,  and  denied  August  30,  1878,  ought 
to  have  been  granted,  notwithstanding  Jewell  and  Showers  then  re- 
mained parties  of  record.  From  the  order  made  refusing  a change  of 
venue,  the  parties  aggrieved  were  entitled  to  appeal,  and  that  was  their 
remedy. 

2.  If,  on  the  other  hand,  the  complaint  contained  a cause  of  action 
against  Jewell  and  Showers,  the  order  made  August  30,  1878,  was  rightly 
made,  for  the;  did  not  join  In  the  motion  for  a change  of  the  place  of 
trial,  bat  on  the  contrary  filed  a demurrer,  without  objection,  on  that 
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ground.  If  there  was  a cause  of  action  stated  against  them,  they  had  aa 
much  right  to  hare  It  tried  In  the  city  and  county  of  San  Francisco,  where 
the  action  was  commenced,  as  their  co-delendanu  had  to  have  It  tried  la 
the  county  of  their  residence. 

3.  In  either  event,  the  subsequent  dismissal  of  the  notion  a a to  Showers 
and  Jewell  could  not  operate  to  confer  on  the  other  defendants  the  right  to 
demand  a change  of  the  place  of  trial,  for  that  right  Is  to  be  determined 
by  the  condition  of  things  existing  at  the  time  the  parties  claiming  It  drat 
appealed  In  the  action. 


Appeal  by  the  defendants,  Joseph  H.  Cole  and  George  N. 
Cole,  from  an  order  of  the  Superior  Court  of  the  City  and 
County  of  San  Francisco,  denying  their  motion  for  a change 
of  the  place  of  trial.  Edmonds,  J. 

Action  on  a bond.  The  action  was  commenced  September 
29,  1877,  in  the  Fifteenth  District  Court  The  complaint  is 
as  follows: 

The  Remington  Sewing  Machine  Company,  hereinafter 
styled  plaintiff,  complains  of  Joseph  H.  Cole,  George  N.  Cole, 

O.  H.  Jewell,  and  A.  Showers,  defendants  herein,  and  for  cause 
of  action  alleges: 

1.  That  plaintiff  ia,  and  at  all  the  times  hereinafter  men- 
tioned was,  a corporation  organized  under  the  laws  of  the 
State  of  Now  York,  and  ia  and'  was  engaged  in  the  manufac- 
ture and  sale  of  the  Remington  sewing  machines,  so  called. 

2.  That  on  or  about  the  first  day  of  January,  a.  d.  1875,  the 
defendants,  A.  Showers,  0.  H.  Jewell,  and  George  N.  Cole, 
entered  into  and  formed  a copartnership  under  the  style  of 
Showers,  Jewell  & Cole,  for  the  purpose  of  buying  and 
selling  the  aforesaid  Remington  sewing  machines  in  the  State 
of  California  and  elsewhere. 

3.  That  after  the  formation  of  such  copartnership  the  plaint- 
iff entered  into  an  agreement  with  the  said  Showers,  Jewell 
& Cole,  as  partners  as  aforesaid,  whereby  the  plaintiff  agreed 
among  other  things  to  sell  to  said  firm  only  in  the  States  of 
California  and  Oregon  its  said  Remington  sewing  machines, 
at  certain  agreed  rates,  and  upon  certain  conditions,  and  the 
said  firm  of  Showers,  Jewell  & Cole  did  agree  with  the  plaint- 
iff among  other  things  to  maintain  and  keep  open  a store  in 
San  Francisco,  California,  for  the  sale  of  said  machines,  and 
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to  pay  the  plaintiff  certain  agreed  rates  -for  all  such  machines 
sold  and  delivered  to  them  by  the  plaintiff. 

4.  That  as  a condition  precedent  to  the  aforesaid  agree- 
ment between  plaintiff  and  the  said  firm  of  Showers,  Jewell 
k Cole,  the  plaintiff  did  acquire  and  exact  from  each  and 
every  member  of  said  firm  a bond  in  the  sum  of  ten  thou- 
sand dollars,  with  good  and  sufficient  surety,  and  conditioned 
that  if  said  Showers,  Jewell  & Cole  should  from  time  to  time, 
and  at  all  times,  as  the  same  should  become  due  and  payable, 
pay  and  satisfy  all  dues,  demands,  or  any  balances,  which, 
under  their  aforesaid  agreement,  might  become  due  to  the 
plaintiff,  or  in  default  thereof,  that  said  member  would  pay 
to  the  plaintiff  his  ode  third  part  or  proportion  of  any  such 
indebtedness,  then  the  obligation  to  be  void,  otherwise  in  full 
force  and  effect 

5.  That  pursuant  to  such  condition  the  said  defendant, 
George  N.  Cole,  as  one  of  the  said  firm  of  Showers,  Jewell  & 
Cole,  did,  on  the  tenth  day  of  February,  a.  d.  1875,  make, 
execute,  and  deliver  to  plaintiff  his  certain  bond  in  the  sum 
of  ten  thousand  dollars,  with  the  defendant,  Joseph  H.  Cole, 
as  surety  thereon,  and  of  which  the  following  is  a copy,  to 
wit : “ Know  all  men  by  these  presents,  that  I,  George  N. 
Cole,  of  Stockton,  in  California,  as  principal,  and  Joseph  H. 
Cole,  of  O’Neal  Township,  California,  as  surety,  are  firmly 
bound  and  obliged  unto  E.  Remington  & Sons,  of  Ilion,  New 
York,  a firm  duly  established  and  doing  business  under  said 
name,  in  the  full  and  just  sum  of  ton  thousand  dollars,  the 
which  sum,  well  and  truly  to  be  paid  to  them,  said  E.  Rem- 
ington & Sons,  or  the  survivor  or  survivors  of  them  or  their 
assigns,  or  representatives  of  them,  we  jointly  and  severally 
bind  and  oblige  ourselves,  and  our  several  heirs,  representa- 
tives, and  assigns,  firmly  by  these  presents.  Sealed  with  our 
seals,  and  dated  this  tenth  day  of  February,  a.  d.  1875.  The 
condition  of  this  obligation  is  such  that,  whereas,  on  the  first 
day  of  January,  1875,  the  said  George  N.  Cole  became  an 
equal  copartner  with  A.  Showers  and  O.  H.  Jewell  in  the 
business  of  selling  and  dealing  in  the  sale  and  disposition  of 
the  Remington  sewing  machines,  a machine,  the  patent  of 
which  is  owned  by  E.  Remington  & Sons,  and  transacting 
said  business  under  the  firm  name  of  Showers,  Jewell  & 
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Cole,  which  said  firfu  have  entered  into  an  arrangement  or 
agreement  to  and  with  said  E.  Remington  & Sons  for  the 
supplying  of  said  sewing  machines  to  said  firm,  for  the  pur- 
pose of  sale  and  the  carrying  on  of  their  said  business. 
Now,  therefore,  if  the  said  Showers,  Jewell  & Cole  shall  from 
time  to  time,  and  at  all  times,  as  the  same  shall  become  due 
and  payable,  pay  and  satisfy  all  dues,  demands,  or  any  bal- 
ances, wbi'di,  under  their  said  arrangement,  agreement,  or 
understanding,  as  to  the  terms  of  dealing,  may  be  or  become 
due,  owing  and  payable  to  said  E.  Remington  & Sons  for 
supplies  and  machines  as  aforesaid,  or  in  default  thereof,  the 
said  George  N.  Cole  shall  well  and  truly  pay  or  cause  to  be 
paid  or  settled  to  the  satisfaction  of  said  E.  Remington  & 
Sons  his  one  third  part  or  proportion  of  any  such  due,  in- 
debtedness, or  balance,  then  this  obligation  shall  be  void  and 
of  no  effect,  otherwise  be  and  remain  in  full  force  and  virtue. 
Sealed  with  our  seals,  and  delivered  in  presence  of  William 
Graham.  Georoe  N.  Cole,  J.  H.  Cole.” 

6.  That  by  mistake  and  inadvertence,  the  name  of  E. 
Remington  & Sons  was  inserted  in  said  bond  instead  of  that 
of  the  Remington  Sewing  Machine  Company,  though  the  said 
bond  was  given,  and  intended  to  be  given  by  said  defendants, 
George  N.  Cole  and  J.  H.  Cole,  to  said  Remington  Sewing 
Machine  Company,  the  plaintiff  herein,  and  was  by  them  to 
this  plaintiff  deliveredA  and  the  plaintiff  accepted  the  same 
without  noticing  said  mistake ; and  the  said  defendants,  George 
N.  Cole  and  Joseph  H.  Cole,  thereby  covenanted  with  the 
plaintiff,  under  their  hands  and  seals,  to  pay  to  the  plaintiff 
the  sum  of  ten  thousand  dollars  upon  the  conditions  therein 
mentioned;  that  in  order  to  make  said  bond  conform  to  the 
actual  intentions  of  the  parties  thereto,  it  is  necessary  that 
the  name  of  “ E.  Remington  & Sons,”  wherever  occurring 
therein,  should  be  changed  to  the  words  “ The  Remington  Sew- 
ing Machine  Company,”  and  also  the  words  “ of  Ilion,  New 
York,  a firm  duly  established  and  doing  business  under  said 
name,”  after  the  words  “ E.  Remington  & Sons,”  first  occurring 
in  said  bond,  be  changed  to  “ of  Ilion,  New  York,  a corporation 
duly  established  and  doing  business  under  said  name.” 

7.  That  on  or  about  the day  of  May,  a.  d.  1876,  the 

said  firm  of  Showers,  Jewell  & Cole  was  dissolved  by  mutual 
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consent;  and  upon  a settlement  thereafter  had  by  said  firm 
and  the  members  thereof  with  the  plaintiff,  it  was  found  that 
the  said  firm  was  indebted  to  plaintiff  in  the  sum  total  of 
nine  thousand  seven  hundred  and  one  dollars  and  fifty-five 
cents,  of  which  amount,  by  the  terms  and  conditions  of  said 
bond,  the  defendant,  Joseph  H.  Cole,  became  and  was  liable 
to  pay  to  plaintiff  the  full  sum  of  three  thousand  two  hundred 
and  thirty-three  dollars  and  eighty-five  cents;  that  since  said 
aettlement  the  defendants,  Showers  and  Jewell,  have  paid  to 
plaintiff  on  account  of  said  indebtedness  the  stun  of  six  thou- 
tand  five  hundred  and  eight  dollars  and  thirty-four  cents,  and 
there  is  now  owing  and  unpaid  to  plaintiff  thereon  the  sum 
of  three  thousand  one  hundred  and  ninety-three  dollars  and 
twenty-one  cents.  That  the  defendants,  George  N.  Cole  and 
Joseph  H.  Cole,  have  paid  no  part  of  said  sum  of  nine  thou- 
sand seven  hundred  and  one  dollars  and  fifty-five  cents,  nor 
has  either  of  them;  and  there  is  now  owing  to  plaintiff  from 
said  George  N.  Cole  and  Joseph  H.  Cole,  on  account  of  said 
indebtedness  and  said  bond,  the  sum  of  three  thousand  one 
hundred  and  ninety-three  dollars  and  twenty-one  cents,  which 
became  due  and  payable  on  August  1,  1877.  That  the  plaintiff 
has  demanded  payment  of  said  sum  of  three  thousand  one 
hundred  and  ninety-three  dollars  and  twenty-one  cents  from 
each  and  all  of  said  defendants,  but  they  have  each  and  all 
neglected  and  refused  to  pay  the  same. 

Wherefore  plaintiff  prays  the  judgment  of  this  Court:  1. 
That  the  bond  set  forth  in  count  fifth  of  this  complaint  herein 
may  be  reformed  in  the  particulars  set  forth  in  said  complaint, 
and  so  it  may  be  taken  and  construed  to  run  to  the  Reming- 
ton Sewing  Machine  Company,  the  plaintiff  herein.  2.  That 
plaintiff  have  and  recover  from  the  defendants  herein  the  sum 
of  three  thousand  one  hundred  and  ninety-three  dollars  and 
twenty-one  cents,  with  interest  thereon  from  August  1,  1877, 
at  the  rate  of  ten  per  cent  per  annum,  and  costs  of  suits,  and 
for  such  other  and  further  relief  herein  as  the  plaintiff  may  be 
entitled  to. 

The  defendants  Showers  and  Jewell  demurred  to  the  com- 
plaint 

The  defendants  Joseph  H.  Cole  and  George  N.  Cole  also 
demuired,  and  moved  a change  of  the  place  of  trial,  which  was 
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denied,  August  30,  1878,  by  the  District  Court  Afterwards 
the  demurrer  of  the  defendants  Joseph  H.  Cole  and  George 
N.  Cole  was  overruled,  and  the  action  was  dismissed  by  the 
plaintiff  as  to  the  defendants  Showers  and  Jewell.  The  defend- 
ants Joseph  H.  and  George  N.  Cole  thereafter  answered  the 
complaint  On  the  fourteenth  day  of  January,  a.  d.  1880,  the 
defendants  Joseph  H.  Cole  and  George  N.  Cole,  without  pre- 
viously asking  leave  of  the  Court  so  to  do,  made  a second  mo- 
tion for  change  of  the  place  of  trial,  which  was  heard  and  denied 
by  the  Superior  Court.  Both  motions  were  made  upon  the 
ground  that  the  defendants  Joseph  H.  Cole  and  George  S'.  Cole 
were  residents  of  the  County  of  San  J oaquin.  A bill  of  excep- 

tions was  filed,  and  this  appeal  taken. 

J.  H.  Budd,  for  Appellants. 

The  complaint  shows  a cause  of  action  which  must  be  tried 
in  the  county  where  the  defendants  resided  at  the  commence- 
ment of  the  action,  if  duly  demanded  in  writing  by  the  defend- 
ants. (Code  Civil  Procedure,  §§  395,  396.)  The  language  of 
Section  395  of  the  Code  is  imperative  on  this  point  The  fol- 
lowing are  its  provisions,  viz. : In  all  other  cases  the  action  must 
be  tried  in  the  county  in  which  the  defendants,  or  seme  of  them, 
resided  at  the  commencement  of  the  action. 

The  appellants  resided  at  the  commencement  of  the  action 
in  the  County  of  San  Joaquin,  and  filed  their  affidavits  show- 
ing that  fact,  and  an  affidavit  of  merits,  and  demanded  in 
writing  that  the  trial  be  had  in  the  proper  county.  This  was 
at  the  time  they  appeared  in  the  action.  The  right  of  appel- 
lants to  have  the  action  tried  in  the  county  of  their  residence 
is  given  by  the  Code,  and  can  only  be  waived  as  provided  by 
Section  396  of  the  Code;  and  if  not  so  waived,  the  Court  in 
which  the  action  is  brought  has  no  jurisdiction  to  try  the 
action. 

When,  therefore,  the  plaintiff  voluntarily  dismissed  the  ac- 
tion as  to  Jewell  and  Shower,  two  persons  named  as  defend- 
ants in  the  complaint,  the  right  of  the  appellants  arose,  under 
the  Code,  to  have  the  action  tried  in  the  county  of  their  res- 
idence, unless  they  had  waived  that  right  by  failure  to  file  an 
affidavit  of  merits,  and  demand  in  writing  a trial  of  the  action 
in  the  county  of  their  residence  at  the  commencement  of  the 
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action.  There  was  no  such  waiver,  and  the  Court  in  which 
the  action  wa9  brought,  had,  after  such  dismissal,  no  jurisdic- 
tion to  try  the  action  unless  with  appellant’s  consent.  And 
the  subsequent  affidavit  of  merits  and  of  residence,  and  de- 
mand in  writing  by  defendants,  showed  they  did  not  consent 
to  the  trial  of  the  action  in  the  Court  in  San  Franciso,  but 
insisted  on  their  statutory  right  to  have  the  action  tried  in 
the  County  of  San  Joaquin,  the  county  of  their  residence. 
To  state  the  matter  syllogistically : in  all  cases  of  actions  on 
contracts,  the  defendants  have  the  right  to  have  the  action 
tried  in  the  county  of  their  residence  at  the  commencement 
of  the  action,  unless  they  waive  that  right  by  failure  to  file 
an  affidavit  of  merits,  and  to  demand  in  writing,  at  the  time 
they  appeared  in  the  action,  that  the  trial  of  the  action  be  had 
in  that  county. 

This  is  an  action  on  contract,  and  the  appellants,  when  they 
appeared  in  the  action,  filed  the  proper  affidavit  of  merits  and 
of  their  residence  in  San  Joaquin  County,  at  the  commence- 
ment of  the  action,  and  demanded  in  writing  that  the  action  be 
tried  in  that  county.  Therefore  the  appellants  have  the  right 
to  have  this  action  tried  in  that  county.  It  is  urged  by  the 
counsel  for  defendant,  that  appellants  should  have  appealed 
from  the  order  of  the  District  Court,  denying  their  first  appli- 
cation to  change  the  place  of  trial.  Such  appeal  would  have 
been  frivolous.  The  order  of  the  District  Court  was  properly 
made  on  the  facts  then  existing.  The  statutory  right  of  appel- 
lants to  have  the  action  tried  in  the  county  of  their  residence 
had  not  then  arisen.  Appellants  took  the  prescribed  statutory 
steps  to  prevent  a waiver  of  such  right  when  it  should  arise, 
and  when  it  did  arise  under  the  provisions  of  the  Code,  insisted 
on  that  right 

E.  S.  Pillsbury,  for  Respondent 

The  first  motion  for  change  of  place  of  trial  was  properly 
■lenied,  because  all  the  defendants  did  not  join  in  the  motion, 
and  no  reason  was  assigned  by  the  moving  parties  for  such 
failure.  ( Pieper  v.  Ceniinela  Land  Co.,  56  Cal.  173,  and 
cases  therein  cited.)  The  motion  having  been  made  upon  the 
same  ground  as  the  first,  viz.,  residence  in  San  Joaquin 
County,  the  decision  of  the  first  motion  became  the  law  on  all 
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points  involved  therein,  and  obligatory  upon  the  Court  and 
parties.  The  remedy  was  by  appeal.  ( Lang  v.  Specht,  7 P. 
C.  L.  J.  236.)  If  the  remedy  was  not  by  appeal,  the  second 
application  for  change  of  venue  was  properly  denied,  because 
not  made  at  the  time  the  defendants  appeared  and  demurred. 
They  could  not  move  after  filing  their  demurrer.  It  was  a 
right  which  could  be  waived.  ( Pearkes  v.  Freer,  9 Cal.  642 ; 
Jones  v.  Frost,  28  Cal.  245.)  “ A defendant  who  demurs  to  u 
complaint  without  answering  must  demand  a transfer,  if  he 
claim  it  on  the  ground  that  the  proper  county  is  not  desig- 
nated before  or  when  he  demurs.”  ( Cook  v.  Pendergast,  8 P. 
C.  L.  J.  1006.) 

Rosa,  J. : 

If  the  complaint  counted  alone  on  the  bond  executed  by 
Joseph  H.  and  George  N.  Cole,  there  was  no  cause  of  action 
stated  against  Jewell  or  Showers,  and  they  were  improperly 
made  parties.  In  that  view,  the  Coles  were  entitled  to  a 
change  of  the  place  of  trial,  and  their  motion  in  that  behalf 
made  in  1877,  and  denied  August  30,  1878,  ought  to  have  been 
granted,  notwithstanding  Jewell  and  Showers  then  remained 
parties  of  record.  From  the  order  made  refusing  a change  of 
venue  the  parties  aggrieved  were  entitled  to  appeal,  and  that 
was  their  remedy.  If,  on  the  other  hand,  the  complaint  con- 
tained a cause  of  action  against  Jewell  and  Showers,  the  order 
made  August  30,  1878,  was  rightly  made,  for  they  did  not 
join  in  the  motion  for  a change  of  the  place  of  trial,  but  on 
the  contrary,  filed  a demurrer,  without  objection,  on  that  ground. 
If  there  was  a cause  of  action  stated  against  them,  they  had  as 
much  right  to  have  it  tried  in  the  City  and  County  of  San 
Francisco,  where  the  action  was  commenced,  as  their  co- 
defendants  had  to  have  it  tried  in  the  county  of  their  residence. 
In  either  event,  we  do  not  perceive  how  the  subsequent  dis- 
missal of  the  action  as  against  Jewell  and  Showers  could  operate 
to  confer  on  the  other  defendants  the  right  contended  for  by 
them.  That  right  is  to  be  determined  by  the  condition  of  things 
existing  at  the  time  the  parties  claiming  it  first  appeared  in 
the  action. 

Order  affirmed. 
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Me  Kin  8TB  y and  McKee,  JJ.,  and  Mobeison,  C.  J.,  con- 
curred. 

Sharpstein,  J.,  dissenting: 

I dissent  This  is  one  of  the  actions  which  the  Code  de- 
clares “ must  be  tried  in  the  county  in  which  the  defendants 
or  some  of  them  reside  at  the  commencement  of  the  action.” 
(C.  C.  P.  395.)  Before  the  action  was  dismissed  as  to  any  of 
the  defendants,  some  of  them  resided  in  San  Francisco  and 
some  of  them  in  San  Joaquin  County.  After  the  dismissal 
of  the  action  as  to  some  of  them,  the  remaining  ones  resided 
in  San  Joaquin.  They  had  a right  to  have  the  action  tried  in 
that  county,  and  if  they  did  not  waive  that  right,  the  Court 
erred  in  denying  their  application  to  have  the  place  of  trial 
changed  from  San  Francisco  to  San  Joaquin.  The  right  might 
have  been  waived  by  appearing  and  answering  or  demurring 
without  filing  an  affidavit  of  merits  and  demanding  “ in  writ- 
ing that  the  trial  be  had  in  the  proper  county.”  (Id.  396.) 

The  appellants,  cm  their  first  appearance,  as  the  sole  de- 
fendants in  the  action,  and  at  the  time  of  filing  their  answer, 
did  file  an  affidavit  of  merits  and  a demand  “ in  writing  that 
the  trial  be  had  in  the  proper  county.”  Before  that,  either 
San  Francisco  or  San  Joaquin  was  the  proper  county.  Now 
it  could  never  have  been  the  intention  of  the  Legislature  that 
a plaintiff,  by  improperly  joining  persons  who  resided  in  the 
same  county  with  himself,  against  whom  his  complaint  showed 
that  he  had  no  cause  of  action,  with  persons  residing  in  another 
county  against  whom  he  did  allege  a cause  of  action  as  defend- 
ants, could  defeat  the  right  of  the  real  defendants  to  have  the 
action  tried  in  the  proper  county,  particularly  when,  as  in  this 
case,  the  action  is  dismissed  as  to  the  defendants  residing  in 
the  same  county  with  himself  before  the  filing  of  the  answer. 
Whenever  tne  attention  of  the  Legislature  is  manifest  it  must 
prevail  in  the  construction  of  statutes.  The  object  of  the 
Legislature  was  to  prevent  the  trial  of  actions  in  counties  other 
than  those  in  which  the  defendants  resided,  unless  they  waived 
that  right  I do  not  think  that  the  Courts  should  sanction  a 
palpable  evasion  of  such  a statute. 

M trick,  J.,  concurred  with  Mr.  Justice  Shakpstein. 
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[No.  8,482.  — Id  Bank.] 

December  12.  1882. 

H.  F.  NEHRBAS  v.  THE  CENTRAL  PACIFIC  RAIL- 
ROAD COMPANY. 

When  Questions  or  Negligence  to  be  Left  to  Jury Action  by  the  father 

to  recover  damages  for  loaa  of  five  children,  ranging  from  Are  to  sixteen 
years  of  age,  killed  In  a collision  with  a train  belonging  to  defendant 
The  children  killed  were  returning  home  from  a May-day  picnic.  In  a 
light  wagon  drawn  by  one  gentle  horse.  The  oldest  — a girl  of  sixteen  — 
was  driving.  She  was  acquainted  with  the  highway  over  which  she  was 
passing  and  with  the  point  at  which  It  was  crossed  by  the  railroad  track. 
Several  persons  In  vehicles  preceded  her  on  the  highway,  and  had  crossed 
the  railroad,  the  nearest  one  being  some  four  hundred  feet  In  advance; 
and  she  was  followed  by  a boy  thirteen  years  old,  at  a considerable  distance 
In  the  rear.  On  the  railroad,  about  three  hundred  and  thirty-five  feet  from 
the  point  of  crossing,  was  a covered  bridge.  On  either  side  of  the  rail- 
road, between  the  bridge  and  Its  Intersection  with  the  highway,  were  a 
number  of  eucalpytus  trees  planted  by  the  defendant,  and  which  had  attained 
such  sixe,  as,  according  to  some  of  the  testimony  In  the  case,  prevented  — 
‘a  connection  with  some  of  the  neighboring  orchards  — an  approaching 
tram  from  being  seen  by  those  traveling  the  highway,  until  the  traveler 
should  reach  a point  very  close  to  the  railroad  track.  There  was  also  evi- 
dence going  to  show  that  at  the  time  of  the  accident  the  train  was  slightly 
behind  time,  and  was  running  at  the  rate  of  from  thirty-three  to  thirty-five 
miles  per  hour,  whereas  the  rate  at  which  the  trains  usually  ran  at  that 
point  was  from  twenty-five  to  thirty  miles  an  hour.  Further,  there  was 
some  evidence  tending  to  show  that  the  bell  was  not  rung  nor  the  whlstls 
blown. 

Held:  1.  This  evidence,  especially  that  relating  to  the  Increased  speed, 

under  the  circumstances  appearing,  tended  to  show  negligence  on  the  part 
of  the  defendant,  and  It  was  for  the  Jury  to  pass  upon  the  effect  of  this 
testimony:  2.  The  evidence  was  sufficient  to  Justify  the  verdict  of  the  Jury 

against  the  defendant  on  the  question  of  the  defendant's  negligence. 

Ip. — Contributory  Neglioence. — If  It  clearly  appears  from  the  undisputed 
facts,  Judged  of  In  the  light  of  that  common  knowledge  and  experience  of 
which  Courts  are  bound  to  take  notice,  that  a party  has  not  exercised 
such  care  as  men  of  common  prudence  usually  exercise  In  positions  of  like 
exposure  and  danger,  the  question  of  negligence  Is  one  of  law,  to  be  decided 
by  the  Court.  In  all  other  cases  the  question  must  be  submitted  to  the  Jury 
under  proper  Instructions. 

Held:  In  the  present  case  the  question  of  contributory  negligence  on  the  part 
of  the  deceased  children  was  properly  submitted  to  the  Jury,  and  there 
exists  no  valid  reason  for  disturbing  the  finding  of  the  Jury  on  this  point 
against  the  defendant. 

Bulb  of  Damages. — In  this  action  under  the  law  of  this  State  the  Jury  was 
not  limited  In  assessing  the  plaintiff's  damages  to  his  actual  pecuniary  Injury 
sustained  by  him  by  reason  of  the  Iosb  of  services  of  his  children. 
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Appeal  by  defendant  from  the  judgment  of  the  Superior 
Court  of  the  County  of  Alameda.  Greene,  J. 

Action  for  damages  caused  through  the  negligence  of  the 
defendant  Upon  the  conclusion  of  the  plaintiff’s  testimony 
in  the  Court  below  the  defendant  moved  for  a nonsuit,  which 
was  denied.  The  defendant  offered  no  testimony.  The  jury 
returned  a verdict  for  the  plaintiff  in  the  sum  of  ten  thou- 
sand eight  hundred  dollars.  The  defendant,  without  moving 
for  a new  trial  in  the  Court  below,  prepared  a bill  of  excep- 
tions to  be  used  on  appeal.  The  facta  are  stated  in  the  opin- 
ion of  the  Court.  After  the  decision  in  bank  a petition  for 
rehearing  was  presented  and  denied. 

Henry  Vrooman  and  W.  H.  L.  Barnes,  for  Appellant 

The  damages  were  excessive  and  contrary  to  law.  (Sedg- 
wick on  Measure  of  Damages,  voL  ii.,  p.  537.)  The  author 
says:  “ Where  there  is  a prospective  pecuniary  loss,  resulting 
from  the  death,  damages  may  be  recovered  in  compensation 
for  such  loss.  It  may  be  difficult,  from  the  nature  of  the 
case,  to  lay  down  more  than  a general  rule  to  govern  the  jury 
in  their  award  of  prospective  damages.  There  should  be,  at 
least,  a reasonable  expectation  of  pecuniary  benefit  from  the 
life  of  the  deceased  to  entitle  the  plaintiff  to  recover. 

“ Definite  instructions  should  be  given  to  the  jury  as  to 
the  true  measure  of  damages  under  the  statute,  although 
much  must  be  left,  it  is  said,  to  their  sound  discretion.  The 
rule  on  the  proper  measure  of  damages  in  this  class  of  cases 
is  nowhere  better  stated  than  by  Sharswood,  J.,  in  Penn.  R. 
R.  Co.  v.  Butler,  57  Pa.  St.  335,  where  the  learned  Judge  says: 
‘After  an  attentive  examination  and  review  of  all  the  cases 
which  have  heretofore  been  decided,  we  are  of  opinion  that 
the  proper  measure  of  damages  is  the  pecuniary  loss  suffered 
by  the  parties  entitled  to  the  sum  to  be  recovered  (in  this 
instance  the  children  of  the  deceased),  without  any  solatium 
for  distress  of  mind,  and  that  loss  is  what  the  deceased  would 
have  probably  earned  by  his  intellectual  or  bodily  labor  in 
his  business  or  profession  during  the  residue  of  his  lifetime, 
and  which  would  have  gone  for  the  benefit  of  his  children, 
Cal  Kkps.  LXM  — II 
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taking  into  consideration  bis  age,  ability,  and  disposition  to 
labor,  and  bis  babits  of  living  and  expenditure.’ 

“As  to  the  future  services  of  minors,  damages  under  this 
statute  may  also  be  recovered  for  the  pecuniary  loss,  present 
or  prospective,  resulting  from  the  death  of  minors.  But  it 
should  be  made  to  appear  to  the  jury  that  there  is,  at  least,  a 
reasonable  expectation  that  the  services  of  the  child  will  be 
of  pecuniary  value  to  the  plaintiff.” 

In  Oldfield  v.  The  N.  Y.  & H.  R.  R.  Co.,  14  N.  Y.  310,  this 
language  was  used  by  Judge  Wright:  “Since  the  jury  must 
be  satisfied  by  proof  of  the  probability  of  actual  loss  result- 
ing to  the  plaintiff  from  the  death  of  the  minor,  the  condition 
of  the  parents,  the  occupation  of  the  father,  etc.,  are  admissi- 
ble in  evidence  in  this  class  of  cases,  when  not  in  others,  under 
the  statute,  to  enable  the  jury  to  determine  the  actual  loss 
which  will,  in  all  probability,  result  from  the  death  of  a 
child.”  (Citing  Ewen  v.  Chicago  & N.  W.  R.  Co.,  38  Wis. 
613 ; Barley  v.  Chicago  & AUon  R.  R.,  4 Biss.  430 ; Chicago  v. 
Powers,  42  111.  169.) 

“ But  the  damages  must  be  limited  to  the  minority  of  the 
child.  It  is  the  pecuniary  value  of  the  services  of  the  boy 
during  his  minority  that  can  be  recovered.”  (Citing  Caldwell 
v.  Brown,  58  Pa.  St.  453 ; State  of  Maryland  v.  B.  & 0.  R.  R. 
Co.,  24  Md.  84;  Penn.  R.  R.  Co.  v.  Kelly,  31  Pa.  St  372; 
Penn.  R.  R.  Co.  v.  Zebe,  33  Pa.  St  318 ; Velfer,  Adm’r,  v.  N. 
R.  R.  Co.,  30  N.  J.  L.  188.) 

“ The  expense  of  providing  for  the  child,  had  he  lived, 
should  be  estimated  and  deducted  from  the  estimated  earn- 
ings of  the  child.  Says  Van  Dyke,  J.,  in  the  case  last 
above  cited : “ The  action  is  the  creation  of  the  statute.”  In 
the  same  action  the  Court  says  the  common  law  gives  no 
action  to  a father  sustaining  such  an  injury.  It  is  given  by 
the  statute.  The  language  of  the  Act  upon  the  subject  of 
the  damages  is:  “The  jury  may  give  such  damages  as  they 
shall  deem  fair  and  just  with  reference  to  the  pecuniary  in- 
jury resulting  to  the  wife  and  next  of  kin  of  such  deceased 
person.”  “ It  is  liable  to  great  abuse,  and  the  Court  should  see 
that  every  verdict  which  is  rendered  contrary  to  it  should  be 
set  aside.  It  is  simply  an  action  to  recover,  in  dollars  and 
ceuts,  a compensation  for  the  loss  and  damages  which  have 
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actually  been  sustained.”  In  this  case  there  were  two  boys, 
one  thirteen  and  one  seventeen  years  of  age,  who  were  driving 
in  a wagon ; got  on  a crossing,  were  struck  by  a passing  locomo- 
tive, and  instantly  killed. 

“As  the  father  of  his  children,  the  plaintiff  was  entitled  to 
their  services  until  they  should  arrive  at  the  age  of  twenty- 
one  years;  and  what  those  services  might  reasonably  have 
been  expected  to  be  worth,  he  was  entitled  to  recover,  and 
nothing  more,  unless  it  be  expenses  growing  out  of  the  in- 
juries, subject  to  the  burdens  and  incumbrances  which  that 
relationship  imposed  upon  him.  Where,  however,  as  in  Iowa, 
the  statute  provides  that  the  action  shall  be  in  favor  of  the 
‘estate  of  the  deceased,’  it  is  held  that  the  damages  are  not 
limited  by  the  minority  of  the  child.” 

In  Potter,  Adm.  etc.,  v.  The  Chicago  & N.  W.  if.  if.  Co.,  21 
Wis.  377,  it  is  said : “ The  weight  of  authority  is  that  the  jury 
may  take  into  account  the  reasonable  expectation  of  pecuniary 
benefit  from  the  continuance  of  the  life  beyond  the  minority. 
But  this  does  not  seem  to  be  correct.  As  was  said  in 
Bamon  v.  B.  & 0.  if.  if.  Co.,  24  Aid.  117 : ‘ the  chances  of 
survivorship,  his  ability  and  willingness  to  support  others,  are 
matters  too  vague  to  enter  into  an  estimate  of  damages  merely 
compensatory.’  ” 

In  Telfer  v.  The  Northern  if.  if.  Co.,  the  Court  further  says: 
“It  is  insisted  also  that  the  damages  in  these  cases  are  exces- 
sive.” [I  will  remark  here  that  these  actions  were  brought,  as 
probably  they  strictly  should  have  been  brought,  separately  for 
each  one,  and  were,  by  stipulation,  consolidated  and  tried  to- 
gether. In  this  case,  by  agreement,  the  cases  of  all  the  chil- 
dren were  tried  in  one  action,  and  we  make  no  point,  exception, 
or  objection  to  what  would  otherwise  be  an  improper  joinder 
of  several  causes  of  action.]  “ In  the  case  of  David,  they  are 
assessed  at  nine  hundred  and  thirty-six  dollars;  and  in  the  case 
of  William  at  one  thousand  and  fifty-six  dollars.  In  the  view 
which  I have  taken  of  the  cases,  it  is  not  necessary  to  examine 
this  part  of  them ; but  the  question  presented  is  one  of  im- 
portance, and  deserves  the  consideration  of  the  Court,  either 
now  or  at  some  other  time.  The  jury  seem  to  have  been  left 
pretty  much  to  their  own  conclusions  in  the  matter,  as  there  was 
but  little  if  any  evidence  to  throw  light  on  the  subject  beyond 
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the  fact  of  the  relationship  between  the  father  and  his  children ; 
and  it  may  be  doubted  if  they  could  have  reached  the  con- 
clusions which  they  did,  if  they  had  been  governed  by  correct 
legal  principles. 

“ The  action  is  the  creation  of  the  statute ; and  it  is  need- 
less to  say  that  it  must  conform  strictly  to  it.  It  is  liable  to 
great  abuse;  and  the  Court  should  see  that  every  verdict 
which  is  rendered  contrary  to  it,  should  be  set  aside.  It  is 
simply  an  action  to  recover  in  dollars  and  cents,  a compensa- 
tion for  the  loss  and  damages  which  have  actually  been  sus- 
tained. As  the  father  of  his  children,  the  plaintiff  was  en- 
titled to  their  services  until  they  should  arrive  at  the  age  of 
twenty-one  years;  and  what  those  services  might  reasonably 
have  been  expected  to  be  worth,  he  was  entitled  to  recover, 
and  nothing  more,  unless  it  be  expenses  growing  out  of  the 
injuries,  subject  to  the  burdens  and  incumbrances  which  that 
relationship  imposed  upon  him.  Nothing  can  be  allowed  for 
the  mental  anguish  which,  as  a parent,  he  is  supposed  to  have 
suffered.  Nothing  for  the  satisfaction  and  comfort  of  having 
his  sons — nothing  for  the  loss  of  their  society  and  associ- 
ations. 

“ The  damages  in  the  case  of  William  are  fixed  at  one 
thousand  and  fifty-six  dollars.  He  was  over  thirteen  years  of 
age,  and  had  something  over  seven  years  to  serve  his  father. 
There  is  an  allowance,  then,  of  about  one  hundred  and  fifty 
dollars  per  year  on  an  average.  This  is  about  what  the  ser- 
vices of  a full-grown  man  would  be  worth  in  the  business  in 
which  the  plaintiff  was  engaged,  when  boarded,  provided  he 
should  work  faithfully  the  whole  of  that  time.  If  this  is  the 
principle  upon  which  the  jury  proceeded,  they  were  unques- 
tionably wrong;  for  as  the  plaintiff  was  bound  not  only  to 
feed  but  to  properly  clothe  and  educate  liis  son,  and  to  take 
care  of  him  if  sick,  pay  his  physician’s  bills,  etc.,  it  may  well 
be  doubted  whether  his  services  would  have  been  worth  any 
more  than  his  board,  clothing,  education,  and  other  inciden- 
tals, previous  to  his  arriving  at  the  age  of  eighteen  years. 

“At  all  events,  these  things  should  have  been  taken  into  con- 
sideration by  the  jury,  and  proper  deductions  made  on  account 
of  them,  as  well  as  for  the  days  of  idleness,  of  absence,  and 
of  pleasure  incident  to  such  relationship  and  likely  to  inter- 
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vene.  The  jury  seem,  too,  to  have  gone  on  the  supposition 
that  William  would  remain  in  sound  health,  and  serve  faith- 
fully during  every  day  of  the  time;  whereas,  they  were  bound 
to  consider  the  probability,  that  through  accidents,  sickness, 
and  the  like,  he  might  be  unable,  possibly  for  a considerable 
portion  of  the  time,  to  perform  service  at  all,  when  he  would 
be  an  expense  rather  than  a a advantage.  Then,  too,  they 
seem  to  have  taken  it  for  granted  that  he  was  certainly  going 
to  live  through  the  whole  period,  and  his  life,  during  the  whole 
of  that  time,  the  defendants  are  made  to  insure;  whereas,  it 
was  possible  he  might  die  the  next  day,  when  his  services,  of 
course,  would  have  ceased.  We  may  be  quite  willing  to  bind 
ourselves  to  pay  a man  one  thousand  and  fifty  dollars  for 
seven  years’  service,  if  we  can  certainly  have  that  service  se- 
cured to  us,  when  we  would  not  be  willing  to  pay  half  that 
sum  if  we  are  to  take  all  the  risk  of  his  sickness,  accident, 
and  death  in  the  mean  time.  These  things,  too,  should  have 
been  taken  into  consideration  and  allowed  for;  and  if  they 
had  been,  all  of  them,  it  seems  difficult  to  see  how  the  jury 
could  properly  have  calculated  the  damages  at  one  thousand 
and  fifty-six  dollars.  The  same  principles  and  rules  apply,  of 
course,  to  the  case  of  David;  and  if  this  were  the  only  rea- 
son on  which  we  are  asked  to  ret  the  verdict  aside,  I should 
feel  constrained  to  yield  to  it,  believing,  as  I do,  that  the  jury 
must  have  proceeded  upon  erroneous  principles  in  this  respect 
in  reaching  their  conclusions.” 

Judge  Elmer,  concurring,  says:  “ I am  also  of  opinion  that 
the  damages  were  excessive.  The  jury  had  no  legal  right  to 
give  more  than  the  actual  pecuniary  injury  to  the  plaintiff, 
the  father  and  next  of  kin  of  the  persons  killed,  resulting 
from  their  death.  In  this  case  there  was  little  or  no  difficulty 
in  arriving  at  a correct  result.  The  boys  were  of  the  ages  of 
thirteen  and  fifteen  years,  so  that  the  father  was  entitled  to 
fourteen  years’  service  from  them  before  they  became  of  full 
age.  The  true  rule  for  measuring  his  injury  was  the  cost  of 
procuring  equivalent  help  from  others,  whose  clothing  and 
other  necessaries  should  be  furnished  by  him;  to  which  might 
perhaps  be  added  reasonable  funeral  charges,  beyond  what 
was  expressly  contributed  for  that  purpose.  Upon  the  most 
liberal  computation,  these  expenses  could  not  have  amounted 
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to  anything  like  the  sum  awarded  by  the  jury.  Verdict  set 
aside.”  (See  Karr  v.  Parks,  44  Cal.  46;  Sykes  v.  Lawhr,  49 
id.  236;  Durkee  v.  C.  P.  R.  R.  Co.,  66  id.  388;  Beeson  v.  O. 
M.  0.  M.  Co.,  57  id.  20.) 

In  the  Durkee  Case,  Chief  Justice  Morrison,  in  passing  upon 
the  question  involved,  cites  0.  & M.  R.  R.  Co.  v.  Tindall, 
which  was  an  action  to  recover  damages  for  the  loss  of  Daniel 
Tindall,  a minor,  killed  by  a locomotive  engine  of  the  com- 
pany, as  follows : “ The  third  question  relates  to  damages. 
The  Court  instructed  the  jury  that,  in  estimating  damdges, 
they  might  take  into  consideration  the  actual  pecuniary  loss 
to  the  plaintiff,  occasioned  by  the  death  of  the  son,  and  the 
services;  and  also,  such  other  circumstances  as  have  inju- 
riously afflicted  the  plaintiff  in  person,  in  peace  of  mind,  and 
in  happiness.”  The  Court  says  this  instruction  was  errone- 
ous, citing  Qiiin  v.  Moore,  15  N.  Y 432,  where  the  statute  is 
similar  to  that  of  California.  Indeed,  all  these  statutes  are 
founded  upon  the  Act  of  Lord  Campbell.  “ The  statute  of 
New  York,”  says  the  Court,  “ under  which  the  foregoing  de- 
cision was  made,  authorized  the  jury  to  give  such  damages  as 
they  deem  fair  and  just,  with  reference  to  the  pecuniary  in- 
jury resulting  from  such  death  to  the  wife  and  next  of  kin 
to  the  deceased  person.” 

The  children  of  the  plaintiff  were  aged  as  follows:  Christine, 
a girl,  aged  sixteen  years;  Katie,  a girl,  aged  fourteen  years; 
John,  a boy,  aged  ten  years;  Frank,  a boy,  aged  eight  years; 
Lillian,  a girl,  aged  five*years.  It  is  impossible  to  say  what, 
if  any,  basis  was  assumed  by  the  jury  in  arriving  at  a verdict 
of  ten  thousand  eight  hundred  dollars  as  the  total  damages  of 
the  plaintiff. 

If  they  equally  apportioned  the  damages  among  the 
children,  they  allowed  two  thousand  dollars  for  each  child,  as 
the  value  of  the  prospective  services  of  each,  without  reference 
to  disparity  of  age  or  difference  in  sex.  If  they  found  the 
years  of  service  to  which  each  was  bound  to  the  parent,  the 
result  would  be  as  follows:  Christine,  two  years,  two  thousand 
dollars;  Katie,  four  years,  two  thousand  dollars;  John,  eleven 
years,  two  thousand  dollars;  Frank,  thirteen  years,  two 
thousand  dollars;  Lillian,  thirteen  years,  two  thousand  dollars; 
total,  forty-three  years,  ten  thousand  dollars.  Dividing  ten 
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thousand  dollars  by  forty-three  years,  we  have  again  the 
yearly  value  of  all  their  services,  equal  to,  say,  two  hundred 
and  thirty-two  dollars  and  fifty  cents  per  annum,  without  any 
deductions  whatever  for  board,  clothing,  education,  illness,  or 
any  incidental  expense  whatever,  or  any  regard  to  the  near 
emancipation  of  some  of  the  children  and  the  infancy  of 
others. 

If  the  cases  cited  state  the  law,  the  verdict  of  the  jury  was 
excessive  and  contrary  to  law.  It  is  evident  there  was  no 
calculation  about  the  matter.  The  jury  made  the  damages  as 
large  as  they  dared.  But  in  view  of  the  intimation  of  the 
Court  that  a verdict  based  upon  sympathy,  and  not  reasonable 
calculation  of  values,  would  be  set  aside,  they  may  have  been 
somewhat  restrained.  However  this  may  have  been,  the  verdict 
was  evidently  not  in  accordance  with  the  law. 

W.  W.  Foote  and  A.  A.  Moore,  for  Respondent. 

The  rale  in  cases  of  this  character,  as  we  understand  it,  is 
perfectly  plain,  and  is  supported  by  an  unbroken  current  of 
authority.  “ There  being  some  proof  of  negligence,  the  Su- 
preme Court  will  not  review  the  verdict.”  (Algier  v.  Steamer 
if  aria,  14  Cal.  168.)  “ In  an  action  for  damages  for  injury 

caused  by  negligence,  a nonsuit  on  the  ground  of  contribu- 
tory negligence  should  only  be  granted  when,  giving  the  plaintiff 
the  benefit  of  all  controverted  questions,  it  is  apparent  to  the 
Court  that  a verdict  in  his  favor  must  necessarily  be  set  aside.” 
(Schierhold  v.  N.  B.  & M.  R.  R.  Co.,  40  id.  447.)  And  in 
the  case  of  Siegel  v.  Eisen,  41  id.  109,  the  same  doctrine  is 
affirmed.  “ The  question  whether  the  collision  by  which  the 
injury  was  caused  could  have  been  avoided  by  proper  care,  is  a 
question  of  fact  for  the  jury.”  This  was  the  precise  question 
at  issue  in  the  case  at  bar,  and  the  verdict  of  the  jury  decided 
it  adversely  to  the  defendant. 

In  the  case  of  Fernandes  v.  The  Sacramento  City  Railway 
Co.,  52  Cal.  52,  our  Court  uses  the  language  of  another  Court 
with  approval.  “ Ordinarily,  however,  it  is  to  be  settled  as  a 
question  of  fact  in  each  case  as  it  arises,  upon  a consideration 
of  all  the  circumstances  in  connection  with  the  ordinary  con- 
duct and  motives  of  men,  applying  as  the  measure  of  ordinary 
care  the  rule  that  it  must  he  such  care  as  men  of  common 
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prudence  usually  exercise  in  positions  of  like  exposure  and 
danger.  When  the  circumstances  under  which  the  plaintiff 
acts  are  complicated,  and  the  general  knowledge  and  experi- 
ence of  men  do  not  at  once  condemn  his  conduct  as  careless, 
it  is  plainly  to  be  submitted  to  the  jury.  What  is  ordinary 
care  in  such  cases,  even  though  the  facts  are  undisputed,  is 
peculiarly  a question  of  fact  to  be  determined  by  the  jury 
under  proper  instructions.  It  is  the  judgment  and  experi- 
ence of  the  jury,  and  not  of  the  Judge,  which  is  to  be  ap- 
pealed to.”  In  the  same  case  our  Supreme  Court  continues 
thus : “ We  think  these  cases,  and  many  others  of  like  import 
which  might  be  cited,  state  the  rule  correctly;  and  the  con- 
clusion to  be  drawn  from  them  is,  that  if  it  clearly  appears 
from  the  undisputed  facts,  judged  of  in  the  light  of  that 
common  knowledge  and  experience  of  which  Courts  are 
bound  to  take  notice,  that  a party  has  not  exercised  ‘ such 
care  as  men  of  common  prudence  usually  exercise  in  posi- 
tions of  like  exposure  and  danger,’  negligence  in  such  a 
case  is  a question  of  law  to  be  decided  by  the  Court.  In  all 
other  cases  the  question  must  be  submitted  to  the  jury  under 
proper  instructions.” 

In  support  of  these  views  we  refer  also  to  the  late  work  of 
Mr.  Field  on  the  law  of  damages,  who,  at  page  519,  states 
the  rule  to  be  that  “ to  justify  a nonsuit  on  the  ground  of 
contributory  negligence,  the  evidence  against  the  plaintiff 
should  be  so  clear  as  to  leave  no  room  to  doubt;  and  all  ma- 
terial facts  must  be  conceded  or  established  beyond  contro- 
versy.” The  rule  we  have  announced  is  also  supported  by 
the  following  recent  adjudications:  Johnson  v.  Bruner,  61 
Pa.  St  58;  Quirk  v.  Holt,  99  Mass.  164;  B.  C.  P,  B.  Co.  v. 
Wilkinson,  30  Md.  226;  Barton  v.  St.  L.  & I.  M.  R.  R.  Co.,  52 
Mo.  253. 

Later  cases  of  our  own  Court  announce  the  same  doctrine. 
(Durkee  v.  C.  P.  R.  R.  Co.,  56  Cal.  388 ; Jamison  v.  S.  J.  & S. 
C.  R.  R.  Co.,  55  id.  593.)  And  in  all  the  other  States  the 
doctrine  is  the  same  — each  case  is  to  be  governed  by  its  own 
particular  facts.  As  has  been  well  said  by  our  own  jurists: 
“ Negligence  is  never  absolute  or  intrinsic,  but  is  always  rela- 
tive to  some  circumstances  of  time,  place,  or  person.”  This 
being  the  law,  it  is  only  necessary  to  examine  into  the  facts 
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of  this  case,  to  see  that  the  motion  for  a nonsuit  was  properly 
denied. 

The  first  witness  called  for  the  plaintiff,  H.  F.  Nehrbas,  the 
father  of  the  children,  testified  in  a clear  and  distinct  man- 
ner as  to  the  facts  preceding  the  accident  His  children,  the 
eldest  sixteen  years  old,  left  home  in  the  morning,  driving  a 
gentle  horse,  for  the  laudable  purpose  of  attending  a May-day 
picnic.  They  were  acquainted  with  the  road,  and  counsel  for 
the  defendant  claims  that  this  circumstance  imposed  upon  them 
an  additional  degree  of  care.  This  is  not  the  law.  The  mere 
fact  that  a traveler  is  familiar  with  the  road,  and  knows  of  the 
existence  of  defects  therein,  will  not  impose  upon  him  the 
obligation  to  use  more  than  ordinary  care  in  driving  it  Such 
knowledge  is  merely  a circumstance.  * * * * (Shear, 

and  Red.  on  Xeg.  492,  and  cases  cited  in  note.)  Besides,  these 
children  were  infants,  and  not  legally  held  to  as  high  a degree 
of  care  as  grown  people.  ( Schierhold  Case.) 

Counsel  for  appellant  also  claims,  in  his  specifications  of 
errors,  that  there  were  other  acts  done  or  omitted  by  these 
children,  which  in  law  amounted  to  contributory  negligence. 
An  examination  of  the  transcript  will  disclose  no  single  act 
of  the  kind,  and,  as  we  understand  the  law,  the  fact  of  con- 
tributory negligence  is  a defense  to  be  proved  by  the  defendant, 
and  its  absence  need  neither  be  pleaded  nor  proved  in  the  first 
instance  by  the  plaintiff.  ( Robinson  v.  Western  P.  R.  R.  Co., 
48  Cal.  409;  McQuilken  v.  C.  P.  R.  R.,  50  id.  7.) 

On  the  other  hand,  negligence  is  not  to  be  presumed  against 
the  railroad  company,  but  must  be  proven.  We  think  the  ad- 
mitted and  proved  facts  in  this  case  show  negligence  of  the 
grossest  kind.  In  the  first  place,  the  railroad  company,  in  con- 
structing its  road  over  and  across  the  ancient  and  public  high- 
way, under  authority  of  the  license  conferred  by  Section  5 of  the 
Act  of  the  Legislature  conferring  such  rights,  did  not  comply 
with  the  provisions  of  said  Act,  and  it  did  not  comply 
with  the  provisions  of  Section  19  of  said  Act  (Statutes  1861, 
p.  615,  §§  5, 19.)  They  did  not  restore  the  highway  to  as  safe 
a condition  as  it  was  before,  and  this  was  a fact  from  which  the 
jury  were  at  liberty  to  infer  negligence.  “ Where  the  track  of  a 
railroad  crosses  a turnpike,  care  and  caution  which  the  com- 
pany and  parties  passing  upon  the  highway  should  use  are 
mutual.  Where  the  view  is  obstructed,  so  that  parties  crossing 
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the  railroad  can  not  see  an  approaching  train,  the  exercise  of 
greater  care  and  caution  is  required  by  both  sides.  Those  in 
charge  of  the  train  should  approach  the  crossing  at  a less  rate  of 
speed,  and  use  increased  diligence  to  give  warning  of  its  ap- 
proach; and  neglect  in  these  particulars,  is  sufficient  to  fix  a 
liability  for  an  attending  injury  upon  the  company.”  ( Louis- 
ville C.  & L.  R.  R.  Co.  v Ooetz’s  Adtn’x,  C.  of  Appeals,  Ky., 
12  Rep.  616.) 

The  evidence  showed  conclusively,  and  it  was  not  contra- 
dicted, that  it  was  an  act  of  gross  negligence  for  the  railroad 
company  to  have  planted  double  rows  of  trees  on  both  sides 
of  its  right  of  way,  so  that  the  view  of  both  employees  of  the 
road  and  of  travelers  approaching  the  crossing  should  be  ob- 
structed. “ Both  parties  are,  however,  equally  bound  to  use 
ordinary  care.  For  this  purpose,  it  is  the  duty  of  the  en- 
gineer to  keep  watch  for  travelers,  to  give  signals,  etc.,  and 
also  to ‘approach  a crossing  which  he  knows  to  be  continu- 
ally thronged  with  travelers,  and  unprotected  by  the  com- 
pany, at  such  a rate  of  speed  as  will  enable  him  to  check  the 
train  if  nocessary.”  (See  also,  Indianapolis  & S.  L.  li.  R.  Co. 
v.  Smith,  78  111.  112;  MacTcay  v.  N.  Y.  Cent.  R.  R.  Co.,  35 
N.  Y.  75.) 

Mr.  Justice  McKinstry,  speaking  for  the  Court,  in  the  Robin- 
son Case,  before  cited,  uses  this  significant  language,  with  refer- 
ence to  the  conduct  of  persons  in  the  immediate  presence  of 
dangers:  “We  attach  little  consequence  to  her  conduct  after  the 
train  began  to  move.  Startled  and  alarmed,  as  she  doubtless 
was,  by  the  immediate  peril  of  her  position,  it  would  be  asking 
more  than  should  be  required  of  an  ordinarily  prudent  and 
reasonable  person  to  demand  that  she  should  exercise  the  sound- 
est discretion  in  her  efforts  to  escape.”  So  was  it  with  these 
little  children.  First  seeing  or  hearing  the  train  at  the  moment 
when  they  were  within  a few  feet  of  the  track,  their  view  ob- 
structed by  the  bridge  and  trees,  and  the  sound  of  the  approach- 
ing train  deadened  by  the  same  causes,  it  is  idle  to  claim  that 
they  did  not  attempt  to  save  themselves  from  a peril  to  prevent 
which  would  have  been  impossible.  To  hold  such  a doctrine, 
would  be  in  effect  to  say  that  a traveler  who  was  injured  cross- 
ing a railway  upon  a public  highway  could  never  recover  dam- 
ages. The  case  of  Richardson  v.  N.  Y.  Central  R.  R.,  45  N.  Y. 
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846,  and  the  case  of  Ernst  v.  Hudson  River  R.  R.  Co.,  35  id.  9, 
are  cases  to  which  we  invite  the  particular  attention  of  the 
Court  and  opposing  counsel. 

Appellant  claims  that  the  verdict  is  excessive  and  contrary 
to  the  law  as  given  to  the  Jury  by  the  Court  In  this  State, 
under  Sections  376  and  377,  it  is  provided  that  “ in  every 
action  under  this  and  th"  preceding  section  such  damages  may 
be  given  as  under  all  the  circumstances  of  the  case  may 
be  just”  A verdict  should  not  be  set  aside  unless  outrageously 
excessive. 

Field,  in  his  work  on  damages,  thus  clearly  states  the  rule: 
“ The  power  of  the  Court  to  set  nside  verdicts,  and  grant  new 
trials,  should  be  exercised  only  where  it  is  apparent  from  the 
amount  of  the  verdict  or  otherwise,  that  the  jury  were  in- 
fluenced by  passion,  prejudice,  corruption,  or  an  evident  mis- 
take of  the  law  or  the  facts,  or  that  there  was  a palpable  error  in 
computation.”  This  doctrine  is  well  expressed  by  Justice 
Wilde,  who  remarks : “ In  all  cases  where  there  is  no  rule  of 
law  regulating  the  assessment  of  damages,  and  the  amount  does 
not  depend  upon  computation,  the  judgment  of  the  jury,  and  not 
the  opinion  of  the  Court,  is  to  govern,  unless  the  damages  are  so 
excessive  as  to  warrant  the  belief  that  the  jury  must  have  been 
influenced  by  partiality  or  prejudice,  or  have  been  mis- 
led by  some  mistaken  views  of  the  merits  of  the  case.” 
Under  the  instructions  in  this  case,  much  was  left  to  the  un- 
biased discretion  of  the  jury,  and  certainly  no  Court  can  say, 
upon  the  principle  of  compensatory  damages  merely,  that  the 
verdict  was  outrageous  or  at  all  excessive.  The  case  of  Myers 
v.  San  Francisco,  42  Cal.  215,  decided  under  the  statutes  of  this 
State,  as  they  stood  in  1862,  is  an  instructive  case  upon 
this  point. 

Ross,  J.t 

Except  in  one  aspect  of  the  case  we  need  not  allude  to  the 
pathetic  side  of  the  accident  which  in  an  instant  brought  death 
to  five  children,  the  oldest  of  whom  was  but  sixteen 
and  the  youngest  but  five  years  of  age.  The  action  is  by  the 
father  against  the  Railroad  Company  for  damages  for  the  loss 
of  his  children.  If  there  was  no  negligence  on  the  part  of 
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the  defendant,  of  course  the  plaintiff  can  not  recover.  And 
even  if  there  was  great  negligence  on  its  part,  yet  if  the  accident 
was  brought  about  in  part  by  a want  of  ordinary  care  on  the 
part  of  the  deceased,  a like  result  must  follow. 

The  first  inquiry,  therefore,  is : Is  there  any  evidence  going 
to  show  negligence  on  the  part  of  the  defendant? 

The  accident  occurred  in  the  afternoon  of  a lovely  day  in 
May.  The  children  killed  were  returning  home  from  a May- 
day  picnic,  in  a light  wagon  drawn  by  one  gentle  horse.  The 
oldest  — a girl  of  sixteen  — was  driving.  She  was  acquainted 
with  the  highway  over  which  she  was  passing  and  with  the 
point  at  which  it  was  crossed  by  the  railroad  track  Several 
persons  in  vehicles  preceded  her  on  the  highway,  and  had 
crossed  the  railroad,  the  nearest  one  — Meeks  — being  some  400 
feet  in  advance;  and  she  was  followed  by  a boy  thirteen  years 
old,  at  a considerable  distance  in  the  rear.  On  the  railroad, 
about  335  feet  from  the  point  of  crossing,  was  a covered 
bridge.  On  either  side  of  the  railroad,  between  the  bridge 
and  its  intersection  with  the  highway,  were  a number  of  euca- 
lyptus trees  planted  by  the  defendant,  and  which  had  attained 
such  size  as,  according  to  some  of  the  testimony  in  the  case, 
prevented  — in  connection  with  some  neighboring  orchards  — 
an  approaching  train  from  being  seen  by  those  traveling  the 
highway,  until  the  driver  should  reach  a point  very  close  to 
the  railroad  track.  There  is  also  evidence  going  to  show  that 
at  the  time  of  the  accident  the  train  was  slightly  behind  time 
and  was  running  at  the  rate  of  from  33  to  35  miles  per  hour, 
whereas  the  rate  at  which  the  trains  usually  ran  at  that  point 
was  from  25  to  30  miles  an  hour.  Further,  there  was  some 
evidence  tending  to  show  that  the  bell  was  not  rung  nor  the 
whistle  blown.  In  the  recent  case  of  Kellogg  v.  N.  Y.  C.  & 
Hudson  R.  R.  R.  Co.,  reported  in  79  N.  Y.  72,  the  only  neg- 
ligence on  the  part  of  the  defendant  submitted  to  the  jury, 
was  its  omission  to  ring  the  bell  at  the  crossing,  and  the  Court 
of  Appeals  held  in  that  case,  that  while  there  was  a great 
preponderance  of  evidence  that  the  bell  was  rung,  the  Court 
could  not  say  that  there  was  not  some  conflict  in  the  evidence 
upon  that  question  proper  for  submission  to  the  jury.  “ There 
was  some  evidence,”  said  the  Court,  “ tending  to  show  the  bell 
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was  not  rung,  and  we  can  not  say  as  matter  of  law  that  the 
jury  was  bound  to  disregard  it.” 

In  the  case  before  us,  the  engineer  and  fireman  of  the  loco- 
motive were  on  the  stand  as  witnesses,  and  neither  of  them 
was  asked  as  to  whether  the  bell  was  rung  or  the  whistle 
blown.  The  engineer  testified  that  when  he  first  saw  the 
children  they  were  within  about  ten  feet  of  the  railroad  track 
and  the  train  was  between  the  bridge  and  the  crossing;  that 
he  at  once  put  on  the  air-brake,  but  to  stop  the  train  was  out 
of  the  question.  The  boy  spoken  of,  who  appears,  from  his 
testimony  as  reported  in  the  record,  to  be  a bright  lad,  testi- 
fied that  from  the  position  he  occupied  on  the  highway  he 
heard  the  nimble  of  the  train  as  it  passed  through  the  cov- 
ered bridge,  but  that  he  did  not  hear  the  bell  nor  the  whistle; 
that  he  was  in  a position  where  he  could  have  heard  them, 
and  that  he  was  in  the  habit  of  hearing  them  at  that  point, 
having  occasion  frequently  to  pass  there ; while,  on  the  other 
hand,  the  witness  Meeks  testified  that  from  his  position  be 
heard  both  the  bell  and  the  whistle. 

It  was  for  the  jury  to  pas3  upon  the  effect  of  this  testimony. 
Besides  the  increased  speed  under  the  circumstances  appear- 
ing, certainly  tended  to  show  negligence  on  the  part  of  the  de- 
fendant 

It  was  held,  in  the  case  of  the  Continental  Improvement 
Company  v.  Stead,  95  U.  S.  163,  that  “ where  the  view  is  ob- 
atructed  so  that  parties  crossing  the  railroad  could  not  see  an 
approaching  train,  the  exercise  of  greater  care  and  caution  was 
required  on  both  sides.  Those  in  charge  of  the  train  should 
approach  the  crossing  at  a less  rate  of  speed,  and  use  increased 
diligence  to  give  warning  of  its  approach.”  And  in  the  case 
of  the  Louisville  C.  and  L.  Railroad  Company  v.  Qoetz’s  Ad- 
minislratrix,  decided  by  the  Court  of  Appeals  of  Kentucky, 
September  13,  18S1,  the  crossing  of  a turnpike  by  the  rail- 
road “ on  a descending  grade,  running  thirty  miles  or  more  an 
hour,  with  no  other  signal  or  warning  than  a whistle  within 
seventy  yards  of  the  crossing,  to  warn  those  traveling  on  the 
turnpike  of  its  approach,”  was  of  itself  held  culpable  negli- 
gence. (12  Reporter,  618.) 

Clearly,  we  would  not  be  justified  in  holding  that  the  tes- 
timony in  the  case  now  here  was  not  such  as  entitled  tho 
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plaintiff  to  have  it  submitted  to  the  jury,  or  that,  being  so  sub- 
mitted, it  is  not  sufficient  to  support  the  verdict  of  the  jury 
finding  negligence  on  the  part  of  the  defendant 

Next,  was  there  such  contributory  negligence  on  the  part 
of  the  deceased  as  precludes  a recovery  by  the  plaintiff? 

On  this  branch  of  the  case  the  law  is : “If  it  clearly  appears 
from  the  undisputed  facts,  judged  of  in  the  light  of  that  com- 
mon knowledge  and  experience  of  which  Courts  are  bound  to 
take  notice,  that  a party  has  not  exercised  such  care  as  men 
of  common  prudence  usually  exercise  in  positions  of  like  ex- 
posure and  danger,  the  question  of  negligence  is  one  of  law, 
to  be  decided  by  the  Court.  In  all  other  cases  the  question 
must  be  submitted  to  the  jury  under  proper  instructions.” 
( Fernandes  v.  Sacramento  City  Railway  Co.,  52  Cal.  52,  and 
the  numerous  authorities  there  cited.) 

This  being  the  law,  we  are  of  opinion  that  the  present  case 
was  properly  submitted  to  the  jury,  and  that  there  is  no  valid 
reason  for  disturbing  their  finding  that  there  was  no  contribu- 
tory negligence  on  the  part  of  the  deceased. 

It  has  already  been  decided  here  that  contributory  negli- 
gence on  the  part  of  the  injured  party,  is  a matter  of  defense, 
to  be  proved  affirmatively  by  the  defendant,  unless  it  can  he  in- 
ferred from  circumstances  proved  by  the  plaintiff.  (Robinson 
v.  W.  P.  R.  R.  Co.,  48  Cal.  426,  and  authorities  there  cited.) 

A part  of  the  circumstances  in  the  present  case  have  already 
been  detailed.  It  has  been  seen  that  the  children  were  pre- 
ceded a considerable  distance  on  the  highway  by  the  witness 
Meeks.  Some  distance  ahead  of  him  was  “ Smalley’s  stage,” 
in  which  were  a number  of  people.  As  Meeks  approached 
ihe  railroad  track  he  noticed  that  the  passengers  in  the  stage 
were  waving  their  hats  and  handkerchiefs  at  him,  but  he  did 
not  understand  why.  As  he  crossed  the  track  he  looked 
down  it  and  saw  the  train  at  a distance,  as  he  supposes,  of 
from  1,500  to  2,000  feet  beyond  the  bridge.  Meeks,  who  was 
driving  a good  team,  at  a good  road  gait,  passed  the  railroad 
track,  and,  observing  that  the  passengers  in  the  stage  con- 
tinued to  wave  their  hats  and  handkerchiefs,  stopped  and 
looked  back  to  see  if  there  was  not  some  one  behind  him  to 
whom  they  were  waving,  and  saw  the  wagon,  in  which  were 
the  children,  coming  up  the  grade  that  leads  up  to  the  track 
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at  the  crossing.  Meeks  further  testified  that  when  the  children 
got  close  to  the  track  they  seemed  to  have  discovered  the  train 
and  to  urge  the  horse  on,  and  that  the  horse,  as  the  train  ap- 
proached, swerved  to  the  left,  and  a moment  after  he  saw  the 
horse  in  the  air. 

It  will  be  borne  in  mind  that  the  testimony  went  to  show 
that  because  of  intervening  trees,  those  traveling  along  the 
highway  in  the  direction  the  children  were  going,  oould  not 
see  an  approaching  train  until  they  had  reached  a point  very 
near  the  railroad  track.  A part  of  the  trees  that  thus  obscured 
the  view,  were  planted  and  permitted  to  grow  by  the  defend- 
ant along  its  track,  and  within  its  right  of  way.  At  the  time  of 
the  accident,  according  to  the  testimony  of  Meeks,  a wind 
was  blowing,  which  caused  the  trees  to  rustle ; and  this,  it  may 
be,  prevented  the  children  — who  were  much  nearer  the  rail- 
road track  and  consequently  much  nearer  the  trees,  than  were 
Meeks  or  the  boy  — from  hearing  the  rumbling  of  the  train, 
while  both  Meeks  and  the  boy  did  hoar  it,  according  to  their 
testimony.  It  is  not  to  be  presumed  that  the  girl  who  was  driv- 
ing, recklessly  or  carelessly,  imperiled  her  own  life  and  the 
lives  of  her  younger  brothers  and  sisters. 

And  from  the  testimony  of  the  engineer  of  the  locomotive, 
as  well  as  from  that  of  Meeks  and  the  boy,  it  is  quite  certain 
that  the  children  must  have  been  dangerously  near  the  track 
before  they  were  made  aware  of  the  approach  of  the  train. 
The  engineer,  according  to  his  testimony,  was  in  the  cab  and 
on  the  lookout  When  he  first  saw  them  they  were  within 
about  ten  feet  of  the  track;  and  as  he  saw  the  horse  before 
he  saw  the  children,  it  is  not  probable  if  possible  that  they 
could  have  seen  the  train  until  they  reached  a point  dangerous 
in  the  extreme.  The  engineer  further  testified  that  the  horse 
was  on  a trot  when  he  first  saw  him,  stopped  when  within 
about  five  feet  of  the  track,  turned  his  head  to  the  driver’s 
left,  and  then  started  on  again,  when  the  crash  came.  As  the 
train  was  running  at  a rapid  rate  and  was  between  the  bridge 
and  the  crossing  when  the  horse  was  first  discovered,  of  course 
all  of  this  could  have  taken  at  most  but  a few  seconds  of  time. 
It  is  by  no  means  clear  that  the  children  could  have  escaped 
by  the  exercise  of  the  utmost  coolness  and  discretion.  But 
in  mch  cases,  such  a degree  of  care  is  never  required  of  those 
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traveling  a highway.  Certainly  these  children  were  not 
bound  to  exercise  more  care  than  a prudent  man  approaching 
such  a place  would  ordinarily  exercise  for  his  protection. 
(Authorities  supra,  and  Schierhold  v.  N.  B.  & M.  B.  B.  Co., 
40  Cal.  447 ; J Richardson  v.  N.  Y.  Central  B.  B.,  45  N.  Y. 
846 ; Ernst  v.  Hudson  B.  B.  B.  Co.,  35  N.  Y.  9.)  There  is  no 
proof  that  they  were  heedless,  and  under  all  the  circumstances 
surrounding  the  accident,  we  think  it  was  for  the  jury  to  deter- 
mine whether  they  exercised  that  care  which  the  law  required 
of  them. 

There  only  remains  to  be  considered  whether  the  damages 
awarded  the  plaintiff  by  the  jury  — ten  thousand  eight  hundred 
dollars  — are  excessive. 

It  is  not  claimed  by  the  learned  counsel  for  the  appellant 
that  this  is  so,  unless  the  law  be,  as  claimed  by  him,  that  the 
juiy  was  limited  to  the  actual  pecuniary  injury  sustained  by 
the  plaintiff  by  reason  of  the  loss  of  the  services  of  his  children. 
Such  is  not  the  law  in  this  State.  (Code  of  Civil  Procedure, 
§§  376  and  377 ; Beeson  v.  Green  Mountain  G.  M.  Co.,  57  CaL 
20;  Cook  v.  Clay-street  Hill  Co.,  9 Pac.  C.  L.  J.  605.) 

In  view  of  the  rule  of  damages  prevailing  here,  we  can  not 
be  reasonably  expected  to  hold  that  for  such  a loss  as  the  plain- 
tiff in  this  case  sustained,  the  amount  awarded  him  by  the  jury 
was  excessive. 

Judgment  affirmed. 

McKinstby  and  Shaepstein,  JJ.,  and  Mokbtsow,  0.  J., 
concurred. 


[No.  6.828.  — In  Bant] 

December  12,  1882. 

JACOB  A.  MORENHAUT  et  al  t>.  THOMAS  BELL 

ET  AL. 

Law  o»  tei  Cabs  — Former  Appeal  — Finding  Supported  bt  the  Evidence.  — 
On  a former  appeal  In  this  case,  reported  In  42  Cal.  681,  It  vai  held  that 
upon  the  execution  of  the  deed  from  Montenegro  to  Forbea,  August  7,  1848. 
all  the  title  that  M.  then  held  to  the  promises  described  In  It  passed  to  and 
vested  absolutely  In  F, 
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Belt:  Conceding  that  nnder  the  Mexican  law  the  sale  might  have  been  re- 
scinded after  the  execution  of  said  deed,  the  finding  of  the  Coart  below 

that  it  was  not  rescinded  Is  sustained  by  the  evidence. 

Appeal  by  plaintiffs  from  an  order  of  the  District  Court 
of  the  Fourth  Judicial  District  of  the  State  of  California,  in 
and  for  the  City  and  County  of  San  Francisco,  denying  a 
motion  for  a new  trial.  Morrison,  J. 

Action  to  declare  a trust  in  real  estate  to  compel  convey- 
ances, etc.  The  action  was  originally  brought  August  21,  1866, 
and  upon  the  trial  had,  judgment  was  rendered  for  the  plain- 
tiffs. The  defendants  appealed  to  the  former  Supreme  Court 
of  this  State,  and  at  the  January  term,  1872,  thereof,  the  judg- 
ment was  reversed,  and  cause  remanded  for  a new  trial.  (See 
Marenhaut  et  al.  v.  Barron,  42  Cal.  591.)  The  pleadings  hav- 
ing been  amended,  the  case  was  again  tried  in  the  Court  below, 
and  judgment  entered  April  19,  1878,  in  favor  of  the  defend- 
ants. The  plaintiffs  moved  for  a new  trial,  and  this  motion 
having  been  denied,  they  took  this  appeal  on  the  twenty-sixth 
day  of  June,  1879.  After  the  decision  in  bank,  a petition  for 
rehearing  was  presented  by  the  appellants  and  denied  by  the 
Court 

B.  8.  Brooks,  James  A.  Way  mire,  and  Frederic  Hall,  for 
Appellants. 

Cope  & Boyd,  Wilson  & Wilson,  and  James  Wheeler,  for 
Respondents. 

J.  P.  Hoge,  B.  8.  Brooks,  James  A.  Waymire,  and  Frederic 
Hall,  for  Appellants,  on  petition  for  rehearing. 

Appellants  respectfully  ask  for  a rehearing.  The  decision 
of  the  Supreme  Court  is  placed  solely  upon  the  ground  that 
the  Court  below  found  as  a fact  that  the  sale  was  not  rescinded. 
The  question  was  not  one  of  fact  It  is  not  a case  of  conflict 
of  testimony.  The  eminent  counsel  who  have  at  different 
periods  of  the  history  of  this  case  discussed  it,  have  unanimously 
treated  the  question  as  one  of  law  and  not  of  fact  There  is 
no  conflict  in  the  testimony.  The  solution  of  the  question 
depends  upon  the  written  documents  presented,  and  they  are 
cu.  am.  lxii  — 22 
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to  be  interpreted  by  the  Court.  ( Carpentier  v.  Thirston,  24  Cal. 
2G8 ; Payne  v.  Treadwell,  16  id.  220 ; Chenery  v.  Palmer,  6 id- 
119;  Bruch  v.  Tucker,  32  id.  427,  430.) 

The  opinion  of  the  Court  assumes  that  upon  the  former 
appeal  ( Morenhaut  v.  Barron,  42  Cal.  591),  it  was  decided 
that  the  instrument  of  August  7,  1848,  was  an  absolute  con- 
veyance to  Forbes  of  all  the  title  vested  in  Montenegro.  The 
Judge  who  delivered  the  opinion  upon  that  appeal  refers  to 
the  instrument  as  a “ deed,”  and  a portion  of  the  language  he 
uses  would  indicate  that  he  regarded  if  as  an  ordinary  com- 
mon law  deed.  But  it  is  clear,  from  the  whole  opinion,  that 
the  construction  of  the  document  was  not  a question  before 
the  Court.  The  Court  there  decides  nothing  as  to  the  merits 
of  the  case.  It  was  simply  held  that  the  District  Court  erred 
in  finding  certain  facts  that  were  not  pleaded,  and  therefore 
not  in  issue,  viz.,  the  facts  “ that  there  was  an  agreement  con- 
temporaneous with  the  execution  of  the  deed,  by  which  Forbes 
had  the  right  to  rescind  the  sale;  and  that  he  exercised  that 
right  and  rescinded  the  sale.” 

The  Court  said  that  these  facts  were  not  put  in  issue  by 
the  pleadings.  A finding  in  regard  to  them  was  “ useless  and 
idle.”  For  the  same  reason — because  there  was  no  issue  on 
the  subject — the  instrument  of  August  7,  1848,  was  erroneously 
admitted  in  evidence.  It  was  not  properly  before  the  District 
Court,  nor  before  the  Supreme  Court  Therefore  it  could  not 
be  construed  by  either  so  as  to  make  the  construction  a part 
of  the  law  of  the  case.  Hence,  we  contend  that  its  construction 
is  still  an  open  question,  and  we  insist  that  it  can  not  be  con- 
strued as  an  absolute  conveyance,  because  it  is  admitted  by  the 
pleadings,  and  appears  from  the  evidence,  without  contradic- 
tion, that  Forbes  failed  and  refused  to  pay  a part  of  the  pur- 
chase money. 

The  Court: 

Upon  the  execution  of  the  deed  of  Montenegro  to  Forbes, 
August  7,  1848,  “ all  the  title  that  Montenegro  then  held  ” to 
the  premises  described  in  it,  “ passed  to  and  vested  absolutelv 
in  Forbes.”  ( Morenhaut  v.  Barron,  42  Cal.  591.) 

The  only  question  that  is  open  for  our  consideration  and 
determination  on  this  appeal  is  whether  the  sale  from  Monte- 
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negro  to  Forbes  was  subsequently  rescinded.  Conceding  that 
under  the  Mexican  law  such  sale  might  have  been  rescinded, 
after  the  execution  of  said  deed,  the  Court  below  found  as  a 
fact  that  it  was  not,  and  we  think  that  the  findings  of  the 
Court  upon  that  and  all  the  other  issues  were  justified  by  the 
evidence. 

Judgment  and  order  denying  the  motion  for  a new  trial 

affirmed. 

Mybick,  J.,  exprecaed  no  opinion 


[No.  7.884.— In  Bank.) 

December  12,  1882. 

ISIDOR  DANIELWITZ  v.  ANN  SHEPPARD  m ax. 

CONTRACT  AGAINST  PUBLIC  POLICY CONTRACT  BY  ADMINISTRATRIX  OR  BY  HSU 

op  Deceased  Person  as  to  Commissions  or  Broker  — Administration  — 
Estates  or  Deceased  Persons. — The  defendant  Ann  Sheppard,  as  ad- 
ministratrix of  the  estate  of  her  deceased  husband,  under  an  order  of  the 
Court,  sold  real  property  belonging  to  the  estate  for  the  sum  of  $28,500, 
and  reported  the  sale  to  the  Court  for  confirmation.  Pending  the  pro- 
ceedings for  confirmation  the  administratrix  and  her  co-defendant,  Jennie 
Sheppard,  an  heir  of  deceased,  made  the  following  agreement  In  writing: 
44  Son  Francisco,  April  28,  1877.  We  hereby  agree  and  promise  to  pay 
Isldor  Danlelwlts  all  the  money  in  excess  or  over  and  above  the  eum  of 
twenty-nine  thousand  and  five  hundred  dollars  ($29,500),  United  States  gold 
coin,  for  his  services  In  the  wny  of  a commission  for  obtaining  a purchaser 
for  property  sold  on  the  sixteenth  day  of  April,  1877,  by  order  of  the  Probate 
' Court  of  the  City  and  County  of  San  Francisco,  belonging  to  the  estate  of 
John  R.  T.  M.  Sheppard,  deceased.  Said  purchaser  shall  pay  the  sum  of 
$31,350  gold  cotn  or  more;  said  sum  being  an  advance  of  ten  per  cent,  or 
more,  ae  provided  by  law  for  said  property  so  sold ; the  essence  of  this 
agreement  being  the  payment  to  said  Isldor  Danlelwlts  of  all  sum  or  sums 
of  money  obtained  or  bid  for  such  property  sold  as  hereinafter  described 
In  excess  of  the  sum  of  $29,500,  gold  coin,  irrespective  of  what  said  excess 
may  be  as  the  payment  to  him,  said  Danlelwlts,  In  the  procuring  of  said 
purchaser.  Said  property  Is  described  as  follows:  [Here  follows  the  de- 

scription of  the  property  described  In  the  complaint.]  This  agreement  being 
mads  *tth  said  Danlelwlts  In  good  faith,  and  which  we  promise  faithfully 
to  carry  oat  as  hereinbefore  stated.  Ann  Sheppard,  Administratrix  of  the 
estate  of  J.  R.  T.  M.  Sheppard,  deceased.  Jennie  Sheppard,  Heir.  Wit- 
nessed by  R.  B.  Turner.”  Afterwards,  to  wit,  on  the  thirtieth  of  April, 
1877,  the  plaintiff  procured  one  Corcoran  to  bid,  In  writing,  for  the  property, 
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the  ram  of  $31,500.  On  the  same  day  one  McLaren  pnt  In  an  advance  hid 
of  $34,500,  and  on  the  first  of  May  following,  Corcoran  bid  the  sum  of 
$37,000,  for  which  last  named  sum  the  property  was  sold  and  confirmed 
to  him ; and  he  thereupon  paid  to  the  estate  that  sum  and  received  the  ad- 
ministratrix's deed.  The  action  was  brought  against  the  defendants,  “ as 
heirs  of  the  estate,”  to  recover  the  difference  between  $29,500  and  $37,500. 

Bold:  Even  if  the  agreement  be  treated  as  the  individual  contrac  tof  Ann 
and  Jennie  Sheppard,  It  is  contrary  to  the  provisions  of  statute,  against 
the  policy  of  the  law,  and  Is  invalid. 


Appeal  by  defendants  from  the  judgment  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco,  and  from  an 
order  denying  a motion  for  a new  trial.  Wilson,  J. 

Action  on  contract.  The  Court  below  found  that  the  con- 
tract was  executed  by  the  defendants,  as  heirs  of  the  estate, 
and  not  in  any  representative  capacity,  and  that  it  was  so 
understood  and  agreed  at  the  time  of  its  execution.  Judgment 
was  given  in  favor  of  the  plaintiff  for  the  sum  of  two  thou- 
sand three  hundred  and  twenty-nine  dollars  and  forty-seven 
cents,  being  the  difference  between  the  sum  of  twenty-nine 
thousand  five  hundred  dollars,  and  the  original  bid  of  McLeran 
and  interest  thereon.  Both  the  plaintiff  and  the  defendants 
appealed.  For  the  report  of  the  case  on  the  plaintiff’s  appeal 
see  Danielwitz  v.  Sheppard,  No.  7,984,  opinion  filed  December 
12,  1882,  post,  342.  The  other  facts  are  stated  in  the  opinion 
of  the  Court. 

Tully  R.  Wise,  for  appellant. 

Eugene  N.  Deuprey  and  W.  M.  Pierson,  for  Respondent 

The  Court j 

J.  R.  T.  SI.  Sheppard  died  in  the  City  and  County  of  San 
Francisco,  leaving  certain  real  estate  therein.  His  widow, 
Ann  Sheppard,  was  appointed  administratrix  of  his  estate, 
and  afterwards  obtained  an  order  directing  certain  of  the  real 
estate  to  be  sold.  One  Regan  bid  therefor  the  sum  of  twenty- 
eight  thousand  five  hundred  dollars,  which  bid  was  accepted 
by  the  administratrix,  who  made  return  of  the  sale  with  an 
application  on  her  part  to  the  Court  for  cofifirmation  thereof. 

An  existing  statute  declared:  “Upon  the  hearing,  the  Court 
must  examine  the  return  and  witnesses  in  relation  to  the 
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same,  and  if  the  proceedings  were  unfair,  or  the  ram  bid  dis- 
proportionate to  the  value,  and  if  it  appear  that  a sum  exceed- 
ing such  bid  at  least  ten  per  cent.,  exclusive  of  the  expenses 
of  a new  sale,  may  be  obtained,  the  Court  may  vacate  the  sale 
and  direct  another  to  be  had,  of  which  notice  must  be  givon, 
and  the  sale  in  all  respects  conducted  as  if  no  previous  sale  had 
taken  place;  if  an  offer  of  ten  per  cent  more  in  amount  than 
that  named  in  the  return  be  made  to  the  Court  in  writing,  by  a 
responsible  person,  it  is  in  the  discretion  of  the  Court  to  accept 
such  offer  and  confirm  the  sale  to  such  person  or  to  order  a new 
sale.”  In  this  condition  of  fact  and  law  the  following  agree- 
ment in  writing  was  entered  into: 

*■'  San  Francisco,  April  28,  1877. 

“We  hereby  agree  and  promise  to  pay  Isidor  Daniel witz 
all  the  money  in  excess  or  over  and  above  the  sum  of  twenty- 
nine  thousand  and  five  hundred  dollars,  United  States  gold  coin, 
for  his  services  in  the  way  of  a commission  for  obtaining  a pur- 
chaser for  property  sold  on  the  sixteenth  day  of  April,  1877, 
by  order  of  the  Probate  Court  of  the  City  and  County  of  San 
Francisco,  belonging  to  the  estate  of  John  R.  T.  M.  Sheppard, 
deceased.  Said  purchaser  shall  pay  the  sum  of  thirty-one  thou- 
sand three  hundred  and  fifty  dollars,  gold  coin,  or  more;  said 
ram  being  an  advance  of  ten  per  cent.,  or  more,  as  provided 
by  law  for  said  property  so  sold ; the  essence  of  this  agreement 
being  the  payment  to  said  Isidor  Danielwitz  of  all  sum  or  sums 
of  money  obtained  or  bid  for  such  property  sold  as  hereinafter 
described,  in  excess  of  the  sum  of  twenty-nine  thousand  five 
hundred  dollars,  gold  coin,  irrespective  of  what  said  excess  may 
be  as  the  payment  to  him,  said  Danielwitz,  in  the  procuring  of 
such  purchaser.  Said  property  is  described  as  follows : [Here 

follows  the  description  of  the  property  described  in  the  com- 
plaint.] This  agreement  being  made  with  said  Danielwitz  in 
good  faith,  and  which  we  promise  faithfully  to  carry  out  as 
hereinbefore  stated. 

“ Ann  Sheppard, 

“Administratrix  of  the  estate  of  J.  R.  T.  M.  Sheppard,  deceased. 

“ Jennie  Sheppard,  Heir. 

“ Witnessed  by  R.  B.  Turner.” 

Afterwards,  to  wit,  on  the  thirtieth  day  of  April,  1877,  the 
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plaintiff  procured  one  Corcoran  to  bid,  in  writing,  for  the  prop- 
erty, the  stun  of  thirty-one  thousand  five  hundred  dollars.  On 
the  same  day  one  McLeran  put  in  an  advance  bid  of  thirty-four 
thousand  five  hundred  dollars,  and  on  the  first  of  May  follow- 
ing, Corcoran  bid  the  sum  of  thirty-seven  thousand  dollars,  for 
which  last-named  sum  the  property  was  sold  and  confirmed  to 
him ; and  he  thereupon  paid  to  the  estate  that  sum,  and  received 
the  administratrix’s  deed. 

The  plaintiff  claims  that,  by  virtue  of  the  agreement  above 
set  forth,  he  is  entitled  to  the  difference  between  the  sum  of 
twenty-nine  thousand  five  hundred  dollars  and  the  sum  of  thirty- 
seven  thousand  dollars,  for  whieh  the  property  was  sold  to  Cor- 
coran; and  he  brought  this  action  against  Ann  Sheppard  and 
Jennie  Sheppard,  as  “ heirs  of  the  estate  ” of  J.  R.  T.  M.  Shep- 
pard, deceased,  to  recover  that  difference. 

Even  if  the  agreement  be  treated  as  the  individual  contract 
of  Ann  and  Jennie  Sheppard,  it  is  invalid.  Neither  of  them 
had  any  power  so  to  dispose  of  the  proceeds  of  sale  of  the  real 
property  of  the  deceased  Sheppard.  That  property  could  only 
be  sold  in  the  manner  pointed  out  by  statute,  and  all  the  money 
derived  from  its  sale  became  assets  of  the  estate,  and  subject  to 
disposition  only  in  accordance  with  law.  The  disposition  con- 
templated by  the  terms  of  the  agreement  sought  to  be  enforced 
in  this  action,  of  a portion  of  those  proceeds,  is  unauthorized  by 
any  provision  of  the  statute,  and  contrary  to  the  policy  of  the 
law. 

Judgment  and  order  reversed. 


{No.  T.984.  — in  Bank.) 

December  12.  1882. 

ISIDOR  DANIELWITZ  v.  ANN  SHEPPARD  kt  al. 

CONTRACT  AGAINST  PUBLIC  POLICT ADMINISTRATION ESTATES  Or  DECEASED 

Persons.  — On  the  authority  of  DanKltcitz  v.  Sheppard,  number  7,884, 
opinion  filed  December  12,  1882,  aide,  339,  Judgment  reversed. 

Appeal  by  plaintiff  from  the  judgment  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco,  and  from  an 
order  denying  a motion  for  a new  trial.  Wilson,  J. 
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Action  on  contract.  The  facta  are  the  same  as  in  the  case 
of  Danielwitz  v.  Sheppard,  number  7,884.  Opinion  filed  De- 
cember 12,  1882,  ante,  339,  on  the  appeal  of  defendants  in  this 
action. 

Eugene  N.  Deuprey  and  William  M.  Pierson , for  Appel- 
lant 

Tally  R.  Wise,  for  Respondents. 

The  Court: 

On  the  authority  of  Danielwitz  v.  Sheppard,  number  7,884, 
judgment  reversed. 


INo.  8,110  — In  Bank.J 
December  13,  1882. 

S.  L.  DEWEY  t>.  FRANK  BROS.  & CO. 


Surprise  ii  Ground  roe  New  Trial.  — The  plaintiff  on  the  trial  testified  that 
A.  S.  Trank,  an  agent  of  defendant!,  gave  to  him  before  the  commencement 
of  the  action,  an  account  atated,  ahowlng  a balance  In  faeor  of  the  plaintiff 
and  then  and  there  promleed  that  the  defendant!  would  pa;  It  A.  B.  Frank 
at  the  time  of  the  trial  was  absent  from  the  State.  Judgment  waa  given  In 
favor  of  the  plaintiff.  Defendant!  moved  for  a new  trial  on,  among  other 
grounds,  that  the;  were  taken  by  surprise  by  this  testimony  of  the  plaintiff. 
The  Court  below  granted  the  motion  on  the  ground  of  surprise,  and  the 
plaintiff  appealed. 

Bold:  The  defendants  were  Informed  at  the  commencement  of  the  salt,  March 
10,  1880,  that  the  action  was  brought  to  recover  a balance  alleged  to  be 
due  on  an  account  atated.  They  knew  before  that  day  that  their  agent, 
Mr.  A.  S.  Frank,  had  been  sent  by  them  to  the  plaintiff  to  make  some  ad- 
justment of  the  affairs  between  them  and  the  plaintiff.  They  knew  that  the 
mission  of  A.  8.  Frank  and  Its  result  might  be  of  Importance,  and  might  be 
need  by  plaintiff  In  making  out  his  case.  They  had  at  the  trial  on  the 
eighteenth  of  December,  1880.  the  testimony  of  the  plaintiff  aa  to  the  result 
of  the  mission,  and  made  no  motion  for  a continuance,  nor  expressed  any 
surprise  other  than  such  as  would  arise  from  evidence  contrary  to  their 
own  version  of  the  facts.  The  case  was  then  argued  and  submitted,  and 
decided  February  28,  1881.  Not  till  after  the  decision  did  they  present  the 
▼lew  of  surprise ; there  was  no  snrprlae  In  Its  legsl  meaning,  and  the  order 
granting  a new  trial  on  that  ground  Is  erroneous. 

rtXDINOS  How  EAR  CONCLUSIVE  ON  APPEAL  PROM  ORDER  GRANTINO  NEW 

Trial.  — If  a new  trial  be  granted  by  the  Court  below  on  a stated  ground, 
and  an  appeal  be  taken  from  the  order  to  the  Supreme  Court,  the  Appel. 
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late  Court,  In  searching  for  other  ground*  for  sustaining  the  order,  must 
take  the  findings,  so  far  as  there  is  any  evidence  to  support  them  as  true, 
on  all  quest  Ions  of  fact  found  thereby. 

Appeal  by  plaintiff  from  an  order  of  the  Superior  Court 
of  the  County  of  Los  Angeles  granting  a new  trial  How- 
ard, J. 

Action  on  account  stated.  On  the  trial  the  plaintiff  testi- 
fied that  before  the  commencement  of  the  action,  one  A.  S. 
Frank,  an  agent  of  the  defendants,  presented  to  him  at  Los 
Angeles  an  account  stated  between  the  defendants  and  the 
plaintiff  showing  an  indebtedness  from  defendants  to  him, 
the  plaintiff,  and  then  and  there  promised  that  the  defendants 
would  pay  it.  A.  S.  Frank  at  the  time  of  the  trial  was  absent 
from  the  State.  Judgment  was  given  in  favor  of  the  plaintiff. 
Defendants  moved  for  a new  trial  on,  among  other  grounds, 
“ surprise  which  ordinary  prudence  could  not  have  guarded 
against”  On  the  hearing  of  the  motion  the  affidavit  of  A S. 
Frank  was  offered  and  considered.  In  it  he  denied  that  the 
account  was  ever  intended  as  an  account  stated,  or  that  he  ever 
promised  the  plaintiff  that  the  defendants  would  pay  the  plaint- 
iff any  sum  whatever,  and  deposed  that  instead  of  the  defend- 
ants owing  the  plaintiff,  he,  the  plaintiff,  owed  the  defendants 
a large  balance,  and  at  the  time  referred  to  the  plaintiff  prom- 
ised and  endeavored  to  cloBe  the  account  by  giving  his  note 
with  other  security  to  the  defendants.  The  Court  below 
granted  the  motion  of  defendants  for  a new  trial,  basing  its 
action  on  the  ground  of  the  surprise  claimed.  This  case 
on  appeal  was  first  heard  in  Department  Two  of  this  Court. 
As  the  decision  of  the  Department  is  referred  to  in  the  opinion 
of  the  Court  in  bank,  the  opinion  in  Department  is  here  given 
" in  extenso.” 

“ In  this  cause  judgment  passed  for  plaintiff.  Defendants 
moved  for  a new  trial  on  several  grounds,,  among  which  was  sur- 
prise which  ordinary  prudence  could  not  have  guarded  against, 
insufficiency  of  the  evidence  to  justify  the  decision,  and  errors 
of  law,  occurring  at  the  trial  and  excepted  to  by  the  defendants. 
This  motion  was  granted  on  the  ground  of  surprise.  The 
plaintiff  appeals  from  this  order. 

u We  have  examined  the  questions  as  to  surprise,  and  are  of 
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opinion,  that  there  was  no  surprise  in  its  legal  meaning.  The 
Court  was  not  then  justified  in  the  exercise  of  a proper  dis- 
cretion in  granting  a new  trial. 

“ If  the  order  could  be  sustained  on  any  of  the  other  grounds 
on  which  defendants  moved,  we  would  affirm  it  We  have 
examined  them,  and  do  not  think  they  justify  an  affirmance 
of  the  order.  It  is  proper  to  add  that  as  to  the  failure  of  the 
Court  below  to  rule  on  the  admissibility  of  certain  corre- 
spondence offered  by  defendants  and  objected  to  by  plaintiff, 
the  ruling  on  which  was  reserved  by  the  Court  until  the  evi- 
dence was  closed,  we  are  of  opinion  that  the  point  is  not 
before  us  for  decision.  This  was  an  irregularity  in  the  pro- 
ceedings of  the  Court,  and  the  defendants  did  not  move  on 
that  ground.  It  seems  to  have  been  treated  as  an  error  of 
law.  If  it  is  an  error  of  law  it  could  only  be  brought  before 
the  Court  on  affidavit  (C.  C.  P.,  § 658.)  It  was  not,  how- 
ever, an  error  of  law  occurring  at  the  trial  and  excepted  to 
by  the  moving  party,  for  the  record  shows  no  exception. 

“ The  order  is  reversed  and  the  cause  remanded.” 

Brunson  & Wells,  for  Appellant 

The  counter-affidavit  of  plaintiff  states  facts  not  denied,  by 
which  it  appears  that  six  months  before  the  commencement 
of  this  action,  defendants  were,  by  plaintiff’s  attorneys,  fully 
advised  of  the  nature  of  the  action,  of  the  acts  of  their  agents 
in  stating  the  account,  etc. 

The  suit  was  commenced  March  9,  1880,  and  from  the 
allegations  of  the  complaint,  defendants  were  informed  that 
we  had  an  account  which  we  relied  upon  as  a stated  account. 
If  they  wanted  further  information  it  was  available  under 
the  provisions  of  Section  1000,  C.  C.  P.,  but  as  appears  by  their 
affidavit  they  “ knew  the  facts  of  the  case.”  The  showing  i3 
not  sufficient  to  warrant  the  action  of  the  Court.  A party 
can  not  move  for  a new  trial  on  ground  not  distinctly  made 
at  the  trial.  If  surprised,  he  should  have  asked  for  a contin- 
uance at  the  time.  He  will  not  be  allowed  to  speculate  on 
the  chance  of  a favorable  decision  on  other  points,  and  if  he 
fails  on  them,  fall  back  on  his  motion  for  a new  trial  on  the 
ground  of  surprise.  ( Schellhous  v.  Ball,  29  Cab  608 ; Delmas 
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v.  Martin,  39  id.  556,  557,  and  558 ; Ames  v.  Howard,  1 Sumn. 
482 ; Carr  v.  Gale,  1 Curt.  C.  C.  384.) 

A party  can  not  be  surprised  by  the  other  making  good,  by 
proof,  a fact  distinctly  put  in  issue  by  the  pleadings.  (Arm- 
strong v.  Davis,  41  Cal.  499.)  Surprise  at  the  testimony  of  a 
witness  called  by  the  adverse  party,  is  no  ground  for  a new 
trial,  it  not  appearing  that  the  party  against  whom  the  new 
testimony  was  given  had  been  misled  by  previous  statements 
of  the  witness  as  to  what  he  would  testify.  (Taylor  v.  Cad. 
Stage  Co.,  6 id.  228 ; Live  Yankee  Co.  v.  Oregon  Co.,  7 id.  40.) 

In  this  case  our  verified  complaint  gave  defendants  notice 
of  our  testimony.  When  a party  defendant  is  taken  by  sur- 
prise by  the  testimony  of  a witness  produced  by  the  opposite 
party  before  the  dose  of  the  trial,  and  knows  of  a witness 
who  resides  out  of  the  State  by  whom  he  can  contradict  the 
witness  whose  testimony  surprises  him,  he  should  move  for  a 
continuance  at  once  in  order  to  take  the  deposition  of  the 
witness  who  resides  out  of  the  State,  and  not  wait  to  move 
for  a new  trial  on  the  ground  of  surprise.  (Ferrer  v.  Home 
Mutual  Ins.  Co.,  47  Cal.  418;  38  id.  456.) 

Glassell  & Smith  and  Warren  Olney,  for  Respondents. 

A motion  for  a new  trial  is  a motion  addressed  to  the  sound 
legal  discretion  of  the  Court,  and  the  Appellate  Court  will 
interfere  only  in  case  of  a plain  abuse  of  such  discretion. 
( Moulton  v.  Holmes,  7 P.  C.  L.  J.  228;  Hall  v.  Bark  Emily 
Banning,  33  Cal.  525,  and  eases  cited;  Quinn  v.  Kenyon,  22 
id.  82 ; Peters  v.  Foss,  16  id.  357 ; Drake  v.  Palmer,  2 id.  181 ; 
O’Brien  v.  Brady,  23  id.  243;  Hastings  v.  Steamer  Uncle 
Sam-,  10  id.  341 ; Harston’s  Practice,  § 657,  page  290,  and  cases 
cited.) 

In  this  case  (assuming — as  we  must  assume — that  the  Court 
below  believed  the  affidavits  of  the  Franks),  it  appeared  that 
the  plaintiff  had  won  his  case  by  a deliberately  false  state- 
ment upon  the  very  point  in  issue,  which  could  not  be  contra- 
dicted on  account  of  the  absence  of  A.  S.  Frank  from  the 
State.  A motion  for  a continuance  would  have  been  of  no 
avail  because,  owing  to  the  absence  of  A.  S.  Frank,  the  de- 
fendant was  not  prepared  to  make  an  affidavit  as  to  what  his 
testimony  would  be.  (Rodriguez  v.  Comstock,  24  Cal.  88.) 
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The  objection  that  a motion  for  a continuance  was  not  made, 
like  all  others,  is  addressed  to  the  sound  discretion  of  the 
Court.  ( Moore  v.  Los  Angeles  Infirmary , 49  Cal.  669.)  And 
“ cases  may  and  do  arise  in  which  it  ought  not  to  be  enforced.” 
( Delmas  v.  Martin,  39  Cal.  658.) 

The  Court: 

This  case  was  heard  in  Department  Two  of  this  Court,  and 
a decision  was  rendered  July  28,  1882.  (9  Pac.  C-  L.  J.  813.) 

Subsequently  a hearing  by  the  Court  in  bank  was  granted, 
which  hearing  has  been  had.  We  have  examined  the  tran- 
script and  the  {joints  made,  and  are  satisfied  with  the  decision 
of  the  Department.  As  the  new  trial  was  granted  on  the 
ground  of  surprise,  we  must  take  the  findings,  so  far  as  there 
is  evidence  to  support  them,  as  true  on  all  questions  of  fact 
found  thereby.  Where  a new  trial  is  granted  upon  a stated 
ground,  we  can  not,  in  searching  for  other  grounds  for  sus- 
taining the  order,  consider  the  facts  as  other  than  found,  if 
there  be  evidence  to  support  the  findings.  Otherwise,  we 
should  be  speculating  upon  what  might  have  been  the  deci- 
sion as  to  the  facts  rather  than  relying  upon  what  was  the 
decision.  As  stated  in  the  opinion  of  the  Department,  there 
was  no  surprise  in  its  legal  meaning  for  which  a new  trial 
should  have  been  granted.  The  defendants  were  informed 
at  the  commencement  of  the  suit,  March  10,  1880,  that  the 
action  was  brought  to  recover  a balance  alleged  to  be  due  on 
an  account  stated.  They  knew  before  that  day  that  their 
agent,  Mr.  A.  S.  Frank,  had  been  sent  by  them  to  the  plaint- 
iff to  make  some  adjustment  of  the  affairs  between  them  and 
the  plaintiff.  They  knew  that  the  mission  of  A.  S.  Frank 
and  its  result  might  be  of  importance,  and  might  be  used  by 
plaintiff  in  making  out  -his  case.  They  had  at  the  trial  on 
the  eighteenth  of  December,  1880,  the  testimony  of  the 
plaintiff  as  to  the  result  of  the  mission,  and  made  no  motion 
for  a continuance,  nor  expressed  any  surprise  other  than 
such  as  would  arise  from  evidence  contrary  to  their  own  ver- 
sion of  the  facts.  The  case  was  then  argued  and  submitted, 
and  decided  February  28,  1881.  Not  till  after  the  decision 
did  they  present  the  view  of  surprise ; and  we  think  it  was 
then  disappointment  rather  than  surprise;  therefore,  the  De- 
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pertinent  was  correct  in  saying  there  was  no  surprise  in  its 
legal  meaning.  See  Section  657,  C.  C.  P. : “ Surprise,  which 
ordinary  prudence  could  not  have  guarded  against” 

The  order  is  reversed,  and  the  cause  is  remanded. 

Ross,  J.,  dissented. 


[No.  8,920.— In  Bank.] 

December  13,  1882. 

ALVTNZA  HAYWARD  t>.  GEORGE  E.  ROGERS. 


Bight  of  Pledges  or  Mining  8tock  ah  against  Pledqob  — Assumpsit  — 
Instructions.  — Action  to  recover  a balance  alleged  to  be  due  on  a prom- 
issory note  and  for  moneys  laid  out  and  advanced  for  the  benefit  of  de- 
fendant. Answer  alleging  payment  by  means  of  a sale  by  plaintiff  of  shares 
of  stock  of  defendant  held  aa  aecurlty,  leaving  a balance  due  defendant 
and  cross-complaint  therefor.  Rogers,  the  defendant,  contended  that  Hay- 
ward, plaintiff,  held  a certain  number  of  shares  of  Savage  mining  stock  as 
security  for  money  advanced  by  him  to  Rogers,  and  that  Hayward,  without 
his  knowledge,  sold  the  stock ; that  afterwards,  and  while  he  was  Ignorant 
of  such  sale,  Hayward  procured  a power  of  attorney  from  him  to  sell  said 
stock,  and  then  sold  of  the  stock  of  the  same  mining  company  the  same 
number  of  shares  that  he,  Hayward,  held  prior  to  said  first  sale  as  security 
for  his  said  advances ; that  Hayward  accounted  to  him  for  the  sum  realized 
on  the  sale  of  the  stock  last  sold  only,  which  was  much  less  than  the  sum 
realized  on  the  sale  of  the  stock  first  sold,  and  which  stock,  first  sold,  R.  con- 
tended was  the  stock  which  H.  had  as  such  security.  On  the  other  hand  the 
the  plaintiff  contended  that  be  constantly  held  the  Identical  stock  certificates 
which  he  took  as  security  from  the  time  when  he  received  them  up  to  the 
time  when  he  admitted  he  sold  them,  or  tlfat  If  he  did  not  during  all  of 
such  time  have  the  Identical  stock  certificates  In  his  possession,  that  he 
did,  during  all  of  such  time,  have  other  stock  certificates  of  the  same 
mining  company  for  the  same  number  of  shares,  which,  during  all  of  such 
time,  he  was  able,  ready,  and  willing  to  deliver  to  the  defendant  upon  his 
paying  the  sum  for  which  said  certificates  were  held  as  security. 

Btld:  Taking  the  defendant’s  version  of  th  etransaction  as  correct,  and  the 
fact  that  It  Is  not  charged  In  the  cross-complaint  that  he,  the  defendant, 
was  Induced  to  do  what  he  did,  by  reason  of  any  representations  of  the 
plaintiff  as  to  the  condition  of  the  mine,  or  the  then  present  or  prospective 
value  of  the  stock,  or  In  regard  to  the  quantity  of  It  which  other  persons 
were  selling,  the  Court  did  not  err  In  sustaining  objections  of  the  plaintiff 
to  the  Introduction  of  evidence  of  what  plaintiff  said  to  the  defendant  In 
regard  to  those  subjects. 

Held,  further : The  Court  did  not  err  In  allowing  the  witness  Peart  (buslneaa 
manager  of  the  plaintiff)  to  be  asked  how  much  stock  Hayward  carried  for 
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Rogers  between  certain  dates.  Peart  was  better  qualified  to  answer  that 
question  than  any  other  witness.  Including  Hayward  himself. 

Btld,  further : As  to  this  question  to  the  witness  Peart,  appellant's  counsel 
seems  to  have  assumed  that  the  answer  of  the  witness  would  contradict 
ail  the  evidence  to  which  the  objections  referred.  But  as  the  trial  Court 
could  not  have  anticipated  the  answer  of  the  witness,  there  was  no  error 
in  overruling  the  objections  to  the  question.  No  motion  was  made  to 
strike  out  the  answer ; and  according  to  the  evidence  there  Is  no  such  con* 
trsdictlon. 

Id.  — The  evidence  as  to  the  number  of  shares  of  stock  that  Hayward  was 
carrying  for  persons  other  than  Rogers,  and  as  to  the  contents  of  the  letter 
which  Rogers  wrote  to  Hayward,  may  not  hare  been  relevant  to  any  issue 
in  the  case,  but  if  error  there  was  in  overruling  the  objections  to  It,  It  was 
error  without  Injury. 

Conversion  or  Mining  Stock  bt  Pledge*.  — Upon  the  main  issue  In  the  case, 
the  Court  charged  the  Jury  as  follows:  “If  yon  find  that  Hayward  bad 
sold  the  690  shares  before  the  execution  of  the  power : that,  you  remember, 
was  July  13th  ; and  had  been  ready,  able,  and  willing  to  transfer  to  Rogers 
an  equivalent  number  of  similar  shares  in  the  same  company  by  a proper 
and  valid  certificate,  then  and  In  that  case  It  was  not  material  that  these 
facts  should  be  Imparted  to  Rogers  at  the  time  he  executed  the  power  of 
attorney,  and  the  power  was  a valid  and  binding  one.  It  was  not  material 
to  tell  him  that,  for  the  reason  that  that  was  a thing  that^Hsyvxrd  had 
a right  to  do  anyway,  and  the  law  says,  that  he  was  selling  bis  own  stock, 
and  not  Rogers’  stock,  provided  he  was  all  the  time  able,  ready,  and  willing 
to  respond  to  Rogers,  In  case  he  should  come  and  demand  his  stock.  And 
tf  you  find  that  Hayward  had  sold  the  identical  690  Bhares,  and  that  he 
was  not  at  the  time  of  such  sales  able,  willing,  and  ready  to  deliver  to 
Rogers  a similar  number  of  shares,  then,  and  In  that  case,  the  suppression 
of  those  facts  operated  as  a fraud  upon  Rogers  and  destroyed  the  force  and 
effect  of  the  power  of  attorney,  there  being  nothing  for  the  power  to  operate 
upon.” 

Held:  This  was  a correct  and  suflBclently  clear  exposition  of  the  law  appli- 
cable to  that  Issue,  and  it  obviated  the  necessity  of  the  Court’s  giving  any 
other  or  further  instructions  upon  it.  Therefore  the  refusal  of  the  Court 
to  give  the  instructions  asked  on  the  points  covered  by  the  instruction 
given.  Is  not  a sufficient  ground  for  reversing  the  judgment. 

When  Jubt  mat  not  Disregard  Evidence  of  Witness.  — The  Court  also 
charged  the  Jury  aa  follows : M When  facta  are  testified  to  by  witnesses  who 
are  not  impeached,  and  there  is  no  inherent  improbability  in  the  statement, 
the  Jury  are  bound  to  take  that  evidence  as  proving  the  particular  fact; 
and  the  Jury  have  no  right  capriciously  to  disregard  evidence  where  it  is 
not  controverted  and  the  character  of  the  witnesses  is  good,  and  the  story 
is  probable." 

Btld:  Though  there  should  be  no  necessity  for  such  an  instruction,  still  aa 
a matter  of  law  the  Instruction  Is  correct. 

Judoment  Modified  to  Correspond  with  Verdict.  — The  jury  found  for  the 
plaintiff  in  the  sum  of  $295,345.38,  and  the  judgment  was  entered  for  the 
sum  of  $305,650.95. 

Btld:  The  Judgment  should  be  modified  so  as  to  correspond  with  the  verdict 
9 1 the  jury. 
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Appeal  by  the  defendant  from  the  judgment  of  the  District 
Court  of  the  Nineteenth  Judicial  District  of  the  State  of  Cal- 
ifornia in  and  for  the  City  and  County  of  San  Francisco. 
Wheeler,  J. 

Action  on  promissory  note,  and  on  account  of  moneys  laid  out 
and  advanced  for  benefit  of  defendant.  The  complaint  was 
filed  February  25,  1876.  An  amended  complaint  was  filed 
September  8,  1876,  and  prays  judgment  against  defendant  for 
the  sum  of  $30,000,  and  interest  thereon  at  one  per  cent,  per 
month,  compounded  monthly,  from  June  4,  1872,  to  December 
2,  1872;  and  from  that  date  on  $20,278.44,  alleged  to  be  due 
on  a promissory  note  of  defendant  to  plaintiff,  executed  June  4, 
1872;  and  for  the  sum  of  $179,201.56,  and  interest  thereon 
at  the  rafe  of  ten  per  cent,  per  annum  from  April  14,  1874, 
for  moneys  paid  out  and  advanced  by  plaintiff  for  benefit  of 
defendant,  and  costs  of  suit.  The  defendant,  on  the  twentieth 
day  of  July,  a.  d.  1876,  filed  his  original  answer  and  cross- 
ooinplaint,  which  pleadings  of  the  defendant  were  twice 
amended.  The  defendant  set  up  payment  of  the  in- 

debtedness and  the  stock  transactions  between  himself 
and  the  plaintiff,  referred  to  in  the  opinion  of  the  Court  and 
also  in  the  instructions  given  and  refused,  hereinafter  set  forth. 
The  plaintiff  answered  and  denied  the  cross-complaint. 
On  the  trial  of  the  action,  the  Court  instructed  ‘ho 
jury  as  follows: 

“ Gentlemen  of  the  jury : This  case,  which  is  about  now  draw- 
ing to  a close,  as  you  have  observed,  is  one  involving  & large 
amount,  not  only  when  viewed  from  the  standpoint  of  tiie 
plaintiff’s  claim,  but  also  when  we  consider  the  cross-bill  or 
cross-complaint  that  the  defendant  makes.  This,  the  magnitude 
of  the  case,  at  first  almost  startles  the  jury  and  the  Court;  but 
that  should  simply  amount  to  this,  to  insure  upon  the  part  of 
the  jury  a very  careful  consideration  of  the  evidence,  and  also 
a careful  attention  to  what  the  Court  may  declare  to  you  to 
be  the  law  of  the  case ; for  with  the  law  the  jury  have  nothing 
to  do,  nor  has  the  Court.  We  take  it  from  writers  upon  the 
subjects  and  also  from  the  declaration  and  interpretation  of 
the  law  as  laid  down  by  the  higher  Courts  of  the  land;  and 
where  our  own  Supreme  Court  has  laid  down  the  law  in  a given 
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case,  that  becomes  binding  upon  this  Court,  and  it 
follows  that  it  is  the  duty  of  this  Court,  in  admin- 
istering the  law  in  cases  where  it  has  been  settled  in  the  Supreme 
Court,  to  state  it  to  you  as  that  Court  has  declared ; and  it  is 
your  duty,  without  any  regard  to  any  affections  or 
sympathy  or  any  other  motives  that  may  control  you,  to  pay 
strict  attention  to  that  law,  and  to  shape  your  verdict  accord- 
ingly- 

“ This  case  briefly  stated,  is  an  action  on  the  part  of  Hay- 
ward, the  plaintiff,  to  recover  from  the  defendant  a balance 
alleged  to  be  due  for  moneys  laid  ont  and  advanced  for  the 
benefit  of  the  defendant,  and  at  his  request;  the  sum  that  it 
is  shown  that  he  advanced,  is  $267,667.25 ; this  includes  the 
assessments  that  were  paid  by  him  from  time  to  time  upon 
the  stock  that  he  held  for  Mr.  Rogers;  concerning  this  gross 
amount  there  seems  to  he  no  difference  of  opinion ; there  seems 
to  be  no  contest  here  in  the  case;  Hayward  then  gave  Rogers 
credit  for  the  amount  of  $68,000,  and  odd  dollars,  which  grew 
out  of  the  sales  which  he  alleges  he  made,  in  November,  1872, 
of  something  about  $55,000,  and  also  the  sale  of  April  14, 
1874,  for  $12,000.  Those  two  6ums  added  together  making  an 
aggregate  of  $68,000,  which  the  plaintiff  deducts  from 
his  $267,000,  which  he  had  advanced,  leaving  a balance  of 
$199,591.87.  Upon  that  sum  the  plaintiff  claims  interest  ac- 
cording to  various  rates,  as  expressed  in  different  promissory 
notes  and  so  forth,  and  claims  that  now  there  is  a grand  total  of 
$295,349.38. 

“ The  computation  of  the  interest  has  been  made  in  your 
presence,  and  I do  not  understand  that  there  is  any  contro- 
versy upon  that  subject  — relying,  I suppose,  upon  the  familiar 
rule  that  figures  do  not  lie;  and  I believe  the  respective  attor- 
neys for  the  parties  do  not  disagree  upon  that  computation. 
TIm  n it  stands  thus,  gentlemen,  that  if  the  defense  that  is  set 
up  in  this  case,  if  you  should  determine  that  it  amounts  to 
nothing  under  the  law  and  the  evidence,  then  your  verdict 
would  necessarily’  be  for  the  plaintiff  in  that  sum,  two  hun- 
dred and  ninety-eight  thousand  dollars,  or  thereabouts,  and  if 
there  were  no  counter-claim  set  up  by  the  defendant,  the  case 
would  be  made  plain,  and  that  would  he  the  result,  and  that 
would  necessarily  be  your  verdict,  for  when  facta  are  testified 
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to  by  witnesses  who  are  not  impeached,  and  there  is  no  inherent 
improbability  in  the  statement,  the  jury  are  bound  to  take  that 
evidence  as  proving  the  particular  fact;  and  the  jury  have  no 
right  capriciously  to  disregard  evidence  where  it  is  not  con- 
troverted and  the  character  of  the  witnesses  is  good  and  the 
story  is  probable. 

“ But  under  this  case  thus  made  out  the  defendant  claims 
that  between  April  21  and  May  14,  1872,  the  plaintiff  sold 
of  his  stock  five  hundred  and  seventy  shares,  for  the  aggre- 
gate sum  of  three  hundred  and  eighty-seven  thousand  six 
hundred  dollars;  that  between  July  6th  and  July  13th;  and 
July  13th  is  a point  in  the  case,  that  being  the  day  on  which 
the  power  of  attorney  was  executed;  he  claims  that  between 
July  6th  and  July  13th  the  plaintiff  sold  one  hundred  and 
twenty  shares  more,  for  which  he  realized  twenty-four  thou- 
sand dollars,  and  that  on  April  14,  1874,  he  sold  one  hundred 
and  ninety  shai  zs  more,  that  is  what  is  called  the  Hall  stock, 
for  the  sum  of  twelve  thousand  and  odd  dollars,  thus  making 
an  aggregate  of  receipts  of  four  hundred  and  twenty-three 
thousand  seven  hundred  and  seventy-six  dollars.  Of  course, 
if  this  claim  should  prevail,  it  would  result  in  a verdict  in 
favor  of  the  defendant;  after  deducting  or  making  the  proper 
allowances  for  interest  and  so  forth,  I believe  the  attorney 
for  the  defendant  claims  it  would  aggregate  now  about  two 
hundred  thousand  dollars.  Those  are  the  figures  in  round 
numbers,  so  far  as  the  claims  of  the  different  parties  are  con- 
cerned. 

“ Now,  as  to  the  transaction  itself,  it  appears  from  the  evi- 
dence, that  in  the  spring  of  1872,  about  April  22d,  that  Hay- 
ward took  up  for  Rogers  a large  amount  of  stock  and  ‘ carried 
it  ’ for  him,  as  the  phrase  runs  among  brokers  and  business 
men.  The  evidence  of  Rogers  is,  that  there  was  nothing  said 
about  the  terms  upon  which  he  was  to  carry  it;  there  was 
nothing  said  about  the  rate  of  interest,  nor  about  the  time 
when  he  was  to  pay  Hayward,  nor,  he  says,  did  he  give  Hay- 
ward any  power  of  sale;  on  the  other  hand,  Hayward  testifies 
that  he  made  this  advance  upon  the  sole  and  express  condi- 
tion that  he  was  at  liberty  to  deal  with  the  stock  as  his  own, 
to  sell  it  when  and  where  and  as  he  pleased. 

“ The  evidence  upon  that  point,  then,  of  course,  is  uontra- 
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dietary;  but  it  is  not  a material  matter,  for  the  reason  that  if 
Hayward  is  chargeable  with  the  sale  of  the  stocks  made  at  high 
figures  in  April  and  May,  then  Rogers  would  be  entitled  to 
that  credit,  and  Rogers  does  not  repudiate  that  sale,  but  in 
substance  ratifies  it,  and  seeks  the  benefit  of  the  sale  for  the 
very  plain  reason  that  the  stock  has  never  reached  so  high  a 
figure  since.  If  Hayward  had  no  authority  to  sell  the  stock, 
and  he  had  sold  it  at  low  figures  at  that  time,  and  the  stock 
bad  since  that  risen  to  a higher  figure,  as  a general  rule,  the 
pledgor,  which  is  Rogers,  could  have  recovered  from  the  wrong- 
doer the  highest  market  price  of  the  stock  between  the  day  of 
the  sale  and  the  day  of  trial. 

“ I charge  you,  then,  that  the  relation  of  Hayward  and 
Rogers  was  that  of  pledgor  and  pledgee,  and  if  you  find  that 
there  was  no  agreement  between  them  at  the  time  the  stock 
passed  into  Hayward’s  hands,  authorizing  Hayward  to  Bell 
the  stock,  then  he  had  no  right  to  sell  it  without  first  de- 
manding payment  of  Rogers  and  giving  him  due  notice  of 
the  sale. 

“ Now  comes  the  question,  gentlemen,  as  to  whether  the 
sale  by  Hayward  of  the  identical  certificates  the*  Rogers  left 
with  him  was  a breach  of  Rogers’  rights.  In  other  words, 
whether  Rogers  has  the  right  to  claim  the  high  price  at 
which  Hayward  is  alleged  to  have  sold  those  particular  cer- 
tificates during  April  and  May.  The  Supreme  Court  of  this 
State,  in  a case  which  arose  some  years  ago,  after  very  elab- 
orate consideration,  and  in  which  all  of  the  Judges  agreed,  and 
upon  a petition  for  rehearing  having  been  granted  and  tho 
case  heard  again,  they  all  agreed  again  in  the  first  decision, 
held  that  one  certificate  of  stock  is  as  good  as  another;  that 
all  shares  of  stock  are  alike;  and  that  if  the  pledgee  of  the 
stock,  that  is  Hayward,  holds  himself  at  all  times  ready  and 
able  and  willing  to  deliver  to  the  pledgor,  upon  demand,  an 
equal  number  of  similar  shares  in  the  same  company,  he  has 
the  right  to  do  that,  and  the  pledgor  is  not  injured  by  the 
fact  that  the  pledgee  sold  the  particular  certificates. 

“ I,  therefore,  charge  you  that  if  you  find  that  H ayward 
did  sell  and  deliver  the  identical  690  shares  before  July  13, 
1872,  without  authority  from  Rogers,  he  would  not  there- 
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by  become  liable  to  Rogers  beyond  nominal  damages,  if 
he  was  at  all  times  ready,  able,  and  willing  to  transfer  to 
Rogers  an  equivalent  number  of  similar  shares  in  the  same 
company  by  a proper  and  valid  certificate.  I hope  the  jury 
understands  this  proposition,  because  it  is  the  leading  and 
important  point  in  this  case ; and  this  decision  of  the  Supreme 
Court,  while  it  did  not  meet  the  approbation  cf  the  entire 
profession,  is  still  not  a new  decision;  the  same  doctrine,  pre- 
cisely, was  laid  down  by  Chancellor  Kent,  more  than  fifty 
years  ago,  in  the  case  where  bank  stock,  of  the  old  United 
States  Bank,  had  been  pledged  with  a broker  of  the  city  of 
New  York;  and  it  stands  precisely  as  if  one  of  you  had 
stored  with  a warehouseman  a hundred  bushels  of  wheat, 
and  he  had  placed  it  in  with  a thousand  bushels  more  of  his 
own,  in  bulk,  not  sacked  or  in  barrels,  but  had  been  emptied 
into  one  vast  bin;  now,  the  warehouseman  would  have  the 
right  to  go  on  selling  the  wheat  from  that  amount  in  bulk ; 
and,  although  he  might  happen  to  sell  the  identical  hundred 
bushels  you  had  deposited,  it  would  not  be  any  wrong  to  you 
providing  he  always  kept  on  hand  a hundred  bushels  of  wheat 
of  the  quality  and  character,  which  he  was  ready  to  deliver 
to  you  on  demand.  Probably  that  is  all  that  is  necessary  to 
say  on  that  point;  but  I wish  you  to  clearly  understand  it, 
as  the  case  must  necessarily  turn  upon  that  question. 

“ I instruct  you  further,  that  inasmuch  as  Rogers  never 
made  any  demand  on  the  plaintiff  for  his  stock  before  Julj 
13th,  and  never  directed  him  to  sell  any,  the  plaintiff  was  at 
liberty,  as  ho  sold  stock  from  time  to  time  from  the  mass  of 
shares  on  hand,  to  credit  such  sales  to  such  particular  account 
as  he  pleased;  and  that  doctrine  finds  analogy  in  the  case 
where  a man  is  owing  you  upon  two  accounts,  or  upon  a 
note  and  account,  and  he  meets  you  and  says : ‘ Here 
is  a hundred  dollars  towards  what  I owe  you.’  You 
are  at  liberty  to  apply  it  upon  the  note,  or  to  ap- 
ply upon  the  account,  as  you  see  fit ; if  he  gives  no 
directions  to  the  contrary,  or  rather,  if  he  does  not  spec- 
ify upon  which  particular  account  or  indebtedness  he  in- 
tends the  money  to  apply,  you  can  place  it  to  whichever  you 
choose.  So  in  this  case,  if  you  find  that  Hayward  had  a large 
amount  of  Savage  stock  on  hand,  and  he  sold  from  time  to  , 
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time,  he  had  the  right,  until  a demand  was  made  by  some 
pledgor,  or  a direction  from  some  pledgor  for  him  to  sell,  he 
had  the  right  to  credit  to  such  accounts  as  he  pleased  during 
his  sales  from  time  to  time.  Of  course,  gentlemen,  it  is  for 
you  to  determine  if  these  credits  were  made  in  good  faith,  and 
if  they  were  made  about  the  time  of  the  sales.  You  will  re- 
member that  the  books  were  given  in  evidence,  and  there  were 
various  sales  made  between  April  and  July  13th,  and  the 
balance  was  mado  at  the  end  of  each  month,  showing  that 
the  690  shares  were  always  to  the  credit  of  Rogers  in  those 
statements;  it  is  for  you  to  determine,  of  course,  whether 
that  was  a truthful  and  fair  statement  of  the  transaction. 
If  you  find  that  Hayward  had  sold  the  690  shares  before  the 
execution  of  the  power,  and  that  at  all  times  from  April  22d 
to  July  13th,  he  had  been  ready,  able,  and  willing  to  transfer 
to  Rogers  an  equivalent  number  of  similar  shares  in  the  same 
company  by  a proper  and  valid  certificate,  then  and  in  that 
case  it  was  not  material  that  these  facts  should  be  imparted 
to  Rogers  at  the  time  he  executed  the  power  of  attorney  and 
the  power  was  a valid  and  binding  one. 

“ Now  upon  that  point  the  rule  is,  that  when  a man  in  his 
senses,  in  the  possession  of  his  faculties,  deliberately  executes 
a written  agreement,  he  is  presumed  to  have  understood  the 
agreement  and  is  bound  by  its  terms  unless  there  was  fraud, 
or  mistake,  or  surprise,  or  something  of  that  kind,  that  un- 
fairly prevented  him  from  knowing  what  he  was  doing;  as 
for  instance,  if  a man  who  is  unable  to  read,  signs  a docu- 
ment, and  it  is  read  to  him,  but  falsely  read,  a portion  is  sup- 
pressed or  something  is  put  in  that  is  not  there,  in  reading, 
and  signs  it,  he  is  not  bound,  because  he  was  imposed  upon; 
or  if  a man  is  blind  and  an  instrument  is  misread  to  him 
and  he  executes  it,  he  is  not  bound  by  it  So  if  there  is  any7 
suppression  or  misstatement  of  a material  fact,  and  through 
which  a party  is  led  innocently  to  sign  an  agreement,  that 
amounts  to  what  the  law  calls  a fraud,  and  he  is  not  bound 
by  it. 

“ I therefore  have  charged  you  that  if  Hayward  — and  will 
read  this  again  now,  that  you  may  better  understand  it:  If 
you  find  that  Hayward  had  sold  the  690  shares  before  the 
execution  of  the  power;  that,  you  remember,  was  July  13th, 
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and  had  been  ready,  able,  and  willing  to  transfer  to  Rogers 
an  equivalent  number  of  similar  shares  in  the  same  company 
by  a propel  and  valid  certificate,  then  and  in  that  case  it  was 
not  material  that  these  facts  should  be  imparted  to  Rogers  at 
the  time  he  executed  the  power  of  attorney,  and  the  power 
was  a valid  and  binding  one.  It  was  not  material  to  tell 
him  that,  for  the  reason  that  that  was  a thing  that  Hayward 
had  a right  to  do  anyway,  and  the  law  says,  that  he  was  sell- 
ing his  own  stock,  and  not  Rogers’  stock,  provided  he  was  all 
the  time  able,  ready,  and  willing  to  respond  to  Rogers,  in  case 
he  should  come  and  demand  his  stocL  And  if  you  find  that 
Hayward  had  sold  the  identical  690  shares,  and  that  he  was 
not  at  the  time  of  such  sales  able,  willing,  and  ready  to  deliver 
to  Rogers  a similar  number  of  shares,  then,  and  in  that  case, 
the  suppression  of  those  facts  operated  as  a fraud  upon 
Rogers  and  destroyed  the  force  and  effect  of  the  power  of 
attorney,  there  being  nothing  for  the  power  to  operate  upon. 

“ As  to  the  other  defense;  the  defense  that  is  made  to  Rogers’ 
cross-bill,  namely,  tho  Statute  of  Limitations.  I will  simply 
state  that  it  is  conceded  that  if  Rogers  knew  all  of  these 
circumstances  more  than  three  years  before  he  filed  his  cross- 
bill, then  this  defense  of  his  is  barred  by  the  statute:  ‘An 
action  must  be  brought  within  three  years,  if  it  relies  on  the 
ground  of  fraud  or  mistake;  the  cause  of  action  in  such  case 
is  not  to  be  deemed  to  be  accrued  until  the  discovery  by  the 
aggrieved  party  of  the  facts  oonstituting  the  fraud  or  mistake.’ 
Now,  if  Rogers  discovered  this  fraud  that  he  alleges  Hayward 
porpetrated  on  him  more  than  three  years  before  he  filed  his 
cross-complaint  in  this  case,  then  his  action  is  barred,  and  you 
must  pay  no  attention  to  the  defense. 

“Actual  notice  of  these  facts  is  not  always  necessary:  * Notice 
is,  first,  actual,  which  consists  in  express  information  of  a fact; 
second,  constructive,  which  is  implied  by  law.’  This  is  the 
section  to  which  I call  your  attention  now : ‘ Every  person 
who  has  actual  notice  of  a circumstance  sufficient  to  put  a pru- 
dent mtm  upon  inquiry  as  to  a particular  fact,  and  omits  to  make 
such  inquiry  with  reasonable  diligence,  has  constructive  notice 
of  the  fact  itself.’ 

“ I have  been  asked  to  charge  you,  that  the  rendition  of  the 
account  by  Hayward,  in  August,  1873,  showing  all  these  sales, 
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was  a circumstance  that  should  be  taken  into  consideration 
in  determining  the  question  as  to  whether  Rogers  did  have 
notice  of  those  frauds  more  than  three  years  before  the  filing 
of  his  cross-bil! ; and  I instruct  you,  of  course,  that  that  is  a 
circumstance  that  you  are  at  liberty  to  take  into  consideration; 
the  evidence  being  that  Hayward  rendered  him  an  account  of 
sales  in  August,  1873,  and  by  that  account  it  appeared  that 
the  whole  690  shares  was  sold  after  the  power  of  attorney, 
and  in  the  month  of  November,  1872,  realizing  some  55,000 
and  odd  dollars. 

“ Here  are  two  instructions  that  I give  you  at  the  request 
of  defendant’s  counsel : ‘ That  when  an  agent  is  dealing  with 
the  principal,  or  a trustee  with  the  beneficiary  of  his  trust,  it 
is  his  bounden  duty  to  see  that  everything  is  fair,  and  that 
the  principal  or  beneficiary  has  all  the  information  as  to  the 
matters  of  fact  necessary,  to  show  him  his  precise  situation  in 
relation  to  the  business  on  hand.’  Second.  ‘ It  is  no  defense 
or  excuse  to  the  plaintiff,  that  stockholders  have  a custom 
amongst  themselves,  in  the  delivery  of  shares  of  stock  to 
persons  with  whom  they  deal,  to  deliver  any  certificate  they 
see  fit’  This,  of  course,  was  not  a transaction  between  two 
brokers,  and  it  is  clear  that  Mr.  Rogers’  rights  are  not  to  be 
determined,  nor  Mr.  Hayward’s  either,  by  the  rules  that  this 
limited  and  private  association,  known  as  the  Board  of  Brokers, 
have  among  themselves. 

“ Now,  gentlemen,  I have  endeavored  to  Btate  to  you  plainly 
the  principles  upon  which  this  case  is  to  be  decided,  and  you 
will  observe  that  the  case  pretty  much  turns,  indeed  it  does 
turn,  upon  the  main  question:  that  is,  if  you  find  that  Hay- 
ward sold  those  shares  before  July  13th;  as  to  whether  he 
was  during  all  of  those  times,  able,  ready,  and  willing  to  de- 
liver Mr.  Rogers  his  690  shares  at  any  time  that  he  might  call 
for  them,  if  he  should  call  and  pay  Hayward  the  money  he  had 
advanced,  if  he  was  ready  to  respond,  then  Hayward  did 
precisely  what  the  law  says  he  may  do;  he  sold  the  stock,  and 
he  had  a right  to  sell  it,  for  his  own  account  or  for  any  account 
that  he  pleased,  so  long  as  he  retained  the  proper  number  for 
Rogers,  to  give  him  upon  demand. 

“ Now,  gentlemen,  the  law  makes  you  the  judges,  the  ex- 
clusive judges,  of  all  matters  of  fact;  and  it  is  for  you  to 
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determine,  wherever  there  has  been  a conflict,  upon  which 
side  the  truth  lies;  and  you  are  to  judge  from  the  appearance 
of  men,  and  you  have  a right  to  take  into  consideration  their 
demeanor  upon  the  witness  stand,  their  interest  in  the  event 
of  the  suit,  the  probabilities  of  their  statements  and  all  of 
the  surrounding  circumstances,  and  to  give  such  verdict,  under 
that  evidence,  as  your  consciences  and  judgments  may  dictate. 
The  fact  that  the  case  is  large,  should  make  you  careful;  but 
should  not  deter  you  from  rendering  such  a verdict  as  you 
think  the  evidence,  as  given  before  you,  and  the  law  as  given 
you  by  the  Court,  will  justify. 

“ Gentlemen,  the  case  is  now  with  you  for  your  considera- 
tion.” 

Among  others  refused,  the  following  instructions  were  asked 
by  the  defendant,  and  refused  by  the  Court : 

“ If  the  jury  believe  from  the  evidence  that  the  plaintiff 
sold  certificates  of  Savage  stock  received  by  him  for  the  de- 
fendant, at  any  time  prior  to  his  procurement  of  the  power 
of  attorney  produced  here,  without  the  authority  of  the  de- 
fendant, it  makes  no  difference  how  much  Savage  stock  the 
plaintiff  had  on  hand  belonging  to  persons  other  than  him- 
self, or  belonging  to  Hayward  & Jones.” 

“ If  the  jury  believe  from  the  evidence,  that  at  the  time 
when  the  plaintiff  procured  the  power  of  attorney  produced 
here,  he  did  not  communicate,  or  cause  to  be  communicated 
to  the  defendant,  that  he  had  sold  or  otherwise  disposed  of 
any  of  the  certificates  of  Savage  stock  he  had  received  for  the 
defendant,  and  that  the  defendant  was  then  ignorant  of  the 
fact  that  the  plaintiff  had  so  sold  any  of  the  said  certificates, 
they  will  not  take  the  said  power  of  attorney  further  into 
consideration.” 

“ If  it  appears  from  the  evidence  that  the  plaintiff,  at  any 
time  prior  to  the  procurement  of  the  power  of  attorney  pro- 
duced here,  sold  without  the  defendant’s  consent  any  certifi- 
cates of  Savage  stock  received  by  him  for  the  defendant  as 
security  for  money  loaned  the  defendant,  and  that  that  power 
was  prepared  by  the  plaintiff,  or  his  agent  or  agents,  with- 
out any  suggestion  as  to  the  numbers  of  and  upon  the  certifi- 
cates therein  described  and  identifying  the  same,  and  that  the 
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defendant  did  not  then  know  that  the  plaintiff  had  so  sold 
any  of  the  said  certificates,  then  that  power  is  void.” 

“ If  the  defendant,  when  he  executed  the  power  of  attorney 
produced  on  this  trial,  did  not  know  that  the  plaintiff  had 
sold  any  of  his  certificates  of  Savage  stock,  then  that  power 
is  void.” 

“ It  makes  no  difference  as  to  the  validity  of  the  power  of 
attorney  produced  on  this  trial,  whether  the  plaintiff  or  his 
manager,  Peart,  knew  that  the  plaintiff  had  sold  any  of  the 
certificates  of  Savage  stock  belonging  to  the  defendant  or  not, 
at  the  time  when  that  power  was  procured.” 

“ It  makes  no  difference  whether  the  plaintiff  placed  as 
mam  shares  of  Savage  stock  as  he  had  sold  of  the  defendant’s 
in  an  envelope,  or  otherwise  segregated  such  a number  for 
the  defendant  or  not,  unless  the  shares  so  replaced,  belonged 
to  the  plaintiff.” 

“ If  the  jury  believe  from  the  evidence,  that  nothing  was 
said  as  to  the  plaintiff  having  power  to  sell  the  stock  to  be 
delivered  him  for  defendant  at  the  time  when  the  plaintiff 
agreed  to  advance  him  moneys  upon  the  same  in  April,  1872, 
and  that  before  the  power  of  attorney  produced  on  this  trial 
was  executed,  the  plaintiff  sold  any  of  the  certificates  of 
Savage  stuck  received  by  him  for  the  defendant,  and  that  the 
defendant  did  not,  at  the  time  be  executed  said  power,  know 
that  the  plaintiff  had  sold  any  of  the  said  certificates,  and  that, 
thereafter,  there  ever  was  a time  when  the  plaintiff  did  not 
have  as  many  shares  of  Savage  stock  on  hand  of  his  own,  then 
the  defendant  is  entitled  to  recover  of  the  plaintiff  the  highest 
market  value  of  Savage  stock  at  the  time  or  times  when  the 
plaintiff  so  sold  the  said  certificates,  or  any  of  them,  for  as 
many  shares  as  the  plaintiff  did  not  always  have  and  keep  on 
hand.” 

“ If  the  defendant  delivered  shares  of  stock  to  the  plaintiff 
as  collateral  security  for  money  loaned,  and  no  further  stipu- 
lation was  made  between  them,  the  plaintiff  had  no  right  to 
sell  the  same  or  any  part  of  the  same,  without  first  demand- 
ing the  money  due  him,  or,  in  case  of  default  in  payment, 
without  giving  notice  when  and  where  he  would  sell  the  said 
shares  at  public  auction.” 

“ It  is  not  enough  for  one  who  has  sold  certificates  of  stock 
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belonging  to  another,  without  his  consent,  to  produce  and 
offer  the  owner  an  equal  number  of  shares  of  the  same  stock, 
but  the  party  who  so  sold  must  have  always  had  on  hand  of 
his  own  that  number  of  shares.” 

“ It  is  no  defense  for  the  plaintiff  that  his  books  bore  the 
right  number  of  shares  of  stock  to  the  credit  of  the  defendant 
during  the  time  he  was  responsible  to  the  defendant  for  that 
number  of  shares,  but  it  must  appear  that  the  plaintiff  had  in 
his  possession,  or  under  his  absolute  control,  that  number  of 
shares  of  his  own  all  that  time.” 

The  verdict  and  judgment  were  for  the  plaintiff.  The  de- 
fendant took  this  appeal  and  brought  up  the  evidence  in  a 
bill  of  exceptions.  After  the  decision  in  bank  a petition  for 
rehearing  was  presented  by  the  appellant  and  denied  by  the 
Court 

Calhoun  Benham,  McClure , Dwinelle  & Plaisance,  and  H. 
K.  Moore,  for  Appellant. 

The  third  assignment  of  error  is  as  follows : “ The  Court 
erred  in  telling  the  jury,  as  it  did,  that  when  facts  are  testi- 
fied to  by  witnesses  who  are  not  impeached,  and  whose  state- 
ments involve  no  inherent  improbability,  the  jury  are  bound 
to  accept  them  as  proved.”  To  tell  the  jury  they  were  bound 
to  accept  the  facts  referred  to  as  proved,  at  the  point  and  in 
the  connection  when  they  were  so  told,  evinced  partiality. 

The  fourth  assignment  of  error  is  as  follows : “ The  Court 
erred  in  allowing  a witness  to  be  asked,  against  the  defend- 
ant’s objection,  whether  there  were  other  persons  or  not  for 
whom  the  plaintiff  was  carrying  stock  while  he  was  carry- 
ing stock  for  the  defendant.”  The  question  was  irrelevant. 
To  let  the  jury  know  Hayward  was  carrying  stock  for  others 
was  calculated  to  mislead  them  by  suggesting  that  he  was 
thereby  able  to  respond  for  Rogers’  shares  with  shares  of 
those  other  persons. 

The  fifth  assignment  of  error  was  as  follows : “ The  Court 
erred  in  allowing  Hayward,  when  on  the  stand  as  a witness, 
to  state,  against  defendant’s  objection,  the  contents  of  a letter 
received  from  the  defendant  before  the  suit  was  brought, 
asking  him  for  a loan,  and  expressing,  according  to'  the  wit- 
ness, his  dissatisfaction  with  the  transaction  they  had  with 
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each  other  in  the  Savage  stock.”  The  matter  elicited  was 
irrelevant,  and  calculated  and  intended  to  hold  the  defendant 
up  to  contempt  and  prejudice  him  with  the  jury. 

The  sixth  assignment  of  error  is  as  follows:  “The  Court 
erred  in  allowing  Peart,  a witness,  to  be  asked,  against  de- 
fendant’s objection,  how  much  stock  the  plaintiff  carried  for 
Rogers  during  the  period  beginning  April  22,  1872,  and  end- 
ing November,  1872.”  The  question  involved  a conclusion  of 
law.  It  made  the  witness  judge  of  what  “carrying”  was, 
and  the  answer  that  Hayward  carried  the  proper  number  of 
snares  for  Rogers  until  November,  1872,  allowed  as  it  was, 
formally  authorized  the  jury  ao  to  find.  It  decided  the  whole 
cam 

The  evidence  referred  to  in  the  seventh  and  eighth  assign- 
ments of  error  was  improperly  excluded.  Those  assignments 
are  as  follows:  “The  Court  erred  in  refusing  to  allow  the 

defendant  to  prove  that  the  plaintiff,  repeatedly,  before  the 
break  in  Savage  stock  of  that  year,  and  after  April  22,  1872, 
told  the  defendant  that  the  Savage  mine  was  a good  mine  — 
was  very  valuable;  that  the  stock  was  sure  to  reach  $1,000 
a share ; that  it  could  not  get  below  $500  a share,  as  he  would 
take  it  all  rather  than  it  should  go  below  $500  a share.” 

“The  Court  erred  in  refusing  to  allow  the  defendant  to 
prove  that  the  plaintiff  told  the  defendant,  after  April  22, 
1872,  and  before  the  break  in  Savage  stock  of  that  year,  that 
the  Savage  mine  was  very  rich,  and  that  the  developments  in 
it  on  certain  levels  were  better  than  they  were  in  Crown 
Point,  and  that  the  Savage  was  a better  mine  than  Crown 
Point,  which  had  been  a very  rioh  mine.” 

The  evidence  showed  Hayward  had  sold  the  identical  cer- 
tificates belonging  to  Rogers,  calling  for  one  hundred  and 
twenty-five  shares,  about  the  time  he  received  them  from 
Rogers,  and  if  we  had  been  allowed  to  prove  that  at  that 
very  time  he  was  encouraging  Rogers  to  hold  and  not  to  sell, 
it  would  have  had  a tendency  to  prove  he  was  executing  a 
plan  which  involved  his  selling  at  the  same  time  all  the  other 
certificates  he  got  from  Rogers. 

It  is  true  the  fact  Hayward  talked  to  Rogers  about  the 
mine  in  such  a way  as  to  dissuade  him  from  selling  is  not 
alleged  as  the  means  employed  by  Hayward  to  induce  him  to 
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believe  the  stock  was  still  on  hand;  but  it  is  not  necessary  to 
allege  in  a complaint  all  the  circumstances  of  fraud,  and  if 
the  complaint  was  faulty  in  not  alleging  any  act  Hayward 
did  to  conceal  the  sales  he  was  making,  it  should  have  been 
demurred  to  on  that  ground.  (Kenyon  v.  Woodruff,  33 
Mich.  313,  314.)  It  is  plain  for  any  one  to  see  that  Hayward 
could  not  have  found  a better  mode  of  keeping  Rogers  from 
thinking  he  was  selling  Savage,  or  that  he  was  selling  Rogers’ 
Savkge  or  had  already  sold  it,  than  to  speak  in  such  exalted 
terms  of  the  wealth  of  the  Savage  mine  as  it  was  proposed 
to  prove  he  did.  So  artful  a concealment  of  those  sales  com- 
bined with  so  artful  a prevention  of  sales  by  Rogers  would 
have  had  the  strongest  tendency  to  prove  that  Hayward’s  sales 
were  purposely  made  to  defraud  Rogers. 

But  more  has  been  said  about  this  matter  than  is  neces- 
sary. This  is  a case  of  constructive  fraud,  and  all  that  is 
necessary  in  pleading  therefore  is  to  allege  the  confidential 
relation,  and  the  unfairness  of  the  transaction,  and  that  it 
was  effected  by  means  of  those  relations,  and  then  the  onua 
to  vindicate  the  transaction  is  fixed  upon  the  confidant,  and 
the  plaintiff  may  offer  such  matter  in  rebuttal  as  there  may 
be,  if  not  alleged  in  the  complaint  ( Rubidoex  v.  Parks,  48 
Cal.  215;  Rhodes  v.  Bate,  1 L.  R.  Ch.  App.  256.) 

The  twelfth  assignment  of  error  is  as  follows : “ The  Court 
erred  in  allowing  Peart,  a witness  for  the  defendant,  to  be 
asked,  in  rebuttal,  whether  he  did  not  have  six  hundred  and 
ninety  shares  of  Savage  stock  belonging  to  the  plaintiff  in  his 
possession,  from  April  22,  1872,  to  the  time  of  the  sales  stated 
in  the  account  rendered  the  defendant  by  the  plaintiff,  over 
and  above  all  joint  account  stock  (Hayward  & Jones)  and  all 
stock  held  for  parties  other  than  defendant,  plaintiff  himself 
and  Hayward  & Jones.”  The  question  involved  a question 
of  law.  The  evidence  showed  incontestably  and  without 
conflict,  or  attempt  at  conflict,  that  Hayward  sold  one  hun- 
dred and  twenty-five  shares  of  the  defendant’s  stock  about 
the  end  of  April,  1872;  that  is  to  say,  he  sold  the  identical 
cert’ficates  for  that  many  shares  which  be  had  receive!  from 
Rogers. 

Assuming  that  he  set  apart  other  certificates  for  the  same 
quality  of  stock  for  Rogers’  benefit,  it  was  not  for  Peart  to 
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say  they  belonged  to  Rogers.  The  question  sought  to  elicit 
testimony  contradicting  the  witness  himself  and  Hayward’s 
books  offered  by  himself. 

Peart  testified  that  those  books  were  correct,  and  Sell, 
plaintiff’s  book-keeper,  testified  that  they  contained  all  Hay- 
ward’s stock  transactions,  and  they  showed  that  Hayward 
received  no  Savage  from  any  one  but  Rogers  in  the  interval 
between  April  21,  1872,  and  May  1,  1872,  during  which  he 
sold  certificates  belonging  to  Rogers  for  one  hundred  and 
twenty- five  shares,  if  he  did  not  sell  all  of  the  certificates 
belonging  to  him ; and  it  is  a mathematical  demonstration  that 
if  Rogers’  stocks  which  were  sold  in  that  interval  were  replaced 
during  that  interval,  it  was  done  with  the  stocks  of  the  pledgees, 
or  of  Hayward  & Jones. 

The  question  was  deep  and  astute.  It  was  so  framed  that, 
when  it  was  answered  in  the  affirmative,  as  it  indicated  to 
the  witness,  by  its  leading  character,  it  was  to  be,  and  in  fact 
was,  it  should  appear  to  be  proved  that  Hayward  had  always 
on  hand  for  Rogers  equivalent  stock  of  his  own  until  he  sold 
out  under  the  power  of  attorney,  as  he  claims  to  have  done. 
But  the  answer  did  not  so  prove.  All  it  did  prove  was,  that 
Rogers’  credit  was  always  kept  standing  and  some  other  credit 
diminished  whenever  any  of  Rogers’  shares  were  sold,  or 
whenever  any  certificates  from  the  envelope  affected  to  his 
use  were  sold.  If  some  of  the  stock  in  Hayward’s  hands 
credited  to  Hayward  & Jones,  or  some  of  the  stock  credited 
to  some  other  person  than  Rogers,  was  not  put  in  lieu  of  cer- 
tificates taken  from  Rogers’  envelope,  there  was  no  effort  to 
make  the  books  and  the  envelope  concur,  to  show  the  true 
status  of  each  account  We  know,  if  Peart  told  the  truth,  that 
some  certificates  were  sold  from  Rogers’  envelope ; because  he 
must  have  put  what  he  got  for  Rogers  in  it  when  he  first  got 
them,  and  because  the  proof  is  direct  that  some  of  the  certifi- 
cates received  from  Rogers  were  sold  by  Hayward  as  soon  as 
they  were  received. 

The  first  instruction  asked  for  by  defendant  should  have 
been  given. 

The  second  instruction  asked  for  by  the  defendant  ought 
to  have  been  given.  It  is  as  follows:  “If  the  jury  believe 

from  the  evidence  that  the  plaintiff  sold  certificates  of  S*v- 
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age  stock  received  by  him  for  the  defendant,  at  any  time 
prior  to  his  procurement  of  the  power  of  attorney  produced 
here,  without  the  authority  of  the  defendant,  it  makes  no 
difference  how  much  Savage  stock  the  plaintiff  had  on  hand 
belonging  to  persons  other  than  himself,  or  belonging  to 
Hayward  & Jones.” 

There  wa3  evidence  on  the  part  of  the  defendant  to  show, 
that  the  plaintiff  sold  some  of  the  certificates  delivered  to 
him  on  the  defendant’s  account,  and  tending  to  show  he  sold 
all  of  them,  within  a few  days  after  he  got  them,  and  when 
they  commanded  about  seven  hundred  dollars  a share,  and 
when  he  had  no  stock  at  all. 

And  the  evidence  on  behalf  of  Hayward  showed  that  he 
had  in  his  possession  a great  deal  of  stock  belonging  (some 
of  it)  to  persons  other  than  the  defendant,  and  to  the  firm  pf 
Hayward  & Jones,  of  which  Hayward  was  a member.  The 
defendant  had  no  dealings  with  that  firm.  The  defendant 
pledged  his  stock  to  Hayward,  not  to  Hayward  & Jones,  and 
borrowed  from  him,  not  from  Hayward  & Jones.  Hayward 
& Jones  could  not  have  been  made  liable  to  Rogers.  (Adams 
et  al.  v.  Sturges  et  al.,  65  111.  468.)  It  was  contended  for 
Hayward  that  he  could1  screen  himself  from  liability  to  the 
defendant  if  he  had  as  much  stock  of  persons  other  than 
himself  in  his  mere  physical  possession  during  the  continu- 
ance of  his  liability,  as  he  had  sold  of  Rogers’.  Such  a position 
is  not  law. 

Even  Atkins  v.  Gamble,  42  Cal.  86,  requires  that  the  party 
disposing  of  the  certificate  of  another  shall  have  as  good  a 
one  of  his  own  at  hand.  But  Atkins  v.  Gamble,  lit  supra, 
ought  not  to  be  followed.  It  has  never  commanded  the  re- 
spect of  the  profession  nor  of  other  Courts.  ( Parsons  v. 
Martin,  11  Gray  (Mass.),  Ill;  Morton  v.  Preston,  18  Mich. 
60.)  Rogers  has  no  fight  with  Atkins  v.  Gamble.  It  is  even 
authority  for  him.  But  overrule  it,  and  every  supposed 
difficulty  of  his  case  is  leveled. 

The  third,  fourth,  fifth,  and  sixth  instructions  asked  for  by 
defendant  should  have  been  given.  (Rubidoex  v.  Parks,  48 
Cal.  215.)  The  insertion  of  the  numbers  of  certificates  in  the 
power  of  attorney  tendered  to  Rogers  at  a time  when  Hay- 
ward knew  Rogers  did  not  know  the  numbers  the  certificates 
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he  had  pledged  to  him  bore,  wa3  a positive  act  of  fraud ; but 
it  wo?  enough  to  invalidate  the  power  anyhow  if  Rogers  exe- 
cuted it  while  in  ignorance  — no  matter  how  brought  about  — 
that  his  stock,  or  any  of  it,  had  been  already  sold. 

The  twelfth  instruction  asked  for  by  defendant  should  have 
been  given.  There  was  evidence  tending  to  prove  that  the 
plaintiff  held  the  defendant’s  stock  in  pledge  pure  and  simple, 
and  he  had  therefore  no  right  to  sell  in  the  Stock  Board  of 
the  Merchants’  Exchange  of  San  Francisco,  or  without  notice; 
and  it  was  proper  the  jury  should  have  been  told  so,  and  they 
were  not.  ( Deni  v.  Holbrook,  4 P.  C.  L.  J.  549 ; Tully  v.  Tra- 
nor,  ut  supra;  Parsons  v.  Martin,  id  supra;  Briggs  v.  B.  & L.  B. 
R.  Co.,  6 Allen,  252.) 

The  instruction  numbered  thirteen  and  a half  should  have 
been  given.  The  evidence  showed  that  the  plaintiff  had  stock 
belonging  to  the  defendant  in  pledge,  and  sold  it  without 
authority,  and  did  not  keep  on  hand  a single  share  belonging 
to  himself  or  anybody  else  after  a given  day,  and  for  a very 
long  time  before  the  defendant  filed  his  cross-complaint  de- 
manding satisfaction  for  the  conversion,  during  all  which 
there  was  no  pretense  of  a defense  if  the  power  of  attorney 
was  fraudulently  obtained. 

The  evidence  showed  that  the  plaintiff  never  had  at  any 
time  but  25  shares  of  Savage  of  his  own,  and  that  even 
the  Hayward  & Jones  account  of  Savage  stock  resulted  in 
Hayward’s  never  getting  a share  out  of  it;  that  the  adventure 
was  a dead  failure,  and  resulted  in  loss.  So  that  if  the  interest 
Hayward  had  in  the  Hayward  & Jones  stock  was  his  shield 
against  the  defendant,  he  protected  himself  with  what  had  no 
existence  at  the  time  nor  ever  afterwards,  by  the  mere  physi- 
cal possession  of  stock,  none  of  which  ever  came  to  him  on 
settlement  with  his  partner.  (Cai.  Furniture  Co.  v.  Halsey, 
ut  supra.) 

The  circumstance  that  the  certificates  were  indorsed  so  as  to 
pass  title  to  the  holder,  if  indorsement  would  have  that  effect, 
did  not  vest  the  legal  title  to  the  certificates  in  Hayward.  He 
was  a mere  pledgee  of  the  certificates.  He  held  them  by  vir- 
tue of  a lien  upon  them.  Whatever  the  condition  they  were 
in  may  have  been,  he  had  only  a lien  upon  them.  He  held 
the  legal  title  quoad  third  parties;  but  quoad  Rogers  be  had 
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only  a lien.  (Wilson  v.  Little,  2 Corns.  (N.  Y.)  447 ; Morton 
v.  Preston,  18  Mich.  69.) 

The  sixteenth  assignment  of  error  is  as  follows:  “ The  Court 
erred  in  charging  the  jury,  as  it  did,  that  the  defendant  could 
not  recover  of  the  plaintiff,  for  the  conversion  of  his  stock,  if 
he  was  always  ready,  able,  and  willing  to  replace  such  as  he 
may  have  converted,  if  any,  without  at  the  same  time  informing 
the  jury,  as  it  did  not,  that  to  be  ready  and  able  in  law  to 
replace  such  stock,  was  to  have  as  many  shares  of  his  own,  free 
and  unincumbered,  on  hand,  and  under  his  instant  control,  as 
he  had  so  converted,  and  that  to  have  had  shares  of  third  par 
ties  in  his  hands,  was  not  sufficient  as  a defense  as  against  such 
conversion.” 

The  instruction  is  but  a repetition  of  the  cardinal  error 
which  runs  through  the  case.  What  has  already  been  said  in 
preceding  points  sufficiently  explains  our  views  in  regard  to 
it.  It  would  permit  a party  who  could  buy  stock  in  the  market 
to  sell  his  pledge  whenever  he  saw  fit,  and  thus  to  speculate 
on  his  pledgor — which  he  may  not  do.  The  principle  of  Atkins 
v.  Gamble  (42  Cal.  86)  is,  that  shares  of  stock  are  intellectual 
entities  unsusceptible  of  identification,  and  may  therefore  be 
treated  as  coins  not  in  a bag;  but  the  operation  of  that  prin- 
ciple is  carefully  guarded  by  the  proviso,  that  a pledgee  shall 
not  speculate  upon  his  pledgor.  The  proviso,  he  shall  have  as 
many  shares  of  his  own  on  hand  when  he  disposes  of  his 
pledgor’s  as  he  so  disposes  of,  means  nothing  else. 

The  twenty-ninth  assignment  of  error  is  as  follows : “ The 
Court  erred  in  saying  to  the  jury  what  it  did  about  notice  suffi 
cient  to  put  the  parties  upon  inquiry,  and  omission  to  make 
inquiry.”  The  Court  instructed  the  jury  on  tho  point  of 
notice  as  fjllows:  “Actual  notice  of  these  facts  is  not  always 
necessary:  ‘Notice  is,  first,  actual,  which  consists  in  express 
information  of  a fact;  second,  constructive,  which  is  implied 
by  law.’  ” 

“ This  is  the  section  to  which  I call  your  attention  now : 
‘ Every  person  who  has  actual  notice  oi  a circumstance  suffi- 
cient to  pus  a prudent  man  upon  inquiry  as  to  a particular 
fact,  and  omits  to  make  such  inquiry  with  reasonable  dili- 
gence, has  constructive  notice  of  the  fact  lvaelf.’  ” 
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However  good  law  this  may  be,  it  was  inapplicable,  and 
calculated  to  mislead  the  jury.  The  case  was  one  in  which 
constructive  notice  could  have  no  effect.  The  relation  of 
principal  and  agent  existed,  and  the  principal  was  not  re- 
quired to  pursue  any  inquiry.  He  reposed  on  his  agent’s 
fidelity.  Before  he  could  be  held  to  have  knowledge  of  the 
alleged  fraud,  it  should  have  been  proved  he  had  actual  knowl- 
edge of  the  facts  constituting  the  fraud.  What  the  Court 
said  relieved  the  plaintiff  of  that  onus  as  to  proof,  when  it 
belonged  to  the  plaintiff  and  threw  it  on  the  defendant.  (Pence 
v.  Larujdon.  99  U.  S.  S.  C.  Rep.,  9 Otto,  578 ; Sears  v.  Shafer, 
2 Seld.  268;  Civil  Code  of  Procedure,  § 1869;  Shannon  v. 
White,  6 Richards  Eq.  R.,  S.  C.,  96 ; Basset  v.  Nosworthy,  2 
Lending  Cates  in  Equity,  1;  Boons  v.  Chiles,  10  Pet.  210; 
McLure  v.  Ashley,  7 Richards  Eq.  R.  439 ; 23  Iowa,  66 ; 80  id. 
375;  4 Strobh.  155;  Pease  v.  Barbiers,  10  Cal.  436.) 

The  judgment  must  be  reversed  because  it  calls  for  $305,- 
, 050.95,  with  interest  thereon,  and  $422.50  cost3,  when  the  ver- 
dict it  recites  was  $295,345.38. 

Estee  & Boalt,  for  Respondent. 

There  was  no  fraud  even  if  plaintiff,  as  the  agent,  pledgee, 
or  trustee  of  defendant,  had  sold  the  stock  of  the  latter  with- 
out his  consent,  if  he  was  at  all  times  ready,  able,  and  willing 
to  turn  over  on  demand  an  equal  quantity  of  sinilaT  stock. 
The  Court  below  held  that  the  relations  of  piedgor  and  pledgee 
existed  between  these  parties,  and  upon  that  opinion  was  com- 
pelled to  declare  the  law  as  laid  down  by  this  Court  in  Alkins  v. 
Gamble,  42  Cal.  86. 

That  decision  goes  to  the  merits  of  this  case,  and  is  the  law 
of  this  case  upon  the  assumed  proposition  that  Hayward,  this 
plaintiff,  was  the  pledgee  of  the  stock  in  controversy,  and  the 
charge  of  the  Court  to  the  jury  upon  the  law  of  the  case,  was 
practically  an  extract  from  that  decision.  So  that  practically 
the  errors  assigned  by  the  defendant  to  the  Court  below  are 
errors  of  this  Court,  and  a favorable  consideration  thereof 
would  result  in  overruling  that  case.  The  case  at  bar  is  much 
stronger  than  Atkins  v.  Qamble. 

It  was  conceded  in  that  case  that  the  plaintiff  was  the  owner 
of  the  stock  and  had  himself  deposited  it  with  the  defendant, 


Digitized  by  Google 


368 


Hayward  t>.  Rogkm. 


[Deo.  1882. 


who  thereupon  became  the  pledgee  thereof.  And  the  Court 
held  that  although  the  owner  of  personal  property  which  has 
been  wrongfully  converted  is  ordinarily  entitled  io  recover 
hia  specific  property,  or  its  value,  and  can  not  be  compelled 
to  accept  other  property  of  the  same  kind  and  equal  value  in 
lieu  of  that  which  was  converted,  yet  shares  of  stock  in  a 
corporation  stand  upon  a different  footing,  and  if  all  the  shares 
are  of  equal  value,  there  can  be  no  reason  for  preferring  one 
share  to  another. 

Indeed,  as  the  Court  remarked,  the  stockholders  in  a cor- 
poration are  the  joint  owners  of  the  franchise  and  property 
of  the  corporation.  Each  holder  is  entitled  to  an  undivided 
share  in  the  assets  and  business  of  the  corporation.  All  stand 
upon  the  same  footing.  This  same  view  was  entertained 
by  the  Supreme  Court  in  two  other  cases,  viz.:  Hawley  v. 

Brumagim,  33  Cal.  394;  Hardenbergh  v.  Bacon,  id.  365. 
Chancellor  Kent  in  the  case  of  Nourse  v.  Prime , 7 Johns. 
Ch.  87,  was  of  the  same  opinion  as  this  Court  in  Atkina  t. 
Gamble. 

The  plaintiff  in  this  case  was  the  owner  of  certain  shares 
of  U.  S.  Bank  stock,  which  he  deposited  with  defendant  as 
collateral  for  the  payment  of  his  note;  and  if  the  note  was 
not  paid  the  stock  was  to  be  sold,  the  note  paid  out  of  the 
proceeds,  and  the  balance  turned  ^over  to  the  plaintiff.  The 
stock  was  sold  afterwards  at  a depreciated  price,  and  the  sale 
did  not  realize  enough  to  pay  the  debt;  so  the  pledgee  brought 
suit  to  recover  the  deficiency. 

The  pledgor  however,  filed  his  bill  in  equity  to  enjoin  the 
action  at  law,  on  the  ground  that  the  pledgees  were  large 
operators  in  stocks,  and  had  mingled  his  stock  with  their  own 
and  other  stocks  which  they  held  in  trust,  in  such  a manner 
that  they  could  not  be  distinguished,  and  that  it  was  the  duty 
of  the  defendants  to  have  set  apart  the  pledgor’s  share  in 
such  a manner  that  they  could  be  identified ; and  not  having 
done  so,  they  were  liable  for  the  highest  price  at  which  the 
stock  could  have  been  sold. 

The  opinion  of  the  Court  was  adverse  to  the  plaintiff  in  the 
equity  suit,  on  the  ground  that  under  the  contract  all  that 
plaintiff  could  demand  was  a return  of  430  shares  of  the  bank 
stock;  that  if  be  desired  to  have  any  specific  430  shares  he 
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should  have  so  provided  in  the  contract  The  learned  Chan- 
cellor approves  the  opinion  of  Lord  Chancellor  Parker  in  Le 
Croy  v.  Eastman,  10  Mod.  499,  in  a similar  case,  to  the  effect 
that  the  defendant  was  accountable  only  for  the  stock  and 
dividends,  and  not  for  the  price  at  which  the  stock  was  held. 
(See  also  Horton  v.  Morgan,  6 Duer,  56;  Gilpin  v.  Howell,  5 
Penn.  St.  42;  Allen  v.  Dykers,  3 Hill,  593.) 

Sharpstein,  J.: 

The  principal  contention  on  behalf  of  Rogers  is,  that 
Hayward  held  a certain  number  of  shares  of  mining  stock  as 
security  for  money  advanced  by  him  to  Rogers,  and  that  Hay- 
ward, without  the  knowledge  of  Rogers,  sold  said  shares  of 
stock,  and  that  afterwards,  and  while  Rogers  was  uninformed 
and  ignorant  of  said  sale,  Hayward  procured  a power  from 
Rogers  to  sell  said  stock,  and  then  sold  of  the  stock  of  the 
same  mining  company  the  same  number  of  shares  that  he,  Hay- 
ward, had  held  prior  to  said  first  sale  as  security  for  his  said 
advances  to  Rogers,  and  that  Hayward  accounted  to  Rogers  for 
the  sum  realized  on  the  sale  of  the  stock  last  sold  only,  which 
was  much  less  than  the  sum  realized  on  the  sale  of  the  stock  first 
sold,  which  Rogers  contends  was  the  stock  which  Hayward  held 
as  security  for  his  said  advances. 

On  the  other  side,  it  is  claimed  that  Hayward  constantly 
held  the  identical  stock  certificates  which  he  took  as  such  se- 
curity from  the  time  when  he  received  them  up  to  the  time 
when  he  admits  that  he  sold  them,  or  that  if  he  did  not,  dur- 
ing all  of  such  time,  have  said  identical  stock  certificates  in 
his  possession,  that  he  did,  during  all  of  such  time,  have  other 
stock  certificates  of  the  same  mining  company  for  the  same 
number  of  shares,  which,  during  all  of  such  time,  he  was  able, 
ready,  and  willing  to  deliver  to  Rogers,  upon  his  paying  the 
sum  for  which  said  certificates  were  held  as  security. 

It  is  to  the  admission  and  rejection  of  evidence,  and  to  the 
giving  and  refusing  of  instructions  upon  this  issue,  that  most 
of  the  exceptions  are  directed. 

The  transaction  out  of  which  this  litigation  arose,  as  nar- 
rated by  Rogers  in  his  testimony,  was  as  follows: 

“ I went  to  Mr.  Hayward,  and  found  him  alone  in  his  front 
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ofEce.  I said  to  Mr.  Hayward  that  I had  two  hundred  and 
ten  shares  of  Savage  coming  in  on  Monday;  that  is,  it  was 
due  Monday  — we  speak  of  it  as  coming  in,  and  I was  afraid  I 
would  not  be  able  to  take  care  of  it,  and  would  sell  the  stock. 

* * * I told  him  that  I thought  that  perhaps,  rather  than 

to  see  that  amount  of  stock  thrown  on  the  market,  he  might 
assist  me  in  taking  care  of  it.  He  asked  me  at  what  prices 
the  stock  was  coming  in.  I told  him ; and  he  said : ‘ Send 
it  to  me.’  That  is,  the  two  hundred  and  seventy  shares. 

* * * Then,  upon  his  saying,  ‘Send  it  to  me,’  he  says: 

‘ By  the  way,  what  has  become  of  that  two  hundred  shares 
Burling  was  carrying  for  you  ? ’ I says : ‘ Burling  is  still  car- 
rying it.’  He  says:  ‘Order  that  up  and  send  it  to  me.’  I 
told  him  I would  do  so.  That  was  the  end  of  the  conversation. 
There  may  have  been  something  said  about  interest  — probably 
was. 

“ Q. — Was  anything  said  as  to  Mr.  Hayward’s  power  or 
authority  to  sell  it?  A. — Not  a word. 

“ Q. — What  was  done  in  consequence  of  that  arrangement, 
if  anything?  A. — The  stock  was  delivered  to  Mr.  Hayward 
and  he  paid  the  money  that  was  spoken  of,  about  $180,000, 
that  he  advanced  to  these  different  parties  for  this  stock.” 

In  considering  the  exceptions  upon  which  the  appellant 
relies,  we  shall  assume,  as  indeed  we  must,  that  this  is  the 
correct  version  of  that  transaction.  And  in  view  of  that, 
and  the  further  fact  that  it  is  not  charged  in  the  cross-com- 
plaint of  Rogers  that  he  was  induced  to  do  what  ho  did  by 
reason  of  any  representations  of  Hayward  as  to  the  condi- 
tion of  the  mine,  or  the  then  present  or  prospective  value  of 
the  stock,  or  in  regard  to  the  quantity  of  it  which  Woods  & 
Freeborn,  or  any  other  person  or  persons,  were  selling,  we  do 
not  think  that  the  Court  erred  in  sustaining  the  objections  of 
respondent  to  the  introduction  of  evidence  of  what  Hayward 
said  to  Rogers  in  regard  to  those  subjects. 

Nor  do  we  think  that  the  Court  erred  in  allowing  the  wit- 
ness Peart  to  be  asked  how  much  stock  Hayward  carried  for 
Rogers  from  April  22,  1872,  to  November,  1872.  According 
to  the  testimony  of  a majority  of  the  witnesses,  Peart  was 
better  qualified  to  answer  that  question  than  any  other  wit- 
ness, including  Hayward  himself.  When  this  question  was 
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asked,  appellant’s  counsel  said:  “I  understand  that  question 
to  be  an  offer  to  contradict  their  own  witness,  to  contradict 
Mr.  Hayward’s  books  and  Mr.  Peart  himself.  I object  to  it 
as  incompetent.”  Appellant’s  counsel  seem  to  have  assumed 
that  the  answer  of  the  witness  would  contradict  all  the  evi- 
dence to  which  the  objection  referred.  But  we  are  unable  to 
see  how  the  Court  could  have  anticipated  the  answer  of  the 
witness,  and  if  it  could  not,  there  was  no  error  in  overruling 
the  objection.  After  the  witness  had  answered  the  question, 
no  motion  was  made  to  strike  the  answer  out,  and  the  Court, 
therefore,  had  no  opportunity,  after  being  sufficiently  ad- 
vised, to  decide  whether  or  not  the  witness  had  contradicted 
the  evidence  referred  to.  And  according  to  our  understand- 
ing of  the  evidence,  there  is  no  such  contradiction. 

The  evidence  as  to  the  number  of  shares  of  stock  that 
Hayward  was  carrying  for  persons  other  than  Rogers,  and  as 
to  the  contents  of  the  letter  fthich  Rogers  wrote  to  Hayward, 
may  not  have  been  relevant  to  any  issue  in  the  case,  but  as 
we  can  not  conceive  how  the  appellant  could  possibly  be 
prejudiced  by  it,  the  error,  if  error  there  was  in  overruling 
the  objections  to  it,  must  be  disregarded. 

Upon  the  main  issue  in  the  case  the  Court  charge  the  jury 
as  follows : “ If  you  find  that  Hayward  had  sold  the  690 
shares  before  the  execution  of  the  power;  that  you  remember 
was  July  13th;  and  had  been  ready,  able,  and  willing  to 
transfer  to  Rogers  an  equivalent  number  of  similar  shares  in 
the  same  company  by  a proper  and  valid  certificate,  then  and 
in  that  case  it  was  not  material  that  these  facts  should  be  im- 
parted to  Rogers  at  the  time  he  executed  the  power  of  at- 
torney, and  the  power  was  a valid  and  binding  one.  It  was 
not  material  to  tell  him  that,  for  the  reason  that  that  was  a 
thing  that  Hayward  had  a right  to  do  anyway,  and  the  law 
says,  that  he  was  selling  his  own  stock,  and  not  Rogers’  stock, 
provided  he  was  all  the  time  able,  ready,  and  willing  to  re- 
spond to  Rogers,  in  case  he  should  come  and  demand  his 
stock.  And  if  you  find  that  Hayward  had  sold  the  identical 
690  shares,  and  that  he  was  not  at  the  time  of  such  sales  able, 
willing,  and  ready  to  deliver  to  Rogers  a similar  number  of 
shares,  then,  and  in  that  case,  the  suppression  of  those  facts 
operated  as  a fraud  upon  Rogers,  and  destroyed  the  force  and 
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effect  of  the  power  of  attorney,  there  being  nothing  for  the 
power  to  operate  upon.”  This,  in  our  opinion,  was  a correct 
and  sufficiently  clear  exposition  of  the  law  applicable  to  that 
issue,  and  it  obviated  the  necessity  of  the  Court’s  giving  any 
other  or  further  instructions  upon  it.  Therefore  the  refusal 
of  the  Court  to  give  the  instructions  asked  on  the  points 
covered  by  the  instruction  given,  is  not  a sufficient  ground 
for  reversing  the  judgment. 

The  charge  of  the  Court  as  to  what  would  constitute  a bar 
to  Rogers’  right  of  action  against  Hayward,  appenrs  to  us  to 
be  substantially  correct.  Another  portion  of  the  charge  to 
which  exception  was  taken,  reads  as  follows : “ When  facts 
are  testified  to  by  witnesses  who  are  not  impeached,  and  there 
is  no  inherent  improbability  in  the  statement,  the  jury  are 
bound  to  take  that  evidence  as  proving  the  particular  fact; 
and  the  jury  have  no  right  capriciously  to  disregard  evidence 
where  it  is  not  controverted  and  the  character  of  the  wit- 
nesses is  good,  and  the  story  is  probable.” 

There  ought  to  be  no  necessity  for  giving  such  an  instruc- 
tion to  a jury.  A juror  who  required  to  be  so  instructed 
would  be  utterly  unfit  for  the  position.  But  as  a matter  of 
law  we  think  the  instruction  was  correct,  and,  so  far  as  we 
can  see,  it  was  as  favorable  to  one  side  as  it  wa3  to  the  other. 

We  do  not  think  that  the  judgment  should  be  reversed; 
but  it  must  be  modified.  The  jury  found  for  the  plaintiff  in 
the  sum  of  $295,345.38  and  the  judgment  was  entered  for  the 
sum  of  $305,050.95. 

It  is  therefore  ordered  that  this  cause  be  remanded  to  the 
Court  below  with  directions  to  so  modify  the  judgment  as  to 
make  it  correspond  with  the  verdict  of  the  jury;  and,  when 
so  modified,  it  is  hereby  affirmed. 

Morrison,  C.  J.,  and  McKee  and  McKinstby,  JJ.,  con- 
curred. 

Ross,  J.,  concurring: 

The  plaintiff  was  justified  in  acting  in  accordance  with  the 
views  expressed  by  this  Court  in  the  case  of  Atkins  v.  Gam- 
ble, 42  Cal.  86.  It  matters  not  whether  those  views  accord 
with  our  own  notion  as  to  what  the  law  ought  to  be.  That 
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case  was  the  law  when  the  transactions  in  question  occurred, 
and  has  remained  so  ever  since.  Whatever  certificates  of 
stock  the  plaintiff  sold,  of  those  received  by  him  on  account 
of  the  defendant,  were  replaced  by  him  with  like  certificates 
prior  to  the  execution  of  the  power  of  attorney  from  defend- 
ant to  plaintiff.  At  the  time  the  power  of  attorney  was  drawn 
the  defendant  was  present  with  the  plaintiff’s  agent,  the  cer- 
tificates of  stock  were  produced,  and  from  them  the  attorney 
obtained  the  number  of  the  certificates  and  the  number  of 
shares,  and  drew  a power  of  attorney,  which  the  defendant 
executed,  authorizing  the  plaintiff  to  sell  them;  and  this  he 
did. 


[No.  8.897.  — Department  Two.] 

Decomber  14.  1882. 

JOHN  T.  CAREY  v.  WILLIAM  K.  BROWN. 


icrtox  or  Ejectment. — Defendant  formerly  owned  the  premises,  and  to  eecitrt 
an  Indebtedness,  executed  a deed  of  trust.  In  which  It  was  provided  that 
In  default  of  payment  and  In  the  event  of  a sale,  the  recitals  In  any  deec 
executed  by  the  trustees  should  be  conclusive  evidence  of  such  default,  oi 
the  application  of  the  creditor  for  the  sale  of  the  property,  and  of  the  pub- 
lication of  the  notice  of  sale. 

Held:  In  the  absence  of  fraud,  the  defendant  Is  concluded  by  tbe  recitals  In 
a deed  which  was  executed  by  tbe  trustee*. 

In.  — Innocent  Purchaser  at  Trustee's  Sale.  — One  of  the  trustees  became 
the  owner,  by  assignment,  of  the  note,  tbe  •payment  of  which  the  deed  of 
trust  was  given  to  secure,  but  tbe  purchaser  at  the  sale  bad  no  notice  of 
this,  and  believed  that  the  sale  was  regularly  made  for  the  benefit  of  the 
payee  of  the  note. 

Held:  The  purchaser’s  title  to  the  property  was  not  affected  by  the  fact  that 
one  of  the  trustee*  had  purchased  tbe  note. 

Patmext  bt  Check.  — The  purchaser  paid  for  the  property  with  a check,  In- 
stead of  gold  coin,  as  provided  In  the  deed  of  trust 

Held:  As  the  money  was  actually  paid  on  the  check,  defendant’s  objection 
to  the  sale  was  not  well  taken. 

RnrcsAL  to  Allow  Immaterial  Amendment.  — It  Is  not  error,  If  the  Court 
refuses  to  allow  an  Immaterial  amendment  to  a pleading. 


Appeax  by  defendant  from  the  judgment  of  the  Superior 
Court  of  the  County  of  Sacramento  and  from  an  order  deny- 
ing a motion  for  a new  trial.  Clark,  J. 

Action  in  ejectment  The  facts  are  stated  in  the  opinion 
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of  the  Court  After  the  decision  in  department,  a petition 
for  a hearing  in  bank  was  presented,  and  denied. 

D.  E.  Alexander  and  James  B.  Devine,  for  Appellant 

Freeman  & Bates,  for  Respondent 

Morrison,  C.  J. : 

On  the  sixteenth  day  of  June,  1880,  the  defendant  was  in- 
debted to  one  P.  Bohl  in  the  sum  of  seven  hundred  dollars,  as 
was  evidenced  by  a promissory  note  of  that  date,  and  for  that 
amount,  payable  in  six  months,  and  to  secure  such  indebted- 
ness, the  defendant  executed  a deed  of  trust  to  W.  A.  Foun- 
tain and  A.  Leonard  on  the  certain  lots  of  land  in  controversy, 
situated  in  the  City  of  Sacramento.  The  deed  of  trust  au- 
thorized the  trustees  therein  named  to  sell  the  property  in 
case  defendant  failed  to  pay  the  note  when  due,  and  provided 
that  in  the  event  of  a sale,  the  recitals  in  any  deed  executed 
by  the  trustees,  of  default  on  the  part  of  the  defendant  to 
pay  the  note,  and  of  the  application  of  the  payee  of  the  note 
for  the  sale  of  the  premises,  and  of  publication  of  the  notice 
of  sale  required  by  the  trust  deed,  should  be  conclusive  evi- 
dence of  the  facts  recited.  The  language  is:  “Any  such  deed 
or  deeds,  with  such  recitals,  therein,  shall  be  effectual  and 
conclusive  against  said  party  of  the  first  part  (the  defendant 
herein),  his  heirs,  assigns,  and  all  other  persons;  and  the  re- 
ceipt for  the  purchase  money  contained  in  any  deeds  executed 
to  the  purchaser,  shall  be  a sufficient  discharge  to  such  pur- 
chaser from  all  obligation  to  see  to  the  proper  application  of 
the  purchase  money  according  to  the  trusts  aforesaid.” 

The  property  was  sold  in  the  presence  and  by  the  direction 
of  Fountain,  one  of  the  trustees,  and  a deed  was  executed  by 
both  of  the  trustees  to  the  purchaser  on  the  twenty-second 
day  of  September,  1881;  and  the  deed  recites  “that  on  the 

day  of  July,  1881,  the  said  promissory  note  having  long 

prior  thereto  become  due,  and  said  W.  K.  Brown  having  made 
default  in  tho  payment  of  the  principal  and  interest  of  said 
note,  and  the  holder  of  the  same  having  made  application  to 
the  parties  of  the  first  part,  requiring  them  (the  trustees)  to 
sell  the  whole  of  said  real  estate,  and  said  parties  of  the  first  part 
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did,  on  the  twenty-sixth  day  of  August,  1881,  cause  notice  of 
the  time  and  place  of  sale  to  be  published  in  the  Sacramento 
Daily  Record-Union,  a newspaper  printed  and  published  in 
the  county  where  said  lands  were  situate,  in  which  notice  the 
seventeenth  day  of  September,  1881,  at  the  Court-house  door 
in  said  county,  at  the  hour  of  ten  o’clock  a.  m.,  was  fixed  as 
the  time  and  place  when  and  where  said  premises  would  be  sobl 
at  public  auction,  under  the  provisions  of  6aid  trust  deed.  That 
said  notice  was  published  one  time  each  week  for  three  suc- 
cessive weeks,  previous  to  said  day  of  sale,  in  said  newspaper. 
That  on  the  seventeenth  day  of  September,  1881,  at  the  hour 
of  ten  o’clock  a.  m.,  at  the  Court-house  door,  in  said  county, 
the  said  trustees  sold  at  public  auction,  for  cash  in  gold  coin, 
said  land  and  premises  to  the  highest  bidder  therefor.  That 
at  such  sale  the  said  party  of  the  second  part  was  the  highest 
bidder  and  best  bidder,”  etc. 

The  foregoing  deed  was  executed  to  one  Weyant,  and  he 
executed  a deed  to  the  plaintiff. 

1.  It  appears  from  the  evidence  in  the  case  that  Bohl,  the 
payee  of  the  note,  to  secure  the  payment  of  which  the  deed 
of  trust  was  given,  assigned  the  note  to  Fountain,  one  of  the 
trustees,  on  the  twenty-seventh  day  of  September,  1880,  and 
on  the  trial  of  the  case  the  defendant  offered  to  prove  that 
neither  Bohl  nor  any  other  person  ever  made  any  application  to 
Leonard  or  Fountain  (the  trustees)  to  sell  the  land  to  satisfy 
the  indebtedness  secured  thereby ; but  objection  was  made 
to  the  introduction  of  such  evidence,  and  it  was  excluded  by 
the  Court 

It  is  expressly  provided  in  the  deed  of  trust,  that  any  re- 
citals contained  in  a deed  executed  by  the  trustees  to  a pur- 
chaser of  the  trust  property,  shall  be  conclusive  evidence  of 
the  truth  of  the  facts  recited;  and  under  the  circumstances 
developed  on  the  trial  of  this  case,  the  defendant  w-as  con- 
cluded thereby.  It  is  true  that  the  answer  charges  fraud 
and  collusion  on  the  part  of  the  plaintiff  and  the  trustees, 
but  there  is  no  evidence  in  the  transcript  sustaining  such 
charge;  and  the  finding  of  the  Court  was  the  other  way. 

2.  The  next  point  in  the  case  deserving  of  notice,  is  the 
fact  that  Fountain,  one  of  the  trustees,  became  the  owner  by 
assignment  of  the  note  executed  by  the  defendant  to  Bohl. 
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and  it  is  claimed  that  he  had  no  right  to  sell  the  trust  prop- 
erty for  his  own  benefit.  * By  Section  2263  of  the  Civil  Code 
it  is  provided,  that  “ a trustee  can  not  enforce  any  claim 
against  the  trust  property  which  he  purchases  after  or  in 
contemplation  of  his  appointment  as  trustee;  but  he  may  be 
allowed,  by  any  competent  Court,  to  charge  to  the  trust  prop- 
erty what  he  has  in  good  faith  paid  for  the  claim,  upon  dis- 
charging the  same.”  If  the  contest  in  this  case  were  between 
the  defendant  and  the  trustee,  it  is  very  plain  that  the  trustee 
could  claim  nothing  by  virtue  of  the  sale;  but  it  does  not 
appear  that  the  purchaser  of  the  property  at  the  trustees’  sale 
had  any  notice  of  the  assignment  of  the  note  to  the  trustee; 
and,  so  far  as  the  proceedings  in  the  case  show,  the  purchaser 
believed,  and  had  a right  to  believe,  that  the  sale  was  made 
regularly  and  for  the  benefit  of  Bohl,  the  payee  of  the  note. 

We  think  that,  in  the  absence  of  all  knowledge  of  the  unlawful 
dealings  of  the  trustee,  the  title  of  the  purchaser  was  not  af- 
fected by  the  fact  that  the  trustee  was  dealing  with  the  trust 
property  for  his  own  benefit 

3.  There  are  two  other  points,  that  may  be  noticed  to- 
gether: 

The  defendant  was  not  prejudiced  by  the  refusal  of  the 
Court  to  allow  a proposed  amendment  to  the  answer,  for  the 
reason  that  the  amendment  would  not  have  helped  the  de- 
fendant’s case;  and  the  other  point,  that  the  purchaser  paid 
for  the  property  with  a check  instead  of  gold  coin,  as  pro- 
vided in  the  deed  of  trust,  is  not  well  taken.  It  appears  from 
the  evidence  not  only  that  a check  was  given,  but  that  the 
money  was  actually  paid  on  the  check. 

Judgment  and  order  affirmed. 

| 

Shabpstein  and  Myriok,  JJ.,  concurred. 
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(No.  10.882.  — In  Bank.] 

December  IS,  1882. 

THE  PEOPLE  v.  NANCY  HAMILTON. 

Bxamination  or  Jurob — Challenge — Actual  Bias.  — Upon  the  examination 
of  a juror,  Who  has  stated  that  he  has  formed  a qualified  opinion  as  to  the 
guilt  or  Innocence  of  the  defendant,  the  juror  can  not.  In  the  absence  of 
a challenge  for  actual  bias,  be  asked  whether  he  believes  the  defendant 
to  be  guilty  or  not  guilty. 

In—  In. — In. — Upon  a challenge  for  actual  bias  such  a question  might  prop- 
erly be  asked,  as  tending  to  show  an  existence  of  actual  bias. 

In.  — Id.  — Id.  — Care  Distinguished.  — What  Is  said  In  People  T.  Williams,  8 
Cal.  208,  with  reference  to  the  Impropriety  of  permitting  the  Inquiry  on 
which  side  an  opinion  has  been  expressed,  was  not  called  for  In  the  case. 
But  treating  the  case  as  correctly  deciding,  that,  upon  the  Issue  of  “ Im- 
plied bias,”  which,  as  the  law  then  stood,  was  established  by  showing  that 
a juryman  " bad  formed  or  expressed  an  unqualified  opinion,"  etc..  It  was 
Immaterial  to  know,  and  therefore  (In  view  of  the  possible  effect  upon  other 
persons  summoned  as  jurors  and  awaiting  examination)  Impitfper  to  In- 
quire, whether  the  " unqualified  opinion  " was  for  or  against  the  prisoner ; 
such  an  Issue  can  no  longer  be  raised,  since  “ the  haring  formed  or  ex- 
pressed an  unqualified  opinion  as  to  the  guilt  or  Innocence  of  the  accused  ” 
It  no  longer  a cause  of  challenge  for  implied  bias.  (Penal  Code,  1074.) 

In.  — Id.  — Id.  — Case  Explained.  — The  language  of  the  Court  In  People  v. 
Backut,  5 Cal.  277,  la  not  to  be  construed  as  bolding  that  a defendant  need 
not  Interpose  a challenge,  as  for  Implied  or  actual  bias,  until  he  has  proved 
that  It  ought  to  he  allowed,  or  that  he  can  complain  of  any  ruling  with  refer- 
ence to  a question  he  may  ask,  without  challenging  the  juror,  but  only  that 
It  Is  the  better  practice  to  permit  preliminary  Inquiries,  which.  If  answered 
satisfactorily  to  defendant,  may  relieve  him  of  the  necessity  of  challenging. 
But,  If  It  be  admitted  to  be  the  rule,  that  the  examination  may  be  exhaustive 
before  the  challenge,  the  examination,  or  any  ruling  during  Its  continuance, 
can  not  be  made  the  foundation  for  alleged  error,  unless  the  challenge  Is 
taken  at  some  etjqe  of  tbe  proceedings  In  the  Court  below. 

Id.  — Id.  — Peremptory  Challenge  — Cases  Explained  and  Limited. — After 
a trial  of  an  Issue  as  to  the  existence  of  actual  bias  In  the  mind  of  the 
juror,  and  a finding  against  the  challenging  party.  It  would  appear  that  he 
should  be  sufficiently  Informed  to  exercise  his  right  of  peremptory  challenge. 
The  law  gives  him  the  advantage  of  any  knowledge  he  may  thus  acquire, 
but  does  not  afford  him  an  opportunity  to  examine  a juror  for  the  avowed 
object  of  determining  whether  he  will  challenge  him  peremptorily.  Watson 
v.  Whitney  (23  Cal.  370)  and  People  v.  Car  Boy  (57  Id.  102)  explained,  and 
the  dicta  on  this  point  disapproved. 

Ixbanttt  — Reasonable  Doubt  — Bouden  of  Pboof  — Satisfactobt  Proof 
— Definition  — Case  Explained  and  Limited.  — The  Court  below  charged 
the  Jury  as  follows : " Where  Insanity  Is  relied  upon  as  a defense,  the 
burden  at  proof  Is  on  the  defendant ; and  that  the  proof  muit  be  such  In 
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amonnt  that  !f  the  single  Issue  of  sanity  or  Insanity  of  the  defendant 
should  be  submitted  to  the  Jury  In  a civil  case,  they  must  find  that  he 
was  Insane.  That  the  Insanity  must  be  clearly  established  by  satisfactory 

proof.” 

Held:  In  the  connection  In  which  the  words  are  used,  to  say  that  Insanity 
must  be  **  clearly  established,”  Is  not  to  say  that  the  evidence  must  more 
than  preponderate,  but  only  that  the  preponderance  must  be  plainly  ap- 
parent. Such  must  be  the  case  in  every  Instance  where  the  affirmative 
of  an  issue  Is  sought  to  be  established  and  a peculiar  presumption  be 
overcome.  There  may  be  a greater  or  less  degree  of  lucidity,  but  the 
preponderance  must  be  distinctly  perceptible.  It  Is  In  this  sense  that 
the  expression  Is  often  used  by  Courts  and  law  writers  In  speaking  of  the 
degree  of  evidence  necessary  to  overcome  a presumption  greater  than  that 
which  arises,  that  a particular  fact  — as  probably  existing  as  non-exist- 
ing — exists  — e.  g.t  as  when  it  is  said  that  fraud  must  be  clearly  proved. 
In  civil  cases  fraud  is  proved  by  a preponderance  of  the  evidence,  yet. 
Inasmuch  as  the  law,  to  the  credit  of  human  nature,  presumes  that  men 
are  oftener  honest  than  dishonest,  the  preponderance  must  clearly  appear. 
Thus  only  can  the  fact  of  fraud  or  insanity  be  ” satisfactorily  proved.”  The 
majority  opinion  In  People  v.  W reden  (59  Cal.  392)  on  this  point  dis- 
approved. 


AfpAl  from  a judgment  of  conviction  and  from  an  order 
denying  a new  trial  in  the  Superior  Court  of  the  County  of 
Sacramento.  Denson,  J. 

Clinton  L.  White,  for  Appellant. 

A.  L.  Hart,  Attorney  General,  for  Respondent. 

MoKinstby,  J. : 

In  his  petition  for  rehearing,  counsel  for  defendant  and 
appellant  insists  that  two  propositions,  by  him  advanced, 
have  been  entirely  misapprehended  by  this  Court.  The  first 
of  these  relates  to  the  ruling  of  the  Court  below  in  sustaining 
objections  to  questions  asked  by  defendant  at  the  impaneling 
of  the  jury;  the  second,  to  an  instruction  given  to  the  jury  upon 
the  subject  of  insanity. 

1.  Wilkinson  was  examined  on  oath  as  to  his  qualifications 
to  sit  upon  the  jury.  After  stating  that  he  had  an  opinion 
as  to  the  guilt  or  innocence  of  defendant,  he  was  asked  by 
counsel  for  defendant : “ Docs  your  opinion  go  to  the  question 
of  her  guilt,  or  does  it  go  to  the  question  of  her  innocence?  ” 
The  Court  sustained  the  District  Attorney’s  objection  to  the 
question,  and  defendant  duly  excepted.  The  bill  of  exceptions 
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proceeds:  “ The  juror  was  afterwards  excused  upon  a challengo 
for  cause.” 

It  is  perfectly  manifest  that  defendant  was  deprived  of  no 
substantial  right — even  conceding  the  ruling  to  have  been 
erroneous  — in  so  far  as  was  concerned  her  privilege  to  chal- 
lenge for  bias,  actual  or  implied. 

Counsel  for  appellant  argues,  however,  that  the  question 
should  have  been  allowed,  “ to  enable  the  defendant  to  intelli- 
gently exercise  the  right  of  peremptory  challenge.”  But  if 
counsel  be  correct  in  this  assertion,  still  no  injury  was  done 
to  defendant,  who  had  no  occasion  to  determine  whether  she 
should  peremptorily  challenge  the  person  under  examination, 
since  such  person  “ was  excused  upon  a challenge  for  cause.” 

J.  M.  Henderson  was  examined  as  to  his  qualifications  to 
serve  on  the  jury.  He  stated  that  he  had  a qualified  opinion 
as  to  the  case.  He  was  asked  by  counsel  for  defendant: 
“From  the  opinion  you  have  formed  in  the  case,  and  "which 
you  say  is  a qualified  opinion,  do  you  believe  the  defendant 
to  be  guilty,  or  do  you  believe  her  to  be  innocent  ? ” The 
District  Attorney  objected,  on  the  ground  that  the  question 
was  incompetent,  irrelevant,  and  improper.  The  Court  sus- 
tained the  objection,  to  which  ruling  defendant  excepted. 

If  Henderson  had  been  challenged  for  actual  bias,  we  think  * 
— notwithstanding  the  fact  that  counsel  for  appellant  dis- 
avows the  proposition  — the  question  might  properly  have 
been  asked.  The  issue  being  in  such  case,  “ the  existence  of 
a state  of  mind  on  the  part  of  the  juror  * * * in  refer- 
ence to  either  of  the  parties  which  will  prevent  him  from 
acting  with  entire  impartiality  and  without  prejudice  to  the 
substantial  rights  of  either  party  ” — (Penal  Code,  1073) — the 
fact  that  a juryman  had  a qualified  opinion,  or  even  impres- 
sion, of  defendant’s  guilt,  might  tend  to  show  an  existence  of 
actual  bias.  And  this  is  true,  although  it  is  also  true  that 
actual  bias  does  not  exist,  provided  the  juror,  notwithstanding 
his  qualified  or  unqualified  opinion,  can  and  will  “ act  impar- 
tially and  fairly.” 

It  has  been  supposed  that  People  v.  Williams  (6  Cal.  206) 
lays  down  different  doctrine.  In  that  case  the  question  did 
not  arise.  There  the  juror  was  asked  if  he  had  formed  or 
expressed  an  unqualified  opinion  “ as  to  the  guilt  or  innocence 
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of  the  accused,”  and  answered  that  he  had  formed  an  unquali- 
fied opinion,  or  an  opinion  “ not  qualified.”  There  seems  to 
have  been  no  further  examination,  yet,  upon  this  evidence 
the  District  Court  held  the  juror  competent  and  qualified. 
The  Supreme  Court  decided  that  the  Court  below  should, 
upon  the  uncontradicted  testimony,  have  sustained  a challenge 
for  implied  bias.  The  only  argument  adduced  in  support  of 
the  ruling  of  the  lower  Court  was  that  it  did  not  appear  from 
the  record  that  the  unqualified  opinion  was  adverse  to  de- 
fendant, although  it  did  appear  that  the  person  examined  had 
expressed  an  unqualified  opinion  as  to  the  guilt  or  innocence 
of  the  accused. 

What  is  said  in  People  v.  Williams  with  reference  to  the 
impropriety  of  permitting  the  inquiry  on  which  side  an 
opinion  has  been  expressed,  was  not  called  for  in  the  case. 
But  treating  the  case  as  correctly  deciding,  that,  upon  the 
issue  of  “ implied  bias,”  which,  as  the  law  then  stood,  was  es- 
tablished by  showing  that  a juryman  “ had  formed  or  expressed 
an  unqualified  opinion,”  etc.,  it  was  immaterial  to  know,  and, 
therefore  (in  view  of  the  possible  effect  upon  other  persons 
summoned  as  jurors  and  awaiting  examination),  improper  to 
inquire,  whether  the  “ unqualified  opinion  ” was  for  or  against 
the  prisoner ; such  an  issue  can  no  longer  be  raised,  since  “ the 
having  formed  or  expressed  an  unqualified  opinion  as  to  the 
guilt  or  innocence  of  the  accused  ” is  no  longer  a cause  of  chal- 
lenge for  implied  bias.  (Penal  Code,  1074,  as  amended  April 
9,  1880.) 

The  reason  suggested  in  People  v.  Williams  never  applied 
to  a question  put  upon  the  trial  of  an  issue  of  actual  bias,  and 
the  importance  of  ascertaining  the  exact  condition  of  the 
juror’s  mind  requires  the  freest  latitude  in  an  investigation, 
the  end  of  which  is  to  ascertain  — “ Is  the  juror  impartial  ? ” 

But  the  juror  Henderson  was  not  challenged  for  actual  bias, 
nor  challenged  at  all.  Here  again,  it  would  seem,  certain 
early  cases  in  California  have  been  somewhat  misunderstood. 
In  the  case  of  The  People  v.  Backus  (5  Cal.  277),  Murray,  C.  J., 
said : “ There  is  another  objection  raised  by  the  appellant  which, 
if  not  sufficiently  erroneous  to  reverse  the  judgment,  at  least 
calls  for  correction  at  the  hands  of  this  Court.  I refer  to  the 
course  adopted  by  the  Court  below  in  refusing  to  allow  the 
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prisoner  to  propound  any  interrogation*  to  tho  jurors  without 
first  challenging  them  for  cause.  It  is  usual  everywhere  to 
ask  the  juror  if  he  has  formed  or  expressed  an  opinion  as  to 
the  guilt  or- innocence  of  the  accused,  but  in  the  present  case 
the  Court  refused  to  allow  these  questions  to  be  asked,  and 
the  prisoner  was  compelled  to  prejudice  his  case  by  first  chal- 
lenging the  jurors  and  then  having  the  fact  of  their  bias  de- 
termined by  triers  appointed  by  the  Court  Before  being  thus 
compelled  to  challenge,  he  should  have  been  allowed  to  ascer- 
tain whether  there  was  any  fact  from  which  the  presumption 
of  bias  or  prejudice  would  arise,  and  this  fact  having  been  ascer- 
tained, then  the  challenge  would  properly  have  followed,  and 
the  triers  would  have  had  to  ascertain  whether  there  was  bias 
in  fact” 

Read  as  a whole,  the  language  quoted  is  not  to  be  con- 
strued as  holding  that  a defendant  need  not  interpose  a chal- 
lenge, as  for  implied  or  actual  bias,  until  he  has  proved  that 
it  ought  to  be  allowed,  or  that  he  can  complain  of  any  ruling 
with  reference  to  a question  he  may  ask,  without  challeng- 
ing the  juror,  but  only  that  it  is  the  better  practice  to  permit 
preliminary  inquiries,  which,  if  answered  satisfactorily  to 
defendant,  may  relieve  him  of  the  necessity  of  challenging. 
But,  if  it  be  admitted  to  be  the  rule,  that  the  examination 
may  be  exhaustive  before  the  challenge,  the  examination,  or 
any  ruling  during  its  continuance,  can  not  be  made  the 
foundation  for  alleged  error,  unless  the  challenge  is  taken 
at  some  stage  of  the  proceedings  in  the  Court  below.  In 
People  v.  Reynolds,  16  Cal.  129,  the  Court,  by  Baldwin,  J., 
said : “ It  is  the  common  practice  in  this  State  to  inter- 
rogate a juror  upon  his  voir  dire  generally  as  to  his  qualifica- 
tions, with  a view  to  obtain  information  upon  which  to  rest  a 
specific  challenge.  The  practice,  though  productive  of  some 
inconvenience,  is  one  of  necessity;  for  unless  it  be  followed,  it 
will  often  be  quite  impossible  to  ascertain  the  qualifications  of 
the  juror.  * * * If,  therefore,  the  challenge  for  implied 

bias  be  not  taken  before  the  juror  is  examined,  the  proper 
course  to  pursue  is  to  make  the  challenge,  stating  distinctly  its 
causes,  immediately  after  the  preliminary  examination  is  closed. 
The  District  Attorney  can  then  except  to  the  challenge,  or  deny 
the  facts  it  alleges.  If  the  latter  course  be  adopted,  the  juror 
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can  be  further  examined,  and  other  witnesses  called,  and 
the  matter  be  thus  submitted  to  the  Court”  Of  course, 
under  the  Penal  Code,  the  same  rule  applies  to  the  matter  of 
actual  bias. 

In  the  present  case,  the  transcript  shows  that  Henderson 
was  not  challenged  before  or  after  his  examination  upon  his 
voir  dire,  either  for  actual  or  implied  bias.  His  examination, 
therefore,  went  for  naught.  No  issue  was  made  to  which  his 
testimony  was  directed,  and  of  course  the  action  of  the  Court, 
refusing  to  allow  the  question  whether  his  qualified  opinion 
was  favorable  or  hostile  to  defendant,  can  not  be  assigned  as 
error. 

After  a trial  of  an  issue  as  to  the  existence  of  actual  bias  in 
the  mind  of  the  juror,  and  a finding  against  the  challenging 
party,  it  would  appear  that  he  should  bo  sufficiently  informed 
to  exercise  his  right  of  peremptory  challenge.  The  law  gives 
him  the  advantage  of  any  knowledge  which  he  may  thus  acquire, 
but  does  not  afford  him  an  opportunity  to  examine  a juror  for 
the  avowed  object  of  determining  whether  he  will  challenge  him 
peremptorily.  • 

Mr  Justice  Crocker,  in  Watson  v.  Whitney,  23  CaL  379, 
remarked : “ Each  party  has  a right  to  put  questions  to  a juror 
to  show,  not  only  that  there  exists  proper  grounds  of  a chal- 
lenge for  cause,  but  to  elicit  facts  to  enable  the  party  to  decide 
whether  or  not  be  will  make  a peremptory  challenge.”  But 
this  language  was  clearly  dictum,  since  one  of  the  questions 
asked  was  evidently  directed  to  an  ascertainment  of  the  fact 
whether  or  not  the  juror  had  formed  or  expressed  an  opinion, 
and  the  having  formed  or  expressed  an  unqualified  opinion  was 
(under  the  law  then  in  force)  cause  of  challenge  for  implied 
bias. 

In  People  v.  Car  Soy,  57  Cal.  102,  two  of  the  Justices  in 
Department  Two  cited  the  language  of  Mr.  Justice  Crocker, 
above  quoted,  with  apparent  approval.  But  an  examination  of 
that  case  will  show  that  the  questions  there  objected  to  were 
such  as,  if  answered  in  the  affirmative,  would  lead  to  facts  tend- 
ing to  prove  that  the  juror  was  actually  biased. 

It  has  never  been  declared,  in  any  case  where  such  declara- 
tion was  necessary  to  the  decision,  that  a person  summoned 
as  a juror  may  be  questioned  for  the  mere  purpose  of  ascer- 
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taining  whether  the  questioner  shall  determine  to  challenge 
bim  peremptorily. 

The  Penal  Code,  after  enumerating  a large  number  of  facts, 
the  mere  existence  of  which  shall  conclusively  establish  bias 
on  the  part  of  an  individual  juror,  gives  to  the  parties  to  a 
criminal  action  an  opportunity  to  enter  into  an  enlarged  in- 
quiry as  to  the  state  of  mind  of  the  juror;  whether,  with  or 
without  reason,  he  is  not  strictly  impartial.  With  reference 
to  the  existence  of  any  one  of  the  facts,  which,  by  law,  con- 
clusively establishes  implied  bias,  and  with  reference  to  the 
existence  of  a state  of  mind  in  the  juror  rendering  him  not 
strictly  impartial,  an  issue  must  be  made  up  before  or  after  a 
preliminary  examination.  After  giving  the  opportunity  thus 
to  ascertain  the  existence  or  non-existence  of  implied  or  actual 
bias,  the  Penal  Code  accords  to  a defendant  on  trial  for  an 
offense  punishable  with  death  twenty  peremptory  challenges. 
These  he  exercises  at  his  own  volition.  The  State  can  not 
say  he  ought  not  to  challenge  peremptorily  a particular  juror. 
No  issue  is  raised  upon  the  result  of  the  trial  of  which  his 
right  depends.  As  no  issue  can  be  made  or  tried,  to  which 
the  question,  intended  simply  to  enable  a defendant  to  make 
up  his  mind  whether  he  will  challenge  peremptorily,  can  apply, 
it  would  follow,  if  appellant  is  right,  that  the  trial  Court  can 
place  no  limit  upon  the  questions  which  defendant  may  choose 
to  ask. 

While,  therefore,  a defendant  may,  when  the  opportunity 
to  interpose  a peremptory  challenge  arises,  have  the  benefit 
of  any  information  acquired  during  the  trial  of  a challenge 
for  implied  or  actual  bias,  he  can  not  embark  in  a general  ex- 
ploration for  the  sole  purpose  of  satisfying  himself  whether 
it  will  be  safe  to  be  tried  by  a juror  against  whom  no  legal 
objections  can  be  urged. 

2.  It  is  said  that  the  Court  below  erred  in  charging  the 
jury  as  follows:  “ Where  insanity  is  relied  upon  as  a defense, 
the  burden  of  proof  is  on  the  defendant;  and  that  the  proof 
must  be  such  in  amount  that  if  the  single  issue  of  sanity  or 
insanity  of  the  defendant  should  be  submitted  to  the  jury  in  a 
civil  case,  they  must  find  that  he  was  insane.  That  the  in- 
sanity must  be  clearly  established  by  satisfactory  proof.” 

In  answer  to  questions  propounded  by  the  House  of  Lords 
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( Roscoe’a  Or.  Ev.  953),  Tindal,  C.  J.,  said:  “ To  establish  a 
defense  on  the  ground  of  insanity,  it  must  be  clearly  proved 
that  at  the  time  of  committing  the  act  the  party  accused  was 
laboring  under  such  a defect  of  reason,”  etc.  In  People  v. 
M'Donell,  47  Cal.  130,  an  instruction  given  in  the  Court 
below  was  approved,  and  was  thus  construed : “ In  other 

words,  insanity  must  be  clearly  established  by  satisfactory 
proof.” 

Appellant  relies  upon  People  v.  Wreden,  8 Pac.  C.  L.  J. 
191.  We  do  not  find  it  necessary  to  dissent  from  the  philo- 
logical criticism  found  in  the  opinion  of  two  of  the  Justices 
in  that  case.  The  judgment  of  the  trial  Court  was  there 
properly  reversed,  if  for  no  other  reason,  because  the  instruc- 
tions were  clearly  contradictory.  In  the  same  charge  the  jury 
were  told  “ if  they  entertained  a reasonable  doubt  of  the 
sanity  of  the  defendant  be  must  be  acquitted,”  and  “ it  was 
not  sufficient”  (to  justify  an  acquittal)  “that  they  should 
merely  entertain  a reasonable  doubt  of  his  sanity.” 

The  first  question  to  be  solved  in  every  review  of  an  in- 
struction is,  of  course,  wbat  idea  was  conveyed  by  it  to  the 
jurymen?  In  the  case  before  us  the  jurors  were  told,  in 
effect,  that  the  burden  of  proving  insanity  is  on  the  defend- 
ant; that  he  is  not  obliged  to  prove  his  insanity  beyond  a 
reasonable  doubt,  but,  on  the  other  hand,  it  is  not  sufficient 
to  create  a reasonable  doubt  that  the  defendant  is  or  may  be 
insane;  that  it  is  enough,  if  the  evidence  be  such  as  would 
justify  a jury  in  a civil  case  in  finding  defendant  insane,  were 
the  single  issue  “ sane  or  insane  ” submitted  to  them  — that  is, 
it  is  enough  if  the  insanity  be  established  by  a preponderance 
of  evidence.  We  are  convinced  the  phrase  used  in  connec- 
tion with  the  last  proposition  — “ the  insanity  must  be  clearly 
established  by  satisfactory  proof  ” — could  not  have  misled  the 
jury.  The  words  were  added,  it  would  appear,  in  opposition 
to  any  suggestion  that  defendant  would  be  entitled  to  the 
benefit  of  a reasonable  doubt  on  the  question  of  insanity,  and 
to  guard  the  jury  from  the  effect  of  such  suggestion.  Reading 
the  charge  as  a whole  — as  far  as  it  treats  of  insanity  — the 
jury  were  informed  that  insanity  was  established  satisfac- 
torily if  it  was  proved  by  a clear  preponderance  of  the  evi- 
dence. 
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Having  been  told  that  the  evidence  in  favor  of  insanity  must 
outweigh  the  evidence  in  favor  of  sanity,  the  jury  were  further 
instructed  that  this  must  clearly  appear;  that  they  must  not 
mistake  a quantum  of  evidence  which  creates  a doubt  of  de- 
fendant’s sanity  for  that  which  overcomes  the  presumption 
of  sanity,  and  the  proof  of  such  facts  as  may  be  established 
affirmatively  for  the  purpose  of  strengthening  the  presump- 
tion. In  the  connection  in  which  the  words  are  used,  to  say 
that  insanity  must  be  “ clearly  established  ” is  not  to  say  that 
the  evidence  must  more  than  preponderate,  but  only  that  the 
preponderance  must  be  plainly  apparent.  Such  must  be  the 
case  in  every  instance  where  the  affirmative  of  an  issue  is 
sought  to  be  established  and  a peculiar  presumption  be  over- 
come. There  may  be  a greater  or  less  degree  of  lucidity,  but 
the  preponderance  must  be  distinctly  perceptible.  It  is  in 
this  sense  that  the  expression  is  often  used  by  Courts  and  law 
writers  in  speaking  of  the  degree  of  evidence  necessary  to 
overcome  a presumption  greater  than  that  which  arises,  that  a 
particular  fact  — as  probably  existing  a3  non-existing  — exists, 
e.  g.j  as  when  it  is  said  that  fraud  must  be  clearly  proved. 
In  civil  cases  fraud  is  proved  by  a preponderance  of  the  evi- 
dence, yet,  inasmuch  as  the  law,  to  the  credit  of  human  nature, 
presumes  that  men  are  oftener  honest  than  dishonest,  the  pre- 
ponderance must  clearly  appear.  Thus  only  can  the  fact  of 
fraud  or  insanity  be  “ satisfactorily  proved.” 

Judgment  and  order  affirmed. 

Morrison,  C.  J.,  and  Ross,  Myrick,  and  McKee,  JJ.,  con- 
curred. , 

Suarpstein,  J.,  dissented. 


[No.  8.6S4.  — Department  On*.] 

December  15,  1882. 

A.  MONTGOMERY  v.  N.  S.  MERRILL  et  al. 

Imo  or  Ordct  is  iHSOt/rgNCT  Stating  P*oceemno».  — After  execution 
of  the  mortgage  In  salt,  and  prior  to  the  commencement  of  the  action, 
the  mortgagor  was  adjudged  Insolvent,  nnd  a stay  of  proceedings  ordered. 
No  Jndgment  herein  was  asked  for  any  deficiency  after  nle  of  the  mort- 
gaged property,  bat  the  same  was  waived. 

Cai.  Ears.  LXII— 25 
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Held:  The  order  In  the  matter  of  the  Insolvency  staying  proceedings  did  not 
prevent  plaintiff  from  foreclosing  his  mortgage  lien. 

Id. — Presumption. — The  plaintiff  In  his  complaint  averred  that  the  '•  action 
was  brought  by  leave  of  the  Court  first  had  and  obtained.'* 

Held:  If  the  order  staying  proceedings  could  be  construed  as  having  any  effect 
upon  the  plaintiff's  right  to  foreclose  his  lien,  the  presumption  la  .nat  the 
Court  which  made  the  order  had,  In  the  exercise  of  Its  power,  modified  It 
so  as  to  permit  the  plaintiff  to  bring  the  action. 

Id.  — Homestead  — Judgment  ok  Pleadings  — Answer.  — The  answer  of 
♦he  defendants  admitted  the  allegations  of  the  complaint,  but  affirmative 
matter  as  to  the  Insolvency  of  the  mortgagor,  and  as  to  a declaration  of 
homestead  was  set  up  to  defeat  the  plaintiff's  action.  As  to  the  home- 
stead, It  was  alleged  that  on  the  — day  of  — , a.  d.,  18 — , the  defend- 
ant. as  head  of  a family,  had  acquired  a homestead  Interest  in  the  mort- 
gaged premises,  by  making,  acknowledging,  and  recording,  according  to 
law,  " on  that  day,"  a declaration  of  homestead  upon  the  premises. 

Held:  The  answer  did  not  ahow  any  existing  claim  which  had  attached 

prior  to  the  mortgage  Hen.  Taken  In  connection  with  the  admission  In 
the  defendants’  answer  of  the  allegation  In  the  complaint  that  the  claim 
asserted  by  the  defendants  was  subsequent  and  subject  to  the  mortgage, 
the  answer  must  be  regarded  as  frivolous,  and  containing  nc  defense  to 
the  action.  It  was  therefore  proper  for  the  Court  to  grant  the  motion 
for  Judgment  on  the  pleadings 

Presumption  — Attorney's  Feb  in  Foreclosure. — The  Court  also  gave 
judgment  for  the  sum  of  $188.05,  "attorney’s  fee  provided  In  the  mortgage." 
The  appellant  contends  that  the  Court  should  have  fixed  the  fee. 

Held:  As  there  la  In  the  record  no  hill  of  exceptions  or  statement  showing 
the  contrary,  It  must  be  presumed  that  the  Court  proceeded  regularly  In 
fixing  the  amount  of  the  attorney’s  fee,  and  that  the  Judgment  Is  In  all 
respects  correct 


Appeal  by  defendants  from  the  judgment  of  the  Superior 
Court  of  the  County  of  Colusa.  Blanchard,  J. 

Action  of  foreclosure  of  mortgage.  The  facta  are  stated  in 
the  opinion  of  the  Court 

John  T.  Harrington,  for  Appellants. 

It  is  not  claimed  that  the  denials,  as  such,  in  the  answer, 
afford  a defense  to  the  motion  for  judgment  on  the  pleadings. 
But  it  is  contended  that  if  any  of  the  matters  alleged  were 
such  as  would  defeat  or  delay  the  plaintiff’s  action,  then  such 
motion  should  not  have  been  granted,  and  the  judgment  is 
accordingly  erroneous.  “ The  ground  upon  which  a motion 
made  by  plaintiff  for  judgment  on  the  pleadings  proceeds  in 
any  case  is  that  his  complaint  is  sufficient  to  warrant  it,  and 
that  the  answer  presents  nothing,  either  by  way  of  denial  or 
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of  new  matter,  to  bar  or  defeat  the  action.”  ( Felch  v.  Beaudry, 
40  Cal.  439.)  The  answer  seta  up  the  insolvency  proceedings 
of  the  defendant  N.  S.  Merrill,  and  shows  that  an  order  was 
made  by  the  Court  therein,  staying  all  proceedings  against 
the  defendant,  which  order  had  not  been  vacated,  modified,  or 
changed  in  any  manner  whatever,  at  the  time  of  the  commence  • 
ment  of  this  action,  and  that  the  insolvency  proceedings  were 
still  pending.  By  section  6 of  the  Insolvent  Act  of  1880,  C. 
C.  P.  647,  it  is  made  the  duty  of  the  Court,  upon  receiving 
and  filing  the  petition,  schedule,  and  inventory,  to  declare  the 
petitioner  therein  insolvent,  etc.,  and  the  section  further  pro- 
vides that,  “ upon  granting  said  order,  all  proceedings  against 
the  said  insolvent  shall  be  stayed.” 

But,  it  is  claimed  that  by  Sections  44  and  45  of  said  Act, 
creditors  of  the  insolvent  debtor,  whose  claims  are  secured  by 
mortgage  or  other  liens,  are  excepted  from  the  operation  of 
the  order  staying  proceedings.  It  will  be  seen,  however,  by 
an  inspection  of  the  several  provisions  of  the  Insolvent  Act, 
that  there  la  no  distinction  made  in  the  class  or  character  of 
debts,  which  may  be  proved  in  insolvency. 

Section  37  provides:  “All  debts  due  and  payable  from  the 

debtor  at  the  time  of  the  adjudication  of  insolvency,  and  all 
debts  then  existing  but  not  payable  until  a future  time,  a re- 
bate of  interest  being  made  when  no  interest  is  payable  by 
the  terms  of  the  contract,  may  be  proved  against  the  estate 
of  the  debtor.”  And  Section  44,  together  with  subdivision  6 
of  Section  21,  confers  the  power  upon  and  provides  the  means 
for  the  assignee  to  discharge  the  property  of  the  insolvent 
debtor  from  mortgage  or  other  liens.  The  assignee  takes  and 
is  entitled  to  all  the  property  of  the  insolvent  debtor,  except 
such  as  may  be  exempt  from  execution.  (Section  17,  Insol- 
vent Act)  It  was  not,  of  course,  the  purpose  or  design  of  the 
insolvent  law  to  deprive  any  holder  of  his  lien  against  the 
insolvent  debtor.  But,  in  giving  to  the  assignee  power  to 
redeem  all  valid  mortgages  or  other  liens,  or  to  sell  the  prop- 
erty subject  to  them,  was  to  postpone  the  right  of  action  in 
the  holders  of  such  liens,  pending  the  insolvency  proceedings. 
And  this  is  made  apparent  from  the  provisions  of  Section  45, 
as  follows:  * * * “And  no  creditor  whose  debt  is  prov- 

able under  this  Act  shall  be  allowed,  after  the  commencement 
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of  proceedings  in  insolvency,  to  prosecute  to  final  judgment 
any  action  therefor  against  the  debtor  until  the  question  of 
the  debtor’s  discharge  shall  have  been  determined.  * * * 

Provided,  there  be  no  unreasonable  delay  on  the  part  of  the 
debtor,  * * * in  prpsecuting  the  case  to  its  conclusion ; 

and  provided,  also,  that  if  the  amount  due  the  creditor  is  in 
dispute,  the  suit,  by  leave  of  the  Court,  in  insolvency  may 
proceed  to  judgment,  for  the  purpose  of  ascertaining  the  amount 
due,”  etc. 

With  one  exception,  not  material  to  this  controversy,  there 
are  but  two  conditions  given  by  the  statute  upon  which  any 
action  can  be  prosecuted  to  judgment  by  a creditor,  after  the 
commencement  of  insolvency  proceedings.  These  conditions 
should  appear  affirmatively.  But  when,  as  in  this  case,  the 
contrary  actually  appears,  there  was  no  authority  of  law  for 
the  prosecution  of  the  action  to  final  judgment,  or  even  for 
the  commencement  of  it. 

The  averments  in  the  answer,  respecting  the  claim  of  the 
defendants  to  the  premises,  by  virtue  of  the  declaration  of 
homestead  made  and  filed  thereon,  constituted  a defense  to 
the  action,  which  the  motion  for  judgment  on  the  pleadings 
confessed. 

Such  motion  confesses  the  facts  as  stated,  and  is  equivalent 
to  a general  demurrer  to  the  answer.  ( Taylor  v.  Palmer,  31 
Cal.  257.) 

The  particular  time  when  the  homestead  interest  attached 
to  the  premises  does  not  appear  from  the  answer.  But,  when 
tested  by  general  demurrer,  it  would  be  held  sufficient  to  en- 
title defendants  to  offer  proof  of  the  averment 

The  homestead  interest  is  necessarily  disposed  of,  by  a de- 
cree to  which  both  husband  and  wife  are  parties.  And  they 
would  be  estopped  from  asserting  such  interest  in  any  subse- 
quent action.  Hence  it  is  a proper  matter  of  defense  in  the 
foreclosure  suit. 

If  there  should  be  any  question  of  the  sufficiency  of  the 
foregoing  objections  to  the  judgment  in  this  ease,  that  which 
affects  the  granting  of  attorney’s  fee,  by  judgment  on  the 
pleadings,  must  be  considered  as  fatal  to  it.  The  prayer  of 
the  complaint  in  this  respect  is,  that  plaintiff  have  “ judgment 
against  the  defendant  N.  S.  Merrill  for  counsel  fees,  upon  the 
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amount  found  due  for  principal,  and  interest  at  the  rate  of 
five  per  cent”  This  is  the  stipulated  rate  in  the  mortgage,  as 
averred  in  the  complaint  The  judgment  is  according  to  the 
prayer  of  the  complaint,  and  it  adjudges  that  there  is  due 
plaintiff  “ the  sum  of  one  hundred  and  eighty-eight  dollars 
and  sixty-five  cents  attorney’s  fee,  provided  in  said  mortgage.” 
By  statute  it  is  provided  that,  “ in  all  cases  of  foreclosure  of 
mortgage,  the  attorney’s  fee  shall  be  fixed  by  the  Court  in 
which  the  proceedings  in  foreclosure  are  had,  any  stipulation 
in  said  mortgage  to  the  contrary  notwithstanding.”  (Stats. 
1873-4,  p.  707.)  It  is  the  duty  of  the  Court  in  such  cases 
to  fix  the  amount  of  the  attorney’s  fees.  ( Stockton  Savings 
and  Loan  Society  v.  Donnelly,  9 P.  C.  L.  J.  487.) 

Now,  it  will  not  be  contended  that,  in  granting  a motion 
for  judgment  on  the  pleadings,  the  Court  fixes  the  attorney’s 
fee;  or  that  there  is,  in  such  case,  any  means  afforded  the 
Court  to  fix  it 

H.  M.  ATbcry,  for  Respondent 

The  proceedings  in  insolvency  of  the  defendant  N.  S.  Mer- 
rill, as  shown  in  the  answer,  constitute  no  defense  or  bar  to 
this  action. 

I.  Because  the  plaintiff  has  not  presented  or  proved  his 
“debt  or  claim”  (§  45,  Insolvency  Laws)  against  the  estate 
of  the  insolvent  debtor. 

2.  Because  this  is  not  an  action  to  recover  judgment  upon 
a debt  or  claim,  “ proved  ” or  “ provable  ” against  the  estate  of 
the  insolvent  debtor.  (§44,  Insolvency  Laws.) 

3.  Because  this  is  an  action  to  foreclose  a mortgage  — to 
have  the  mortgaged  property  applied  to  the  mortgage  debt. 

4.  Because  no  personal  judgment  ever  was  asked  or  granted 
in  the  action. 

5.  Because  the  plaintiff  asked  and  obtained  leave  of  the 
Court  to  commence  this  action. 

6.  Because  the  Court  had  jurisdiction  and  control  of  the 
insolvency  proceedings,  as  well  as  the  foreclosure  proceedings. 

The  defendants  could  have  no  independent  or  other  inter- 
est in  the  land,  by  virtue  of  a declaration  of  homestead,  or 
otherwise,  arising  after  the  execution  of  the  mortgage,  that 
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could  not  be  foreclosed  and  determined  in  tbis  action.  (C.  C. 
P.,  § 726;  C.  C.,  § 1241,  subd.  4.) 

It  is  alleged  in  the  complaint  that  the  defendant  Nancy 
Merrill,  wife  of  N.  S.  Morrill,  has  or  claims  to  have  some  in- 
terest in  or  claim  upon  said  premises  or  some  part  thereof, 
which  interest  or  claim  is  subsequent  to  and  subject  to  the 
lien  of  the  plaintiff’s  mortgage.  This  allegation  not  being 
denied,  is  sufficient  to  bind  any  interest  that  the  defendant 
Nancy  Merrill  may  have  had  in  the  land  which  arose  after 
the  execution  of  the  mortgage;  and  as  to  the  defendant  N. 
S.  Merrill,  of  course  his  interest  in  the  land,  whatever  it  may 
have  been,  was  subject  to  the  lien  of  the  mortgage.  No  valid 
homestead  claim  is  set  out  in  the  anuwer.  It  is  alleged  that 
in  the  year  of  our  Lord  eighteen,  defendant  was  the  head  of 
a family,  and  at  said  time  resided  with  his  family  on  the  land 
described  in  the  complaint;  and  that  at  said  time  he  made 
and  acknowledged  his  certain  declaration  of  homestead,  etc. 
This  declaration  of  homestead  is  too  ancient  to  be  good ; it 
contains  recitals  which  are  against  the  knowledge  of  the  Court. 
New  matter,  in  order  to  constitute  a bar  or  defense  to  any 
action,  must  not  only  be  well  pleaded,  but  must  disclose  some 
existing  claim  or  right  in  the  party  pleading  it  as  well. 

It  is  admitted  by  counsel  for  appellants  that  the  precise 
time  at  which  the  homestead  right  attached  is  not  disclosed 
in  the  answer,  but  it  is  claimed  that  the  Court  will  presume 
that  the  homestead  attached  prior  to  plaintiff’s  mortgage,  etc. 
To  so  hold  would  be  to  overrule  the  well-settled  doctrine  that 
no  presumptions  can  be  indulged  as  against  a final  judgment. 

It  is  alleged  in  the  complaint,  and  the  Court  found,  that 
there  is  due  plaintiff  upon  the  note  and  mortgage  set  out  in 
the  complaint,  in  addition  to  the  amount  due  for  principal 
and  interest,  the  sum  of  $188.65,  for  attorneys’  fees,  etc. 
This  is  sufficient.  (See  The  Stockton  Savings  and  Loan  Society 
v.  Donnelly,  9 P.  C.  L.  J.  487.) 

There  being  no  bill  of  exceptions  before  this  Court,  the  rul- 
ing of  the  lower  Court  granting  plaintiff’s  motion  for  a judg- 
ment upon  the  pleadings  can  not  be  reviewed  upon  this  appeal. 
(Hemme  v.  Hays,  55  Cal.  337,  which  see,  as  being  very  similar 
to  the  case  at  bar.) 
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All  presumptions  are  in  favor  of  the  validity  and  regularity 
of  the  judgment.  If  necessary  to  support  the  judgment  this 
Court  will  presume  that  the  lower  Court  heard  testimony, 
fixed  the  attorney’s  fees,  and  did  everything  necessary  in  or- 
der to  a valid  judgment.  For  aught  that  appears  in  the  record, 
the  lower  Court  attended  to  all  of  these  matters. 

McKee;,  J.: 

This  appeal  is  taken  on  the  judgment  roll,  from  a final  judg- 
ment entered  on  the  pleadings  in  the  case.  The  judgment 
was  entered  in  an  action  commenced  December  8,  1881,  to 
foreclose  a mortgage  given  to  secure  payment  of  a promissory 
note  and  a counsel  fee,  at  the  rate  of  five  per  cent,  upon  the 
principal  and  interest  due  upon  the  note  in  case  of  foreclosure. 
In  the  complaint  it  was  alleged  that  the  wife  of  the  mort- 
gagor, who  was  named  in  the  complaint  as  a party  defend- 
ant, had  or  claimed  to  have  some  interest  in  or  lien  upon  the 
mortgage  premises,  which  she  claimed  to  have  acquired  sub- 
sequent and  subject  to  the  mortgage  lien ; and  that,  since  the 
execution  of  the  mortgage  the  mortgagor  had  become  insolv- 
ent, and,  therefore,  against  him,  no  judgment  was  asked  for 
any  deficiency  after  a sale  of  the  mortgage  premises.  By  the 
answer  of  the  defendants  all  the  allegations  of  the  complaint 
were  admitted ; but  it  was  affirmatively  averred  that  the  mort- 
gagor had  been  adjudicated  insolvent  on  October  29,  1881, 
and  that  all  proceedings  against  him,  as  an  insolvent  debtor, 

had  been  stayed.  Also,  “ that  on  the day  of , 

a.  d.,  18 — ,”  the  defendant,  as  head  of  a family,  had  acquired 
a homestead  interest  in  the  mortgaged  premises,  by  making, 
acknowledging,  and  filing,  according  to  law,  “ on  that  day,” 
a declaration  of  homestead  upon  the  premises. 

Upon  these  pleadings  the  Court,  on  motion,  gave  judgment 
in  favor  of  the  plaintiff,  according  to  the  prayer  of  his  com- 
plaint, for  the  amount  of  the  principal  and  interest  of  the 
mortgage  debt,  and  $188.65,  “ attorney’s  fee  provided  in  the 
mortgage,”  and  costs;  and  to  this  no  exception  was  taken  by 
the  defendants.  But  it  is  contended  that  the  judgment  is 
erroneous,  because  the  answer  contained  matter  which  oper- 
ated as  a bar  to  the  maintenance  of  the  action. 

The  adjudication  of  the  defendant’s  insolvency  did  not  con- 
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stitute  a defense  to  the  action,  nor  did  the  existence  of  a stay 
of  all  proceedings  against  the  insolvent  debtor  have  that  effect. 
The  action  was  not  brought  against  the  insolvent  to  recover 
a money  judgment  upon  the  debt;  it  was  brought  to  obtain  a 
decree  of  foreclosure  and  sale  of  the  mortgaged  premises  for 
the  satisfaction  of  the  debt.  As  a creditor  of  the  insolvent 
debtor,  having  a mortgage  lien,  the  plaintiff  had  the  right, 
when  the  mortgagor  was  adj’udged  insolvent,  to  look  to  the 
mortgage  alone,  or  to  prove  the  mortgage  debt  against  the 
estate  of  the  insolvent,  pursuant  to  the  provisions  of  Section 
44  of  the  Insolvent  Act.  (Stats.  1880,  p.  92.)  According  to 
those  provisions,  a mortgage  creditor  of  an  insolvent  debtor  is 
not  permitted  to  prove  his  debt  in  whole,  unless  he  releases 
or  transfers  his  mortgage  to  the  assignee  in  insolvency;  nor 
in  part,  unless  he  agrees  with  the  assignee  upon  the  value  of 
the  mortgaged  premises,  and  the  value  should  bo  less  than  the 
mortgage  debt;  or  unless  he  agrees  that  a sale  of  the  mortr 
gaged  premises  may  be  made,  under  an  order  of  the  Court,  “ in 
such  manner  as  the  Court  may  direct ; ” in  such  cases  he  will 
be  admitted  to  prove  any  deficiency.  Or,  if  he  releases  or 
transfers  his  mortgage  to  the  assignee,  he  will  be  admitted  to 
prove  the  entire  debt  and  share  in  the  administration  of  the 
assets.  But  unless  the  value  of  the  mortgaged  premises  shall 
be  ascertained  by  agreement,  or  the  property  itself  shall  be 
sold  under  the  directions  of  the  Court,  or  the  mortgage  shall 
have  been  released  or  transferred  to  the  assignee  in  insolv- 
ency, it  is  not  permissible  for  the  mortgage  creditor  to  prove 
his  debt  in  whole  or  in  part,  nor  to  maintain  any  action 
against  the  insolvent  debtor  for  the  collection  of  his  debt 
Such  an  action  would  be  against  the  policy  of  the  insolvent 
law  and  in  violation  of  the  order  of  the  Court,  which  stayed 
all  proceedings  against  the  insolvent  debtor.  Yet  as  the  as- 
signee in  insolvency  takes  only  such  interest  and  rights  as 
the  insolvent  debtor  had  in  the  mortgaged  premises,  subject  to 
the  mortgage,  the  insolvency  proceedings  do  not  affect  the 
right  of  the  mortgagee  to  foreclose  his  lien;  and  in  this  case 
the  mortgagee  relied  wholly  on  his  mortgage  lien.  By  his 
complaint  he  waived  personal  judgment  for  any  deficiency 
which  might  be  remaining  after  execution  of  a foreclosure 
and  sale;  he,  therefore,  had  no  debt  or  claim  proved  or  prov- 
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able  against  the  estate  of  the  insolvent  debtor,  and  as  his 
action  was  not  to  enforce  the  collection  of  his  debt  out  of  the 
assets  of  the  estate,  it  could  not  interfere  with  the  insolvency 
proceedings,  and  the  order  staying  all  proceedings  against  the 
estate  did  not  operate  to  prevent  the  plaintiff  from  maintain- 
ing the  action. 

But  if  the  order  could  be  construed  as  having  any  effect 
whatever  upon  the  right  of  the  plaintiff  to  sue  for  foreclosure, 
the  Court  that  made  the  order  had  jurisdiction  to  modify  or 
set  it  aside  in  favor  of  a mortgage  creditor,  so  as  to  permit 
him  to  proceed  by  action  on  the  equity  side  of  the  Court  to 
foreclose ; and  the  presumption  is,  that  the  “ stay  ” was  so 
modified  or  set  aside  as  to  the  plaintiff,  because  the  complaint 
avers,  and  it  is  not  denied,  “that  the  action  was  brought  by 
leave  of  the  Court  first  had  and  obtained.”  The  stay  of  pro- 
ceedings, therefore,  in  no  way  affected  the  right  of  the  plaint- 
iff to  maintain  his  action,  nor  did  it  operate  to  postpone  the 
action  pending  the  insolvency  proceedings. 

Nor  did  the  answer  otherwise  disclose  any  defense  to  the 
action,  or  contain  any  matter  which  would  defeat  or  delay 
the  action.  The  new  matter,  by  which  the  defendani  at- 
tempted to  assert  a homestead  claim  or  interest  jn  the  mort- 
gaged premises,  was  not  well  pleaded;  it  did  not,  affirmatively 
or  otherwise,  show  any  existing  claim  which  had  attached 
prior  to  the  mortgage  lien.  Taker,  connection  with  the 
admission  by  the  defendants  of  the  allegations  in  the  com- 
plaint, that  the  “ claim  ” asserted  by  the  defendants  was  sub- 
sequent and  subject  to  the  mortgage,  the  answer  itself  must 
be  regarded  as  frivolous  — it  admitted  every  averment  in  the 
complaint,  and  contained  no  defense;  and  the  case  was  one  in 
which  it  was  proper  for  the  Court  to  order  judgment  for  the 
plaintiff  upon  the  pleadings.  ( Ilemme  v.  Hays,  55  Cal.  337.) 

And  in  adjudging  that  the  plaintiff  was  entitled  to  the  sum 
awarded  for  an  attorney’s  fee,  as  provided  in  the  mortgage, 
there  appears  no  error.  It  was  the  duty  of  the  Court  to  fix 
the  amount  of  the  attorney’s  fee.  (Stats.  1873-4,  p.  707.) 
Presumably  the  Court  discharged  that  duty.  The  judgment 
rendered  recites  that  there  was  due  the  amount  stated,  for 
principal  and  interest,  upon  the  mortgage  debt,  and  one  hun- 
dred and  eighty-eight  dollars  and  sixty-five  cents  for  an  altor- 
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ney’s  fee,  provided  in  the  mortgage,  and  the  judgment  to  that 
effect  was  according  to  the  allegations  and  prayer  of  the  com- 
plaint in  the  case.  There  is  no  bill  of  exceptions  or  state- 
ment on  appeal,  and,  in  the  absence  from  the  record  of  any- 
thing to  the  contrary,  it  must  be  presumed  by  the  appellate 
Court,  that  the  Court  below  proceeded  regularly  in  fixing  the 
amount  of  the  attorney’s  fee,  and  that  the  judgment  is,  in  all 
respects,  correct  ( Eastings  v.  Cunningham,  39  Cal.  137.) 

Judgment  affirmed. 

Boss  and  MoKinstht,  JJ.,  concurred. 


[No.  8,632. — Department  One.] 

December  15,  1882. 

OCCIDENTAL  BUILDING  AND  LOAN  ASSOCIA- 
TION v.  J.  II.  SULLIVAN  et  al. 

Construction  or  Bi-Law  or  Corporation  — Contract  — Penalty  — For- 
feiture — Mortgage  — Foreclosure.  — Action  to  foreclose  mortgage,  etc. 
The  defendants,  8.  and  wife,  owners  of  stock  In  the  plaintiff  corpora- 
tion, a building  and  loan  association,  borrowed  money  from  the  plaintiff, 
and  executed  their  promlasory  notes  to  it.  To  secure  the  payment  of 
the  notes,  they  mortgaged  certain  real  estate,  and  hypothecated  their  stock 
to  the  plaintiff.  The  ninth  by-law  of  the  plaintiff  Is  as  follows : “ Every 
stockholder  for  every  share  of  stock  shall  pay  to  the  Secretary,  on  the 
second  Wednesday  In  every  month,  the  sum  of  one  dollar  in  gold.** 
The  eleventh  by-law  of  the  plaintiff  Is  In  the  following  words:  “Any 

stockholder  falling  to  pay  his  or  her  monthly  Installments  or  Interest 
shall  pay  a fine  of  ten  per  cent,  per  month  upon  the  amount  of  the 
indebtedness.  This  fine  shall  he  charged  by  the  Secretary,  and  collected 
with  the  delinquent's  monthly  dues;  and  In  case  any  stockholder  shall 
neglect  or  refuse  to  pay  the  monthly  dues  or  fines  for  the  space  of  six 
months,  the  Secretary  shall  tender  to  the  delinquent  the  amount  actually 
paid  Id,  deducting  all  fines  and  forfeitures  that  may  he  charged  against 
him  or  her,  and  from  that  time  he  or  she  shall  cease  to  be  a member  of 
the  association.” 

Held:  1.  By-law  xl.  in  no  way  affects  or  changes  the  terms  of  any  contract 
of  loan  between  the  association  and  a stockholder ; 2.  The  word  **  interest  ** 
in  by-law  xl.  does  not  refer  to  Interest  due  upon  any  loan  from  the  cor- 
poration to  a stockholder;  3.  Penalties  and  forfeitures  are  not  to  be  favored, 
but  must  be  created  by  unambiguous  language. 


Appeal  by  defendants  from  the  judgment  of  the  Superior 
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Court  of  the  County  of  Sacramento,  and  from  an  order  denying 
a motion  for  a new  trial.  Denson,  J. 

Action  of  foreclosure  of  mortgage.  The  defendants,  S.  and 
wife,  were  the  owners  of  six  shares  of  stock  in  the  plaintiff  cor- 
poration, a building  and  loan  association  in  the  city  of  Sacra- 
mento, and  on  two  several  dates  borrowed  money  from  the* 
plaintiff,  for  which  they  executed  their  promissory  notes.  To 
secure  the  payment  of  the  promissory  notes,  they  mortgaged  to 
the  plaintiff  certain  real  estate,  and  hypothecated  to  the  plaintiff 
the  said  stock.  The  first  note  was  as  follows : 

“$800.  Sacramento,  December  16,  1879. 

“ Six  years  after  date  I promise  to  pay  to  the  order  of  the 
Occidental  Building  and  Loan  Association  eight  hundred  dol- 
lars in  gold  coin,  with  interest  thereon  at  the  rate  of  ten 
per  cent,  per  annum,  in  like  gold  coin,  to  be  paid  monthly,  on 
the  second  Wednesday  of  each  month.  Should  default  be 
made  in  any  of  the  payments  aforesaid,  or  in  the  payment  of 
any  installment  hereafter  to  fall  due  on  my  stock  in  said  Asso- 
ciation, then  said  Association  may,  at  its  option,  declare  the 
whole  debt  to  be  due,  and  proceed  at  pleasure  to  enforce  its 
collection.  “Emma  Sullivan, 

“ J ames  H.  Sullivan.” 

The  second,  in  all  essential  particulars,  was  the  same.  Noth- 
ing was  paid  on  either  of  the  notes,  or  as  installments  on  the 
stock,  except  such  amounts  as  became  due  prior  to  the  second 
Wednesday  in  May,  1881.  In  September,  1881,  the  plaintiff 
declared  the  whole  of  the  notes  to  be  due,  for  default  in  the 
payment  of  the  interest  thereon  and  in  the  payment  of  the  in- 
stallments on  the  stock,  and  commenced  this  action  to  recover 
judgment  and  to  foreclose  its  lien.  Judgment  was  given  for 
the  plaintiff.  The  other  facts  are  stated  in  the  opinion  of  the 
Court 

J.  H.  McKune,  for  Appellants. 

The  plaintiff  bases  its  claim  to  compound  interest  on  the  notes 
sued  on,  and  the  installments  due  on  stock  per  month,  on  by- 
law xi.  The  language  is:  “Any  stockholder  failing  to  pay  his 
or  her  monthly  installment,  or  interest,  shall  pay  a fine  of  ten 
per  cent  per  month  on  the  amount  of  the  indebtedness.” 
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Plaintiff  claims  that  the  words  “ or  interest  ” mean  interest  on 
any  note  the  stockholder  may  have  given  the  plaintiff.  The 
defendants  insist  that  the  words  have  no  reference  to  any  inter- 
est on  a note  outstanding,  but  refer  to  and  mean  the  same  thing 
as  installments. 

That  the  latter  is  the  true  construction,  we  submit  the  follow- 
*ing  considerations : It  is  only  a stockholder  to  whom  the  words 
apply.  To  hold  the  contrary  would  be  to  determine  that  the 
plaintiff  discriminates  against  its  members,  and  whilst  a mere 
borrower  can  secure  loans  at  simple  interest,  a member  must 
pay  compound  interest  at  ten  per  cent  per  month.  If  the  con- 
struction claimed  by  plaintiff  be  correct,  it  can  not  only  claim 
ten  per  cent,  on  the  interest  due  but  upon  the  whole  debt.  There 
are  no  apt  words  in  the  by-law  showing  an  intention  to  levy  ten 
per  cent,  per  month  fine  on  a borrower. 

And  this  Court  ought  not  to  construe  the  by-law  to  favor  a 
harsh  construction.  There  may  be  reasons  why  a by-law  shall 
be  so  framed  as  to  require  a member  to  pay  a ten  per  cent,  per 
month  fine  on  installments,  but  there  can  be  none  to  levy  such 
a fine  on  a borrower.  The  defendants,  as  to  the  notes,  have  a 
right  to  stand  on  their  contract  under  the  Civil  Code,  and  the 
by-law  in  question  can  not  be  made  to  interpolate  a new  pro- 
vision in  the  notes  sued  on. 

If  that  had  been  the  intention  of  the  framers  of  by-law  xi., 
apt  words  would  have  been  used,  indicating  it  clearly.  Even 
plaintiff  does  not  now  claim  that  the  word  “ indebtedness  ” 
covers  the  principal  of  the  notes  given.  Why,  then,  the  in- 
terest? The  notes,  whether  due  or  not,  are  debts,  and  the 
interest  is  part  of  the  debt.  If  the  word  “ indebtedness  ” applies 
at  all  to  the  loan,  it  covers  the  whole  loan  and  the  interest 
to  accrue  thereon.  This  consideration  shows  that  the  word 
“ indebtedness  ” contained  in  by-law  xi.  is  limited  to  the 
monthly  installments;  called,  also,  interest  on  stock.  This 
construction  is  further  strengthened  by  the  further  provision 
of  the  same  article,  wherein  the  consequences  of  default  are 
pointed  out  and  provided  for,  i.  e.,  the  stockholder  ceases  to  be 
such.  The  fines  are  charged  against  the  stockholder.  He  is 
credited  with  the  amount  paid  in,  and  the  secretary  tenders 
the  balance  to  the  stockholder,  thus  providing  for  an  equi- 
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table  adjustment  of  accounts,  without  reference  to  any  loans 
or  the  interest. 

The  construction  given  by  plaintiff  to  its  by-laws  is  simply 
outrageous.  It  takes  the  stock  — gives  no  credit  for  pay- 
ments. The  installments  and  fines  go  on  and  accumulate,  and 
the  stockholder  finds  himself  ruined  by  what  he  is  led  to  be- 
lieve by  the  company  to  be  a friendly  party. 

Freeman  <£•  Bates,  for  Respondent. 

The  plaintiff  is  a building  and  loan  association,  having  a 
capital  stock,  on  each  share  of  which  an  installment  of  one 
dollar  is  due  on  the  second  Wednesday  of  each  month.  At 
each  regular  monthly  meeting  the  association  loans  its  moneys 
to  the  highest  bidder,  the  sum  bid  being  called  premium.  It 
is  of  the  utmost  importance  to  the  association  that  the  install- 
ments and  interest  be  paid  when  due,  otherwise  it  could  not 
regularly  offer  its  moneys  to  be  loaned  and  bid  for.  It  there- 
fore imposes  the  fine,  shown  by  article  xi.,  which  is  “ten  per 
cent,  per  month  on  the  amount  of  the  indebtedness.”  Indebt- 
edness, as  here  used,  means  installment  on  stock  and  the  inter- 
est, if  any,  falling  due  each  month  on  loans.  There  is  no 
reason  to  suppose  that  “ installments  ” and  “ interest  ” mean 
the  same  thing.  The  association  was  primarily  to  loan  to 
stockholders.  It  was  expected  that  each  month  moneys  would 
be  due  from  stockholders,  both  for  installments  and  for  in- 
terest It  was  equally  important  that  both  sums  should  be 
paid,  and  the  fine  was  therefore  put  against  both. 

McKinstbt,  J. : 

Plaintiff’s  by-law  ix.  provides : “ Every  stockholder  for 

every  share  of  stock  shall  pay  to  the  Secretary,  on  the  second 
Wednesday  in  every  month,  the  sum  of  one  dollar  in  gold.” 
And  by-law  xi. : “Any  stockholder  failing  to  pay  his  or  her 

monthly  installments  or  interest  shall  pay  a fine  of  ten  per 
cent,  per  month  upon  the  amount  of  the  indebtedness.  This 
fine  shall  be  charged  by  the  Secretary,  and  collected  with  the 
delinquent’s  monthly  dues;  and  in  case  any  stockholder  shall 
neglect  or  refuse  to  pay  the  monthly  dues  or  fines  for  the 
space  of  six  months,  the  Secretary  shall  tender  to  the  delin- 
quent the  amount  actually  paid  in,  deducting  all  fines  and 
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forfeitures  that  may  be  charged  against  him  or  her,  and  from 
that  time  he  or  she  shall  cease  to  be  a member  of  the  asso- 
ciation.” 

It  was  held  by  the  Court  below  that  the  fine  imposed  for 
the  non-payment  of  any  monthly  installment  or  installments 
(as  required  by  the  ninth  by-law),  “ or  interest,”  is  ten  per 
cent,  upon  the  installment  due  and  ten  per  cent,  upon  all 
interest  due,  upon  any  loan  which  may  have  been  made  by 
plaintiff  to  the  stockholder.  Even  if  this  were  assumed  to  be 
true,  it  would  by  no  means  follow  that  the  failure  to  pay  the 
fine  could  be  made  to  constitute  a term  of  the  contract  of 
loan,  so  that  if,  as  in  the  case  before  us,  the  loan  is  repre- 
sented by  promissory  note  secured  by  mortgage,  the  note  or 
mortgage  can  be  made  to  read,  not  only  that  the  borrower 
shall  pay  the  fines  and  the  same  be  secured  by  the  mortgage, 
but  that  a failure  to  pay  a “ fine  ” shall  make  the  whole  prin- 
cipal sum  due,  although  the  loan  has  not  otherwise  matured. 
The  only  consequence  provided  in  by-law  xi.,  in  case  a stock- 
holder shall  fail  to  pay  (for  six  months)  his  monthly  dues 
(installments)  or  fines,  or  interest,  is  that  if  the  Secretary 
shall  tender  to  the  deli.«quent  the  amount  actually  paid  in  — 
deducting  all  fines  and  forfeitures  that  may  be  charged  against 
him  or  her  — from  that  time  he  or  she  " shall  cease  to  be  a 
member  of  the  association." 

By-law  xi.  in  no  way  affects  or  changes  the  terms  of  any 
contract  of  loan  between  the  association  and  a stockholder. 
We  are  convinced,  however,  that  the  word  “ interest  ” as  used 
in  the  by-law  does  not  refer  to  interest  due  upon  any  loan 
from  the  corporation  to  a stockholder.  Penalties  and  for- 
feitures are  not  to  be  favored;  they  must  be  created  by  un- 
ambiguous language. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

Ross  and  McKee,  JJ.,  concurred. 
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[No.  7,227.  — Department  On#.] 

December  15,  1882. 

JAMES  DOVE  et  al.  v.  MATTHEW  NUNAJf. 

Exemption  from  Execution  — Horses  and  Wagon  of  Tbamrtkbs  — Execu- 
tion — Trover  — 8iibbiff.  — The  plaintiff  claimed  the  property  consisting 
of  two  horses  and  a wagon  as  exempt  from  execution.  The  Court  below 
found  that  “ tbe  plaintiffs  were  and  are  a firm  doing  business  as  coal 
dealers.  • • • That  the  plaintiffs  used  the  property  sued  for  as 

teamsters.  That  they  hauled  coal  and  other  commodities  for  others,  for 
hire  and  pay,  and  received  money  therefor;  all  of  which  was  expended  In 
the  support  of  plaintiffs  and  their  families,  all  of  whom  resided  In  the 
tame  house  and  ate  at  the  same  table.  That  as  coal  dealers,  and  for  the 
purpose  of  delivering  coal  at  retail  and  In  small  quantities,  the  plaintiffs 
had  and  owned  a smaller  cart,  truck,  or  wagon,  and  one  other  hurse. 
That  tbe  only  use  which  the  plaintiffs  made  of  tbe  wagon  and  horses,  the 
subject  of  this  suit,  for  themselves,  other  than  as  teamsters  for  pay,  was 
In  hauling  coal  and  wood  from  plaintiffs’  coal  yard,  and  other  coal  and 
wood  yards,  to  the  place  where  the  plaintiffs  retailed  the  same,  as  above 
found  herein. 

Held : The  findings  are  not  sufficient  to  show  that  the  property  Is  exempt 

In  order  to  entitle  a party  to  claim  as  exempt  from  execution  two  horses, 
etc.,  under  the  sixth  subdivision  of  8ectlon  690,  C.  C.  P.,  be  must  show 
that  be  Is  a cartman,  drayman,  truckman,  huckster,  peddler,  teamster, 
or  other  laborer,  and  that  he  habitually  earn s his  living  by  the  use  of  suoh 
property. 

Appeal  by  defendant  from  the  judgment  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco,  and  from  an 
order  denying  a motion  for  a new  trial.  Daingerfield,  J. 

Action  for  the  conversion  of  personal  property.  The  de- 
fendant, as  Sheriff  of  the  City  and  County  of  San  Francisco, 
justified  under  writs  of  attachment,  judgments,  and  execu- 
tions in  three  several  actions  against  the  plaintiffs  in  this 
action,  under  which  executions  the  property  alleged  to  have 
been  converted  was  sold  by  him,  and  the  proceeds  of  such 
sale  applied  towards  the  satisfaction  of  the  judgments.  The 
other  facta  are  stated  in  the  opinion  of  the  Court. 

Charles  F.  Hanlon  and  L.  H.  Van  Shaick,  for  Appellant 

This  is  a parallel  case  with  Brusie  v.  Griffiths,  34  CaL  302. 
See  also,  Calhoun  v.  Knight , 10  id.  393. 

A.  W.  Thompson,  for  Respondent!. 
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Ross,  J. : 

The  property  in  controversy  consists  of  two  horses  and  a 
wagon,  and  is  claimed  by  the  plaintiffs  to  have  been  exempt 
from  execution  by  virtue  of  the  sixth  subdivision  of  Section 
690  of  the  Code  of  Civil  Procedure. 

Tlio  Court  below  found  that  “ the  plaintiffs  were  and  are  a 
firm  doing  business  as  coal  dealers.  * * * That  the  plain- 
tiffs used  the  property  sued  for  as  teamsters.  That  they 
hauled  coal  and  other  commodities  for  others,  for  hire  and 
pay,  and  received  money  therefor;  all  of  which  was  expended 
in  the  support  of  plaintiffs  and  their  families,  all  of  whom 
resided  in  the  same  house  and  ate  at  the  same  table.  That 
as  coal  dealers,  and  for  the  purpose  of  delivering  coal  at  re- 
tail and  in  small  quantities,  the  plaintiffs  had  and  owned  a 
smaller  cart,  truck,  or  wagon,  and  one  other  horse.  That  the 
only  use  which  the  plaintiffs  made  of  the  wafon  and  horses, 
the  subject  of  this  suit,  for  themselves,  other  than  as  team- 
sters for  pay,  was  in  hauling  coal  and  wood  from  plaintiffs’ 
coal  yard,  and  other  coal  and  wood  yards,  to  the  place  where 
the  plaintiffs  retailed  the  same,  as  above  found  herein.”  The 
fact  that  the  plaintiffs  used  the  horses  and  wagon  in  question 
as  teamsters  for  hire,  and  that  they  expended  the  money  thus 
received  in  the  support  of  themselves  and  their  families,  did 
not  exempt  the  property  from  execution.  In  order  to  entitle 
a party  to  claim  as  exempt  from  execution  two  horses,  etc., 
under  the  sixth  subdivision  of  Section  690,  he  must  show 
that  he  is  a cartman,  drayman,  truckman,  huckster,  peddler, 
teamster,  or  other  laborer,  and  that  he  habitually  earns  his 
living  by  the  use  of  such  horses,  etc.  (C.  C.  P.,  § 690;  Brusie 
v.  Griffiths,  34  Cal.  302.)  The  findings  in  this  case  do  not 
show  that  state  of  facts. 

Judgment  and  order  reversed. 

McKinstby  and  McKee,  JJ.,  concurred. 
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[No.  8,570.  — Department  One.] 

December  15,  1882. 

CATHERINE  C.  HORGAN  t>.  WILLIAM  AMICK 

Guik  ELhvusted  From  Houestud  not  Exempt  from  Execution. 

IIomcrteai)  — Crop  — Execution  — Exemption  — Trover.  — Gmln  which  «u 
hiiroitcd  from  ltnda  comtltutlng  a homestead  (land,  which  before  the 
declaration  of  homestead  were  community  property)  la  not,  as  aoch,  exempt 
from  execution. 


Appeal  by  defendant  freer)  the  judgment  of  the  Superior 
Court  of  the  County  of  Yolo.  Bush,  J. 

Action  to  recover  a lot  of  wheat,  or  the  value  thereof.  The 
plaintiff  was  a married  woman,  the  wife  of  Cornelius  Horgan. 
The  defendant,  a constable,  justified  under  writs  of  attach- 
ment against  the  husband  of  plaintiff.  A bill  of  exceptions 
shows  that  the  action  was  determined  in  the  Court  below  on 
the  following  agreed  statements  of  facts: 

1.  That  the  wheat  described  in  the  complaint  was  raised 
bv  the  husband  of  plaintiff,  upon  the  premises  in  said  com- 
plaint described;  plaintiff  at  that  time  residing  with  her  hus- 
band and  doing  the  household  work. 

2.  That  the  seed  from  which  said  wheat  was  raised  was 
sowed  partly  in  the  month  of  September,  1880,  and  partly  in 
the  month  of  January,  1881. 

3.  That  at  the  time  of  the  filing  of  the  declaration  of  home- 
stead in  said  complaint  mentioned,  all  of  said  grain  was  grow- 
ing and  above  the  ground,  but  the  same  was  not  cut  until  more 
than  one  month  after  the  filing  of  said  declaration.' 

4.  That  said  wheat  was  taken  by  defendant  on  the  said  prem- 
ises, on  the  same  day  that  the  same  was  threshed. 

5.  That  the  value  of  said  wheat  was  and  is  the  sum  of  five 
hundred  and  fifty-one  dollars  and  sixty-six  cents. 

0.  That  the  allegations  in  the  answer  concerning  the  issu- 
ance and  levy  of  the  writs  of  attachment  therein  mentioned, 
and  concerning  the  actions  in  which  said  writs  were  issued, 
are  true. 

After  the  decision  in  department,  a petition  for  hearing  in 
bank  was  presented  and  denied. 

C.L.  Reps.  LXII  — 20 


Digitized  by  Google 


402 


Horoan  v.  Amick. 


[Dec.  1882. 


J.  C.  Ball,  Jo.  Craig,  and  J.  IF.  Armstrong,  for  Appellants. 

The  plaintiff  must,  to  bring  her  case  within  the  exception 
to  the  general  rule  that  all  property  of  the  judgment  debtor 
is  liable  to  execution,  show  that  the  wheat  was  exempt  from 
execution.  Section  690  of  the  Code  of  Civil  Procedure  con- 
tains an  enumeration  of  all  the  property  which  is  exempt 
from  execution;  but  wheat  grown  upon  the  homestead  is'not 
among  the  enumerated  property.  The  homestead  itself  is 
not  included:  but  Section  1240  of  the  Civil  Code  declares: 
“ The  homestead  is  exempt  from  execution  on  forced  sale, 
except  as  in  this  title  provided.”  Nothing  is  said  about 
wheat  grown  on  the  homestead ; but  when  the  homestead  is 
of  greater  value  than  $5,000,  and  is  sold  under  proceedings 
under  execution  as  directed  by  the  Civil  Code,  §§  1245  to 
1255,  the  amount  of  the  homestead  exemption  must  be  paid 
to  the  claimant,  and  the  balance  of  the  proceeds  of  sale  must 
be  applied  in  satisfaction  of  the  execution  (C.  C.,  § 1256)  ; and 
Section  1257  of  that  Code  declares:  “ The  money  paid  to  the 
claimant  is  entitled,  for  the  period  of  six  months  thereafter, 
to  the  same  protection  against  legal  process  and  the  volun- 
tary disposition  of  the  husband,  which  the  law  gives  to  the 
homestead.”  Wheat  grown  on  the  land  is  not  “ money  paid 
to  the  claimant.’’  and  is  not  within  this  section. 

This  is  the  definition  of  a homestead  as  given  in  Section 
1237  of  the  Civil  Code:  “The  homestead  consists  of  the 

dwelling-house  in  which  the  claimant  resides  and  the  lapd 
on  which  the  same  is  situated,  selected  as  in  the  title  pro- 
vided.” Then  as  wheat,  threshed  wheat,  is  neither  a dwell- 
ing-house nor  land,  it  is  not  a n homestead,”  and  if  not  a 
“ homestead,”  it  is  not  within  Section  1240  of  the  Civil  Code, 
already  cited,  which  only  mentions  the  “ homestead  ” as  ex- 
empt from  execution. 

According  to  the  maxim  expressio  urdus  est  exclusio  alle- 
rius,  the  enumeration  of  property  in  Section  690  of  the  Code 
of  Civil  Procedure,  and  in  Sections  1240  and  1257  of  the  Civil 
Code,  which  shall  be  exempt  from  execution,  excludes  all 
other  property  from  exemption,  and  the  following  cases 
were  decided  upon  this  principle:  Quigley  v.  Gorham,  5 Cal. 

418;  Robert  v.  Adams,  38  id.  383;  Brusie  v.  Griffiths,  34 
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id.  302.  If  the  Legislature  had  intended ' that  the  “ rents, 
issues,  and  profits  ” of  the  homestead  should  be  exempt  from 
execution,  they  would  have  so  provided  in  terms,  and  would 
have  declared  that  the  husband  should  not  make  a voluntary 
disposition  thereof,  as  they  did  in  the  ease  of  the  proceeds  of 
the  sale  of  the  homestead.  In  construing  the  sections  of  the 
Codes  cited,  the  Court  will  “ not  insert  what  has  been  omitted, 
or  omit  what  has  been  inserted.”  (C.  C.  P.,  § 1858.) 

The  judgment  should  be  reversed. 

W.  B.  Treadwell,  for  Respondent. 

This  case  presents  but  one  question,  viz. : Whether  a crop 
of  grain,  raised  on  premises  constituting  a homestead,  when 
the  value  of  the  land  and  crop  together  is  less  than  five  thou- 
sand dollars,  is  exempt  from  execution  for  the  debts  of  the 
husband.  The  Court  below  held  that  such  crop  was  so 
exempt,  and  we  submit  that  this  ruling  is  correct.  The  stat- 
ute concerning  homesteads,  like  other  statutes  of  exemption, 
is  founded  upon  considerations  of  public  policy,  beneficial  in 
their  nature,  and  is  therefore  to  be  liberally  expounded  in 
furtherance  of  the  object  intended  to  be  attained.  (Thompson 
on  Homesteads,  §§  4,  7,  and  authorities  therein  cited.)  In 
determining  what  constitutes  the  homestead  exemption,  the 
reason  and  spirit  of  the  law  must  be  considered,  and  such  a 
construction  given  as  will  include  within  the  exemption  all 
things  coming  under  that  reason  and  not  contrary  to  the 
letter  of  the  law,  while  excluding  all  things  nut  within  that 
reason,  even  though  apparently  within  the  letter.  In  con- 
formity with  this  rule  the  Courts  have  always  been  liberal  in 
ascertaining  the  extent  of  this  exemption,  so  as  to  carry  into 
effect  the  intention  of  the  Legislature  in  creating  it.  (Id., 
Chap,  iii.,  Art.  i. ; Greeley  v.  Scott,  2 Woods,  657 ; Clark  v. 
Shannon,  1.  Nev.  568 ; Goldman  v.  Clark,  id.  607 ; Krueger  v. 
Pierce,  37  Wis.  269 ; Hubbell  v.  Canady,  58  111.  427 ; Stevens 
v.  Hollingsworth,  74  id.  206;  Anderson  v.  McKay,  30  Tex 
186;  Bunker  v.  Paquette,  37  Mich.  79.)  The  object  of  the 
homestead  exemption  is  not  merely  to  afford  a naked  shelter  to 
the  family,  but,  like  all  other  exemptions,  to  afford  it  a 
means  of  livelihood,  and  thus  to  prevent  its  members  from 
being  driven  by  destitution  to  seek  a support  from  public 
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charity.  The  policy  of  the  law  in  this  country  has  always 
been,  so  far  as  possible,  to  prevent  persons,  whether  through 
misfortune  or  improvidence,  from  becoming  a charge  upon  the 
public  purse;  and,  to  this  end,  the  statutes  of  exemption  have 
been  so  framed  as  to  secure  to  all  persons  the  means  of  ob- 
taining a support  through  their  own  exertions.  In  view  of 
this  fact,  it  would  be  absurd  to  suppose  that  the  Legislature 
intended  that,  though  the  land  and  buildings  constituted  a 
homestead,  the  owners  should  not  be  allowed  to  use  them  for 
any  useful  purpose.  It  has  been  frequently  decided  that  a 
homestead  may  include  or  consist  of  a garden  or  farm ; but,  if 
the  products  of  such  farm  are  not  exempt,  then  all  motives 
for  exertion  are  withdrawn  in  the  very  eases  to  which  the 
statute  was  intended  to  apply,  viz. : those  in  which  the  owners 
are  in  impoverished  circumstances.  To  construe  this  statute 
otherwise  would  not  only  defeat  its  manifest  object,  but  would 
convert  it  into  an  instrument  of  fraud  and  oppression.  On 
the  theory  of  appellant,  a man  may  invest  $5,000  in  a splendid 
and  luxurious  mansion,  and  place  it  beyond  the  reach  of  his 
creditors;  but  if  he  has  a little  farm  worth  $1,000,  and  is  con- 
tent with  the  humble  shelter  of  a cottage,  he  dare  not  raise 
food  for  his  hungry  family  upon  those  premises,  without 
allowing  a rapacious  creditor  to  seize  it  before  it  can  be  used. 
So  to  hold  would  make  the  statute  a mockery.  On  the  con- 
trary, we  contend  that,  at  least  in  cases  where  the  total  ex- 
emption does  not  exceed  the  statutory  limit  of  $5j000,  the 
debtor  may  safely  cultivate  the  homestead  premises  or  apply 
them  to  any  other  useful  purpose,  and  that  the  fruit  of  such 
exertions  will  be  beyond  the  reach  of  creditors.  In  accordance 
with  these  views  it  has  been  decided  that  the  proceeds  of  an 
insurance  policy  on  a homestead  building  are  exempt  ( Hough- 
ton v.  Lee,  50  Cal.  101)  ; that  butter  made  from  the  milk  of  an 
exempt  cow  is  also  exempt  ( Leavitt  v.  Metcalf,  2 Vt.  342  ; S.  C., 
19  Am.  Dec.  718)  ; and  that  the  exemption  of  a horse  includes 
a saddle  and  bridle  necessary  for  its  beneficial  use  ( Cobbs  v. 
Coleman,  14  Tex.  594). 

The  cases  cited  by  appellant  ( Quigley  v.  Qorham,  5 CaL 
418;  Brusie  v.  Griffiths,  34  id.  302;  and  Robert  v.  Adams,  38 
id.  383)  are  in  no  respect  in  conflict  with  these  views,  but 
decidedly  support  them.  In  all  of  them  the  inquiry  was  not 
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whether  the  thing  claimed  as  exempt  was  within  the  strict 
letter  of  the  law,  but  whether  it  was  included  within  its  reason 
and  spirit  As  was  said  in  the  latter  case:  “ From  this  sum- 

mary of  the  Act,  it  is  entirely  plain  that  its  purpose  was  to 
secure  to  the  judgment  debtor  the  means  to  prosecute  his 
vocation,  and  thus  earn  a support  for  himself  and  family.  Iu 
securing  to  a farmer  two  * * horses,  * * * the  Legis- 
lature intended,  by  this  exemption,  to  enable  him  to  prosecute 
his  business  of  farming,  in  the  ordinary  sense  of  that  term; 
»nd  the  * * * horses  * * * which  are  reserved  to 
aim  must  be  such  as  are  suitable  and  intended  for  that  use. 
If  a contrary  construction  of  this  provision  were  to  prevail, 
i farmer  in  failing  circumstances  might  invest  his  whole  estate 
b two  valuable  stallions  or  race  horses,  worth  $10,000  or 
$20,000  each,  with  no  intention  whatever  to  use  them  for 
farming  purposes;  and,  by  claiming  them  as  exempt  from  ex- 
ecution, might  defraud  hiB  creditors,  under  color  of  law,  to  a 
large  amount.  The  benevolent  design  of  the  statute  might 
thus  be  perverted  to  purposes  of  the  grossest  fraud.”  Accord- 
ingly it  was  held  in  that  case  that  a stallion,  owned  by  a 
farmer,  but  used  and  intended  for  breeding  purposes  only, 
was  not  exempt  It  will  thus  be  seen  that  the  manifest  pur- 
pose and  object  of  the  Act  was  held  to  control  the  meaning 
of  the  words  used,  and  to  exclude  things  included  within  the 
letter  of  the  law,  when  the  object  intended  required  their 
exclusion. 

So  far  as  we  have  been  able  to  ascertain,  the  precise  ques- 
tion here  involved  has  been  discussed  or  decided  in  one  case 
only.  In  that  case  it  was  held  that  the  profits  of  the  home- 
stead were  exempt  in  the  same  manner  as  the  homestead 
itself.  ( Marshall  v.  Cook,  46  Ga.  302.) 

McKinstey,  J. : 

Is  grain  which  was  harvested  from  lands  constituting  a 
homestead  (lands  which  before  the  declaration  of  homestead 
were  community  property)  exempt  from  execution  for  debts 
of  the  husband? 

All  the  products  of  the  homestead  are  not  in  terms  made  to 
constitute  a portion  of  the  homestead.  It  is  urged  that  home- 
stead laws  are  framed  upon  considerations  of  public  policy, 
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beneficial  in  their  nature,  and  ought  to  be  liberally  expounded. 
We  agree  that  such  laws  should  be  construed  in  such  manner 
as  shall  further  the  object  intended  to  be  attained,  and  as  will 
include  within  the  exemption  all  things  coming  within  the 
spirit  of  the  law,  except  where  such  construction  is  contrary 
to  the  evident  meaning  of  the  Btatute,  or  (where  the  statute  is 
silent)  of  other  statutes  bearing  upon  the  subject  But  read- 
ing our  homestead  law  in  connection  with  Section  690  of  the 
Code  of  Civil  Procedure,  it  seems  clear  that  the  Legislature 
intended  that  the  whole  crop  of  grain  raised  upon  a home- 
stead farm,  without  reference  to  its  quality,  should  not  be 
exempt  from  execution.  The  third  subdivision  of  the  section 
of  the  Code  of  Civil  Procedure  referred  to  reads : “ The  farm- 
ing utensils  or  implements  of  husbandry  of  the  judgment 
debtor;  also,  two  oxen,  or  two  horses,  or  two  mules,  and  their 
harness ; one  cart  or  wagon,  and  food  for  such  oxen,  horses,  or 
mules  for  one  month;  also,  all  seed,  grain,  or  vegetables  actu- 
ally provided,  reserved,  or  on  hand  for  the  purpose  of  plant- 
ing or  sowing  at  any  time  within  the  ensuing  six  months,  not 
exceeding  in  value  the  sum  of  two  hundred  dollars,  and 
seventy-five  bee-hives,  and  one  horse  and  vehicle  belonging  to 
any  person  who  is  maimed  or  crippled,  and  the  same  is  neces- 
sary in  his  business.” 

It  would  be  giving  a strained  interpretation  of  the  language 
of  the  foregoing  to  say  it  was  intended,  in  addition  to  all  the 
crop  grown  upon  the  homestead,  that  the  debtor  should  be 
secured  seed-grain  to  the  value  of  two  hundred  dollars.  It  is 
obvious  it  is  meant  that  only  grain  to  that  amount  shall  be 
exempt  It  does  not  appear  that  the  statutes  of  Georgia,  un- 
der which  Marshall  v.  Cook,  46  Ga.  302,  was  decided,  were 
like  ours. 

Judgment  reversed. 

Ross  and  McKee,  JJ.,  concurred. 
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[No.  8,429.  — D«partment  Two.] 

December  18f  1882. 

THE  FARMERS’  CO-OPERATIVE  UNION  v.  M.  S. 
THRESHER,  Tax  Collector  of  the  County  of  San 
Joaquin. 

Potter  or  Legislator*  as  to  Writs  or  Prohibition.  — Tbe  Legislature  can 
not  extend  or  enlarge  the  office  of  tbe  writ  of  prohibition  so  as  to  Include 
ministerial  functions. 

Id.  — Constitutional  Provisions  as  to  Superior  Courts  Same  in  this 
Respect  as  Those  Relating  to  Supreme  Court.  — There  Is  no  distinction 
in  this  regard  in  tbe  provisions  of  tbe  Constitution  relating  to  tbe  8upreme 
Court  and  those  relating  to  tbe  Superior  Court. 


Appeal  by  plaintiff  from  judgment  of  the  Superior  Court 
of  the  County  of  San  Joaquin.  Paterson,  J. 

Petition  for  writ  of  prohibition.  The  petition  shows:  The 
petitioner  is  a corporation  engaged  in  the  warehouse  business 
at  Stockton,  in  this  State.  On  the  first  Monday  of  March, 
1881,  it  was  the  owner  of  certain  real  and  personal  property, 
and  also  had  certain  wheat,  barley,  etc.,  in  its  warehouses 
upon  storage;  the  property  so  on  storage  had  been  received 
from  various  persons,  to  each  of  whom  the  petitioner  had  is- 
sued a warehouse  receipt  for  the  grain  by  him  stored,  which 
receipts  were  transferable,  and  carried  the  ownership  of  the 
property  represented  thereby.  In  the  early  part  of  said 
month  of  Miarch,  the  Assessor  of  San  Joaquin  County  pre- 
sented to  petitioner  a blank  form  of  a statement,  or  “as- 
sessment list,’’  with  directions  that  it  fill  out  and  return  the 
same  on  or  before  the  thirtieth  day  of  that  month.  Pursu- 
ant to  this  request  the  corporation,  by  its  Secretary,  made 
out,  verified,  and  returned  to  the  Assessor  said  list,  contain- 
ing a statement  of  all  its  property,  real  and  personal,  by  it 
owned  on  said  first  Monday  in  March,  and  to  which  the  As- 
sessor gave  the  value  of  thirty-three  thousand  two  hundred 
and  ninety-five  dollars.  At  the  request  of  said  Assessor,  it 
made  a further  statement  that  there  were  certain  lots  of 
wheat,  barley,  rye,  and  beans  in  its  warehouse  on  said  first 
Monday,  giving  the  amounts  thereof,  and  which  had  been 
left  there  on  storage  by  various  persons,  to  whom  transfer- 
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able  receipts  had  been  given  for  each  lot  separately,  and  that 
it  ecu  Id  not  tell  who  then  owned  any  of  said  property,  or 
what  was  its  value,  and  that  it  did  not  own  or  claim 
any  part  of  said  property ; and  then  requested  said  As- 
sessor that  if  he  proposed  to  assess  any  of  said  property 
to  it,  that  he  would  assess  the  same  to  it  as  bailee,  that 
it  might  have  its  remedy  against  the  owners  for  taxes 
paid  thereon.  The  Assessor  refused  to  make  the  assess- 
ment to  it  as  bailee,  and  arbitrarily  entered  an  assess^ 
ment  against  it  for  the  property,  valued  at  two  hundred  and 
ninety-nine  thousand  six  hundred  and  thirty-four  dollars, 
and  upon  which  the  tax  amounted  to  three  thousand  eight 
hundred  and  ninety-five  dollars  and  twenty-four  cents.  The 
property  was  all  assessed  to  petitioner  individually,  and  not 
as  bailee  or  trustee,  etc.,  and  constituted  but  one  assess- 
ment; but  on  the  assessment  roll  the  assessor  entered  the 
following  remark  opposite  the  property  held  on  storage, 
viz.:  “The  grain  herein  assessed  to  the  Farmers’  Co-oper- 
ative Union  was  in  their  possession  on  the  first  Monday 
of  March,  at  twelve  o’clock  m.,  a.  d.  1881,  and  they,  the 
said  Farmers’  Co-operative  Union,  refused  to  give  any 
information  in  regard  to  the  ownership  thereof  or  by 
whom  it  was  stored.”  When  the  time  arrived  for  paying 
the  taxes  of  1881,  petitioner  tendered  the  amount  of  taxes 
assessed  upon  its  property,  which  the  Collector  refused  to 
receive;  whereupon  the  petitioner  instituted  this  proceeding 
to  prohibit  a sale  of  its  property  for  the  tax  alleged  to  b»j, 
illegal.  The  application  for  a writ  in  the  Court  below  was 
denied,  on  the  ground  that  the  Court  had  no  jurisdiction  to 
grant  the  writ,  and  a general  demurrer  to  the  petition  was 
sustained. 

F.  T.  Baldwin  and  Pillsbury  & Titus,  for  Appellant. 

We  submit,  that  this  is  a proper  case  for  the  writ  to  issue. 
Bv  Section  5 of  Article  vi.  of  the  new  Constitution,  it  is 
provided  that  the  Superior  Court  shall  have  original  juris- 
diction of  “ all  such  special  cases  and  proceedings  as  are  not 
otherwise  provided  for.”  There  was  no  such  provision  in  the 
old  Constitution.  The  Legislature  of  1881,  following  this 
provision  of  the  new  Constitution,  amended  Section  1102  of 
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the  Code  of  Civil  Procedure  so  as  to  permit  the  writ  to  run 
against  a person  exercising  ministerial  as  well  as  judicial 
functions.  There  is  nothing,  as  we  understand  them,  in  the 
cases  of  Spring  Valley  Water  Works  v.  San  Francisco,  52 
Cal.  Ill ; Maurer  v.  Mitchell,  53  id.  289 ; and  Camron  v.  Ken- 
field,  57  id.  550,  which  militates  against  our  position  that  the 
writ  will  lie  from  the  Superior  Court  to  restrain  a board  or 
officer,  whether  exercising  judicial  or  ministerial  functions. 
There  can  be  no  question  that  the  Legislature  intended  to 
confer  on  the  Superior  Court  by  its  amendment  to  Section 
1102,  before  cited,  the  power  invoked  by  the  petitioner  in 
this  case.  We  insist  that  under  this  clause  of  the  new  Con- 
stitution, authorizing  it  to  confer  upon  the  Superior  Court 
jurisdiction  of  all  such  special  cases  and  proceedings  as  are 
not  otherwise  provided  for,  the  Legislature  had  the  power  to 
confer  such  jurisdiction  upon  that  Court  in  a case  like  the 
one  at  bar,  and  the  mode  or  manner  of  conferring  it,  whether 
by  extending  the  scope  of  the  writ  of  prohibition,  or  provid- 
ing a new  or  different  form  of  proceeding,  was  a matter  en- 
tirely within  the  discretion  of  that  body. 

J.  C.  Campbell , for  Respondent 

Prohibition  is  not  the  proper  remedy  for  alleged  illegal 
taxation.  (Savings  and  Loan  Society  v.  Austin,  46  Cal.  455- 
459;  Houghton  v.  Austin,  47  id.  651;  Bucknall  v.  Story,  36 
id.  67;  C.  P.  R.  R.  v.  Corcoran,  48  id.  65;  Smith  v.  Commis- 
sioners of  Leavenworth,  9 Ki.  as.  300;  State  Railroad  Tax 
Cases,  92  TJ.  S.  606 ; Lincoln  v.  City  of  Worcester,  8 Cush.  55  ; 
Howe  v.  City  of  Boston,  7 id.  277.)  In  Brewer  v.  City  of 
8pringfield,  97  Mass.  152,  the  Court  say  that  the  taxpayer 
suffers  no  wrong  until  he  pays  the  tax;  and  if  it  be  illegal, 
he  can  recover  it  back.  An  action  for  the  recovery  of  money 
paid  under  protest,  is  the  remedy  prescribed  in  the  State  of 
California  for  illegal  taxation.  (Meek  v.  McClure,  49  Cal. 
628;  Bank  of  Mendocino  v.  Chalfant,  51  id.  369;  Smith  v. 
Farrelly,  52  id.  80;  Bank  of  Santa  Rosa  v.  Chalfant,  52  id. 
170;  De  Fremery  v.  Austin,  53  id.  380.)  The  writ  of  prohi- 
bition will  not  run  to  a Tax  Collector,  for  the  reason  that  he 
is  a ministerial  and  not  a judicial  officer.  The  writ  of  prohi- 
bition will  not  issue  to  prevent  a ministerial  officer  from  per- 
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forming  acts  ministerial.  ( Camron  v.  Kenfield,  57  id.  550;  > 
Maurer  v.  Mitchell,  53  id.  289;  Spring  Valley  Water  Works 
v.  San  Francisco,  52  id.  111.) 

The  petitioner,  in  his  able  brief,  attempts  to  avoid  the  effect 
of  the  decision  in  the  case  of  Camron  v.  Kenfield,  upon  the 
ground  that  the  Legislature  have  the  power  under  the  Con- 
stitution to  enlarge  the  jurisdiction  of  the  Superior  Court. 

We  can  not  see,  from  reading  the  Constitution,  where  any 
power  is  given  the  Legislature  to  enlarge  the  jurisdiction  of 
the  Superior  Courts  that  has  not  been  given  the  same  body 
to  enlarge  the  jurisdiction  of  the  Supreme  Court  But  it  is 
not  a question  of  the  jurisdiction  of  the  Courts,  but  a ques- 
tion of  enlarging  the  office  of  the  writ  of  prohibition.  Sec- 
tion 5,  Article  vi.,  of  the  Constitution  gives  the  Supreme  Court 
jurisdiction  to  issue  writs  of  prohibition.  Section  5 of  the 
same  article  gives  the  Superior  Court  the  same  jurisdiction. 

It  can  be  readily  seen,  by  comparing  the  two  sections,  that 
both  Courts  have  the  same  jurisdiction  in  regard  to  writs  of 
prohibition.  And  the  Legislature,  in  their  amendment  to 
Section  1102  of  the  Code  of  Civil  Procedure,  did  not  attempt 
to  enlarge  the  jurisdiction  of  either  of  the  Courts;  but  they 
did  attempt  to  enlarge  the  province  of  the  writ  of  prohibi- 
tion; and  that,  we  submit,  under  the  decisions  of  our  own 
State,  can  not  be  done.  And  the  decision  in  Camron  v.  Ken- 
field  is  as  applicable  to  writs  issued  from  the  Superior  Courts 
as  it  is  to  writs  issued  from  the  Supreme  Court  Hence  we 
submit  that  the  judgment  should  be  affirmed. 

The  Coubt: 

• \ 

This  case  is  within  the  principle  decided  in  Camron  v. 
Kenfield,  57  Cal.  550,  in  which  it  was  held  that  the  Legislature 
could  not  enlarge  or  extend  the  office  of  the  writ  of  prohibi- 
tion so  as  to  include  ministerial  functions.  We  perceive  no 
distinction,  in  this  regard,  in  the  provisions  of  the  Constitu- 
tion relating  to  the  Supreme  Court  and  the  Superior  Courts. 

The  judgment  and  orders  appealed  from  are  affirmed. 
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(No.  10.748.  — In  Bank.] 

December  20,  1882. 

THE  PEOPLE  v.  MARTIN  MITCHELL. 

Trial  — Statement  of  Evidence  bt  Counsel  — Irregularity.  — In  his 
closing  argument  to  the  jury  the  District  Attorney  was  permitted  by  the 
Court,  notwithstanding  the  objection  and  exception  of  defendant,  to  aver, 
and  argue  from,  the  existence  of  facts  as  to  which  no  evidence  bad  been 
offered  or  Introduced. 

Held:  For  counsel  to  state  facts  not  proven  or  sought  to  be  proven  Is,  In 
effect,  to  place  unsworn  evidence  before  the  Jury,  and  when  Improper  evidence 
is  admitted  without  objection  on  one  side,  this  will  not  authorize  Ira- 
proper  evidence  on  the  other.  It  Is  error  sufficient  to  reverse  a Judgment 
for  counsel,  against  objection,  to  state  facts  pertinent  to  the  Issue  and  not 
In  evidence,  or  to  assume,  arguendo,  such  facts  to  be  In  the  case  when 
they  are  not. 

to.  — Id.  — Id.  — Case  Distinguished.  — People  v.  Barnhart,  60  Cal.  881,  has 
no  bearing  upon  the  question  now  Involved. 

Appeal  from  a judgment  of  conviction  and  from  an  order 
denying  a new  trial  in  the  Superior  Court  of  the  County  of 
Butte.  Hundley,  J. 

Reardon  & Freer  and  F.  C.  Lusk,  for  Appellant 
A.  L.  Hart,  Attorney  General,  for  Respondent 
McKinstey,  J. : 

In  his  closing  argument  to  the  jury  the  District  Attorney 
was  permitted  by  the  Court  — notwithstanding  the  objection 
and  exception  of  defendant  — to  aver,  and  argue  from,  the  ex- 
istence of  facts  as  to  which  no  evidence  had  been  offered  or 
introduced. 

The  impropriety  of  the  statements,  and  apparently  their 
materiality,  were  conceded  by  the  District  Attorney  and  by 
the  Court,  but  the  Court  held  that  the  District  Attorney  was 
justified  in  departing  from  the  testimony,  because  counsel  for 
defendant  had  done  the  same  thing.  If  the  record  showed 
(which  it  does  not)  that  such  statements  had  been  made  by 
counsel  for  defendant,  the  fact  would  not  cure  the  error  of 
the  Court.  The  District  Attorney  might  have  objected  to 
such  statements  on  the  part  of  defendant’s  counsel  when  they 
were  made,  or  have  asked  the  Court  specifically  to  charge  the 
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jury  that  they  were  to  be  disregarded.  But  to  say  that  be- 
cause an  impropriety  on  the  one  side  has  passed  unrebuked, 
it  ceases  to  be  an  impropriety  when  committed  on  the  other, 
would  lead  to  confusion  worse  confounded.  The  jury  would 
have  the  allegations  of  fact  of  the  respective  counsel  pitted 
against  each  other,  and  the  fate  of  a defendant  would,  per- 
haps, be  determined,  not  by  the  evidence  in  the  case,  but  by 
the  degree  of  confidence  which  the  jury  might  repose  in  the 
honesty  or  intelligence  — or  both  combined  — of  one  or  the 
other  of  the  counsel.  For  counsel  to  state  a fact  not  proven 
or  sought  to  be  proven,  is,  in  effect,  to  place  unsworn  evi- 
dence before  the  jury ; and  when  improper  evidence  is  ad- 
mitted without  objection  on  the  one  side,  this  will  not  au- 
thorize improper  evidence  on  the  other.  ( Donelly  v.  Curran, 
54  Cal.  282.)  Only  sworn  testimony  can  go  to  the  jury. 
{People  v.  Wheeler,  9 Pac.  C.  L.  J.  581,  and  cases  there  cited ; 
41  N.  H.  317;  66  Me.  564;  67  N.  Y.  638;  22  Iowa,  504;  49 
Ind.  33,  124;  51  id.  507;  15  Ga.  633;  25  id.  225;  33  Conn. 
471;  75  N.  C.  306.) 

In  Brown  v.  Swineford,  44  Wis.  291,  Ryan,  C.  J.,  said:  “ It 
sufficiently  appears  in  the  present  case  that  the  learned  coun- 
sel for  plaintiff  did  not  properly  confine  his  closing  argument 
to  a reply.  * * . * The  learned  counsel  went  beyond  the 

legitimate  scope  of  all  argument,  by  stating  and  commenting 
on  facts  not  in  evidence.”  “ Enough  appears  to  show,  not 
only  that  the  learned  counsel  commented  on  facts  not  in  evi- 
dence, but  in  effect  testified  to  facts  himself.”  * * * 

“ The  appellant  took  his  exception,  and  his  counsel  now  sup- 
ports it  by  numerous  cases,  some  of  which  are  — so  far  as  they 
go  — admirable  discussions  of  professional  ethics,”  etc.  “All 
of  them  support  the  rule  now  adopted  by  this  Court,  that  it 
is  error  sufficient  to  reverse  a judgment,  for  counsel,  against 
objection,  to  state  facts  pertinent  to  the  issue,  and  not  in  evi- 
dence, or  to  assume  arguendo  such  facts  to  be  in  the  case 
when  they  are  not.  Some  of  the  cases  go  further,  and  reverse 
judgments  for  imputation  by  counsel  of  facts  not  pertinent  to 
the  issue,  but  calculated  to  prejudice  the  case.”  {Tucker  v. 
Henniker,  41  N.  H.  317 ; State  v.  Smith,  75  N.  C.  306 ; Fer- 
guson v.  State,  49  Ind.  33 ; Hennies  v.  Vogel,  Sup.  Ct  111.  7 
Cent  I*  J.  18.)  " Doubtless  the  Circuit  Court  can,  as  it  did  in 
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this  case  ” (but  as  the  Superior  Court  in  the  ease,  the  record  of 
which  is  now  before  us,  did  not),  “charge  the  jury  to  disre- 
gard all  statements  of  fact  not  in  evidence.  But  it  is  not  so 
certain  a jury  will  do  so,”  etc.  There  are  cases  in  other  States, 
it  is  said,  in  conflict  with  the  rule  above  laid  down.  But  the 
rule  is  supported  by  principle ; in  this  State  by  precedent,  and, 
as  we  believe,  by  the  great  weight  of  authority  everywhere. 
People  v.  Barnhart,  59  CaL  381,  has  no  direct  bearing  upon 
the  question  we  have  been  considering.  In  that  case  there  was 
a dispute  between  counsel  as  to  the  exact  testimony  of  a wit- 
ness. When  such  a dispute  arises,  if  the  presiding  Judge  is 
not  prepared  from  his  memory  or  notes  to  settle  it  — but  is  con- 
vinced that  testimony  was  given  with  respect  to  the  point  as  to 
which  the  dispute  has  arisen  — he  may  submit  the  matter  to 
the  recollection  of  the  jury.  But,  in  the  case  now  before  us, 
there  was  no  pretense  in  the  Court  below  that  there  was  any 
evidence  tending  to  prove  the  matters  asserted  to  be  facts  by  the 
District  Attorney. 

Judgment  and  order  reversed  and  cause  remanded  for  a new 
trial.  ' 

Morrison,  C.  J.,  and  Ross,  Shabpstein,  and  Mybiok,  JJ., 
concurred. 


INo.  8,488.  — Department  Two.] 

December  20,  1882. 

In  the  Matteb  of  the  ESTATE  OF  H.  LOSHE,  Deceased. 

Burden  or  Proof  on  Contest  or  Claim  Allowed  against  Estate  — 
Estates  or  Deceased  Persons  — Contest  or  Claim  — Account  or  Execu- 
tor or  Administrator — Burden  or  Proof  — Evidence.  — Under  Section 
1497,  C.  C.  P.,  a claim  wblcb  has  been  duly  allowed,  approved,  and  filed 
against  the  estate  of  a decedent  la  ranked  among  the  acknowledged  debts 
of  the  estate,  to  be  paid  In  due  course  of  administration,  and  In  the  event 
thereafter  of  a contest  as  to  such  claim  arising  In  the  course  of  administra- 
tion, the  burden  of  proof  la  on  the  contestant  of  such  claim. 


Appeal  by  the  claimant,  John  Ziegenbein,  from  the  order  or 
judgment  of  the  Superior  Court  of  the  County  of  Placer,  disal- 
lowing his  claim,  and  also  from  the  order  of  said  Court  denying 
a motion  for  a new  trial.  Myres,  J. 
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Contest  of  a claim  on  settlement  of  account  of  executor.  The 
facts  are  stated  in  the  opinion  of  the  Court. 

J o Hamilton,  for  Appellant 

The  claim  of  appellant  having  been  allowed,  approved,  and 
filed  against  the  estate,  had  the  force  and  effect  of  a judgment. 
(Deck's  Estate  v.  Gherke,  6 Cal.  667 ; Beckett  v.  Selover,  7 id. 
228 ; Estate  of  Schroeder,  46  id.  319 ; Estate  of  McKinley,  49 
id.  154. , Having  the  force  and  effect  of  a judgment,  all  the 
presumptions  are  in  favor  of  its  validity.  (Estate  of  Schroeder, 
46  id.  319;  Hillebrant  v.  Burton,  17  Tex.  138.)  In  compelling 
the  claimant  to  assume  the  affirmative  on  the  contest,  the  Court 
helots1',  therefore,  committed  an  error. 

C.  A.  & C.  Tuttle,  for  Respondents. 

At  the  hearing,  the  Court  held  that  the  affirmative  of  the 
issue  lay  with  Ziegenbein,  the  creditor  whose  claim  svas  con- 
tested, and  this  is  assigned  as  error.  We  maintain  the  Court 
was  correct.  When  a claim  is  allowed,  the  executor  can  not 
afterwards  contest  it  (Estate  of  McKinley,  49  Cal.  152.)  If 
an  executor  rejects  a claim,  the  claimant  must  sue.  lie  then 
holds  the  affirmative  of  the  issue.  In  other  words,  the  one  who 
presents  a claim  for  allowance,  if  it  is  contested,  must  first 
offer  testimony  to  sho\v  that  it  is  correct.  Is  the  case  changed 
when  the  executor  allows  the  claim,  and  so  reports  it  in  his 
account,  and  the  other  creditors  then  contest  it?  To  say  that 
the  contesting  creditors  hold  the  affirmative  is,  in  effect,  ask- 
ing them  to  prove  a negative.  The  issue  is  this:  Z.,  one  cred- 

itor, alleges  that  the  estate  owes  him  eighteen  thousand 
dollars,  and  G.,  another  creditor,  says  the  estate  does  not  owe 
him.  Certainly,  if  Z.  does  not  prove  his  claim  it  can  not  he 
allowed. 

Let  us  assume  that  the  contesting  creditor  holds  the  affirm- 
ative. The  case  is  called  for  trial,  and  the  contesting  creditor 
says  he  has  no  testimony  to  offer.  Must  judgment  go  for  the 
claimant  without  proof?  In  any  other  ease,  if  the  one  alleging 
a fact  offers  no  testimony,  he  is  nonsuited.  We  can  not  see 
that  the  allowance  of  the  claim  by  the  executor  alters  the  case. 
Ilis  allowance  does  not  bind  the  other  creditors,  if  they  choose  to 
contest.  (C.  C.  P.,  § 1635.) 
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Mteick,  J.: 

In  due  time  J.  Ziegenbein  presented  in  due  form  to  the 
executor  a claim  against  the  above  estate  for  $18,628.35. 
The  executor  indorsed  upon  the  claim  his  allowance  thereof 
at  the  sum  of  $18,548.35,  rejecting  an  item  of  $80.  The 
Judge  of  the  Superior  Court  indorsed  on  the  claim  his  ap- 
proval of  the  allowance  of  the  executor.  The  executor  hav- 
ing filed  his  account  and  report  of  his  administration,  A.  IT. 
Gates  and  others,  creditors  of  the  estate,  contested  the  ac- 
count, and  excepted  thereto,  especially  the  claim  of  Ziegcn 
bein,  and  stated  in  writing  their  grounds  of  contest.  A day 
for  hearing  the  contest  was  set.  At  the  hearing,  the  Judge 
of  the  Court  below  “ ruled  that  the  affirmative  of  the  issue 
lav  with  the  parties  who  sought  to  sustain  the  report  of  the 
executor.” 

This  ruling  was  error.  Section  1497,  C.  C.  P.,  declares  that 
a claim  allowed  and  approved,  and  filed,  shall  be  “ ranked 
among  the  acknowledged  debts  of  the  estate,  to  be  paid  in 
due  course  of  administration.”  When  a claim,  in  the  course 
of  allowance  and  approval,  reaches  the  point  that  it  is  to  rani: 
among  the  ■ acknowledged  debts  of  the  estate,  we  apprehend 
that  the  claimant  may  rest  on  that  point  until  he  be  attacked. 

There  are  at  least  two  points  in  the  administration  of  an 
estate  at  which  an  approved  claim  may  be  contested,  viz.,  when 
application  is  made  for  the  sale  of  property  (C.  C.  P.,  § 1540), 
and  when  an  account  is  rendered  for  settlement  (id.,  § 1636)  ; 
but,  in  making  the  contest,  the  contestant  has  the  affirmative, 
and  must  show  cause.  It  is  not  necessary  to  consider  how 
far  the  allowance  and  approval  of  a claim  resemble  or  give 
the  effect  of  a judgment;  it  is  sufficient  to  say  that  such  a claim 
is  to  “ rank  among  the  acknowledged  debts  of  the  estate,  to 
be  paid  in  due  course.”  If  it  be  an  acknowledged  debt,  it  is 
good  until  cause  be  shown. 

Orders  reversed  and  cause  remanded  for  further  proceed- 
ings. 

Shabpstejh,  J.,  and  Morrison,  C.  J.,  concurred. 
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tNo.  7,411.  — Department  One.] 

December  20,  1882. 

TITE  MECHANICS’  FOUNDRY  OF  SAN  FRANCISCO 
v.  JOSEPH  E.  RYALD 

I If  JUNCTION  AGAINST  REPEATED  TRESPASSES — EQUITY INJUNCTION TRES- 

PASS — Pleading  — Action  for  an  Injunction. — The  complaint  charges 
that  the  defendant  **  Is  a stockholder  In  said  corporation  (plaintiff),  and 
was,  up  to  July  23,  1879,  an  employee  engaged  In  working  In  the  foundry 
or  shop  of  the  plaintiff.  That  on  said  date,  for  good  cause,  defendant 
was  dismissed  from  plaintiff's  employ ; that  though  thus  discharged,  he  • 
has  ever  since  said  date  come  dally  to  plaintiff's  shop  or  foundry  and  In- 
sisted upon  occupying  his  place  as  an  employee  of  said  plaintiff,  and 

threatens  continue  dally  so  to  do.  That  there  Is  a certain  part  of  said 

foundry  known  as  a bench  and  floor,  whereon  the  said  Ryall  formerly 
worked,  and  upon  which  he  still  dally  Intrudes,  and  threatens  to  con- 
tinue to  occupy  said  space,  and  to  prevent  any  one  else  from  working 
therein.  That  while  the  said  Ryall  thus  refuses  to  vacate  said  bench 
and  floor,  It  Is  impossible  for  said  plaintiff  to  procure  another  workman 
to  occupy  and  work  In  the  said  department.  That  the  work  of  said  shop 

is  thus  retarded,  and  the  plaintiff  is  prevented  from  fulfilling  Its  con- 

tracts and  Is  obliged  to  refuse  work,  and  to  lose  the  profits  thereof,  and 
that  If  such  conduct  Is  not  prevented  the  business  of  the  corporation  will 
be  totally  ruined.  That  in  addition  to  the  certainty  of  the  said  corpora- 
tion’s ultimate  ruin  by  the  continuation  of  said  acts  and  conduct  of  this 
defendant.  It  has  suffered  damage,  and  will  continue  to  be  damaged  by 
this  defendant’s  acts  and  conduct,  at  the  rate  of  $50  per  week  from  the 
twenty- third  of  July,  a.  d.  1879.” 

Held:  The  complaint  does  not  state  facta  sufficient  to  warrant  the  Inter- 

position of  a court  of  equity. 


Appeal  by  defendant  from  the  judgment  of  the  Superior 
Court  of  the  City  and  County  of  San  Francisco.  Dainqeb- 
field,  J. 

Action  for  injunction.  The  Court  below,  after  trial,  made 
the  following  findings  of  fact: 

1.  That  the  said  Mechanics’  Foundry  of  San  Francisco  is  a 
corporation  duly  incorporated  under  the  laws  of  the  State  of 
California. 

2.  That  the  defendant  was,  prior  to  July  23,  1879,  an  em- 
ployee of  plaintiff,  and  was  for  good  cause  discharged,  on  said 
date,  from  plaintiff’s  employ.  That  after  his  discharge,  he 
daily  entered  plaintiff’s  shop  and  occupied  a certain  floor  in 
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said  shop  and  prevented  any  other  workman  from  working 
there,  until  restrained  by  injunction  issued  in  this  action. 

3.  That  on  account  of  the  conduct  of  defendant,  it  was 
impossible  for  plaintiff  properly  to  turn  out  work  and  fulfill 
its  contracts,  and  that  the  business  of  plaintiff  was  in  danger 
of  being  ruined,  unless  the  defendant  was  restrained  from 
intruding  into  said  shop. 

4.  That  by  the  conduct  of  defendant,  plaintiff  was  dam- 
aged in  at  least  the  sum  of  ten  dollars,  and  would,  if  defend- 
ant had  not  been  restrained,  have  been  irreparably  damaged 
in  its  business  by  the  acts  of  defendant. 

Judgment  was  thereupon  given  against  the  defendant  for 
the  sum  of  ten  dollars  damages,  with  interest  at  seven  per 
cent,  per  annum  from  date  of  judgment  till  paid,  and  for  costs 
of  suit,  and  the  injunction  theretofore  issued  against  him  was 
made  perpetual.  The  appeal  was  taken  on  the  judgment 
roll. 

R.  Percy  Wright,  for  Appellant 

The  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  the  demurrer  thereto  should  have  been 
sustained.  At  the  most,  the  facts  alleged  constitute  only  a 
case  of  ordinary  trespass,  for  which  it  is  apparent  from  the 
complaint  that  plaintiff  had  an  adequate  remedy  without  re- 
sort to  a court  of  equity.  There  is  no  allegation  that  the 
defendant  is  unable  to  respond  in  damages,  and  none  of  the 
allegations  which  are  held  to  be  indispensable  in  order  to 
justify  the  granting  of  an  injunction.  The  complaint  does 
not  disclose  any  equity  whatever.  ( Waldron  v.  Joiner,  5 
Cal.  120;  Burnett  v.  Whitesides,  13  id.  156;  Tomlinson  v. 
Rubio,  16  id.  206;  Leach  v.  Day,  27  id.  644;  Jerome  v.  Ross, 
7 Johns.  Ch.  315;  S.  C.,  11  Am.  Dec.  484;  Hatcher  v.  Hamp- 
ton, 7 Ga.  49;  Catching  v.'  Terrell,  10  id.  576;  Branion  v. 
Bush,  32  id.  671;  James  v.  Dixon,  20  Mo.  80;  High  on  In- 
junctions, 2d  ed.,  vol.  1,  pp.  451—465.) 

M.  Eyre,  Jr.,  for  Respondent. 

Ross,  J. ; 

The  complaint  in  this  case  does  not  state  facts  sufficient  to 
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warrant  the  interposition  of  a court  of  equity.  It  charges 
that  the  defendant  “ is  a stockholder  in  said  corporation  (plain- 
tiff), and  was,  up  to  July  23,  1879,  an  employee  engaged 
in  working  in  the  foundry  or  shop  of  the  plaintiff.  That,  on 
said  date,  for  good  cause,  defendant  was  dismissed  from  plain- 
tiff's employ;  that  though  thus  discharged,  he  has,  ever  since 
6aid  date,  come  daily  to  plaintiff’s  shop  or  foundry,  and  in- 
sisted upon  occupying  his  place  as  an  employee  of  said  plain- 
tiff, and  threatens  to  continue  daily  so  to  do.  That  there  is  a 
certain  part  of  said  foundry  known  as  a bench  and  floor, 
whereon  the  said  Ryall  formerly  worked,  and  upon  which  he 
still  daily  intrudes,  and  threatens  to  continue  to  occupy  said 
space,  and  to  prevent  any  one  else  from  working  therein. 
That  while  the  said  Ryall  thus  refuses  to  vacate  said  bench 
and  floor,  it  is  impossible  for  said  plaintiff  to  procure  another 
workman  to  occupy  and  work  in  said  department.  That  the 
work  of  said  shop  is  thus  retarded,  and  the  plaintiff  is  pre- 
vented from  fulfilling  its  contracts,  and  is  obliged  to  refuse 
work  and  to  lose  the  profits  thereof,  and  that  if  such  conduct 
is  not  prevented  the  business  of  the  corporation  will  be  to- 
tally ruined.  That  in  addition  to  the  certainty  of  the  said 
corporation's  ultimate  ruin  by  the  continuation  of  said  acts 
and  conduct  of  this  defendant,  it  has  suffered  damage,  and 
will  continue  to  be,  damaged  by  this  defendant’s  acts  and  con- 
duct, at  the  rate  of  fifty  dollars  per  week  from  the  twenty- 
third  of  July,  a.  d.  1879.” 

It  is  only  by  inference  that  the  complaint  charges  the  de- 
fendant with  the  commission  of  a trespass.  But  even  repeated 
trespasses  are  not  of  themselves  sufficient  to  justify  the  inter- 
ference of  a court  of  equity  by  injunction.  ( Jerome  v.  Ross,  7 
Johns.  Ch.  332 ; S.  C.,  11  Am.  Dec.  484 ; Catching  v.  Terrell,  10 
Ga.  576;  Thomas  v.  James.  32  Ala.  725;  High  on  Injunctions, 
2d  ed..  vol.  1,  p.  476;  Hilliard  on  Injunctions,  3d  ed.,  345.) 
There  is  no  averment  in  the  complaint  in  this  case,  that  the  de- 
fendant is  insolvent;  nor  does  it  appear  therefrom  that  the 
wrongs  complained  of  are  irreparable, or  destructive  of  the  plain- 
tiff’s estate  in  if*  nature  and  substance ; nor  that  they  are  not  sus- 
ceptible of  adequate  compensation  in  damages.  And  if  we 
look  at  the  findings  made  after  trial,  we  see  that  up  to  the 
time  of  the  issuance  of  the  restraining  order,  “ by  the 
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conduct  of  defendant,  plaintiff  was  damaged  in  at  least  the 
sum  of  ten  dollars.” 

The  case,  in  truth,  seems  at  most  to  be  one  of  ordinary  tres- 
pass p annoying  it  may  be,  but  one,  nevertheless,  for  which 
the  ordinary  remedies  of  the  law  are  ample. 

Judgment  reversed  and  cause  remanded. 

McKikstey  and  McKee,  JJ.,  concurred. 


[No.  8,046.  — Department  Two.] 

December  20,  1882. 

CAPITAL  SAVINGS  BANK  v.  JOHN  REEL  et  al. 

Discharge  of  Surety — Promissory  Note  — Payment  — Accom  mouation 
Maker  — Defenses  to  Action  on  Note  — Release  of  Attachment.  — 
Action  upon  a joint  and  aeveral  promissory  note  given  by  the  firm  of  Reel 
A McGraw,  with  the  defendant  Cave  as  accommodation  maker.  The  de- 
fendant Cave  defended  on  the  ground  that  the  note  was  paid  by  Reel  A 
McGraw,  and  was  surrendered  to  them,  but  was  afterwards  retaken  by 
the  plaintiff  from  them,  and  held  by  It,  without  his  (Cave's)  knowledge  or 
consent.  The  jury  found  a verdict  for  the  defendant  Cave. 

Held:  There  was  evidence  tending  to  prove  the  facts  as  pleaded  by  the  de- 
fendant, and  Ihe  verdict  of  the  jury  would  not  be  disturbed. 

Id.  — The  defendant  also  pleaded,  as  a defense  to  the  action,  that  the  plaintiff 
In  the  action  had  attached  sufficient  property  of  Reel  & McGraw  to  secure 
the  payment  of  the  note,  and  had  without  hla  knowledge  or  consent  released 
the  attachment. 

Held:  There  was  evidence  also  tending  to  show  these  facta,  and  that  Cave, 
being  an  accommodation  maker,  should  not,  under  these  circumstances,  be 
Injured  by  the  acts  of  the  plaintiff. 

Appeal  by  plaintiff  from  an  order  of  the  Superior  Court  of 
the  County  of  Sacramento  denying  motion  for  a new  trial. 
Denson,  J. 

Action  on  a joint  and  several  promissory  note.  The  note 
was  executed  at  the  city  of  Sacramento  by  the  defendants 
John  Reel  and  Peter  McGraw,  as  copartners,  under  firm  name 
of  Reel  & McGraw,  and  by  the  defendant  J.  B.  Cave,  to  the 
plaintiff,  May  9th,  1878,  for  $2,000,  payable  one  month  after 
date,  with  interest  at  one  per  cent,  per  month,  compounding 
monthly.  The  answer  of  the  defendants  Reel  & McGraw 
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was  stricken  out  by  the  Court,  and  judgment  was  given 
against  them  as  by  default  Defendant  Cave  answered  sep- 
arately, and  after  denying  all  indebtedness  to  plaintiff,  and 
the  non-payment  of  the  note,  set  up  affirmatively  the  fol- 
lowing defenses: 

And  for  a further  defense  this  defendant  avers  that  on  or 
about  the  9th  day  of  May,  a.  d.  1878,  said  defendants  John 
Reel  and  Peter  McGraw,  under  the  firm  name  of  Reel  & 
McGraw,  and  as  co-partners  under  such  firm  name,  were  in- 
debted to  plaintiff  in  the  sum  of  two  thousand  dollars,  for 
and  on  account  of  moneys  before  that  time  had  and  received 
by  them  from  plaintiff,  and  on  that  day  this  defendant  exe- 
cuted said  promissory  note,  with  said  Reel  & McGraw  as 
surety  thereon,  for  them  to  plaintiff,  and  said  note  was  there- 
upon delivered  to  and  received  by  plaintiff  to  secure  said  in- 
debtedness, and  with  notice  and  knowledge  by  plaintiff  that 
this  defendant  executed  the  same  as  surety  for  said  Reel  & 
McGraw,  and  in  no  other  way. 

That  prior  to  the  maturity  of  said  note  this  defendant 
notified  said  plaintiff  that  if  said  note  was  not  paid  at  the 
maturity  thereof  by  said  Reel  & McGraw,  to  proceed,  without 
delay,  to  collect  the  same. 

That  on  or  about  the  3d  day  of  August,  1878,  plaintiff  was 
wrongfully  and  without  right  in  the  possession  of  said  note, 
and  then  claimed  and  pretended  that  the  same  had  not  been 
paid,  whereupon  this  defendant  requested  plaintiff  to  bring 
an  action  upon  said  note  and  to  sue  out  a writ  of  attachment 
upon  the  same,  and  under  said  writ  to  levy  upon  and  seize 
certain  property  of  said  Reel  & McGraw  as  surety,  for  the 
payment  of  any  judgment  which  might  be  recovered  in  such 
action,  whereupon,  on  the  day  last  mentioned,  plaintiff  com- 
menced this  action,  and  on  the  same  day  filed  therein  the 
affidavit  and  undertaking  required  by  law  for  the  issuing  of 
said  writ,  and  afterwards,  on  the  same  day,  such  writ  was 
issued  in  due  form  opt  of  this  Court  and  delivered  to  the 
Sheriff  of  said  county,  and  on  the  same  day,  under  and  by 
virtue  of  said  writ,  said  Sheriff  levied  upon  and  seized  a large 
amount  of  personal  property,  which  then  was  in  the  pos- 
session of  and  belonged  to  said  Reel  & McGraw,  and  was  of 
the  value  of  four  thousand  dollars,  and  was  more  than  suffi- 
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eient  to  satisfy  plaintiff’s  said  demand,  together  with  all  the 
eosts  of  this  action,  and  the  costs  and  expenses  of  taking  and 
keeping  said  personal  property  under  said  attachment. 

That  afterwards,  to  wit,  on  the  fifth  day  of  August,  1879, 
plaintiff,  without  cause  and  without  notice  to  this  defendant, 
and  without  his  knowledge  or  consent,  voluntarily  released 
said  property  from  said  attachment,  and  caused  the  same  to 
be  delivered  to  other  creditors  of  said  Reel  & McGraw. 

That  prior  to  the  aforesaid  release  of  said  property  from 
said  attachment,  said  Reel  & McGraw  had  become  insolvent 
and  wholly  unable  to  pay  any  judgment  which  might  have 
been  or  may  be  recovered  in  this  action.  That  said  Reel  & 
McGraw  ever  since  that  time  have  been  and  now  are  insolv- 
ent, and  have  no  property  liable  to  be  taken  under  execution. 

This  answer  is  made  upon  information  and  belief  as  to 
payment  of  said  note  and  the  levy  and  release  of  said  attach- 
ment. 

That  this  defendant  had  no  notice  or  knowledge  of  such 
release  of  said  property  until  the  thirtieth  day  of  January, 
1880,  at  which  time  said  writ  of  attachment  was  returned  by 
said  Sheriff  and  filed  in  this  Court  Wherefore  defendant 
prays  judgment  and  costs. 

As  between  the  plaintiff  and  the  defendant  Cave,  the  action 
was  tried  with  a jury,  who  returned  a verdict  for  the  defend- 
ant. The  evidence  was  conflicting,  but  there  was  evidence 
given  tending  to  show  the  following  facts: 

Defendant  Cave  was  surety,  though  appearing  as  principal, 
and  this  fact  was  known  to  plaintiff.  The  day  after  the  note 
was  signed,  Cave  called  on  the  President  of  the  bank  (Mr. 
Carey,  who  personally  transacted  the  whole  business),  and 
told  him  he  was  sorry  he  had  “ gone  on  the  note,”  and  asked 
plaintiff  to  make  Reel  & McGraw  pay  the  note  at  maturity, 
and  plaintiff  then  promised  to  do  so.  During  the  running  of 
the  note,  Reel  & McGraw  accumulated  at  the  bank  one  thou- 
sand seven  hundred  dollars,  and  had  that  amount  on  deposit 
to  their  credit  at  the  maturity  of  the  note,  at  which  time  Mc- 
Graw called  at  the  bank  and  informed  the  President  that  he 
came  to  pay  the  note.  This  was  in  the  President’s  office  in 
:he  bank.  The  President  stepped  into  the  bank  and  exam- 
ined Reel  & McGraw’s  account;  went  to  his  account,  saw  how 
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it  stood,  and  said,  “ All  right.”  The  President  then  furnished 
McGraw  with  a blank  check  for  the  amount,  and  directed 
him  to  fill  it  out,  which  was  done.  The  check  was  delivered 
to  the  President  by  McGraw,  and  the  note  was  delivered  to 
McGraw  by  the  President.  As  McGraw  was  about  leaving 
the  office  he  remarked  to  Carey  that  he  “ had  bought  a lot  of 
wheat,  and  should  need  money  the  following  week.”  To 
which  Carey  replied,  “ Well,  all  right,  but  you  leave  Uncle 
Brad’s  note,  and  you  can  draw  what  money  you  require;” 
and  thereupon  the  note  was  returned  to  Carey,  and  the  check 
was  destroyed.  This  last  transaction  was  without  the  consent 
or  knowledge  of  “ Uncle  Brad  ” (the  name  by  which  defendant 
Cave  was  familiarly  known).  Plaintiff  then  allowed  Reel  & 
McGraw  to  overdraw  their  accounts,  from  time  to  time,  until 
they  failed,  on  the  twentieth  day  of  July,  when  they  were 
indebted  to  the  bank  in  an  amount  exceeding  $2,000.  The 
note  was  given  in  the  first  instance  to  secure  the  bank  upon 
an  acceptance  of  a draft  upon  Reel  & McGraw  for  $2,000. 
At  the  time  the  note  matured,  this  acceptance  had  been  paid, 
and  Reel  & McGraw  had,  as  before  stated,  $1,700  on  deposit 
to  their  credit,  and  the  bank  was  willing  that  he  should  then 
overdraw  enough  to  pay  the  Cave  note.  At  or  immediately 
after  the  failure,  the  bank  attached  sufficient  property  of 
Reel  & McGraw  to  satisfy  all  its  demands.  The  property 
attached  was  merchandise,  book  accounts,  notes,  and  cash,  of 
the  cash  value  of  $21,000.  There  were  two  attachments, 
amounting  to  $6,000,  ahead  of  the  bank  attachment  The 
attorney  for  the  bank  afterwards,  without  the  consent  or 
knowledge  of  defendant,  released  the  attachment  in  favor  of 
Pritchard,  the  first  attaching  creditor,  who  had  also,  on  the 
twenty-fifth  of  July,  taken  an  assignment  from  Reel  & Mc- 
Graw of  all  their  property  for  the  benefit  of  creditors.  Cave 
had  no  notico  of  the  release  of  said  attachment  until  the  thir- 
tieth day  of  January,  1880,  when  the  Sheriff  made  return  of 
his  proceedings.  Pritchard’s  attachment  was  on  the  twen- 
tieth July,  Wilcoxson  & Farris’  attachment  was  on  the 
twenty-second  July,  the  assignment  to  Pritchard  was  on 
twenty-fourth  July,  and  plaintiff’s  attachment  was  on  third 
August. 
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George  E.  Bates,  for  Appellant. 

The  note  sued  on  was  never  paid.  There  is  no  contrary 
evidence.  No  money  was  ever  deposited  with  plaintiff  for 
the  purpose  of  paying  this  note.  Even  if  Cave  was  surety  to 
the  bank  (which  we  deny),  he  would  not  be  released  from  lia- 
bility on  this  note  by  principal  debtors  having  sufficient  money 
on  deposit  with  the  bank  to  pay  this  debt.  ^Brandt  on  Surety- 
ship and  Guaranty,  § 376 ; Hunger  on  Application  of  Payments, 
76,  and  following;  Clark  v.  Sickler,  21  Am.  Rep.  606;  Daw- 
son v.  Real  Estate  Bank,  5 Ark.  283 ; National  Bank  of  New- 
burgh v.  Smith,  66  N.  Y.  271 ; Martin  v.  Mechanics’  Bank,  6 
Harris  & Johnson,  235.) 

The  defendant  Cave  was  not  surety  as  to  plaintiff,  and  his 
answer  does  not  aver  that  plaintiff  consented  to  deal  with 
him  in  that  capacity.  The  admission  of  his  suretyship  can 
not  be  construed  to  be  broader  than  the  averments  of  his 
answer.  Both  show  only  that  he  was  “ surety  for  Reel  & 
McGraw,”  but  fail  to  show  that'  he  was  not  principal  as  to 
plaintiff.  ( Farmers’  National  Gold  Bank  v.  Stover , 9 P.  C. 
L.  J.  306;  Harlan  v.  Ely,  55  Cal.  340;  Dane  v.  Corduan, 
24  id.  165.)  The  defendant  Cave,  even  if  surety,  was  not 
released  from  liability  by  any  act  of  plaintiff.  Cave  has 
not  shown  that  any  property  of  Reel  & McGraw  was  attached, 
or  that  if  attached  that  its  value  was  sufficient  to  pay  the  prior 
liens  thereon.  A surety  is  only  released  to  the  extent  to  which 
he  shows  himself  injured.  (C.  C.,  § 2845;  Brandt  on  Surety- 
ship, § 380.)  The  Sheriff’s  return  is  the  only  evidence  offered 
to  prove  the  value  of  the  property,  and  it  is  no  part  of  a Sheriff’s 
return,  and  is  no  evidence  of  value.  The  Sheriff’s  return  does 
not  show  any  levy  on  the  books,  accounts,  or  notes ; these  could 
he  attached  only  in  one  way.  (C.  C.  P.,  § 543.)  The  re- 
turn upon  a writ  must  show  that  everything  necessary  to  a 
good  attachment  has  been  done.  ( Charless  v.  Mamey,  1 Mo. 
537.) 

L.  S.  Taylor  and  A.  P.  Catlin,  for  Respondent. 

The  answer  avers  payment  by  Reel  & McGraw,  and  upon 
this  issue  the  verdict  is  founded  on  sufficient  evidence.  The 
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answer  also  avers  that  Cave  executed  the  note  as  surety,  and 
this  is  found  for  defendant  on  sufficient  evidence. 

The  transaction  at  the  maturity  of  the  note  between  Mc- 
Graw  and  Carey  (outside  of  it  as  a payment)  exonerates  the 
defendant  under  the  provisions  of  Section  2839  of  the  Civil 
Code.  If  it  was  not  in  fact  a performance  of  the  principal 
obligation,  it  was  an  offer  of  such  performance,  coupled  with 
the  present  ability  to  perform.  The  Court  said,  in  Hayes  v. 
Joscphi,  26  CaL  545:  “ It  i»  tr>’e  that  a tender  by  the  princi- 
pal debtor  does  not  discharge  the  debt,  and  he  is  bound  to 
keep  his  tender  good.  * * * But  there  are  substantial 
reasons  why  a tender  should  operate  as  a discharge  of  a mort- 
gage or  surety  which  do  not  apply  to  the  debtor  personally.” 

The  rule,  since  the  Code,  is  that  the  real  relation  (except  as 
against  innocent  third  persons)  may  be  shown  by  parol  as 
against  the  apparent  relation.  (C.  C.,  § 2832.)  In  Harlan  v. 
Ely,  55  Cal.  343  (case  of  a joint  note),  the  Court  said : “ It  was 
lent  to  both.  The  character  which  it  was  agreed  should  be 
performed  by  defendant  in  the  transaction  with  plaintiff  was 
that  of  principal.  If  plaintiff  had  advanced  his  money  with- 
out notice  of  the  suretyship,  they  could  have  held  defendant 
as  maker.  If  they  had  agreed  to  take  him  as  surety,  they 
could  only  have  held  him  as  such,  although  he  appeared  as 
principal  upon  the  written  instrument.  The  present  is  a case 
beyond  the  statute,  in  which  the  Court  below  reached  the  con- 
clusion that  the  defendant  had  not  appeared  in  duplicate  char- 
acter in  his  transaction  with  plaintiff,  but  that  his  real  and 
apparent  relation  to  them  was  the  same.” 

In  the  case  at  bar,  the  jury  found  as  a fact  upon  all  the 
testimony,  that  the  real  relation  between  defendant  and  plain- 
tiff was  that  of  suretyship,  and  not  that  of  principal,  which, 
upon  the  face  of  the  written  instrument,  it  appeared  to  be. 
With  this  relation  found  by  the  verdict,  there  are  a number  of 
sufficient  facts  found  to  exonerate  the  defendant.  1.  Plaintiff 
agreed  with  defendant  to  make  the  principal  pay  the  note  at 
maturity.  2.  Plaintiff  had  the  power  to  perform  this  agree- 
ment, and  violated  it,  without  any  motive,  other  than  one  ex- 
clusively between  itself  and  Reel  & McGraw  as  a customer  of 
its  bonk.  3.  It  was  the  duty  of  the  bank  to  apply  the  $1,700  in 
its  hands  to  the  payment  of  the  note.  “ Where  the  means  of 
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satisfying  the  debt  subsequently  come  into  the  hands  of  the 
creditor,  and  he  does  not  avail  himself  of  such  means,  but 
parts  with  them  without  the  knowledge  or  consent  of  the 
surety,  the  surety  is  discharged,”  is  what  the  Supreme  Court 
said  in  Hayes  v.  Josephi,  26  Cal.  542,  quoting,  in  support,  Baker 
v.  Briggs,  8 Pick.  121 ; S.  C.,  19  Am.  Dec.  311 ; Hayes  v.  Ward, 
4 Johns.  Ch.  122 ; S.  C.,  8 Am.  Dec.  654 ; 8 Serg.  & R.  457 ; 13 
id.  157.  Carey’s  duty  to  apply  the  $1,700  was  reinforced  by 
his  special  promise  to  Cave.  4.  It  was  the  avowed  purpose  of 
the  principal  to  apply  the  $1,700  to  the  payment  of  the  note, 
and  if  this  purpose  was  not  consummated,  as  we  contend  it 
was,  it  was  thwarted  upon  the  motion  of  plaintiff,  when  he 
said  to  McGraw:  “You  leave  Uncle  Brad’s  note,  and  you  can 
draw  what  money  you  require;”  and  this  was  a gross  and  in- 
excusable violation  of  plaintiff’s  duty.  (C.  C.,  § 2840.)  5.  The 
$1,700  in  cash  in  plaintiff’s  hands,  and  its  avowed  willingness 
to  accept  Reel  & McGraw’s  check  for  the  full  amount  due  on 
the  note  (saying  nothing  of  the  acceptance  of  the  check  and 
the  surrender  of  the  note),  was  an  exoneration  of  the  defend- 
ant from  all  liability  as  surety.  6.  The  leaving  of  the  note, 
that  is,  giving  it  back  after  it  had  been  surrendered,  was  in 
pursuance  of  a new  contract  between  Reel  & McGraw  and 
plaintiff,  to  which  defendant  was  a stranger. 

It  is  further  averred  in  the  answer  that  plaintiff  secured 
the  claim  by  attachment  upon  personal  property  more  than 
sufficient  to  satisfy  its  demand,  and  afterwards,  without  de- 
fendant’s knowledge  or  consent,  and  to  favor  other  creditors, 
released  the  attachment  (O.  C.,  §§  2840,  2845.) 

The  Court: 

There  was  evidence  tending  to  show  that  the  note  in  suit 
was  paid  by  Reel  & McGraw  and  surrendered  to  them,  al- 
though subsequently  retaken  by  the  plaintiff  from  Reel  & 
McGraw,  and  held  by  it  without  the  knowledge  or  consent  of 
the  defendant  Cave.  If  the  jury  believed  such  evidence,  not- 
withstanding the  evidence  in  conflict,  the  verdict  was  correct. 
In  such  case  we  will  not  disturb  the  verdict.  There  was 
evidence,  also,  tending  to  show’  that  the  plaintiff  had  suffi- 
cient property  of  Reel  & McGraw  attached  to  secure  the 
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payment  of  the  note,  and  that  the  attachment  was  released 
without  the  knowledge  or  consent  of  the  defendant  Cave. 
Cave  being  an  accommodation  maker,  should  not,  under  such 
circumstances,  he  injured  by  the  acts  of  plaintiff. 

No  error  appearing,  the  order  is  affirmed. 


[No  6.093.  — In  Bank.] 

December  21,  1882. 

JOHN  HILL  v.  P.  A.  FINIGAN. 

Purchase  bt  Pledgee  at  Salk  — Consent  ob  Ratification  bt  Pledgor.  — 
A pledgor  may  consent  to  or  ratify  a purchase,  at  public  auction,  by  the 
pledgee  of  the  property  pledged. 

Id.  — Instruction  to  Jurt.  — In  Its  Instructions,  the  Court  below,  In  effect, 
told  the  Jury  that  Section  3010  of  the  Civil  Code,  which  prohibits  the 
pledgee  from  purchasing  the  property  pledged,  except  by  direct  dealing 
with  the  pledgor,  requires  the  direct  dealing  to  precede  the  sale,  to  be 
something  which  changes  the  form  of  the  original  contract,  and  be  sup- 
ported by  a consideration. 

Held:  In  each  particular  the  instruction  is  erroneous.  In  the  first  place. 
It  entirely  excludes  the  question  of  ratification  ; and  In  the  second  place, 
as  the  statute  was  Intended  for  the  protection  of  the  pledgor,  he  may, 
at  the  time  of  the  making  of  the  pledge,  or  at  any  subsequent  time,  without 
changing  the  form  of  the  original  contract,  and  without  consideration,  con- 
sent that  the  pledgee  may  purchase  at  the  sale. 

Id.  — Instruction  Tending  to  Prejudice  Jurt.  — (Per  Morrison,  C.  J., 
and  Ross  and  Mtrick,  JJ.)  The  Court  below  also  Instructed  the  jury 
as  follows : “ The  object  of  the  law  Is  for  the  purpose  of  guarding  against 
the  greed  and  rapacity  of  money-lenders,  and  those  who  deal  In  secu- 
rities of  this  character.”  And  ogain  : " There  are  many  reasons  why  this 

law  ts  a wholesome  one,  independent  of  the  rapacity  and  greed  of  cred- 
itors.” 

Held:  In  view  of  the  circumstances  of  this  case,  these  Instructions  were 
manifestly  improper,  as  tending  to  prejudice  the  Jury  against  the  defend- 
ant 

Appeal  by  the  defendant  from  the  judgment  of  the  Dis- 
trict Court  of  the  Fifteenth  Judicial  District  of  the  State  of 
California,  in  and  for  the  City  and  County  of  San  Fran- 
cisco, and  from  an  order  denying  a motion  for  a new  trial. 
Dwinelle,  J. 

Action  for  the  conversion  of  a lot  of  mining  stock  and  jew- 
elry. The  complaint  of  the  plaintiff,  filed  August  8,  1878,  al- 
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leged:  That  on  the  seventh  day  of  August,  a.  d.  1878,  he  was 
and  still  is  the  owner  of,  and  he  then  was  and  still  is  entitled 
to  the  possession  of,  the  following-described  articles  of  per- 
sonal property,  to  wit:  One  hundred  shares  of  the  capital 

stock  of  the  Sierra  Nevada  Silver  Mining  Company ; one  hun- 
dred shares  of  the  capital  stock  of  the  Caledonia  Silver  Mining 
Company;  fifty  shares  of  the  capital  stock  of  the  Yellow 
Jacket  Silver  Mining  Company;  fifty  shares  of  the  capital 
stock  of  the  Best  and  Belcher  Mining  Company;  fifty  shares 
of  the  capital  stock  of  the  Hale  and  Norcross  Silver  Mining 
Company;  twenty-five  shares  of  the  capital  stock  of  the  Ken- 
tuck  Mining  Company;  two  hundred  shares  of  the  capital 
stock  of  the  Consolidated  Imperial  Mining  Company;  one 
hundred  and  fifty  shares  of  the  capital  stock  of  the  Golden 
Chariot  Mining  Company;  one  gold  pin,  or  brooch,  set  with 
sixteen  diamonds;  one  pair  gold  earrings,  set  with  seven  dia- 
monds each ; one  gold  finger-ring  set  with  nine  diamonds ; one 
gold  cross  3et  with  twenty-six  diamonds;  one  gold  cross  set 
with  a single  diamond;  that  the  defendant  on  the  said  seventh 
day  of  August,  1878,  was  in  the  possession  of  said  property; 
that  on  the  same  day  the  plaintiff  demanded  of  the  defendant 
the  possession  of  the  said  property,  and  the  restoration  of  the 
same  to  him,  but  the  defendant  wrongfully  and  unlawfully 
refused,  and  still  does  wrongfully  and  unlawfully  refuse,  to 
deliver  or  restore  the  same,  or  any  part  thereof,  to  the  plain- 
tiff, and  has  converted  the  same  to  his  own  use,  and  still 
wrongfully  and  unlawfully  withholds  and  detains  the  same 
from  the  plaintiff;  that  said  property  was  on  said  seventh  day 
of  August,  1878,  of  the  value  of  $6,921.25  in  gold  coin.  Where- 
fore plaintiff  demands  judgment  against  the  defendant  for  the 
sum  of  $6,921.25  in  gold  coin,  with  legal  interest  thereon  from 
the  seventh  day  of  August,  1878,  or  in  case  the  said  property 
should  hereafter  increase  in  value,  then  the  highest  market 
value  of  said  property  at  any  time  between  the  said  seventh 
day  of  August,  1878,  and  the  verdict  in  this  action  without 
interest,  be.-idcs  his  costs  of  suit,  and  for  such  further  judgment 
as  to  this  Court  may  seem  meet. 

The  defendant,  after  denying  that  the  plaintiff  since  the 
thirteenth  day  of  June,  a.  d.  1878,  ever  was  the  owner,  or 
since  the  fifteenth  day  of  February,  a.  d.  1878,  ever  was  en- 
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titled  to  the  possession,  of  any  part  of  the  property  described 
in  the  complaint,  and  that  the  defendant  had  converted  the 
property  alleged.  That  heretofore,  and  on  the  fifteenth  day 
of  February,  1878,  at  said  City  and  County  of  San  Francisco, 
said  defendant,  at  the  special  instance  and  request  of  plain- 
tiff, loaned  and  advanced  unto  said  plaintiff  the  full  sum  of 
$3,628.50,  in  gold  coin  of  the  United  States,  and  which  sum 
plaintiff  then  and  there  undertook  and  promised  to  repay 
unto  defendant  whenever  requested  so  to  do,  with  interest 
thereon,  in  gold  coin  of  the  United  States;  and  thereupon, 
and  on  said  fifteenth  day  of  February,  1878,  at  said  city  and 
county,  plaintiff  delivered  to  and  deposited  with  defendant, 
by  way  of  security  for  the  payment  of  said  sum  of  money 
so  loaned  unto  him  by  defendant,  all  and  singular  the  articles 
of  personal  property  mentioned  and  described  in  the  com- 
plaint. And  said  defendant  then  and  there  received  said 
articles  of  personal  property,  and  held  the  same  by  way  of 
security  for  the  repayment  of  said  sum  of  money  and  inter- 
est thereon.  That  during  the  time  said  plaintiff  held  said 
articles  of  personal  property  prior  to  the  sale  thereof  herein- 
after mentioned,  it  became  and  was  necessary  for  the  protec- 
tion of  such  security  to  advance  and  pay  various  sums  of 
money,  as  and  for  assessments  levied  and  assessed  upon  the 
shares  of  mining  stock  mentioned  in  complaint  and  pledged 
unto  him,  and  said  defendant  did  advance  and  pay  such  as- 
sessments, amounting  to  the  sum  of  $300.50,  in -said  gold 
coin.  That  thereafter,  and  on  or  about  the  sixth  day  of 
June,  1878,  the  defendant  duly  demanded  of  plaintiff  the 
payment  to  him  of  said  sum  of  money  so  loaned  and  ad- 
vanced, and  the  sums  of  money  as  aforesaid  paid,  laid  out, 
and  expended  by  defendant  for  assessments  upon  said  shares 
of  mining  stocks,  and  interest  upon  said  sums.  And  plain- 
tiff neglected  and  refused  to  pay  said  sums,  or  any  part  there- 
of, and  thereupon,  and  on  or  about  said  sixth  day  of  June, 
1878,  the  defendant  gave  to  plaintiff  actual  notice  that  there- 
after and  on  the  thirteenth  day  of  June,  1878,  at  the  hour  of 
ten  o’clock  in  the  forenoon  of  that  day,  at  the  auction-house 
of  Maurice  Dore  & Co.,  at  No.  410  Pine  street,  between 
Montgomery  and  Kearny  streets,  in  said  City  and  County 
of  San  Francisco,  he  would,  through  H.  A.  Cobb,  Esq.,  auc- 
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tioneer  of  said  house,  offer  and  sell  all  of  said  stock  and 
property  described  in  complaint,  at.  public  auction,  for  the 
highest  obtainable  price,  and  out  of  the  proceeds  of  such 
sale  would  pay  the  expenses  thereof,  and  said  debt,  so  far  as 
the  money  obtained  from  the  sale  would  defray  the  same. 
That  such  notice  of  the  time  and  place  at  which  the  prop- 
erty pledged  would  be  sold  was  actually  given  to  and  re- 
ceived by  plaintiff,  at  said  city  and  county,  at  such  reason- 
able time  before  the  sale  as  would  enable  said  pledgor,  to  wit, 
said  plaintiff,  to  attend  thereat.  That  thereafter  and  on  said 
thirteenth  day  of  June„  1878,  the  plaintiff  having  failed  and 
neglected  to  pay  said  indebtedness,  or  any  part  thereof,  and 
the  same  being  wholly  due  and  unpaid,  and  amounting  on 
said  day  to  the  sum  of  $4,077.50,  in  gold  coin  of  the  United 
States,  at  said  hour  of  ten  o’clock  in  the  forenoon  of  said 
day,  at  said  auction-house  of  Maurice  Dore  & Co.,  said  de- 
fendant, by  and  through  said  H.  A.  Cobb,  Esq.,  auctioneer, 
offered  and  sold  all  the  personal  property  mentioned  and  de- 
scribed in  complaint  and  so  pledged  unto  defendant,  except  as 
hereinafter  stated;  and  that  said  sale  was  made  by  public 
auction  in  the  manner  and  upon  the  notice  to  the  public 
usual  at  the  place  of  sale  in  respect  to  auction  sales  of  sim- 
ilar property,  and  waa  for  the  highest  obtainable  price,  and 
at  such  sale  all  said  personal  property  described  in  complaint 
and  so  pledged  unto  defendant,  except  as  hereinafter  stated, 
was  sold  at  public  auction  in  the  manner  and  upon  the  notice 
to  the  public  usual  at  the  place  of  sale  in  respect  to  auction 
sales  of  similar  property,  pursuant  and  according  to  said  no- 
tice, for  'be  highest  obtainable  price,  to  wit,  the  sum  of 
$3,123.76,  and  that  after  deducting  the  expense  of  said  sale, 
to  wit,  the  sum  of  $25,  there  remained  of  the  proceeds  of 
said  sale,  to  be  applied  upon  the  indebtedness  aforesaid  the 
sum  of  $3,098.75,  which  was  applied  upon  said  indebtedness, 
leaving  a balance  due  unto  defendant  from  plaintiff  of  the 
sum  of  $978,  and  no  part  of  which  sum  plaintiff  has  paid, 
and  the  same  now  remains  due  and  owing  unto  defendant 
That  of  said  shares  of  stock  so  pledged  unto  defendant  by 
plaintiff,  the  fifty  shares  of  the  capital  stock  of  the  Golden 
Chariot  Mining  Company  mentioned  in  complaint  had  been 
sold  for  assessment  prior  to  the  delivery  thereof  to  defendant, 
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and  the  same  were  of  no  value  and  were  not  offered  for  sale, 
and  defendant  still  retains  the  same.  That  the  3ale  aforesaid 
was  in  all  respects  fairly  and  legally  conducted,  and  the 
prices  obtained  for  all  of  the  articles  of  personal  property  so 
sold  were  the  highest  market  prices  for  said  articles  in  the 
market  at  the  city  and  county  aforesaid  on  the  day  of  said 
sale. 

And  said  defendant,  for  a further  and  separate  answer, 
herein  alleges  and  shows:  That  heretofore,  and  on  the  fifteenth 
day  of  February,  1878,  at  said  City  and  County  of  San  Fran- 
cisco, said  defendant,  at  the  special  ‘instance  and  request  of 
plaintiff,  loaned  and  advanced  unto  said  plaintiff  the  full  sura 
of  $3,628.50,  in  gold  coin  of  the  United  States,  and  which  sum 
plaintiff  then  and  there  undertook  and  promised  to  repay  unto 
defendant  whenever  requested  so  to  do,  with  interest  thereon, 
in  gold  coin  of  the  United  States;  and  thereupon,  and  on  said 
fifteenth  day  of  February,  1878,  at  said  City  and  County, 
plaintiff  delivered  to  and  deposited  with  defendant,  by  way  of 
security  for  the  payment  of  said  sum  of  money  so  loaned 
unto  him  by  defendant,  all  and  singular  the  articles  of  per- 
sonal property  mentioned  and  described  in  the  complaint,  and 
said  defendant  then  and  there  received  said  articles  of  per- 
sonal property,  and  held  the  same  by  way  of  security  for  the 
repayment  of  said  sum  of  money  and  interest  thereon.  That 
during  the  time  said  plaintiff  held  said  articles  of  personal  prop- 
erty prior  to  the  sale  thereof  hereinafter  mentioned,  it  became 
and  was  necessary  for  the  protection  of  said  security  to  advance 
and  pay  various  sums  of  money  as  and  for  assessments  levied 
and  assessed  upon  the  shares  of  mining  stock  mentioned  in  com- 
plaint and  pledged  unto  him,  and  said  defendant  did  advance 
and  pay  such  assessments,  amounting  to  the  sum  of  $300.50,  in 
said  gold  coin.  That  thereafter,  and  on  or  about  the  sixth  day 
of  June,  1878,  the  defendant  duly  demanded  of  plaintiff  the 
payment  to  him  of  said  sum  of  money  so  loaned  and  advanced, 
and  the  sums  of  money  as  aforesaid  paid,  laid  out,  and  expended 
by  defendant  for  assessments  upon  said  shares  of  mining  stocks 
and  interest  upon  said  suras.  And  plaintiff  neglected  and 
refused  to  pay  said  sums  or  any  part  thereof,  and  thereupon, 
and  on  or  about  said  sixth  day  of  June,  1878,  the  defendant 
gave  to  plaintiff  actual  notice  that  thereafter,  and  on  the  thir- 
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teenth  day  of  June,  1878,  at  the  hour  of  ten  o’clock  in  the 
forenoon,  of  that  day,  at  the  auction-house  of  Maurice  Dore  & 
Co.,  at  No.  410  Pine  street,  between  Montgomery  and  Kearny 
streets,  in  said  City  and  County  of  San  Francisco,  he  would, 
through  H.  A.  Cobb,  Esq.,  auctioneer  of  said  house,  offer  and 
sell  all  of  said  stock  and  property  described  in  complaint,  at 
public  auction,  for  the  highest  obtainable  price,  and  out  of  the 
proceeds  of  such  sale  would  pay  the  expenses  thereof,  and 
said  debt,  so  far  as  the  money  obtained  from  the  sale  would 
defray  the  same.  That  such  notice  of  the  time  and  place  at 
which  the  property  pledged  would  be  sold  was  actually  given 
to  and  received  by  plaintiff  at  said  city  and  county  at  such 
reasonable  time  before  the  sale  as  would  enable  said  pledgor, 
to  wit,  said  plaintiff,  to  attend  thereat,  and  thereupon  said 
plaintiff  agreed  with  defendant  that  said  sale  should  be  made 
at  the  time  and  place  specified  in  said  notice,  and  without 
any  other  or  further  notice  to  the  public  or  to  him  thereof, 
and  agreed  that  the  sale  so  made  should  in  all  respects  be 
valid  and  binding,  and  waived  any  other  or  further  notice  to 
the  public  or  to  himself  thereof ; and  thereafter,  and  on  said 
thirteenth  day  of  June,  1878,  the  plaintiff  having  failed  and 
neglected  to  pay  such  indebtedness  or  any  part  thereof,  and  the 
same  being  wholly  due  and  unpaid  and  amounting  on  said  day 
to  the  sum  of  $4,077.50,  in  gold  coin  of  the  United  States,  at  said 
hour  of  ten  o’clock  in  the  forenoon  of  said  day,  at  said  auction- 
house  of  Maurice  Dore  & Co.,  said  defendant,  through  H.  A. 
Cobb,  Esq.,  auctioneer,  offered  and  sold  all  the  personal  prop- 
erty mentioned  and  described  in  the  complaint  and  so  pledged 
unto  defendant,  except  as  hereinafter  stated,  and  that  said 
sale  was  made  by  public  auction,  in  the  manner  usual  at  the 
place  of  sale  in  respect  to  auction  sales  of  similar  property, 
and  was  for  the  highest  obtainable  price,  and  at  such  sale  all 
said  personal  property  described  in  complaint  and  so  pledged 
unto  defendant,  except  as  hereinafter  stated,  was  sold  at 
public  auction,  in  the  manner  usual  at  the  place  of  sale  in 
respect  to  auction  sales  of  similar  property,  pursuant  and 
according  to  said  notice,  for  the  highest  obtainable  price,  to  wit, 
the  sum  of  $3,123.75,  and  that  after  deducting  the  expenses  of 
sale,  to  wit,  the  sum  of  $25,  there  remained  of  the  proceeds  of 
said  sale,  to  be  applied  upon  the  indebtedness  aforesaid,  the 
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sum  of  $3,098.75,  which  was  applied  upon  said  indebtedness, 
leaving  a balance  due  unto  defendant  from  plaintiff  of  the  sum 
of  $978,  and  no  part  of  which  sum  plaintiff  has  paid,  and  the 
same  now  remains  due  and  owing  unto  defendant.  That  of 
said  shares  of  stock  so  pledged  unto  defendant  by  plaintiff,  the 
fifty  shares  of  the  capital  stock  of  the  Golden  Chariot  Mining 
Company,  mentioned  in  complaint,  had  been  sold  for  assess- 
ment prior  to  the  delivery  thereof  to  defendant,  and  the  same 
were  of  no  value  and  were  not  offered  for  sale,  and  defendant 
Btill  retains  the  same ; that  the  sale  aforesaid  was  in  all  respects 
fairly  and  legally  conducted,  and  the  prices  obtained  for  all  of 
the  articles  of  personal  property  so  sold  were  the  highest  market 
prices  for  said  articles  in  the  market  at  the  city  and  county 
aforesaid,  on  the  day  of  said  sale. 

And  said  defendant,  for  a further  and  separate  answer 
herein,  alleges  and  shows,  that  heretofore,  and  on  the  fifteenth 
day  of  February,  1878,  at  said  City  and  County  of  San  Fran- 
cisco, said  defendant,  at  the  special  instance  and  request  of 
plaintiff,  loaned  and  advanced  unto  plaintiff  the  full  sum  of 
$3,628.50,  in  gold  coin  of  the  United  States,  and  which  sum 
plaintiff  then  and  there  undertook  and  promised  to  repay 
unto  defendant  whenever  requested  so  to  do,  with  interest 
thereon,  in  gold  coin  of  the  United  States;  and  thereupon, 
and  on  said  fifteenth  day  of  February,  1878,  at  said  city  and 
county,  plaintiff  delivered  to  and  deposited  with  defendant, 
by  way  of  security  for  the  payment  of  said  sum  of  money  so 
loaned  unto  him  by  defendant,  all  and  singular  the  articles  of 
personal  property  mentioned  and  described  in  the  complaint, 
and  said  defendant  then  and  there  received  said  articles  of 
personal  property  and  held  the  same  by  way  of  security  for 
the  repayment  of  said  sum  of  money  and  interest  thereon. 
That  during  the  time  said  plaintiff  held  said  articles  of  per- 
sonal property  prior  to  the  sale  thereof  hereinafter  mentioned, 
it  became  and  was  necessary  for  the  protection  of  such 
security  to  advance  and  pay  various  sums  of  money  as  and 
for  assessments  levied  and  assessed  upon  the  shares  of  mining 
stock  mentioned  in  complaint  and  pledged  unto  him,  and  said 
defendant  did  advance  and  pay  such  assessments,  amounting 
to  the  sum  of  $300.50,  in  said  gold  coin;  that  thereafter,  and 
on  or  about  the  sixth  day  of  June,  1878,  the  defendant  duly 
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demanded  of  plaintiff  the  payment  to  him  of  said  sum  of 
money  so  loaned  and  advanced,  and  the  sums  of  money  as 
aforesaid  paid,  laid  out,  and  expended  by  defendant  for  assess- 
ments upon  said  shares  of  raining  stock  and  interest  upon 
said  sums;  and  plaintiff  neglected  and  refused  to  pay  said 
sums  or  any  part  thereof,  and  thereupon,  and  on  or  about  said 
sixth  day  of  June,  1878,  the  defendant  gave  the  plaintiff 
actual  notice  that  thereafter  and  on  the  thirteenth  day  of 
June,  1878,  at  the  hour  of  10  o’clock  in  the  forenoon  of  that 
day,  at  the  auction-house  of  Maurice  Dore  & Co.,  at  No.  410 
Pine  street,  between  Montgomery  and  Kearny  streets,  in  said 
City  and  County  of  San  Francisco,  he  would,  through  H.  A. 
Cobb,  Esq.,  auctioneer  of  said  house,  offer  and  sell  all  of  said 
stock  and  property  described  in  complaint  at  public  auction, 
for  the  highest  obtainable  price,  and  out  of  the  proceeds  of 
such  sale  would  pay  the  expenses  thereof,  and  said  debt,  so 
far  as  the  money  obtained  from  the  sale  would  defray  the 
same;  that  such  notice  of  the  time  and  place  at  which  the 
property  pledged  would  be  sold  was  actually  given  to  and 
received  by  plaintiff  at  said  city  and  county,  at  such  reason- 
able time  before  the  sale  as  would  enable  said  pledgor,  to  wit, 
said  plaintiff,  to  attend  thereat;  and  thereafter,  and  on  said 
thirteenth  day  of  June,  1878,  the  plaintiff  having  failed  and 
neglected  to  pay  said  indebtedness  or  any  part  thereof,  and 
the  same  being  wholly  due  and  unpaid  and  amounting  on 
said  day  to  the  sum  of  $4,077.50,  in  gold  coin  of  the  United 
States,  at  said  hour  of  10  o’clock  in  the  forenoon  of  said  day, 
at  said  auction-house  of  Maurice  Dore  & Co.,  the  defendant, 
through  said  H.  A.  Cobb,  Esq.,  offered  and  sold  all  the  per- 
sonal property  mentioned  and  described  in  the  complaint  and 
so  pledged  unto  defendant,  except  as  hereinafter  stated,  and 
that  said  sale  was  made  by  public  auction,  in  the  manner 
usual  at  the  place  of  sale  in  respect  to  auction  sales  of  simi- 
lar property,  and  was  for  the  highest  obtainable  price,  and  at 
such  sale  all  such  personal  property  described  in  complaint 
and  so  pledged  unto  defendant,  except  as  hereinafter  stated, 
was  sold  at  public  auction  in  the  manner  usual  at  the  place 
of  sale  in  respect  to  auction  sales  of  similar  property,  pur- 
suant and  according  to  said  notice,  for  the  highest  obtainable 
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price,  to  wit,  the  sum  of  $3,123.75;  and  that  after  deducting 
the  expenses  of  said  sale,  to  wit,  the  sum  of  $25,  there  re- 
mained of  the  proceeds  of  said  sale,  to  be  applied,  upon  the 
indebtedness  aforesaid,  the  sum  of  $3,098.75,  which  was  ap- 
plied upon  said  indebtedness,  leaving  a balance  due  unto  de- 
fendant from  plaintiff  of  the  sum  of  $978,  and  no  part  of 
which  sum  plaintiff  has  paid,  and  the  same  now  remains  due 
and  owing  unto  defendant;  that  of  said  shares  of  stock  so 
pledged  unto  defendant  by  plaintiff,  the  fifty  shares  of  the 
capital  stock  of  the  Golden  Chariot  Mining  Company  men- 
tioned in  complaint  had  been  sold  for  assessment  prior  to  the 
delivery  thereof  to  defendant,  and  the  same  were  of  no  value 
and  were  not  offered  for  sale,  and  defendant  still  retains  the 
same;  that  the  sale  aforesaid  was  in  all  respects  fairly  and 
legally  conducted,  and  the  prices  obtained  for  all  of  the  arti- 
cles of  personal  property  so  sold  were  the  highest  market  prices 
for  said  articles  in  the  market  at  the  City  and  County  of  San 
Francisco  aforesaid  on  the  day  of  said  sale ; and  thereafter, 
plaintiff  being  fully  informed  of  the  facts,  did  fully,  wholly, 
and  entirely  ratify  and  confirm  the  said  sale  and  all  of  said 
proceedings,  and  did  undertake  and  agree  upon  request  to  pay 
said  defendant  said  sum  of  $978.75  in  said  gold  coin,  the 
balance  of  said  debt  so  remaining  due  and  unpaid. 

And  for  a further  and  separate  answer  and  defense,  and  by 
way  of  counter-claim,  the  defendant  alleges  and  shows  that 
heretofore,  and  on  or  about  the  thirteenth  day  of  June,  a.  d. 
1878,  at  the  City  and  County  of  San  Francisco,  an  account 
was  stated  between  plaintiff  and  defendant,  and  upon  such 
statement  a balance  of  $978.75  in  gold  coin  of  the  United 
States  was  found  to  be  duo  from  said  plaintiff  to  this  defend- 
ant, and  plaintiff  then  and  there  promised  to  pay  said  sum, 
but  has  paid  no  part  thereof. 

Wherefore  defendant  demands  judgment  against  said  plain- 
tiff for  said  sum  of  $978.75,  with  interest  thereon  from  June 
13,  1878,  imd  costs  of  suit. 

On  August  1,  1879,  the  defendant  filed  a supplemental 
answer  as  follows:  Now  comes  the  above-named  defendant,  by 
leave  of  Court  first  had  and  obtained,  and  for  further  and 
additional  answer  to  the  answer  heretofore  filed  in  this  cause, 
and  not  in  any  manner  waiving  any  of  the  defenses  in  the 
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answer  heretofore  filed;  that  the  plaintiff,  on  the  first  day  of 
February,  1878,  was  indebted  to  the  firm  of  Randolph,  McIn- 
tosh & Go.,  stock  brokers  of  this  city,  in  the  sum  of  $3,628.50 
gold  coin,  and  said  Randolph,  McIntosh  & Co.  held  and  had  a 
lien  upon  all  and  singular  the  personal  property  particularly 
described  in  the  complaint  to  secure  the  payment  of  said 
money  due  them  as  aforesaid,  with  power  to  sell  the  same  or 
any  part  thereof,  without  making  any  previous  demand  for 
payment  thereof,  with  or  without  notice  of  either  time  or 
place  of  sale,  at  any  session  of  the  San  Francisco  Stock  and 
Exchange  Board,  or  at  private  or  public  sale,  whenever  the 
market  value  of  said  property  was  reduced  to  less  than  twice 
the  amount  of  the  sums  of  money  advanced  thereon  by  said 
Randolph,  McIntosh  & Co.,  or  whenever  in  their  judgment  the 
said  property  is  liable  to  depreciate  so  as  to  make  the  security 
insufficient,  or  whenever  they  shall  elect  to  close  the  account; 
that  said  loan  bore  interest  at  the  rate  of  one  and  a half 
per  cent,  per  month,  and  compounded  monthly  when  not  paid ; 
that  said  Randolph,  McIntosh  & Co.,  on  or  about  the  fifteenth 
day  of  February,  1878,  at  the  instance  and  request  of  plaint- 
iff, sold  and  transferred  to  this  defendant  all  their  interest, 
rights,  and  privileges  in  and  to  their  said  claim  against  plaint- 
iff, and  in  and  to  said  personal  property  described  in  said 
complaint  and  their  contract  of  security  given  to  secure  the 
same;  that  on  the  sixth  day  of  June,  1878,  there  was  due  and 
owing  to  this  defendant  from  plaintiff  on  the  aforesaid  in- 
debtedness the  sum  of  $4,077.50,  and  this  defendant,  prior  to 
and  on  the  sixth  day  of  June,  1878,  deemed  that  the  property 
described  in  said  complaint  was  liable  to  depreciate,  and  de- 
fendant elected  to  close  said  account  of  said  plaintiff ; that  the 
market  value  of  the  property  pledged  to  secure  the  same  was 
then  reduced  to  less  than  twice  the  amount  advanced  thereon ; 
that  this  defendant,  on  said  sixth  day  of  June,  1878,  notified 
said  plaintiff  in  writing  that  he  elected  to  close  said 
account,  and  demanded  the  payment  of  $4,077.50  then 
and  there  due  this  defendant  from  plaintiff,  and  in  de- 
fault of  payment  thereof  he  would  sell  said  property  at 
auction  at  the  auction-house  of  Maurice  Dore  & Co., 
No.  410  Pine  street,  in  the  city  of  San  Francisco,  on 
the  thirteenth  day  of  June,  1878,  at  ten  o’clock  a.  m.  ; that 
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said  plaintiff  failed  and  neglected  to  pay  said  amount 
due,  or  any  part  thereof,  and  this  defendant  on  said  day, 
through  Maurice  Dore  & Co.,  offered  and  sold  all  of  said  prop- 
erty so  pledget!  as  aforesaid,  except  the  property  hereafter 
stated;  that  said  sale  was  made  by  public  auction  in  pursu- 
ance of  the  calls  of  said  notice,  for  the  highest  obtainable 
price,  to  wit,  ($3,123.75)  three  thousand  one  hundred  and 
twenty-three  dollars  and  seventy-five  cents,  leaving  a balance 
due  defendant  on  said  indebtedness  of  ($978)  nine  hundred 
and  seventy-eight  dollars,  and  said  balance  now  remains  due 
and  unpaid  from  plaintiff  to  defendant.  That  of  said  prop- 
erty, fifty  shares  of  the  capital  stock  of  the  Golden  Chariot 
Mining  Company  had  been  sold  for  assessments  prior  to  the 
delivery  thereof  to  defendant.  The  case  was  tried  before  a 
jury  August  7,  1879,  and  a verdict  was  rendered  in  favor  of 
the  plaintiff  for  $29,960.  Judgment  was  thereupon  entered. 
Defendant  moved  for  a new  trial.  The  other  facts  are  stated 
in  the  opinion  of  the  Court. 

W.  T.  Wallace  and  Lloyd  & Wood,  for  Appellant. 

The  Court  erred  in  charging  the  jury  that  at  a sale  of 
pledged  property  the  pledgee  could  not  purchase.  (§  3010, 
Civ.  Code;  41  Cal.  519.)  The  Court  erred  in  charging  the 
jury  that  the  pledgor  of  pledged  property  could  not,  before 
a sale,  empower  the  pledgee  to  buy.  (Civ.  Code,  §§  3010, 
3513.)  The  Court  erred  in  charging  the  jury  that  a consid- 
eration was  necessary  to  confirm  a sale,  or  empower  a pledgee 
to  buy,  or  to  waive  any  provision  of  the  Code  concerning  the 
sale  of  pledge.  The  Court  charged  the  jury  in  these  words : 
“ I have  already  held,  though  I think  the  jury  were  absent  at 
the  time,  that  the  pledgee  can  not  purchase  the  thing  pledged 
except  by  direct  dealing  with  the  pledgor.  That  means  by 
something  subsequent  to  the  sale,  not  sub  — not  subsequent  to 
the  sale  — but  it  must  be  something  that  changes  the  form  of 
Ihe  original  contract,  and  that  it  must  be  for  a consideration.” 
(Civ.  Code,  §§  2307,  2308,  3515,  3516.)  The  Court  erred  in 
charging  the  jury  that  a sale  of  pledged  property,  made  with- 
out an  observance  of  the  provisions  of  tho  Code,  is  void.  The 
Court  erred  in  charging  the  jury  that  a waiver  of  any  of  the 
requirements  of  the  Code  concerning  the  sale  of  pledged  prop- 
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erty  by  the  pledgor  is  unlawful.  (Sedgwick  on  Statutory  and 
Const  Law,  109;  10  N.  Y.  446;  3 id.  197,  511.)  The  Court 
erred  in  charging  the  jury : “ The  object  of  the  law  is  for  the 
purpose  of  guarding  against  the  greed  and  rapacity  of  money- 
loaners  and  those  who  deal  in  securities  of  this  character.” 
“ There  are  very  many  reasons  why  this  law  is  a wholesome  one, 
independent  of  the  rapacity  and  greed  of  creditors.” 

Stanly , Stoney  & Hayes,  for  Respondent 

The  familiar  doctrine  that  persons  holding  fiduciary  rela- 
tions are  incompetent  to  purchase  the  property  held  by  them 
in  trust,  is  a rule  of  universal  application  to  all  persons 
coming  within  the  principle  that  no  party  can  be  permitted 
to  purchase  an  interest  where  he  has  a duty  to  perform,  in- 
consistent with  the  character  of  a purchaser.  The  rule  rests 
upon  grounds  of  public  policy,  is  to  be  found  , alike  in  the 
Roman  and  common  law,  and  is  enforced  without  regard  to 
the  question  of  bona  fides  in  the  particular  case.  The  case  of 
pledgor  and  pledgee  comes  within  the  rule.  The  sale  of  the 
pledged  property  by  Finigan  to  himself  was  contrary  to  the 
faith  of  the  bailment,  forbidden  alike  by  the  common  law  and 
the  Civil  Code  of  this  State,  and  was,  in  the  absence  of  an 
express,  deliberate,  clear,  and  intentional  ratification  by  Hill, 
so  null  and  void  that  it  did  not  even  amount  to  a conversion, 
except  at  the  election  of  Hill,  the  pledgor.  Failing  such  elec- 
tion (and  none  such  was  made),  the  possession  of  the  stock 
and  jewelry  remaining  unchanged,  the  bailment  continued 
thereafter  as  before,  until  the  tender  on  August  7th  of  the 
amount  of  the  debt,  and  the  demand  and  refusal  of  the  return 
of  the  property  pledged,  which  constituted  the  conversion  on 
which  this  action  is  based.  (Civil  Code  of  California,  § 3010; 
Maryland  Fire  Ins.  Co.  v.  Dalrymple , 25  Md.  243,  265—7 ; 
Baltimore  Mar.  Ins.  Co.  v.  Same,  id.  269,  302 ; Middlesex  Bank 
v.  Minot,  4 Mete.  325—9 ; Bank  of  the  Old  Dominion  v.  D.  & 
P.  R.  R.  Co.,  8 Iowa,  280 ; Bryan  v.  Baldwin,  52  N.  Y.  235 ; 
Stokes  v.  Frazier,  72  I1L  432,  433^  Story  on  Bailments,  § 319  ; 
Perkins  v.  Thompson,  3 N.  H.  145,  146 ; Wright  v.  Ross,  36 
Cal.  442.) 

We  call  the  special  attention  of  the  Court  to  the  first  four 
of  the  cases  above  cited.  A ratification  of  a sale  impeachable 
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under  the  rule  adverted  to  in  the  preceding  point,  can  only 
be  effected  by  an  independent  and  substantive  act  founded  on 
complete  information,  of  perfect  freedom  of  volition,  not 
under  the  force,  pressure,  or  influence  of  the  prior  transaction, 
not  qualified  with  conditions,  and  done  with  the  knowledge 
that  the  sale  was  illegal,  and  that  the  act  being  done  will 
have  the  effect  of  confirming  and  validating  what  was  an  im- 
peachable transaction.  Hoffman  Coal  Co.  v.  Cumberland  C.  & 
I.  Co.,  16  Md.  508,  509;  Midford  v.  Minch,  3 Stockt  22,  23; 
Beeson  v.  Beeson,  9 Barr.  300;  M’ Cards  v.  Bee,  1 McCord’s 
Ch.  (S.  C.)  391;  S.  C.,  16  Am.  Dec.  610;  Ricketts  v.  Mont- 
gomery, 15  Md.  52 ; Boyd  v.  Hawkins,  2 Dev.  Eq.  215 ; Tucker 
v.  Moreland,  10  Peters,  75,  76;  Murray  v.  Palmer,  2 Sch. 
& Lef.  486;  Salmon  v.  Cults,  4 De  G.  & Sin.  132;  Waters 
v.  Thom,  22  Beav.  559 ; Molony  v.  L’Estrange,  Beatty’s  Ch. 
R.  413,  414 ; Roche  v.  O’Brien,  1 Ball  & Beatty,  339 ; Cockerell 
v.  Cholmeley,  1 Russ.  & My.  425 ; Lewin  on  Trusts,  3d  ed.,655.) 

It  is  true  that  there  are  cases  'where  a prompt  repudiation 
is  required,  where  mere  silence  when  notice  of  the  transaction 
is  given  is  said  to  work  a ratification,  hut  they  are  not  cases 
falling  under  the  principle  which  renders  the  sale  in  the  case 
at  bar  void.  They  are  principally  cases  where  an  agent,  pur- 
porting to  act  with  a third  party  on  behalf  of  his  principal, 
does  an  act  beyond  the  scope  of  his  authority,  or  without 
authority.  In  such  cases,  when  the  matter  is  brought  to  the 
knowledge  of  the  principal,  he  owes  to  the  third  party  the 
duty  of  promptly  repudiating  the  transaction.  Failing  to  do 
so,  he  is  said  to  have  ratified  the  act  of  his  agent  But  it 
may  be  questioned  whether  this  is  the  proper  expression  to 
use.  It  would  seem  to  be  more  correct  to  say,  that  by  his 
silence,  when  for  the  protection  of  the  third  party  he  should 
have  spoken,  he  is  estopped  to  deny  the  authority  of  the 
agent  Even  in  cases  of  agency,  however,  this  rule  does  not 
obtain  between  the  principal  and  his  agent,  as  between  them 
mere  acquiescence  in  order  to  work  a ratification  must  have 
continued  an  unreasonable  length  of  time.  ( Clarke  v.  Meigs, 
10  Bosw.  349;  Brass  r.  Worth,  40  Barb.  654.)  In  the  two 
cases  in  the  25th  Maryland  and  that  in  4 Metcalf,  cited  under 
our  first  point,  nearly  two  years  elapsed  before  dissent  from 
the  sale  was  expressed.  Tested  by  the  above  rules,  it  will  be 
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found  that  the  rulings  of  the  Court  below  were  erroneous 
only  in  being  too  favorable  to  appellant. 

Boss,  J.: 

There  was  some  testimony  tending  to  show  that  the  plain- 
tiff not  only  consented  that  the  defendant  might  purchase  the 
property  at  the  sale,  but  requested  him  to  do  so,  and  some 
testimony  tending  to  show  a ratification  of  the  salo  by  the 
defendant,  if  it  admitted  of  ratification.  Sections  3001  et 
seq.  of  the  Civil  Code  provide  for  the  sale  of  pledged  prop- 
erty at  public  auction,  and  by  Section  3010  it  is.  declared: 
“A  pledgee  or  pledge-holder  can  not  purchase  the  property 
pledged,  except  by  direct  dealing  with  the  pledgor.” 

The  Court  below  instructed  the  jury : “ That  means  by  some- 
thing subsequent  to  the  sale,  not  sub  — not  subsequent  to  the 
sale,  but  it  must  be  something  that  changes  the  form  of  the 
original  contract,  and  it  must  be  for  a consideration.”  In  effect, 
the  Court  told  the  jury  that  the  “direct  dealing”  mentioned 
in  the  statute  must  precede  the  sale,  must  be  something  that 
changes  the  form  of  the  original  contract,  and  must  have  a 
consideration  to  support  it. 

In  each  particular  the  instruction  is  erroneous.  In  the  first 
place  it  entirely  excludes  the  question  of  ratification.  There 
can  be  no  doubt  that  a sale  made  by  a pledgee  in  contraven- 
tion of  the  provisions  of  the  statute  may  be  ratified  by  the 
pledgor;  and  it  has  been  expressly  so  decided  by  this  Court, 
in  the  case  of  Child  v.  Hugg,  41  Cal.  519.  In  the  second 
place  the  instruction  exacts  proof  of  the  elements  necessary 
to  make  a new  contract.  Obviously,  such  is  not  the  meaning 
of  the  statute.  The  section  was  undoubtedly  enacted  for  the 
protection  of  the  pledgor,  to  the  end  that,  no  unfair  advan- 
tage be  taken  of  him.  It  prohibits  a pledgee  or  pledge- 
holder from  purchasing  the  property  pledged  “ except  by 
direct  dealing  with  :he  pledgor.”  By  such  dealing  with  the 
pledgor,  the  pledgee  may  purchase  it.  Why  should  it  be  held 
that  by  this  is  meant  that  the  pledgee  or  pledge-holder  can 
only  purchase  by  taking  a direct  transfer  from  the  pledgor? 
The  statute  does  not  say  so,  and  the  reason  of  the  prohibi- 
tion suggests  the  contrary.  If  the  pledgor  chooses  to  do  so, 
ve  see  no  reason  why  he  may  not  consent  that  the  pledgee 
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may  buy  at  the  public  sale.  Iu  some  cases  it  may  be  to  his 
interest  that  this  be  done.  Such  consent  may  be  given  either 
at  the  time  of  making  the  pledge,  or  at  any  subsequent  time, 
without  changing  “ the  form  of  the  original  contract,”  and 
without  consideration. 

The  Court  below  also  erred  — particularly  in  view  of  the 
circumstances  appearing  in  this  case  — in  instructing  the  jury 
as  follows:  “The  object  of  the  law  is  for  the  purpose  of 

guarding  against  the  greed  and  rapacity  of  money-lenders 
and  those  who  deal  in  securities  of  this  character.”  And 
again : “ There  are  many  reasons  why  this  law  is  a wholesome 
one,  independent  of  the  rapacity  and  greed  of  creditors.” 

This  was  manifestly  improper.  No  one  can  measure  the 
extent  of  the  influence  upon  the  jury  of  such  instructions 
coming  from  the  Court  The  defendant  was  entitled  to  a 
fair  trial.  He  did  not  have  it  in  the  Court  below,  and  we 
can  not  permit  the  judgment  to  stand. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

Morrison,  0.  J.,  and  Mtrick,  J.,  concurred. 

Sharpstkin,  J.,  concurring  specially: 

I concur.  The  instruction  first  referred  to  in  the  opinion  of 
Mr.  Justice  Ross  is,  in  my  opinion,  clearly  erroneous.  Upon 
the  other  questions  discussed  in  the  leading  opinion,  I express 
no  opinion. 

Thornton  and  McKinstby,  J J.,  concurred  in  the  judgment 
on  the  first  point  discussed  in  the  opinion  of  Mr.  Justice  Ross. 

McKee,  J.,  concurred  in  the  judgment. 


tNo.  8.34S.  — In  Bank.] 

December  22.  18S2. 

JOHN  S.  BARRETT  v.  J.  V.  SIMMS  et  a u 

Homestead  — Iksoltekc*  Pboceediwos  — Ordeb  or  Sale  — Joaisoicnoa. 
— An  order  of  the  Court  In  an  lnaotrency  proceeding  for  the  aale  of  tha 
bomeat»ed  of  tbe  lnaolyent  la  without  JurladlcUon,  and  a aale  thereunder 

paaaea  no  tltla. 
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Appeal  from  a judgment  for  the  plaintiff  and  from  an 
order  denying  a new  trial  in  the  Superior  Court  of  the  County 
of  Sacramento.  Denson,  J. 

In  an  insolvency  proceeding  the  Court  made  an  order  set- 
ting apart  to  the  insolvent  his  homestead,  which  contained 
the  following  clause:  “Nothing  contained  herein  shall  have 
the  effect  to  set  aside  to  said  Simms  property  of  any  greater 
value  than  $5,000.  Nor  shall  it  prejudice  the  right  of  the 
assignee  herein,  or  of  any  creditor  of  said  Simms,  to  sell  said 
property,  or  to  have  it  sold  in  case  a bid  of  over  $5,0U0  shall 
be  made  therefor.”  Afterwards  an  order  was  made  for  the  sale 
of  the  homestead,  and  the  same  was  sold  for  the  sum  of 
$7,000  to  the  plaintiff,  who  brought  this  action  to  recover  the 
land. 

L.  S.  Taylor  and  A.  L.  Hart,  for  Appellant. 

The  decree  of  the  Court  in  the  insolvency  proceeding,  set- 
ting apart  the  premises,  had  the  effect  to  create  a conclusive 
presumption  that  the  said  premises  were  a homestead  properly 
selected.  (C.  C.  P.,  §§  1908,  1962.)  The  effect  of  such  an 
order  is  to  withdraw  the  said  property  from  the  assets  of  the 
estate  to  be  administered,  and  to  deprive  the  Court  of  all  juris- 
diction or  power  over  it.  ( Estate  of  Hardwick,  59  Cal.  292; 
Estate  of  William  H.  Orr,  29  id.  101;  Shadt  v.  Heppe,  45 
id.  433.) 

To  the  proceeding  in  which  this  order  was  made  all  the 
creditors  were  parties;  and  from  and  after  the  date  and  entry 
of  the  order,  independently  of  its  previous  condition  or  char- 
acter, the  said  land  became  the  property,  not  of  the  insolvent, 
hut  of  the  husband  and  wife,  and  was  by  them  held  in  joint 
tenancy.  (Civil  Code,  § 1265 ; Estate  of  B.  F.  Headen,  52  Cal. 
294.)  The  order  made  by  the  lower  Court,  that  the  property 
be  sold  if  it  should  bring  more  than  $5,000,  was  a palpable 
violation  of  the  provisions  of  our  statute,  and  was  absolutely 
void.  Ample  provision  for  the  determination  of  the  value,  of 
homesteads,  and  their  partition  and  sale  in  case  they  exceed 
the  statutory  value,  has  been  made  by  the  Code.  (Civil  Code, 
§§  1245  -1259 ; People  v.  Craycroet,  2 Cal.  243  ; Ward  v.  Sever- 
ance, 7 id.  126.)  The  method  provided  is  expressly  made 
exclusive ; “ in  no  way,  therefore,  except  as  in  that  title  pro- 
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vided,  can  property  which  has  been  declared  a homestead,  no 
matter  what  may  be  its  actual  value,  be  subject  to  execution 
or  forced  sale.”  (Civil  Code,  § 1240;  Barrett  v.  Sims,  59  Cal. 
615.) 

Freeman  & Bates,  for  Respondents. 

The  Insolvent  Act  must  control  here.  It  does  not  confer 
on  the  Court  any  power  to  appoint  appraisers.  Where  no 
homestead  is  selected  it  gives  the  Court  power  to  proceed  as 
in  Section  1465,  C.  C.  P.  That  section  does  not  provide  for 
any  appraisement  whatsoever.  Under  that  section  lands  may 
be  sold  and  a homestead  set  apart  out  of  the  proceeds.  ( Mc- 
Cauley’s Estate,  50  Cal.  544.)  But  this  is  not  a case  falling 
under  Section  1465.  The  Court,  in  this  case,  has  the  power, 
under  Section  60,  to  set  apart  for  the  use  and  benefit  of  the 
bankrupt  the  property  exempt  from  execution.  It  may,  there- 
fore, adopt  its  own  mode,  the  statute  not  having  designated  any. 
(C.  C.  P.,  § 187.)  It  is  sufficient  that  it  gives  the  insolvent 
$5,000,  for  that  is  the  limit  of  his  homestead.  (C.  C.,  § 1260.) 

The  order  directing  a sale  of  the  property  has  never  been 
appealed  from.  Even  if  it  be  erroneous,  it  is  not  void. 

The  Court: 

There  is  no  statute  of  this  State  authorizing  a sale,  in  in- 
solvency proceedings,  of  property  which  has  been  declared  a 
homestead.  Therefore,  the  proceedings  had  for  a sale  in  this 
case  passed  no  title. 

Judgment  and  order  reversed. 


INo.  7,018. — In  Bank.] 

December  22,  1882. 

M.  C.  HAWLEY  & CO.  v.  W.  D.  CAMPBELL  et  al. 

Discharge  in  Insolvency  of  Individual  Member  of  Pish  from  Firm 
Debts. — Under  the  Insolvency  Act  of  May  4,  1852,  and  the  Acta  amend- 
atory thereof  and  supplemental  thereto,  the  discharge  of  an  Individual 
memoer  of  a firm  from  all  his  debts  operates  as  a discharge  from  all  his 
individual  liability  for  the  debts  of  the  firm. 
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Cash  Dibttngcisiibd. — Neither  of  the  case*  entitled,  respectively,  Meyer  v. 
Kohl  man,  8 Cal.  44 ; California  Furniture  Company  v.  Haleey,  54  Id. 
715 : Olenn  v.  Arnold,  50  Id.  031  ; Freeman  v.  Campbell,  Id.  639 ; and  In 
re  Baker  A namilton,  55  Id.  302,  went  further  than  to  hold  that  by  the 
Insolvency  Act  of  May  4,  1852,  and  the  Act  amendatory  thereof  and  sup- 
plemental thereto,  no  provision  was  made  for  the  relief  of  an  Insolvent 
partnership,  and,  as  a consequence,  that  the  insolvency  Court  under  those 
Acts  could  not  administer  partnership  property  nor  prevent  partnership 
creditors  from  subjecting  such  property  to  the  payment  of  their  debts. 
In  none  of  the  cases  mentioned  was  It  held  that,  under  the  Acts  referred 
to,  an  Individual  member  of  a firm  could  not  be  discharged  from  his  In- 
dividual liability  for  Arm  debts.  Nor,  In  our  opinion,  does  such  result 
necessarily  or  logically  follow  from  the  doctrine  of  those  cases. 


Appeal  by  plaintiffs  from  the  judgment  of  the  Superior 
Court  of  the  County  of  Colusa.  Hatch,  J. 

Action  on  promissory  notes.  This  action  was  brought  by 
plaintiffs,  M.  C.  Hawley  & Co.,  to  recover  of  the  defendants, 
Campbell  & Spurgeon,  $3,700  and  interest  on  two  several 
promissory  notes,  executed  by  them  as  partners,  to  plaintiffs, 
on  Oetol>er  1,  1878.  The  defendants  answered,  and  set  up 
their  individual  proceedings  in  insolvency  and  discharges  un- 
der the  Act  of  May  4,  1852,  and  the  Acts  amendatory  thereof 
and  supplemental  thereto,  as  a bar  to  the  action.  As  individ- 
uals they,  at  the  time,  surrendered  all  of  their  property.  The 
Court  made  and  filed  its  written  'findings,  and  drew  as  con- 
clusions of  law  therefrom,  that  defendants  were  entitled  to 
judgment  against  plaintiffs  for  their  costs,  and  gave  judgment 
accordingly.  From  the  judgment,  this  appeal  is  prosecuted 
by  the  plaintiffs. 


John  T.  Harrington,  for  Appellants. 

It  would  seem  that  it  is  no  longer  an  open  question  in  this 
State,  that  where  partners  have  severally  filed  their  petitions 
in  insolvency  under  the  Act  of  May  4,  1852,  no  jurisdiction 
was  thereby  acquired  by  the  insolvent  Court  over  the  estate 
of  the  partnership,  and  that  discharges  of  the  individual 
members  of  the  firm  could  not  be  made  operative  against  the 
firm  debts.  ( Glenn  v.  Arnold,  56  Cal.  631;  Freeman  v. 
Campbell,  id.  639.)  In  these  eases  the  legal  effect  of  the  in- 
solvency proceedings  and  discharges  of  these  identical  defend- 
ant* came  under  review  by  this  Court,  and  it  was  there  dis- 
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tinctly  held  that  they  were  not  thereby  discharged  from  their 
partnership  or  firm  debts.  The  insolvency  Court  acquired  no 
jurisdiction  of  the  subject-matter  of  the  partnership,  and 
therefore  could  not  discharge  its  members  from  partnership 
liabilities. 

Questions  of  a like  character  have  arisen  under  the  United 
States  Bankrupt  Act,  with  this  difference:  that  by  the  latter, 
provision  is  made  for  the  insolvency  of  partnerships ; while 
under  our  law  there  is  no  authority  for  such  proceedings. 
But  even  under  the  United  States  Bankrupt  Act,  it  has  been 
uniformly  held,  under  proceedings  by  individual  members  of 
a partnership  that,  giving  no  schedule  of  firm  debts  or  assets, 
nor  praying  for  a discharge  from  firm  liabilities,  the  discharge 
when  obtained  will  relieve  the  bankrupt  from  his  individual 
indebtedness  and  not  from  partnership  liability.  {Corey  v. 
Perry,  67  Maine,  140;  77  N.  Y.  218  ; 1 Bank.  R.  341 ; 22  Wall. 
395;  3 Biss.  491;  Hudgins  v.  Lane,  11  Nat.  Bank.  Reg.  463  ; 
15  id.  417 ; 2 Ben.  96;  3 id.  386;  6 id.  20;  Nat  Bank.  Reg. 
331;  17  id.  76.) 

The  insolvency  proceedings  and  discharges  of  the  defend- 
ants relied  upon  by  them,  as  a bar  to  the  plaintiffs’  demand, 
had  no  effect  whatever  to  relieve  them  from  their  partnership 
liabilities,  and  the  plaintiffs  were,  therefore,  entitled  to  judg- 
ment upon  the  findings  for  their  demand. 

A.  L.  Hart,  for  Respondents. 

The  appeal  in  thi3  cause  presents  but  a single  question,  viz. : 
Whether  the  members  of  a firm  may  be  compelled  to  pay  the 
firm  debts  after  the  discharge  of  the  individual  members  of 
said  firm  in  insolvency,  and  after  all  the  assets  of  the  firm 
have  been  exhausted  in  the  payment  of  the  firm  liabilities. 
The  cose  differs  from  the  cases  of  Freeman  v.  Campbell  £• 
Spurgeon,  and  Glenn  v.  Arnold,  cited  in  appellant’s  points, 
in  that  in  those  cases  the  firm  property  had  not  been  ex- 
hausted, and  this  Court,  expressly  reserving  the  question 
herein  involved,  decided  that  the  discharge  in  insolvency  did 
not  operate  to  release  the  partnership  property  from  partner 
ship  indebtedness.  In  the  form  of  those  two  cases  the 
judgment  was  in  the  nature  of  judgment  in  rem  against 
the  property  of  the  partnership  remaining,  and  contained 
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a provision  that  the  said  property  should  be  sold,  and  the 
proceeds  thereof  applied  to  the  judgment,  and  thereupon 
the  said  judgment  should  be  satisfied.  The  ground  upon 
which  those  decisions  were  based  was  that  the  insolvency 
Court,  by  its  insolvency  proceedings,  acquired  no  jurisdiction 
over  the  partnership  property.  In  this  cause  it  appears  that 
all  of  the  property  of  Campbell  & Spurgeon,  both  individual 
and  partnership,  was  surrendered  to  the  assignee,  and  the 
whole  thereof  was  applied  to  the  payment  of  the  partnership 
indebtedness  long  prior  to  the  commencement  of  this  action. 
Another  essential  and  important  difference  between  the  case 
of  Freeman  et  al.  v.  Campbell  & Spurgeon  and  this  case  is  that 
in  the  former  a writ  of  attachment  had  been  issued  under 
which  property  of  the  firm  had  been  attached,  while  in  this 
case  no  attachment  appears  to  have  been  issued,  and  there  was 
no  firm  property  to  attach. 

The  decrees  finally  discharging  the  defendants  in  insolvency 
establish,  at  least  primarily,  the  existence  of  all  facts  that  are 
essential  to  valid  decrees,  all  intendments  being  in  favor  of 
the  jurisdiction  of  the  Court  and  the  regularity  of  its  exercise, 
and  the  effect  of  those  decrees  was  to  discharge  the  defendants 
from  individual  responsibility  for  firm  indebtedness.  The 
statute  under  which  the  said  proceedings  in  insolvency  were 
had  provided : “ Every  insolvent  debtor  may  be  discharged 

from  his  debts  as  hereinafter  provided,”  etc.  (Hittell’s  Codes 
and  Statutes,  15,505.) 

The  statute  is  couched  in  language  sufficiently  general  to 
cover  all  persons,  whatever  may  be  their  relations  in  business. 
The  rule  contended  for  by  appellant  would  require  the  sec- 
tion of  the  statute  quoted  above  to  he  so  construed  as  to 
make  it  read : “ Every  insolvent  debtor,  except  members  of 

firms,  may  be  discharged,”  etc.  This  exception  is  not  con- 
tained in  the  statute,  and  the  language  of  the  statute  is  itself 
in  conflict  with  such  a construction.  Each  partner  is  indi- 
vidually liable  for  the  debts  of  the  firm,  and  this  liability 
may  be  satisfied  out  of  his  individual  property  under  an  exe- 
cution issued  upon  a judgment  against  the  firm.  Liability 
for  firm  indebtedness  is,  in  its  nature,  joint  and  several ; each 
partner  is  liable  in  solido  for  the  indebtedness  of  the  firm. 
The  decree  in  insolvency  operates  to  discharge  the  partner 
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from  individual  responsibility  for  firm  indebtedness,  and  his 
assignment  vests  his  individual  property  as  well  as  his  indi- 
vidual interest  in  the  firm  property  in  his  assignee.  ( Lotlirop 
v.  Tilden,  8 Cush.  375 ; Hilliard  on  Bankruptcy,  59,  GO,  61, 
79;  Story  on  Partnership,  339,  340;  Willson  v.  Qomparts,  11 
Johns.  193;  Alter  v.  McCullen,  27  La.  Ann.  251;  Dorn  v. 
O’Neale,  6 Nev.  155;  Murray  v.  Murray,  5 Johns.  Ch.  70; 
Ualsey  v.  Norton,  45  Miss.  703;  Gibson  v.  Green,  45  Miss. 
209;  Ex  parte  Foster,  2 Story,  131;  Lowry  v.  Moirison,  11 
Paige,  327;  Lacy  v.  Rockett,  11  Ala.  1002;  Tucker  v.  Oxley, 
5 Cranch,  34.) 

In  this  case,  there  being  no  firm  property  out  of  which  to 
direct  the  satisfaction  of  the  plaintiff’s  demand,  any  judgment 
that  might  be  rendered  against  the  defendants  would  practi- 
cally operate  as  an  individual  judgment  only,  and  would  be 
executed  against  the  individual  property  of  the  defendants 
acquired  since  their  several  discharges  of  insolvency.  There 
is  an  evident  distinction  between  the  liability  of  the  firm  and 
the  individual  liability  of  the  members  of  the  firm  for  firm 
indebtedness.  The  latter  is  not  a firm  liability,  it  is  the  in- 
dividual liability  of  a member  of  the  firm  created  by  law,  and 
from  such  indebtedness  the  individuals  may  be  relieved  by  the 
insolvency  Court.  A judgment  in  favor  of  the  plaintiff,  unless 
limited  in  its  operation  to  firm  property,  would  necessarily 
follow  the  nature  of  the  demand,  and  hence  would  partake 
partially  of  the  nature  of  an  individual  judgment.  But  in 
this  cause,  the  record  showing  that  the  firm  property  has  been 
exhausted,  there  could  be  no  such  thing  as  a judgment  against 
property  that  has  no  existence. 

Ross,  J.: 

No  one  of  the  cases  entitled,  respectively,  Meyer  v.  Kokl- 
man,  8 Cal.  44 ; California  Furniture  Company  v.  Hal- 
sey, 54  id.  315  ;•  Glenn  v,  Arnold,  56  id.  631 ; Freeman  v. 
Campbell,  id.  639,  and  In  re  Baker  & Hamilton,  55  id. 
302,  went  further  than  to  hold  that  by  the  Insolvent  Act  of 
May  4,  1852,  and  the  Act  amendatory  thereof  and  supple- 
mental thereto,  no  provision  was  made  for  the  relief  of  an  in- 
solvent partnership,  and,  as  a consequence,  that  the  insolvency 
Court  under  those  Acts  could  not  administer  partnership 
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property  nor  prevent  partnership  creditors  from  subjecting 
such  property  to  the  payment  of  their  debts.  In  none  of  the 
cases  mentioned  was  it  held  that,  under  the  Acts  referred  to 
an  individual  member  of  a firm  could  not  be  discharged  from 
his  individual  liability  from  firm  debts.  Nor,  in  our  opinion, 
does  such  result  necessarily  or  logically  follow  from  the  doc- 
trine of  those  cases. 

Inasmuch  as  the  insolvency  Court  has,  under  the  Act  of 
1852  and  the  Acts  amendatory  thereof  and  supplemental 
thereto,  no  jurisdiction  of  a partnership  or  of  partnership 
property,  the  creditors  of  such  firm  can  lawfully  pursue  the 
firm  property  regardless  of  the  insolvency  proceedings.  As 
long  as  there  remains  any  partnership  property,  it  is  prima- 
rily liable  for  partnership  debts.  When  those  debts  are  paid, 
if  anything  remains  of  the  partnership  property,  it  belongs  to 
the  partnership;  and  in  this  each  of  the  members  of  the  firm 
have  an  interest.  Such  interest  is  liable  for  the  individual 
debts  of  the  individual  members  of  the  firm.  But  each  mem- 
ber of  the  firm  is  also  individually  liable  for  all  of  the  debts 
of  the  firm  of  which  he  is  a member.  When  as  an  individual 
he  seeks  the  benefit  of  the  Act  in  question,  he  is  required  to 
execute  an  assignment  of  all  of  his  property,  and  to  file  a 
schedule  setting  forth,  among  other  things,  a.  full,  complete, 
and  perfect  inventory  of  all  of  his  property,  with  a list  of 
losses  he  may  have  sustained,  giving  the  names  of  his  credi- 
tors, if  known,  the  amount  due  to  each  creditor,  and  the  cause 
and  nature  of  said  indebtedness,  and  when  it  accrued.  His 
individual  interest  in  the  residuum  of  the  partnership  property, 
if  any,  is  included  in  this  schedule  and  assignment;  and  when 
auch  assignment  is  made  in  good  faith  and  without  fraud, 
the  insolvent  debtor  may,  in  our  opinion,  be  discharged  from 
all  individual  liability  for  partnership  as  well  as  other  debts. 
The  language  of  the  statute  is : “ Every  insolvent  debtor  may 
be  discharged  from  his  debts,”  etc.  A partnership  debt  for 
which  he  is  individually  liable  is  as  much  “ his  ” debt  as  is  any 
other  individual  debt  he  may  owe;  and  to  hold  that  from  the 
former  he  can  not  be  discharged,  would  be  to  import  into  the 
Btatutc  an  exception  not  there  made;  and  not  authorized  nor 
indeed  called  for  for  the  protection  of  the  partnership  credi- 
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tors,  since,  as  we  have  seen,  they  may  pursue  the  partnership 
property  without  regard  to  the  insolvency  proceedings. 
Judgment  affirmed. 

Thoenton,  Myeick,  McKinstey,  and  McKee,  JJ.,  and 
Moeeison,  C.  J.,  concurred. 

Shaepstein,  J.,  dissented. 


(No.  7,418.  — Department  Two.] 

December  22,  1882. 

SAMUEL  H.  HARMON  v.  LUCY  B.  PAGE  et  al. 


Liability  in  Equity  or  Stockholder  to  Creditor  of  an  Insolvent  Com- 
mercial Corporation.  — A Court  of  equity  will,  for  the  beneflt  of  a cred- 
itor of  an  Insolvent  commercial  corporation,  compel  a stockholder  In  such 
corporation  to  pay  In  the  amount  of  capital  stock  which  he  has  contracted 
with  the  corporation  to  take. 

Constitution  of  1879  as  to  Liability  of  Stockholders.  — Neither  Section 
2 nor  Section  3 of  Article  xll.  of  the  Constitution  of  1879,  relating  to  the 
liability  of  stockholders  In  corporations,  has  any  application  to  this  case, 
because  the  liability  of  the  stockholders  accrued  prior  to  the  adoption  of 
that  Constitution. 

Id.  — Constitution  of  1863.  — But  Sections  82  and  36  of  Article  It.  of  the 
Constitution  of  1863  are  substantially  the  same  as  Sections  2 and  3 of 
Article  xll.  of  the  Constitution  of  1879. 

Concurrent  Remedies  of  Creditor  of  such  Corporation.  — None  of  the 
provisions  of  either  Sections  32  or  36  of  Article  tv.  of  the  Constitution  of 
1863,  or  of  Section  322  of  the  Civil  Code  of  this  State,  ousts  a Court  of 
equity  of  Its  Jurisdiction  to  compel  the  stockholders  of  such  corporations, 
under  those  circumstances,  to  pay  In,  for  the  beneflt  of  creditors,  the 
amount  of  the  capital  stock  so  contracted  for  by  them.  The  two  remedies 
of  the  creditor  are  concurrent  — In  the  one  case  It  la  constitutional  or 
otntutory,  In  the  other  equitable. 

Statute  of  Limitations  — Pleadings  — Demurrer.  — The  defendants  de- 
murred to  the  complaint  In  this  action,  and  contended  that  the  cause  of 
action  Is  barred  by  the  Statute  of  Limitations.  The  complaint  was  filed 
August  30,  1878;  In  the  complaint  It  was  alleged  that  the  plaintiff,  on 
the  second  day  of  May,  1878,  recovered  a Judgment  against  the  Insolvent 
corporation,  upon  an  Indebtedness  which  accrued  between  the  ninth  of 
May  and  the  fifteenth  of  October,  1873.  No  disbandment  of  the  com- 
pany, no  cessor  of  business,  no  call  upon  the  subscribers  to  pay,  nor  the 
existence  of  any  other  fact  tbat  would  put  the  Statute  of  Limitation*  In 
motion,  was  averred  ti  the  complaint. 


Digitized  by  Google 


Dec.  1882.] 


Habkob  v.  Page. 


449 


3 rid:  A defendant  can  not  avail  hlmaelf  of  tbe  Statute  of  Limitation*  by 
demurrer  to  the  complaint,  unleaa  It  affirmatively  appean  therefrom  that 
tbe  action  la  barred  by  some  provision  of  tbat  statute ; In  tble  case  It  does 
not  so  appear,  and  the  demurrer  should  be  overruled. 

Appeal  by  the  plaintiff  from  the  judgment  of  the  District 
Court  of  the  Fourth  Judicial  District  of  the  State  of  Cali- 
fornia in  and  for  the  City  and  County  of  San  Francisco.  Mon- 
itisos,  J. 

Action  in  equity  to  compel  the  defendants,  as  stockholders 
in  insolvent  commercial  corporation,  to  pay  in  for  benefit  of 
plaintiff  amount  of  stock  contracted  for  by  them.  The  facts 
are  stated  in  the  opinion  of  the  Court 

Roche  & Desbeck  and  J.  W.  Carter,  for  Appellant 

In  equity  the  unpaid  subscription  of  a stockholder  is  re- 
garded as  a trust  fund,  pledged  for  the  payment  of  the  debts 
of  the  corporation.  Such  unpaid  shares  or  balances  are  assets 
of  the  corporation,  and  are  as  much  a part  of  the  capital 
stock  as  the  sums  that  have  been  realized  thereon.  They 
often  constitute  the  only  resource  of  the  company.  It  has 
been  long  a principle  of  equity  that  where  there  is  a claim 
which  may  be  directly  enforced  at  law  against  one  party,  but 
to  the  due  discharge  of  which  another  party  is  ultimately 
liable,  a court  of  equity  treats  it  as  a trust  by  the  party 
ultimately  liable,  which  may  be  directly  enforced  in  favor  of 
the  party  ultimately  entitled  to  the  benefit  of  it.  (2  Story’s 
Eq.  Jut.,  §§  1250-1252.)  In  this  case  we  have  a judgment 
against  the  corporation.  It  has  a right  to  enforce  payment 
of  its  subscriptions,  and  with  them  pay  our  judgment.  This 
doctrine  has  always  been  applied  to  the  unpaid  subscription 
of  a corporation  in  favor  of  creditors,  and  is  found  in  the 
text-books.  (Angell  & Ames  on  Corp.,  §§  602  et  seq.,  and 
authorities  cited.)  The  following  authorities  affirm  and  ap- 
ply the  principle  to  cases  such  as  the  one  at  bar:  Adler  v. 

Milwaukee  Pat.  Brick  Co.,  13  Wis.  57 ; Bartlett  v.  Drew,  57 
X.  Y.  587;  Ward  v.  Oriswoldville  Mfg.  Co.,  16  Conn.  693; 
Curran  r.  Stale  of  Arkansas,  15  How.  307 ; Nathan  v.  Mo- 
hawk Ins.  Co.,  3 Edw.  Ch.  228 ; Mann  v.  Currie,  2 Barb.  294 ; 
W allworth  v.  Holt,  4 MyL  & Cr.  619;  Allen  v.  Montgomery 

Cal.  Rio-a.  LXII  — 29 
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R.  R.  Co.,  11  Ala.  (N.  S.)  437 ; 1 Am.  Law  Mag.  96;  Afann  v. 
Cooke,  20  Conn.  177 ; Sanger  v.  TJpton,  91  U.  S.  60;  Hatch  v. 
Dana,  101  id.  210.) 

The  statutory  remedy  hy  selling  delinquent  shares  for  as- 
sessments does  not  affect  the  right  of  action  of  the  corporation 
on  the  subscription.  In  the  case  of  Instone  v.  The  Frankfort 
Bridge  Co.,  2 Bibb.  576,  in  discussing  this  question,  the  Court 
says:  “A  corporation  is  an  artificial  person,  which,  when 

formed  and  named  acquires  many  powers,  capacities,  and  in- 
capacities. Some  of  them,  as  Blackstone  observes,  are  neces- 
sary and  inseparably  incident  to  every  corporation,  and  are 
tacitly  annexed,  of  course,  as  soon  as  the  corporation  is 
duly  created.  Such  is  the  right  or  capacity  to  sue  or  be 
sued,  implead  or  be  impleaded,  grant  or  receive,  and  do  all 
other  acts  as  a natural  person  may.  (1  Bl.  Com.  502.)  It 
follows,  therefore,  that  the  right  to  sue  would  attach  to  the 
company  as  soon  as  it  was  organized  upon  principles  of  the 
common  law,  independent  of  any  provision  in  the  Act  creat- 
ing the  company.  Nor  can  we  perceive  that  it  can  make  any 
difference  with  respect  to  the  right  to  sue,  whether  the  debt 
or  demand  is  due  by  subscription  or  accrues  on  any  other  ac- 
count The  subscriber  is  as  much  bound  to  pay  the  amount 
of  the  shares  subscribed  by  him  as  he  would  be  to  pay  any 
other  debt,  and  the  right  of  the  company  to  demand  payment 
is  incontestable.  Where  there  is  such  an  obligation  on  the 
one  to  pay,  and  a right  in  the  other  to  demand  payment,  the 
failure  to  pay  necessarily  superinduces  a remedy  by  suit 
That  the  provision  of  the  Act  giving  to  the  company  the  right 
to  sell  the  shares  of  a delinquent  subscriber  does  not  amount 
to  a negation  of  the  right,  seems  equally  clear.  The  provi- 
sion is  in  the  affirmative,  and  it  is  a maxim  of  law  that  an 
affirmative  statute  does  not  take  away  the  common  law.  Tin* 
remedy  given  by  the  Act  is  cumulative  only,  and  the  com- 
pany had  a right  to  resort  either  to  that  or  the  remedy  which 
the  common  law  gave.  It  was  mentioned  in  the  argument  as 
a rule  of  law,  that  where  a statute  creates  a right,  and  pre- 
scribes a mode  in  which  it  shall  be  enforced,  the  mode  pre- 
scribed by  statute  and  no  other  must  be  pursued.  Whether 
such  a rule  exists  or  not,  is  not  material  to  decide,  for  it  is 
plain  that  it  is  wholly  inapplicable  to  the  case  before  the 
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Court  The  right  to  the  demand  due  from  the  defendant  was 
not  given  to  the  company  by  the  Act  of  incorporation.  That 
Act,  by  creating  the  corporation,  gave  it  capacity  to  acquire 
the  right,  but  the  right  itself  was  acquired  by  the  defendant’s 
becoming  a subscriber;  its  existence,  therefore,  depended  upon 
his  consent,  and  was  not  and  could  not  have  been  created  by 
the  Act  of  incorporation.”  The  following  authorities  sustain 
these  views:  1 Redf.  on  Rail.  163,  note  3;  An g.  & Ames  on 
Corp.,  § 649 ; Rutland  etc.  R.  R.  v.  Thrall , 35  Vt.  536 ; Hartford 
etc.  R.  R.  v.  Kennedy,  12  Conn.  499;  Buffalo  and  N.  Y.  City 
R.  R.  v.  Dudley,  14  N.  Y.  336 ; Spangler  v.  Indiana  etc.  R.  R., 
21  111.  276;  N.  H.  R.  R.  Co.  v.  Johnson,  30  N.  II.  402;  Pis 
cataqua  Ferry  Co,  v.  Jones,  39  id.  491;  Herkimer  M.  and  H. 
Co.  v.  Small,  21  Wend.  273. 

It  follows  that  the  statutory  liability  imposed  upon  stock- 
holders for  the  debts  of  the  company  in  no  way  interferes 
with  the  equitable  remedy  sought  here  to  be  enforced.  “ Un- 
paid stock  i3  part  of  the  assets  of  an  insolvent  corporation 
without  the  aid  of  any  statute,  and  creditors  may  compel  its 
collection  by  the  trustees  by  proceedings  in  equity.”  ( Briggs 
v.  Penniman,  8 Cow.  387 ; S.  C.,  18  Am.  Dec.  454.)  In  Has- 
kins v.  Harding,  2 DilL  106,  the  Court  say : “ Without  the  aid 
of  any  statute  the  unpaid  subscriptions  to  the  capital  stock 
constitute  a fund  available  to  creditors  who  are  unable  to  make 
their  demands  from  the  corporate  debtor,  and  equity  will  lend 
its  aid  to  enforc®  payment  for  the  benefit  of  creditors.”  The 
same  rule  is  stated  in  almost  the  same  words  in  Winans  v. 
McKean  R.  R.  and  Nav.  Co.,  6 Blatchf.  222.  The  same  reasons 
that  have  been  adduced  to  show  that  the  statutory  remedy  for 
the  collection  of  assessments  or  calls  was  not  exclusive  in  the 
case  of  the  corporation,  apply  with  equal  force  to  establish 
that  the  creditor  is  not  confined  exclusively  to  his  statutory 
remedy,  unless  where  the  right  attempted  to  be  enforced  is 
conferred  by  statute.  ( Instone  v.  Frankfort  Bridge  Co., 
supra;  Sedgwick  Stat.  and  Const.  Law,  401 ; Ward  v.  Sev- 
erance, 7 Cal.  126.)  In  Ohio  it  was  held  that  an  action  for 
unpaid  assessment*  on  subscription  for  stock  might  bo  joined 
in  an  action  on  the  statutory  liability  of  stockholders.  (War- 
ner v.  Callender,  20  Ohio  St.  190.) 

This  action  is  not  barred  by  the  Statute  of  Limitations. 
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If  the  corporation  can  recover,  the  plaintiff  can,  because  it  is 
through  the  corporation  that  his  equities  are  enforced.  As 
long  as  the  corporation  is  not  barred  by  the  statute,  neither 
is  the  creditor.  Our  debts  are  in  full  force  against  the  cor- 
poration. Plaintiff’s  judgment  against  it  was  recovered  May 
2,  1878,  and  the  complaint  in  this  action  was  filed  August  30, 
1878,  the  judgment  being  in  full  force.  Our  view  of  this 
case  is  fully  sustained  by  the  Supreme  Court  of  Georgia, 
in  the  case  of  Cherry  v.  Lamar,  58  Ga.  541.  In  that  case 
the  same  question  as  to  the  Statute  of  Limitations  was 
raised  as  in  the  one  at  bar.  The  Supreme  Court  said: 
“ When  judgment  creditors  of  a corporation  who  have 
exhausted  their  remedy  against  their  debtor  proceed  by  bill 
to  subject  debts  equitably  liable  to  the  payment  of  their  judg- 
ments, they  are  not  barred  if  their  judgments  are  not  dormant 
and  if  the  debts  they  seek  to  reach  are  not  barred,  as  between 
the  corporation  and  its  debtors,  in  this  case  the  stockholders 
who  stand  indebted  on  their  subscriptions  to  the  capital  stock; 
* * * that  an  action  on  the  bills  would  have  been  barred 

when  the  present  cause  was  commenced  is  quite  immaterial,  the 
rights  of  the  creditors,  as  against  the  bank,  rest  now,  not  upon 
the  bills,  but  upon  the  judgments;  and  as  against  the  sub- 
scribers to  the  stock,  upon  the  contracts  of  subscription,  by 
which  the  subscribers  became  bound  to  the  bank.  For  the 
purposes  of  this  proceeding,  it  is  not  necessary  that  the  com- 
plainants should  disclose  the  causes  of  action  which  they  had 
against  the  bank,  and  on  which  their  suits  (commenced  in 
December,  1869)  were  founded.  It  is  enough  that  they  pro- 
duce the  judgments  which  were  rendered  in  those  suits,  and 
show  that  they  are  unsatisfied,  and  that  satisfaction  can  not 
be  obtained  without  resort  to  the  fund  now  sought  to  be 
brought  in.”  The  discussion  of  the  Statute  of  Limitations, 
therefore,  limits  itself  to  the  question,  whether  the  subscrip- 
tions are  barred  as  between  the  corporation  and  the  sub- 
scribers. 

As  appears  from  the  complaint,  the  corporation,  the  City 
Paving  Company,  was  organized  and  incorporated  November 
10,  1868,  before  the  Codes  were  in  effect.  The  law  governing 
the  incorporation  will  be  found  in  the  first  volume  of  Hittell’s 
General  Laws,  pp.  147  el  seq.  By  Section  441  (Sec.  10),  p.  148, 
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it  is  provided  that  “ the  trustees  shall  have  power  to  call  in 
and  demand  from  the  stockholders  the  sums  by  them  subscribed, 
at  such  times  and  in  such  payments  or  installments  as  they 
may  deem  proper.”  The  statute  of  New  York  on  this  subject 
provided  that  the  directors  might  require  the  subscribers  to 
pay  the  amounts  subscribed  in  such  manner  and  in  such  in- 
stallments as  they  might  deem  proper.  Charles  Bouton  sued 
the  Dry  Dock  etc.  Stage  Company,  a corporation  organized 
under  that  statute,  for  goods  sold.  The  Marine  Court  allowed 
the  defendants  to  set  off  the  par  value  of  four  shares  of  their 
capita]  stock,  as  money  due  them  upon  the  plaintiff’s  subscrip- 
tion for  such  four  shares.  The  judgment  was  reversed  in  the 
common  pleas,  on  the  ground  that  the  statute  clearly  con- 
templated a resolution  by  the  directors,  fixing  the  manner  and 
the  installments  required ; that  the  plaintiff’s  subscription 
was  subject  to  this  provision,  and  he  did  not  agree  to  pay,  nor 
was  he  bound  to  pay,  until  so  required;  and  it  was  held  that 
the  set-off  ought  not  to  have  been  allowed  at  all,  without  evi- 
dence that  the  subscription  had  become  payable,  under  a proper 
call  by  the  directors  for  payment  ( Bouton  v.  Dry  Dock  Co.,  4 
E.  D.  Smith,  420.) 

It  was  held  in  The  Western  R.  R.  Co.  v.  Avery,  64  N.  C.  491, 
that  the  Statute  of  Limitations  against  a subscriber  commenced 
to  ran  only  from  the  call.  In  Allibone  v.  Hager,  46  Pa.  St. 
48,  no  call  had  been  made  for  eleven  years,  and  it  was  claimed 
that  the  Statute  of  Limitations  would  be  a bar.  The  Court 
held  that  this  by  no  means  followed,  that  the  delinquent 
stockholders  might  all  the  time  have  controlled  the  corpora- 
tion, and  yearly  received  profits,  and  it  would  be  strange  if 
they  could,  by  a failure  to  call  subscriptions  from  themselves, 
raise  a bar  in  favor  of  themselves  against  the  creditors  of  the 
corporation.  See  also  Red  field  on  Railways,  163,  where  the 
author  says:  “A  subscription  for  shares  is  justly  regarded  as 

equivalent  to  a promise  to  pay  calls  as  they  shall  be  legally 
made  to  the  amount  of  the  shares.”  Also  same  authority, 
p.  180,  same  volume.  And  to  the  same  effect,  Mansfield  etc. 
R.  R.  Co.  v.  Hall,  26  Ohio  St.  310.  A party  subscribing  for 
stock  of  a corporation  is  not  liable  except  for  amounts  of  as- 
sessments duly  levied.  ( California  Sugar  Co.  v.  Schaefer,  57 
Cal.  398.)  Even  if  the  recovery  of  the  subscription  was 
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barred  by  limitation  against  the  corporation,  it  would  not  be  so 
against  the  plaintiff.  ( Eyre  v.  Beebe,  28  How.  Pr.  335.)  The 
corporation  by  its  release  to  the  subscriber  could  not  relieve  him 
from  his  liability  to  pay  his  subscription  when  called  upon 
by  a creditor.  ( Upton  v.  Trebilcock,  91  U.  S.  45.)  Neither 
can  it  do  so  indirectly  by  its  laches.  Whether  the  creditors  of 
a mining  corporation  whose  stockholders  have  entered  into  no 
conventional  obligation  to  pay  subscriptions  would  be  liable 
to  such  an  action  as  this,  is  a question  not  involved  here. 
Judge  Hoffman,  of  the  District  Court  of  the  United  States,  has 
held  not.  (In  re  The  South  Mountain  Cons.  M.  Co.,  7 P.  C. 
L.  J.  748.) 

McAllister  & Bergin,  for  Respondents. 

In  support  of  the  judgment  we  beg  to  submit  the  following 
points  : 

As  a suit  based  upon  the  statutory  liability  of  a stockholder, 
the  action  is  clearly  barred  by  the  Statute  of  Limitations.  ( Stil- 
phen  v.  Ware,  45  Cal.  Ill;  Davidson  v.  Bankin,  34  id.  505; 
Parrott  v.  Colby,  6 Hun,  N.  Y.,  56.)  The  original  indebted- 
ness accrued  between  May  8 and  October  15,  1873.  In  actions 
upon  stockholders’  statutory  liability,  the  doctrine  of  contribu- 
tion does  not  obtain.  ( United  States  v.  Knox,  102  U.  S.  426.) 
The  complaint  is  fatally  defective  as  one  based  upon  the  indi- 
vidual liability  of  the  stockholder. 

The  individual  liability  of  a stockholder  is  direct  and  con- 
current with  that  of  the  corporation  of  which  he  is  a stock- 
holder. A complaint,  based  upon  such  liability,  must,  there- 
fore, aver  all  the  facts,  and  with  the  like  precision,  averment 
of  which  would  be  necessary  to  establish  legal  liability  against 
the  corporation  itself.  (Larrabee  v.  Baldwin,  35  Cal.  168; 
Young  v.  Bosenhaum,  39  id.  646;  Ncilson  v.  Crawford,  52 
id.  248.)  The  Court  will  observe  that  the  complaint  in  this 
respect  is  radically  insufficient.  The  averment  that  “ the  in- 
debtedness upon  which  said  judgment  was  recovered,  and 
upon  which  the  same  is  founded,  was  incurred  bv  the  City 
Pavement  Company  between  the  ninth  of  May,  1873,  and  the 
fifteenth  of  October,  1873,  and  that  the  said  City  Pavement 
Company  was  then,  and  ever  since  has  been,  and  still  is. 
wholly  insolvent,”  utterly  fails  to  allege  any  issuable  fact.  It 
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is  simply  an  averment  of  a bald  legal  conclusion.  Who  were, 
then,  the  stockholders?  what  were  the  number  of  their 
respective  shares  of  stock  ? what  were  the  debts  and  liabilities 
of  the  company  ? — in  fact,  all  and  every  of  the  elements 
necessary  to  support  such  an  action  are  entirely  wanting  in 
this  complaint  Nor  is  the  action  any  the  more  tenable  upon 
the  ground  of  liability  for  unpaid  subscription  to  capital 
stock.  Such  liability  is  several,  separate,  and  distinct  There 
is,  of  course,  no  such  thing  as  contribution  between  the  re- 
spective subscribers  to  the  capital  stock  of  a corporation  upon 
their  respective  subscriptions.  The  liability  of  each  is  separ- 
ate and  several,  and  not  joint  Hence,  there  is  clearly  a 
misjoinder  of  parties  defendant,  as  well  as  an  utter  absence  of 
right  to  recover  on  the  part,  of  the  plaintiff. 

As  observed  by  this  Court  in  The  California  Sugar  Manu- 
facturing Co.  v.  Schaefer,  57  Cal.  398:  “ If  the  subscription 
paper  was  signed  after  the  corporation  was  formed,  and  even 
if  the  subscription  can  be  considered  as  the  equivalent  of  a 
subscription  for  stock,  plaintiff  has  no  power  to  treat  the  sub- 
scribers differently  from  other  stockholders,  or  to  recover 
from  them  other  than  the  amounts  of  assessment  duly  levied.” 
The  complaint  in  this  case  wholly  fails  to  allege  demand  for 
levy  of  any  assessment,  and  wholly  fails  to  show  any  right  in 
plaintiff  to  arrogate  to  himself  assertion  of  rights  which  legally 
can  only  be  asserted  by  the  corporation.  The  liability 
of  any  of  respondents  for  unpaid  subscription  is  primarily 
and  directly  to  the  corporation.  The  corporation  alone  has 
the  legal  right  to  assert  euch  liability.  Creditors  have  neither 
the  right  nor  the  title  to  do  so.  Nor  does  the  insolvency  of 
the  corporation  in  the  least  affect  this  njle. 

Under  the  statute  the  Board  of  Directors  are  clothed  with 
the  powers  of  the  corporation,  and  are  alone  entitled  to  assert 
its  rights.  ( Gashwiler  v.  Willis,  33  Cal.  19;  Gorham  v.  Oil- 
son,  28  id.  484;  Smith  v.  Hurd,  12  Mete.  385;  Allen  v.  Cur- 
tis, 26  Conn.  456;  Greaves  v.  Gouge,  16  Abb.,  N.  S.,  378;  S. 
C.,  69  N.  Y.  154;  Abbott  v.  Merriam,  8 Cush.  590.)  Courts 
of  equity  do  not  undertake  to  administer  the  affairs  of  cor- 
porations in  absence  of  some  equitable  ground,  upon  which 
exercise  of  its  jurisdiction  may  be  invoked.  ( Oglesby  v.  At- 
trill,  4 Morrison’s  Trans.  926.)  They  never  interpose  in 
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absence  of  some  such  equitable  ground.  ( Hawes  v.  Oakland, 
104  TJ.  S.  450.)  Neither  creditors  nor  stockholders  can  ignore 
a corporation  or  its  board  of  directors,  and  undertake  to  arro- 
gate to  themselves  assertion  of  the  rights  of  the  corporation 
in  absence  of  just  cause  therefor.  ( Glenny  v.  Langdon,  88 
TJ.  S.  29 ; Bate  v.  Qraham,  1 Kern.  239.) 

The  complaint  in  this  case  utterly  fails  to  show  any  equi- 
table ground  upon  which  a court  of  equity  would  interpose 
between  the  corporation  and  the  stockholders.  There  is  no 
pretense  of  any  fraud,  collusion,  or  improper  conduct  on  the 
part  of  the  board  of  directors  of  the  corporation.  As  long  as 
the  corporation  continues  to  exist,  the  board  of  directors  are 
the  legally  appointed  persons  charged  with  the  duty  to 
assert  the  rights  of  the  corporation,  alike  for  the  benefit  of 
its  stockholders  as  well  as  its  creditors.  This  is,  under  the 
law,  their  right  and  their  duty,  and  until  it  is  made  to  appear 
that  they  have  proved  recreant  to  their  trust,  a court  of 
equity  has  no  jurisdiction  to  wrest  from  them  exercise  of 
their  appropriate  functions,  or  itself  to  undertake  to  perform 
duties  specially  enjoined  upon  them  by  law.  As  already  ob- 
served in  the  aspect  in  which  we  now  speak  of  the  complaint 
it  is  manifestly  open  to  the  various  objections  to  it  taken  in 
the  demurrer,  viz. : Misjoinder  of  parties  plaintiff,  misjoinder 

of  parties -defendant,  and  misjoinder  of  causes  of  action.  We 
do  not,  however,  deem  it  necessary  to  discuss,  nor  do  we  pro- 
pose to  concede  the  proposition  with  respect  to  liability  of 
stockholders  for  unpaid  subscription  for  stock.  Upon  that 
subject  we  beg  to  call  the  attention  of  the  Court  to  the  case 
of  the  South  Mountain  Consolidated  Mining  Co.,  7 P.  C.  L 
J.  748.) 

liability  to  suit  upon  such  subscriptions  is  barred  by  tbe 
Statute  of  Limitations.  The  averment  is  “ that  the  indebted- 
ness upon  which  the  judgment  was  recovered,  and  upon 
which  the  same  is  founded,  was  incurred  by  the  City  Pave- 
ment Company,  between  the  ninth  of  May,  1873,  and  the 
fifteenth  day  of  October,  1873,  and  that  the  said  City  Pave- 
ment Company  was  then,  and  ever  since  has  been,  and  still 
is,  wholly  insolvent,”  from  which  it  is  evident  that  this  cor- 
poration, as  early  as  May,  1873,  ceased  to  be  a going  institu- 
tion, and  its  creditors  were  put  upon  diligence  to  assert  their 
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rights.  Even  as  against  liability  upon  subscriptions,  the 
statute  was  then  Set  in  motion.  If  they  can  now  sue,  they 
could  then  sue,  and  having  neglected  to  sue,  they  are  barred. 
If  they  could  not  then  sue,  neither  can  they  now  sue.  ( Gerry 
v.  Woodward,  53  Ala.  376 ; McCully  v.  Pittsburg  P.  F.  Co., 
32  Pa.  St  25 ; 36  id.  77.)  Moreover,  a single  creditor  can  not 
maintain  such  an  action. 

Morrison,  C.  J. : 

The  complaint  shows  that  the  defendant,  the  “ City  Paving 
Company,”  is  a corporation  duly  organized  and  formed  under 
the  laws  of  the  State  of  California,  on  or  about  the  tenth  day 
of  November,  1808,  with  a nominal  capital  stock  of  $500,000, 
divided  into  5,000  shares  of  $100  each.  It  also  avers  that  the 
defendants,  respectively,  at  the  times  mentioned  in  the  com- 
plaint, became  the  subscribers  to  shares  of  the  capital  stock  of 
the  corporation,  setting  forth  the  number  of  shares  subscribed 
for  by  each  of  them.  It  further  alleges  that  none  of  the 
defendants  have  ever  paid  into  the  corporation  any  portion  of 
the  capital  stock  subscribed  for  by  them,  and  charges  that  the 
whole  amount  that  each  defendant  subscribed  remains  due 
and  unpaid.  The  complaint  further  charges  that  on  the  sec- 
ond day  of  May,  1878,  the  plaintiff  recovered  a judgment 
against  the  City  Paving  Company  in  the  District  Court  of 
the  Fourth  Judicial  District,  for  the  sum  of  $10,500,  which 
judgment  still  remains  in  full  force  and  effect,  and  wholly 
unsatisfied.  That  an  execution  was  issued  on  such  judgment 
against  the  property  of  the  City  Paving  Company  which  was 
placed  in  the  hands  of  the  Sheriff  of  the  City  and  County 
of  San  Francisco,  and  has  been  returned  wholly  unsatisfied. 
That  the  indebtedness  upon  which  the  aforesaid  judgment 
was  recovered  accrued  between  the  ninth  day  of  May,  1873, 
and  the  fifteenth  day  of  October  of  that  year.  There  is  a 
further  averment  in  the  complaint  of  the  total  insolvency 
of  the  City  Paving  Company,  and  that  all  of  the  subscriptions 
of  the  defendants' to  the  capital  stock  of  the  corporation  were 
made  prior  to  the  creation  of  the  indebtedness  to  the  plain- 
tiff. To  the  complaint  the  defendants  demurred,  the  demurrer 
was  sustained  by  the  District  Court,  and  plaintiff  has  taken 
this  appeal. 
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The  questions  involved  in  the  case  are  somewhat  new  in 
this  State,  and  have  never  before  (within  our  knowledge)  been 
presented  to  the  Supreme  Court  for  decision.  An  examina- 
tion of  the  authorities  shows,  however,  that  a suit  in  equity 
by  creditors  of  a corporation,  to  compel  the  subscribers  to  the 
capital  stock  to  pay  in  their  subscriptions,  is  a very  common 
proceeding  not  only  in  England  but  alsc  in  this  country.  In 
Ang.  & Ames  on  Corporations,  § 602,  we  find  the  law  thus 
stated : “ It  has  been  held  that  when  the  trustees,  or  other 
proper  agents  for  that  purpose,  neglect  to  call  in  the  debts  due 
by  the  stockholders  of  a corporation  for  stock,  so  as  to  enable 
the  company  to  pay  its  debts,  a creditor,  by  a bill  in  chancery, 
can  compel  such  agents  to  enforce  contribution  from  the  stock- 
holders according  to  their  subscriptions.”  In  the  case  of  Henry 
v.  The  Vermillion  Railroad  Co.  and  other  stockholders,  17 
Ohio,  189,  the  Court  say:  “These  bills  are  filed  under  the  act 
directing  the  mode  of  proceeding  in  chancery.  They  set  forth 
judgments  at  law  recovered  against  the  Company;  further, 
that  after  efforts  made,  they  could  not  be  collected  on  execu- 
tion, and  that  the  individual  defendants  are  indebted  to  the 
Company  as  stockholders,  upon  their  stock  subscriptions.  The 
principle  has  already  been  recognized  by  this  Court,  that  a 
creditor’s  bill  will  lie  against  a stockholder  of  an  incorporated 
company,  to  compel  him  to  pay  over  to  a judgment  creditor 
the  amount  of  his  subscription,  which  had  not  before  been 
paid  to  the  company  ( Miers  et  al.  v.  Zanesville  etc.  Turnpike 
Co.,  11  Ohio  273;  S.  C.,  13  id.  197),  and  the  authority  of  these 
cases  we  find  no  reason  to  deny.” 

In  the  case  of  Haskins  v.  Harding,  2 Dill.  C.  C.  106, 
Dillon,  Circuit  Judge,  uses  the  following  language:  “With- 
out the  aid  of  any  statute,  the  unpaid  subscriptions  to  the 
capital  stock  constitute  a fund  available  to  creditors  who 
are  unable  to  make  their  demands  from  the  corporate  debtor, 
and  equity  will  lend  its  aid  to  enforce  payment  for  the  ben- 
efit of  creditors.”  (Citing  numerous  authorities.)  In  the 
case  of  Ogilrie  et  al.  v.  The  Knox  Insurance  Co.,  22  How. 
380,  the  Supreme  Court  of  the  United  States  maintained 
the  same  principle  in  a case  where  the  subscriptions  were 
obtained  by  fraud.  It  is  there  said  that,  “ in  a bill  by  a 
judgment  creditor  against  an  incorporated  insurance  com- 
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pany  and  its  stockholders,  to  compel  the  latter  to  pay  up  the 
balance  due  on  their  several  subscriptions  to  the  stock,  they 
can  not  be  allowed  to  defend  themselves  by  an  allegation  that 
their  subscriptions  were  obtained  by  fraud  and  misrepresenta- 
tions of  the  agent  of  the  company.  It  is  too  late,  after  the 
investment  is  found  unprofitable  and  debts  are  incurred,  for 
stockholders  to  withdraw  their  subscriptions  under  such  a 
pretense  or  plea.” 

The  case  of  Adler  et  al.  v.  The  Milwaukee  Patent  Brick 
Manufacturing  Company  et  al.,  13  Wis.  57,  is  a strong  case 
to  the  same  effect.  The  language  of  the  Court  is  that  “ the 
stockholders,  being  in  general  free  from  personal  responsibility, 
the  capital  stock  constitutes  the  sole  fund  to  which  creditors 
look  for  the  liquidation  of  their  demands.  It  is  the  basis 
of  the  credit  which  is  extended  to  the  corporation  by  the  pub- 
lic, and  a substitute  for  the  individual  liability  which  exists 
in  other  cases.  So  far  as  the  creditors  are  concerned,  it  is 
regarded  in  the  law  as  a trust  fund,  pledged  for  the  payment 
of  the  debts  of  the  corporation.  * * * If,  therefore,  by 

the  willful  or  stubborn  inaction  of  tho  directors  or  stockholders 
the  company  fails  to  meet  its  obligations  afld  perform  its 
duties,  a court  of  equity  will,  on  a proper  application,  afford 
the  requisite  relief.” 

' In  a very  recent  case  — South  Mountain  Con.  Mining  Co., 
7 Sawy.  30  — Hoffman,  J.,  says : “ I do  not  question  the 

power  of  the  Court  to  compel  contribution  of  unpaid  sub- 
scriptions to  the  capital  stock  of  an  insolvent  corporation  for 
the  purpose1  of  paying  its  debts.”  The  learned  Judge  cites 
numerous  decisions  of  the  Supreme  Court  of  the  United  States 
in  support  of  his  view  of  the  law. 

It  may  be  remarked  that  the  case  of  the  South  Moun- 
tain Consolidated  Mining  Company,  7 Sawy.  30,  was  carried 
by  writ  of  review  to  the  Circuit  Court,  was  there  affirmed, 
and  the  opinion  rendered  by  the  learned  Circuit  Judge  is 
relied  upon  by  the  defense  in  this  case.  But  with  due 
deference  to  the  very  able  counsel,  we  must  say  that  we  do 
not  think  that  it  sustains  defendants’  position.  Mr.  Justice 
Sawyer  there  says:  “Mining  corporations  in  California  are, 

in  these  particulars,  sui  generis.  They  are  organized  and 
earned  on  upon  principles,  in  these  respects,  wholly  different 
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from  banking,  railroad,  insurance,  and  other  like  commercial 
corporations  having  a subscribed  capital  stock.  There  is  no 
agreement,  express  or  implied,  to  pay  up  any  particular 
amount  of  stock,  and  no  one  understands  that  there  is.  Cer- 
tainly none  is  intended  by  the  parties.  If  there  is  a contract 
to  pay  up  the  full  nominal  amount  of  the  stock,  it  could  be 
called  in  from  time  to  time  without  regard  to  the  liabilities 
or  needs  of  the  corporation.  There  being  no  such  agreement, 
there  is  no  contract  or  agreement  to  pay  up  capital  stock, 
which  can  constitute  assets  of  the  corporation.  There  is  a 
mere  power  of  assessment  under  the  statute  and  by-laws  — 
not  a contract  to  pay  in  installments  upon  call;  but  this  mere 
power  to  assess,  independent  of  any  contract,  express  or  im- 
plied, to  pay  up  the  nominal  amount  of  capital  stock  in 
installments,  is  not  assets  of  the  corporation.” 

The  distinction  between  the  case  there  considered,  which 
involved  the  liability  of  a stockholder  in  a mining  corpora- 
tion, and  the  liability  of  a subscriber  to  the  capital  stock  of  a 
banking,  railroad,  insurance,  or  other  commercial  corporation, 
such  as  we  are  dealing  with  in  this  case,  is  clearly  marked 
out  in  the  opinion  of  Mr.  J ustice  Hoffman.  He  says : “ These 
principles  apply  to  all  cases  where  an  obligation  has  been 
created  or  incurred  on  the  part  of  a stockholder  to  pay  to  the 
corporation  a certain  sum,  being  the  par  value  of  the  capital 
stock  subscribed  for  or  transferred  to  him.  The  liability  thus 
created  grows  out  of  contract,  express  or  implied,  and  the 
creditors  of  the  corporation  may  avail  themselves  of  it,  as  of 
any  other  chose  in  action  or  equitable  assets  of  ‘the  corpora- 
tion, on  well-settled  and  familiar  principles.” 

Other  authorities  might  be  cited  in  support  of  the  view? 
above  presented,  but  we  think  we  have  sufficiently  shown  that 
when  a stockholder  has  contracted  with  the  corporation  to  pay 
in  a certain  amount  of  the  capital  stock,  he  is  bound  by  such' 
contract,  and  a court  of  equity  will  enforce  it  for  the  benefit 
of  creditors  of  the  insolvent  corporation. 

But  it  is  claimed  that  the  rule  above  stated  has  been 
changed  in  this  State.  In  the  first  place,  our  attention  has 
been  called  to  Section  2,  Article  xii.  of  the  new  Constitution, 
which  provides  that  “ dues  from  corporations  shall  be  secured 
by  such  individual  liability  of  tho  corporators  and  other 
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means  as  may  be  prescribed  by  law ; ” and  also  to  Section  3 of 
the  same  article,  which  declares  that  “ each  stockholder  of  a 
corporation,  or  joint  stock  association,  shall  be  individually 
and  personally  liable  for  such  proportion  of  all  its  debts  and 
liabilities  contracted  or  incurred,  during  the  time  he  was  a 
stockholder,  as  the  amount  of  stock  or  shares  owned  by  him 
bears  to  the  whole  of  the  subscribed  capital  stock,  or  shares 
of  the  corporation  or  association.”  But  the  above  provisions 
of  the  new  Constitution  do  not  apply  to  this  case,  as  the  lia- 
bility of  the  stockholders  accrued  before  the  new  Constitution 
was  adopted.  The  provisions  of  the  old  Constitution  on  this 
subject,  however,  were  substantially  the  same.  By  Section 
32,  Article  iv.  (Const,  of  1863),  it  is  provided:  “Dues  from 
corporations  shall  be  secured  by  such  individual  liability  of 
the  corporators,  and  other  means,  as  may  be  prescribed  by 
law.”  And  Section  36  >f  the  same  article  reads  as  follows: 
“Each  stockholder  of  s corpora) 'on,  or  joint-stock  association, 
shall  be  individually  and  personally  liable  for  his  proportion 
of  all  its  debts  and  liabilities.” 

We  are  also  referred  to  Section  322  of  the  Civil  Code,  re- 
specting the  liability  of  stockholders.  But  is  the  right  of  the 
creditors  of  the  corporation  to  pursue  the  subscribers  in 
equity,  as  has  been  attempted  in  this  case,  taken  away  by  the 
provisions  of  the  Constitution  or  the  Act  of  the  Legislature? 
We  think  not;  and  will  endeavor  to  show  that,  it  is  not,  by 
reference  to  the  authorities. 

Thompson,  in  his  recent  work  on  the  Liability  of  Stock- 
holders, says  (§  266):  “The  general  rule  is,  that,  although 
a creditor  has  a concurrent  remedy  against  a shareholder  at 
law,  this  does  not  oust  the  jurisdiction  of  the  courts  of  equity.” 
“ Section  266.  The  rule  obtaining  in  some  of  the  States,  in  case 
of  a statutory  liability,  is  that  the  creditor  has  a concurrent 
remedy  at  law.”  “ It  has  been  held,  under  a statute  of  indi- 
vidual liability,  that  where  a suit  in  equity  has  been  instituted 
for  such  a purpose  (the  benefit  of  all  the  creditors),  no  creditor 
can  institute  a separate  suit  for  the  enforcement  of  such 
liability  in  his  own  behalf.”  (§  275.) 

The  case  of  The  Bank  of  the  United  States  v.  Dallam  et  ah, 
4 Dana,  575,  is  an  authority  on  this  subject  That  was  a suit 
m chancery  against  the  shareholders  in  a corporation  called 
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the  Fayette  Paper  Manufacturing  Company,  the  charter  of 
which  contained  the  following  clause : “ Provided,  however, 

that  the  estate  and  property  of  every  individual  shareholder, 
who  holds  or  possesses  stock  in  said  corporation,  shall  at  all 
times  be  liable  and  subject  in  law,  in  proportion  to  his  or  her 
interest  therein,  to  pay  and  satisfy  all  debts  and  demands  con- 
tracted by  said  corporation  during  the  time  he  or  they  held 
stock  therein,  upon  a failure  of  the  corporate  funds  to  dis- 
charge the  same.”  The  plaintiff  had  recovered  a judgment 
against  the  corporation,  and  failing  to  collect  the  money  from 
it,  prosecuted  his  suit  on  the  equity  side  of  the  Court  against 
the  shareholders,  and  the  Court  there  says : “ As  the  judg- 
ment and  return  on  the  execution  thereon  entitled  the  bank 
to  demand  the  amount  of  its  debt  from  stockholders  in  their 
personal  right,  and  as  they  are  liable,  not  in  solido,  but  only 
distributively,  in  the  ratio  of  their  several  interests,  and  are 
moreover  multitudinous,  we  have  no  doubt  that  the  Circuit 
Court,  sitting  in  equity,  had  jurisdiction  over  a joint  bill  filed 
against  all  of  them,  concurrently  with  a court  of  law,  over 
separate  actions  against  each  of  them,  upon  his  sole  and  sev- 
eral liability.” 

The  case  of  Matthews  et  al.  v.  Murray  et  al.,  24  Md.  527, 
was  a suit  in  equity  against  the  stockholders  in  a company 
incorporated  under  an  Act  containing  the  following  provision: 
“ The  stockholders  shall  be  severally  and  individually  liable 
to  the  creditors  of  the  company  in  which  they  are  stock- 
holders to  an  amount  equal  to  the  amount  of  stock  held  by 
them  respectively,  for  all  debts  and  contracts  made  by  such 
company,”  and  the  bill  was  entertained  by  the  Court.  In  the 
later  case  of  Norris  v.  Johnson,  34  id.  489,  the  Court  uses 
the  following  language : “ In  such  case  (against  the  stock- 
holders) it  is  unanimously  conceded  the  creditors  may  have 
relief  in  equity,  but  the  controverted  question  is,  Have  they 
not  also  the  right  to  sue  at  law  ? ” In  Massachusetts  it  has 
been  held,  that  the  creditor  must  pursue  his  remedy  against 
the  shareholders  in  a court  of  equity.  In  the  case  of  Ilarris 
v.  The  First  Parish  in  Dorchester,  23  Pick.  112,  the  Court 
holds  that  “ an  action  at  common  law  does  not  lie  in  favor  of 
a bank,  against  a 'stockholder,  to  enforce  the  provision  in 
Tie  vised  Statutes,  c.  26,  sec.  30,  that  if  any  loss  or  ’deficiency 
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of  tho  capital  stock  in  any  bank  shall  arise  from  the  official 
mismanagement  of  the  directors,  the  stockholders  shall,  in 
their  individual  capacities,  be  liable  to  pay  the  same;  but 
the  remedy  is  by  bill  in  equity.”  The  case  of  Perry  et  al. 
v.  Turner  et  al.,  55  Mo.  418,  is  an  authority  sustaining  the 
jurisdiction  of  a court  of  equity  in  a proceeding  against  the 
stockholders;  and  the  cases  of  Pollard  v.  Bailey,  20  Wall. 
520,  and  Hatch  v.  Dana,  101  U.  S.  205,  are  authorities  in 
support  of  the  proposition  we  have  been  considering. 

It  appears  to  us  to  be  well  settled,  that  a suit  such  as  was 
instituted  by  the  plaintiff  properly  lies  in  a court  of  equity, 
unaffected  by  any  remedy  the  creditor  may  have  under  the 
provisions  of  the  Constitution  and  the  statute.  Indeed,  it 
may  be  that  the  constitutional  and  statutory  remedy  is  a 
broader  one  than  that  arising  upon  the  contract  of  subscrip- 
tion, for  in  a suit  upon  the  latter  the  recovery  can  not  extend 
beyond  the  amount  of  the  subscription,  whereas  the  liability 
created  by  the  law,  independent  of  any  contract,  is  for  the 
stockholder's  proportion  of  all  the  debts  contracted  or  in- 
curred during  the  time  he  was  such  stockholder. 

There  is  but  one  other  question  in  the  case,  and  that  relates 
to  the  Statute  of  Limitations.  Tho  indebtedness  upon  which 
the  judgment  was  recovered  accrued  between  the  ninth  of 
May  and  the  fifteenth  of  October,  1873;  the  date  of  the  judg- 
ment is  May  2,  1878,  and  the  complaint  in  this  case  was  filed 
August  30,  1878;  and  it  is  claimed,  on  behalf  of  the  defend- 
ants, that  the  Statute  of  Limitations  has  run  in  their  favor. 
An  examination  of  the  authorities,  however,  will  show  that 
the  point  is  not  well  taken.  Referring  again  to  Thompson 
on  the  Liability  of  Stockholders,  we  find  the  law  thus  stated: 
“Where  the  liability  is  for  unpaid  balances  on  stock  subscrip- 
tions, there  is  authority  for  the  position  that  the  statute  docs 
not  begin  to  run  (if  at  all)  before  a notorious  disbandment  of 
the  company  and  cessor  of  business;  and  there  is  good  sense 
in  this  view.  However,  this  may  be,  it  is  clear  of  doubt  that, 
in  case  of  a company  which  continued  to  transact  business, 
and  which  has  been  a ‘going  company,’  without  interruption, 
from  the  time  of  the  subscription  of  the  stockholder  until  the 
commencement  of  the  suit  for  calls,  the  statute  would  not 
commence  to  run  until  a call  made  by  the  stockholder  to  pay 
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it;  and,  for  stronger  reasons,  it  would  not  begin  to  run  until 
that  time,  if  the  controversy  were  between  a creditor  of  the 
corporation  and  a shareholder.”  (§  291.)  In  the  case  of 
Curry  v.  Woodward,  53  Ala.  376,  the  Court  say:  “Until  the 
call  was  made,  or  there  was  an  evident  disbandment  of  the 
company  and  a relinquishment  of  business,  the  Statute  of 
Limitations  would  not  begin  to  run.”  To  the  same  effect  is 
the  case  of  Cherry  et  al.  v.  Lamar  et  al.,  58  Ga.  541,  in  which 
a bill  was  filed  by  the  creditors  of  a corporation  to  subject  to 
the  payment  of  their  judgment  against  it  certain  unpaid  stock 
subscribed  by  the  defendants. 

A defendant  can  not  avail  himself  of  the  Statute  of  Limi- 
tations, by  demurrer  to  the  complaint,  unless  it  affirmatively 
appears  therefrom  that  the  action  is  barred  by  a provision  of 
that  statute;  and  in  this  case  there  is  no  averment  of  the  ex- 
istence of  any  fact  that  would  put  the  statute  in  motion.  No 
disbandment  of  the  company,  no  cessor  of  business,  no  call 
upon  the  subscribers  to  pay,  is  averred  in  or  appears  from 
any  fair  construction  of  the  complaint  We  are  of  opinion 
that  the  complaint  sets  forth  a good  cause  of  action  against 
the  defendants,  and  the  demurrer  should  have  been  overruled. 

Judgment  reversed. 

M thick  and  Thobnton,  JJ.,  concurred. 


[No.  10.796.  — Department  One.] 

December  28.  1882. 

Ex  parte  GEORGE  L.  JORDAN. 

POLIPR  COORT  NO.  2 OF  SAN  FRANCISCO CONSTITUTIONAL  LAW LOCAL  OR 

Special  Jurisdiction.  — The  Act  of  March  7,  1881,  creating  an  additional 
Court  In  the  City  and  County  of  San  Francisco,  known  as  Pollcs  Judge’s 
Court  No.  2,  Is  not  in  contravention  of  Art.  lvn  Sec.  25,  Subds.  lf  2,  8,  and  4, 
or  Subda.  28  and  20  of  the  Constitution. 


Application  for  discharge  on  writ  of  habeas  corpus, 
John  M.  Lucas,  for  Petitioner. 
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The  Coubt: 

Under  the  Consolidation  Act  of  the  City  and  County  of  San 
Francisco,  there  is  a Police  Judge’s  Court,  and  a Judge  thereof. 
March  7,  1881,  the  Legislature  passed  an  Act  creating  an 
additional  Police  Judge’s  Court  in  the  said  city  and  county, 
to  be  known  as  “ Police  Judge’s  Court  Number  Two”  (Stats. 
1881,  p.  74),  and  declared  that  it  “ shall  have  concurrent  juris- 
diction of  all  preliminary  examinations  of  persons  charged 
with  felony,  and  of  all  misdemeanors  and  violations  of  city 
and  county  ordinances,  and  all  other  offenses  of  which  the 
Police  Judge’s  Court  of  said  city  and  county  now  has  juris- 
diction.” The  Act  provided  for  the  distribution  of  the  busi- 
ness between  the  two  Courts,  and  declared  that  “ the  mode 
of  examination,  trial,  and  procedure  in  the  Police  Judge’s 
Court  Number  Two  shall,  in  all  cases,  be  governed  by  the 
same  rules  prescribed  by  law  for  other  Police  Courts  in  similar 
cases.” 

It  is  urged  that  this  Act  is  in  violation  of  Article  iv.,  Sec- 
tion 25,  Subdivisions  1,  2,  3,  and  4 of  the  Constitution  of  1879, 
which  forbid  the  Legislature  from  passing  a local  or  special 
law  regulating  the  jurisdiction  and  duties  of  Police  Judges, 
for  the  punishment  of  crimes  and  misdemeanors,  and  regu- 
lating the  practice  of  courts  of  justice.  We  do  not  think  the 
Act  in  question  is  in  violation  of  those  provisions.  By  Sec- 
tion 1 of  Article  vi.,  the  judicial  power  is  vested  in  certain 
Courts  named,  “ and  such  inferior  Courts  as  the  Legislature 
may  establish,”  etc.  The  Legislature  had  power  to  create  the 
Court.  To  say  that  the  Court,  thus  created,  shall  have 
concurrent  jurisdiction  with  another  Court  already  in  exist- 
ence, and  shall  be  governed  by  the  same  rules  prescribed  by 
law  for  other  Police  Courts  in  similar  cases,  is  in  no  sense 
local  or  special  legislation  within  the  meaning  of  the  inhibi- 
tions. It  is  simply  making  applicable  to  the  new  creation 
that  which  already  existed  as  to  former  tribunals.  Nor  is 
the  Act  in  violation  of  Subdivisions  28  and  29  of  Section  25 
above  named.  Those  subdivisions  must  be  read  in  connection 
with  Section  1 of  Article  vi.  The  view  contended  for  by  peti- 
tioner would  render  the  latter  section  nugatory,,  for,  in  that 
case,  the  Legislature  might  create  a court,  without  (if  such  a 
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thing.be  possible)  a judge  or  other  officer,  or  conferring  any 
jurisdiction  upon  it 

The  warrant  having  been  issued  by  a competent  tribunal 
having  jurisdiction  of  the  subject-matter,  and  being  valid  on 
its  face,  the  petitioner  is  remanded. 


[No.  8,310.  — In  Bant.] 

December  28,  1882. 

THOMAS  H.  SMITH  t».  LU  WHEAT  SMITH. 


Divorces  — Chuei.ty.  — The  only  fact  of  alleged  cruelty  expressly  found  Is. 
that  defendant  deserted  her  husband  and  children,  and  wont  to  Germany, 
for  the  purpose  of  perfecting  herself  in  the  art  of  painting,  and  waB  abroad 
about  three  months. 

Bold:  This  act  did  not,  of  Itself,  constitute  such  cruelty  as  entitled  the 
plaintiff  to  a divorce. 

Id.  — Id.  — Finding.  — The  finding  " that  the  repeated  acts  of  cruelty,  as 
established  by  the  evidence,  upon  the  part  of  said  defendant  towards  her 
said  husband  and  children  during  the  last  several  years,  have  Inflicted  upon 
the  plaintiff  grievous  mental  suffering,"  ia  but  a conclusion  of  law,  and  does 
not  find  any  fact  in  issue  in  the  case. 


Appeal  from  a judgment  for  the  plaintiff  in  the  Superior 
Court  of  Los  Angeles  County.  Hines,  J. 

Thom  & Stephens  and  F.  H.  Howard,  for  Appellant 

The  finding,  “ that  for  several  years  past  the  defendant  has 
been  guilty  of  repeated  acts  of  extreme  cruelty  to  plaintiff 
and  their  children,”  is  not  of  a fact,  but  a conclusion  of  law. 
(Wells  v.  McPiJce,  21  Cal.  219;  Frisch  v.  Coder,  id.  71;  Light - 
ner  v.  Menzel,  35  id.  452;  People  v.  Board  of  Supervisors,  27 
id.  674;  Polhemus  v.  Carpenter,  42  id.  375.)  The  findings 
must  state  the  facts  expressly  and  specially,  not  generally. 
The  true  test  is,  would  they  be  good  as  a special  verdict! 
(Breeze  v.  Doyle,  19  id.  105;  Phrevix  Water  Co.  v.  Fletcher, 
23  id.  488 ; Qarfield  v.  K.  F.  & T.  M.  Co.,  17  id.  510.)  In  ac- 
tion for  divorce  based  on  cruelty,  specific  facts  must  lie  al- 
leged, and  the  general  allegation  of  cruelty  is  insufficient. 
(Harrison  v.  Harrison.  7 Ired.  484;  Lewis  v.  Lewis,  5 Mo. 
278 ; Hill  v.  Hill,  10  Ala.  527 ; Wright  v.  Wright,  3 Tex.  16S ; 
Wilson  r.  Wilson,  2 Dev.  & Bat  377 ; Brown  v.  Brown,  2 
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R.  L 381;  Fellows  v.  Fellows,  8 N.  H.  160;  Ward  v.  Ward,  1 
Term.  CL  262;  Home  v.  Home,  id.  259;  Smith  v.  Smith,  43 
N.  H.  234.) 

Brunson  & Wells  and  George  S.  Hupp,  for  Respondent 

As  to  the  sufficiency  of  findings  the  test  is,  would  they  be 
sufficient  if  presented  by  a jury  as  a special  verdict?  (Breeze 
v.  Doyle,  19  CaL  101.)  The  Court  should  find  the  ultimate 
facts,  not  state  the  evidence.  {.Jones  v.  Clark,  42  id.  180; 
Coveny  v.  Hale,  49  id.  556;  Mathews  v.  Kinsell,  41  id.  514; 
Hiln  v.  Peck,  30  id.  286.)  “ Extreme  cruelty  ” is  a term  de- 

fined by  Section  94  Civil  Code,  and  is  as  follows : “ Extreme 
cruelty  is  the  infliction  of  grievous  bodily  injury  or  grievous 
mental  suffering  upon  the  other  by  one  party  to  the  marriage.” 
The  acts  of  defendant  produced  this  effect  Those  acts  con- 
stitute the  ultimate  fact  expressed  in  the  term  “ extreme  cru- 
elty." Extreme  cruelty  is  a fact  which  by  no  assertion  or 
sophistry  can  be  tortured  into  a conclusion  of  law.  It  is  tor- 
ture itself.  Extreme  cruelty  is  grievous  mental  suffering.  It 
is  a state  of  being,  and  not  a conclusion  of  law.  It  is  an  ulti- 
mate condition  of  mind  or  body  produced  by  successive  acts,  and 
not  a legal  and  logical  conclusion  drawn  from  a major  and  a 
minor  premise. 

The  Coubt : 

Plaintiff  sued  defendant  for  a divorce  on  the  ground  of  ex- 
treme cruelty,  alleging  in  his  complaint  various  acts  claimed  to 
constitute  cruelty,  all  of  which  are  denied  in  the  defendant’s 
answer.  A decree  of  divorce  was  entered  in  the  Court  below, 
and  one  of  the  errors  assigned  on  this  appeal  is  that  the  findings 
are  insufficient  to  support  the  judgment.  The  following  are  the 
findings  on  the  question  of  extreme  cruelty: 

“ 5.  That  the  conduct  of  the  defendant  toward  the  plaintiff 
and  her  treatment  of  her  children  during  the  last  several  years, 
has,  upon  repeated  occasions,  been  extremely  cruel,  and  that  in 
the  month  of  June,  1880,  without  the  consent  or  knowledge  of 
the  plaintiff,  she  deserted  her  husband  and  children,  and  went 
to  Duss'.ddorf,  in  Germany,  for  the  purpose,  as  she  now  claims, 
of  perfecting  herself  in  the  art  of  painting,  and  remained  absent 
ftom  her  said  husband  and  children  until  the  seventeenth  day 
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of  September  thence  next  ensuing,  upon  which  day  die  returned 
to  Los  Angeles  City. 

“ 6.  That  the  repeated  acts  of  cruelty,  as  established  by  the 
evidence,  upon  the  part  of  said  defendant  toward  her  said  hus- 
band and  children  during  the  last  several  years,  have  inflioted 
upon  the  plaintiff  grievous  mental  suffering.” 

It  will  be  observed  that  the  only  fact  of  alleged  cruelty  ex- 
pressly found  is  that  the  defendant  deserted  her  husband  and 
children  gnd  went  to  Dusseldorf,  in  Germany,  for  the  purpose 
of  perfecting  herself  in  the  art  of  painting,  and  was  abroad 
from  June  until  September,  1880.  This  act  did  not  of  itself 
constitute  such  cruelty  as  entitled  the  plaintiff  to  a divorce.  (1 
Bish.  on  Marriage  and  Divorce,  § 738.)  The  sixth  finding  is 
but  a conclusion  of  law,  and  does  not  find  any  fact  in  issue  in  the 
ease.  ( Polhemus  v.  Carpenter,  42  Cal.  386.) 

Judgment  reversed  and  cause  remanded.^ 


[No.  10.780. — In  Bask.) 

December  29,  18S2. 

THE  PEOPLE  t>.  ISAAC  TAMKIN. 


tfUKDR  — Justification  — Threats.  — Threats  made  by  the  deceased  against 
a defendant  charged  with  homicide  are  admissible  for  the  purpose  of 
Illustrating  or  determining  the  question  as  to  who  was  the  assailant  In 
the  fatal  encounter,  and  are  also  admissible  when  they  have  been  com- 
municated to  the  defendant,  for  the  purpose  of  determining  whether  the 
threats.  In  connection  with  the  other  facts  and  circumstances  of  the  case, 
were  sufficient  to  excite  reasonable  fears  In  the  mind  of  the  defendant. 
The  previous  threats  alone,  however,  unless  coupled  at  the  time  with  an 
apparent  design  then  and  there  to  carry  them  into  effect,  will  not  Justify 
a deadly  assault  by  the  other  party.  There  must  be  such  a demonstration 
of  an  immediate  Intention  to  execute  che  threat  as  to  induce  a reasonable 
belief  that  the  party  threatened  will  lose  his  life  or  suffer  serrous  bodily 
Injury  unless  he  immediately  defends  himself  against  the  attack  of  his 
adversary. 

Id.  — Id.  — Id.  — On  a trial  for  murder  the  facts  of  the  homicide  were  thus 
stated  by  one  witness,  whose  testimony  was  substantially  corroborated  by 
the  others:  "Tamkln  (the  defendant)  and  I were  walking  down  the  street, 
when  McClellan  (the  deceased)  hailed  Tamkln  from  behind;  we  turned 
around  and  McClellan  stood  there,  facing  us ; he  said  to  Tamkln,  * I sup- 
pose you  are  as  well  heeled  as  you  were  last  night;'  Tamkln  replied. 
* I am  not  heeled  McClellan  then  said,  * Go  and  heel  yourself,  for  I am 
fixed;'  Tamkln  said,  ‘Where  shall  I go  to  get  fixed T McClellan  said,  ‘Go 
, where  you  d— — d please,  It  makes  no  difference  to  me;  what  did  you 


Digitized  by  Google 


Dm.  1882.] 


People  v.  Tamkiw, 


469 


do  to  me  last  night T Tamkin  said,  ‘I  really  don't  know;'  McClellan  raised 

hli  hat  and  showed  a scar,  and  aald,  'That  Is  what  yon  did,  you  d d 

•on  of  a ;*  Tamkin  replied,  ' I am  very  sorry  for  It McClellan  said, 

'Yes,  1 guess  you  are;  I can  lick  you  any  place  In  the  world,  you  d d 

■on  of  a , go  and  heel  yourself;  I don't  want  to  take  any  advantage 

of  you;'  he  turned  and  walked  away,  I should  Judge,  fifteen  feet  from 
Tamkin,  when  Tamkin  drew  a pistol  from  his  right-hand  pocket  and  said, 

‘Yea,  I am  heeled,  you  d— d son  of  a ; what  do  you  want?'  and 

fired  bla  pistol.”  Other  shots  were  fired  by  both  parties  : but  the  evidence 
■bows  that  it  was  the  first  shot  that  Inflicted  the  mortal  wound. 

Held:  There  Is  no  principle  of  the  law  that  will  justify  a homicide  committed 
under  such  circumstances. 

to.— Id. — The  Court  Instructed  the  Jury;  "If  the  killing  was  Intentional  It 
was  unlawful,  and  there  was  no  Justification,  unless  the  killing  was  In 
necessary  self-defense,  as  defined  In  these  Instructions." 

Held:  The  Court  elsewhere  correctly  charged  the  Jury  upon  the  law  of  Belf- 
defense,  and,  taking  the  charge  as  a whole,  the  law  upon  this  branch  of 
the  case  was  correctly  given,  conceding  (which  is  not  conceded)  that  the 
evidence  tended  to  make  out  a case  of  self-defense  or  Justifiable  homicide, 
to.  — In.  — Thbkats. — The  Court  Instructed  the  Jury  : " If  the  question  as  to 
who  commenced  or  brought  on  the  conflict  In  which  the  deceased  lost  his 
life  Is  In  doubt,  threats  made  by  the  deceased  against  the  defendant  are 
admitted  In  evidence  tolely  to  enable  the  jury  to  determine  as  to  who  was 
the  aggressor  In  the  fatal  encounter.” 

Held:  The  objection  as  to  the  word  " solely " In  the  foregoing  Instruction, 
admitting  that  the  Instruction  In  a proper  case  should  not  contain  such  a 
limitation,  the  evidence  having  failed  to  show  a case  of  self-defense,  no 
Injury  could  have  resulted  to  the  defendant  from  the  Instruction  as 
given. 

to.—  Ip. — Insulting  Language. — The  Court  refused  to  permit  the  defend- 
ant to  ask  a witness  the  question,  if  such  language  as  was  used  by  the 
deceased  to  the  defendant  the  night  before  the  homicide  " was  not  con- 
•idered  fighting  language  at  Truckee?"  Held:  The  objection  was  properly 
sustained. 

Appeal  from  a judgment  of  conviction,  and  from  an  order 
denying  a new  trial  in  the  Superior  Court  of  Nevada  County. 
Caldwell,  J. 

Dibble  & Kitts  and  C.  W.  Cross,  for  Appellant 
4.  L.  Hart,  Attorney  General,  for  Respondent 
Morrison,  C.  J. : 

The  defendant  was  prosecuted  by  information  for  the  crime 
of  murder,  and  waB  convicted  of  manslaughter.  The  facts 
disclosed  by  the  evidence  in  the  case  clearly  establish  the 
killing,  and  the  only  defense  relied  upon  is  that  of  justifica- 
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tion.  A difficulty  occurred  between  the  defendant  and  ‘.he 
deceased  the  night  before  tho  homicide,  in  the  course  of  which 
the  deceased  received  a severe  blow  on  the  head  from  a pistol 
in  the  hands  of  the  defendant,  and  from  that  time  down  to  a 
few  seconds  before  the  shooting  the  deceased,  at  short  inter- 
vals, uttered  threats  against  the  life  of  the  defendant,  at  the 
same  time  using  violent  language  and  opprobrious  epithets  re- 
specting him. 

We  have  no  doubt  of  the  correctness  of  the  position  taken 
by  the  learned  counsel  for  the  defense,  that  threats  are  ad- 
missible for  the  purpose  of  illustrating  or  determining  the 
question  as  to  who  was  the  assailant  in  the  fatal  encounter, 
and  that  they  are  also  admissible  when  they  have  been  com- 
municated to  the  defendant,  for  the  purpose  of  determining 
whether  the  threats,  in  connection  with  the  other  facts  and 
circumstances  of  the  case,  were  sufficient  to  excite  reasonable 
fears  in  the  mind  of  the  defendant.  “A  person  whose  life 
has  been  threatened  by  another  whom  he  knows  or  has  reason 
to  believe  has  armed  himself  with  a deadly  weapon  for  the 
avowed  purpose  of  taking  his  life  or  inflicting  a great  personal 
injury  upon  him,  may  reasonably  infer,  when  a hostile  meet- 
ing occurs,  that  his  adversary  intends  to  carry  his  threats  into 
execution.  The  previous  threats  alone,  however,  unless  coupled 
at  the  time  with  an  apparent  design  then  and  there  to  carry 
(hem  into  effect,  will  not  justify  a deadly  assault  by  the  other 
party.  There  must  be  such  a demonstration  of  an  immediate 
intention  to  execute  the  threat  as  to  induce  a reasonable  belief 
that  the  party  threatened  will  lose  his  life  or  suffer  serious 
bodily  injury  unless  he  immediately  defends  himself  against 
the  attack  of  his  adversary.”  ( People  v.  Scoggins,  37  Cal. 
683;  see  also  People  v.  Travis,  56  id.  251;  Stokes  v.  The 
People,  53  N.  Y.  174.) 

We  will  now  examine  the  evidence  for  the  purpose  of  de- 
termining how  far  the  principles  above  stated  apply  to  the 
present  case.  That  the  deceased  threatened  to  kill  the  de- 
fendant, that  he  armed  himself  with  the  avowed  purpose  of 
earrying  such  threats  into  execution,  and  that  all  these  mat- 
ters were  fully  communicated  to  the  defendant,  clearly  ap- 
pears from  the  evidence.  But  the  next  inquiry  is,  whether 
the  conduct  of  the  deceased  was  such,  at  the  time  of  the 
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shooting,  as  to  justify  or  excuse  the  killing.  Did  the  cir- 
cumstances occurring  at  the  time  of  the  homicide  show  an 
apparent  design,  on  the  part  of  the  deceased,  to  carry  his 
threats  into  execution?  Was  there  any  demonstration  made 
by  the  deceased  showing  an  immediate  intention  to  execute 
the  threats?  Was  there  any  ground  for  a reasonable  belief 
that  the  party  threatened  was  about  to  lose  his  life,  or  to 
suffer  serious  bodily  injury,  unless  he  immediately  defended 
himself  against  the  attack  of  his  adversary?  The  following 
is,  in  substance,  the  evidence  touching  upon  the  matter : The 

witness  Lovem  says : “ Tamkin  and  I were  walking  down 
street,  when  McClellan  (the  deceased)  hailed  Tamkin  from 
behind.  We  turned  around,  and  McClellan  stood  there  facing 
us.  He  said  to  Tamkin,  ‘ I suppose  you  are  as  well  heeled  as 
you  were  last  night  ? ’ Tamkin  replied,  * I am  not  heeled.’ 
McClellan  then  said,  ‘ Go  and  heel  yourself,  for  I am  fixed.’ 
Tamkin  said,  ‘ Where  shall  I go  to  get  fixed  ? ’ McClellan 

said,  ‘ Go  where  you  d d please,  it  makes  no  difference 

to  me.’  * What  did  you  do  to  me  last  night?  ’ Tamkin  said 
‘I  really  don’t  know.’  McClellan  raised  his  hat,  showed  a 

scar,  and  said,  ‘ That  is  what  you  did,  you  d d son  of  a 

Tamkin  replied,  * I am  very  sorry  for  it’  McClellan 

said,  ‘Yes,  I guess  you  are;  I can  lick  you  any  place  in  the 

world,  you  d n,  etc. ; go  and  heel  yourself ; I don’t  want 

to  take  any  advantage  of  you.’  He  turned  and  walked  away, 
I should  judge  fifteen  feet  from  Tamkin,  when  Tamkin  drew 
a pistol  from  his  right-hand  pocket  and  said,  ‘ Yes,  I am 

heeled,  you  d n son  of  a ; what  do  you  want?’  and 

fired  his  pistol.  McClellan  partly  stooped,  drew  his  pistol 
from  his  right-hand  coat  pocket  as  he  stooped,  staggered,  and 
fired  a shot  at  Tamkin.”  Other  shots  wrere  fired  by  both 
parties,  but  the  evidence  shows  that  it  was  the  first  shot  that 
inflicted  the  mortal  wound  upon  the  body  of  McClellan.  The. 
ball  penetrated  the  side  of  McClellan,  and  the  shot  was  fired 
before  the  deceased  had  turned  his  face  to  the  defendant. 
Several  witnesses  gave  an  account  of  the  circumstances  attend- 
ing the  shooting,  and  although  differing  somewhat  in  some  of 
the  minor  and  unimportant  details  of  the  homicide,  there  is, 
npon  the  important  and  substantial  facts,  no  material  differ- 
ence. It  is  but  natural  that  several  persons,  witnessing  such 
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an  occurrence,  should  differ  somewhat  in  the  details  of  the 
transaction;  and  nothing  more  than  a natural  discrepancy  is 
found  in  the  evidence  in  this  case. 

The  witness  Jaqucs  testified  that  “ McClellan  said:  ‘ I won’t 
take  any  advantage  of  you,  but  you  go  and  heel  yourself,’  and 
then  turned  square  around  and  started  to  walk  away.”  There 
is  no  conflicting  evidence  upon  the  point,  that,  after  the  hos- 
tile demonstration  was  made  by  McClellan,  he  declared  his 
unwillingness  to  take  any  advantage  of  an  unarmed  man, 
such  as  he  believed  the  defendant  to  be,  and  then  turned  his 
back  upon  the  defendant  and  be^r  to  walk  away.  It  was 
while  the  deceased  was  in  this  position  with  reference  to  the 
defendant,  with  his  back  to  him,  and  in  the  act  of  walking 
away  from  him,  that  the  defendant  drew  his  pistol  and  almost 
immediately  thereafter  discharged  it,  with  fatal  effect,  upon 
the  person  of  deceased.  Will  the  law  justify  or  excuse  him 
under  such  a state  of  facts?  We  think  not.  The  defendant 
was  in  no  immediate  danger  at  the  time,  and  there  was  no 
necessity,  real  or  apparent,  for  the  deadly  assault.  The  de- 
ceased could  easily  have  executed  his  threat,  if  it  was  really 
his  intention  to  take  the  life  of  the  defendant;  but  after  the 
defendant  had  falsely  stated  to  him  that  he  was  unarmed,  and, 
after  all  present  and  immediate  danger  had  passed,  the  deceased 
having  turned  around  to  move  away,  the  defendant  drew  his 
pistol  and  fired  the  fatal  shot.  We  are  not  familiar  with  any 
principle  of  law  that  would  justify  a homicide  committed  under 
such  circumstances.  (See  People  v.  Campbell,  8 P.  C.  L.  J. 
293,  and  authorities  therein  cited.) 

2.  The  next  point  made  on  behalf  of  the  defendant  is  that 
the  Court  erroneously  charged  the  jury  as  follows:  “If  the 
killing  was  intentional  it  was  unlawful,  and  there  was  no  jus- 
tification unless  the  killing  was  in  necessary  self-defense,  as 
defined  in  these  instructions.”  The  Court  correctly  charged 
the  jury  upon  the  law  of  self-defense,  and,  taking  the  charge 
as  a whole,  the  law  upon  this  branch  of  the  case  was  correctly 
given  to  the  jury,  conceding  (which  we  do  not)  that  the  evi- 
dence tended  to  make  out  a case  of  self-defense  or  justifiable 
homicide. 

3.  The  Court  also  instructed  the  jury  as  follows:  “If  the 
question  as  to  who  commenced  or  brought  on  the  conflict  in 
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which  the  deceased  lost  his  life  is  in  doubt,  threats  made  by 
the  deceased  against  the  defendant  are  admitted  in  evidence 
tolely  to  enable  the  jury  to  determine  as  to  who  was  the  ag- 
gressor in  the  fatal  encounter.”  The  objection  is  to  the  word 
“solely”  in  the  foregoing  instruction;  and  it  may  be  that  the 
instruction  in  a proper  case  should  not  contain  such  a limita- 
tion. But  having  held  that  the  evidence  failed  to  establish  a 
case  of  self-defense,  no  injury  could  have  resulted  to  the  de- 
fendant from  the  instruction  as  given. 

4.  Witnesses  were  asked  if  such  language  as  was  used  by 
the  deceased  to  the  defendant  the  night  before  the  homicide 
“was  not  considered  fighting  language  at  Truckee?”  The 
question  was  objected  to,  and  the  objection  was  sustained  by 
the  Court  It  is  sufficient  to  say  that  in  the  eye  of  the  law, 
insulting  language  is  no  excuse  for  a deadly  assault,  and  this 
is  so,  even  at  “ Truckee.” 

After  a review  of  the  whole  case,  we  find  no  error  in  the 
proceedings  sufficient  to  warrant  a reversal  of  the  judgment. 
The  law  was  given  to  the  jury  as  favorably  for  the  defendant 
as  the  circumstances  of  the  case  warranted,  and  the  erroneous 
rulings,  if  any  there  were,  did  not  injure  the  defendant  in 
any  of  his  substantial  rights. 

Judgment  and  order  affirmed. 

Hoes,  Myrick,  McKee,  and  Thornton,  JJ.,  concurred. 


[No.  8.5T2. — Department  Two.] 

December  20,  1882. 

JO  HAMILTON  v.  WILLIS  JONES  et  al. 

tocoTrnr  or  Taxis  Paid  bt  Mobtuagxi  — Fobiclobubi  or  Mortoaoi  — Calcu- 
lation or  IKTXBIBT. 

Appeal  by  defendant  J.  S.  Carmichael,  from  the  judgment 
of  the  Superior  Court  of  the  County  of  Placer.  Myres,  J. 

Action  of  foreclosure  of  mortgage.  The  action  was  brought 
against  the  defendants  Willis  Jones  and  Michael  Dougherty, 
as  the  mortgagors,  and  against  J.  S.  Carmichael  and  others, 
as  claimants  of  some  interest,  subject  to  the  plaintiff’s  mort- 
— the  defendant  Carmichael  being  a junior  mortgagee. 
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The  indenture  between  the  parties  plaintiff  and  defendants 
Jones  and  Dougherty,  as  it  appears  in  the  transcript  and  as 
a part  of  the  complaint,  is  as  follows : 

This  indenture,  made  this  first  day  of  February,  a-  d.  1876, 
by  and  between  Jo  Hamilton  of  the  first  part,  and  Willis  Jones 
and  Michael  Dougherty  of  the  second  part,  both  of  the  County 
of  Placer  and  State  of  California,  witnesseth  that,  whereas, 
heretofore,  A.  Bruce,  of  Placer  County,  California,  has  held 
the  property  hereinafter  described  in  trust  for  the  payment 
of  certain  sums  of  money  due  from  the  said  Willis  Jones  and 
Michael  Dougherty,  by  deeds  absolute  on  their  face,  but  which 
■were  only  intended  as  mortgages  to  secure  the  money;  and 
whereas,  the  said  Jo  Hamilton  has  this  day  paid  to  the  said 
A.  Bruce  all  the  moneys  owing  to  him  by  the  said  Willis  Jones 
and  Michael  Dougherty,  to  wit,  the  sum  of  twenty-six  thou- 
sand ($26,000)  dollars,  in  gold  coin;  and  whereas,  the  said 
Willis  Jones  was  also  indebted  to  the  said  Jo  Hamilton  in  the 
sum  of  one  thousand  seven  hundred  and  twenty-seven  dollars 
and  seventy-eight  cents  ($1,727.78)  in  gold  coin,  which  he  is 
desirous  of  securing  to  him;  and  whereas,  on  the  payment  to 
him  by  the  said  Jo  Hamilton  of  the  said  sum  of  twenty-six 
thousand  ($26,000)  dollars,  owing  to  him  by  the  said  Willis 
Jones  and  Michael  Dougherty,  which  is  done  before  the  en- 
sealing of  these  presents,  the  said  A.  Bruce  has,  with  the  full 
consent  of  the  said  Willis  Jones  and  Michael  Dougherty,  deeded 
all  of  the  said  property  to  the  said  Jo  Hamilton,  by  deed  of 
conveyance  duly  executed  to  him  this  day. 

Now,  in  consideration  of  the  said  sums  so  paid  by  the  said 
Jo  Hamilton,  and  the  said  sums  owing  him  by  the  said  Wil- 
lis Jones,  the  said  Willis  Jones  and  Michael  Dougherty  hereby 
acknowledge  themselves  to  be  indebted  to  the  said  Jo  Hamil- 
ton in  the  sum  of  twenty-seven  thousand  seven  hundred  and 
twenty-seven  dollars  and  seventy-eight  cents  ($27,727.78) ; 
that  is  to  say:  Jo  Hamilton,  who  holds  the  deed  absolute  of  tho 
said  property,  holds  it.  subject  to  the  right  of  the  said  Willis 
Jones  and  Michael  Dougherty  to  repurchase  the  said  property 
at  any  time  within  the  period  of  one  year  and  six  months 
from  this  date,  upon  paying  to  the  said  Jo  Hamilton  the  said 
sum  of  twenty-seven  thousand  seven  hundred  and  twenty- 
seven  dollars  and  seventy-eight  cents  ($27,727.78),  together 
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with  one  and  one  half  per  cent,  per  month  by  way  of  interest 
When  the  same  is  fully  paid,  then  said  Jo  Hamilton  shall  re- 
deed all  of  the  said  property  to  them  or  their  assigns,  or  such 
part  as  shall  remain  after  such  money  shall  be  paid.  The  said 
payments  shall  be  made  as  follows:  First,  as  often  as  any  of 
the  said  property  may  be  sold  (if  any  be  sold),  the  proceeds 
shall  go  first  to  pay  the  said.  Jo  Hamilton  all  the  interest  due 
him  to  that  date  on  the  said  sum  of  twenty-seven  thousand 
seven  hundred  and  twenty-seven  dollars  and  seventy-eight 
cents  ($27,727.78).  Second,  to  pay  so  much  of  the  principal 
as  shall  remain,  and  as  the  parties  herein  now  have  other  deal- 
ings and  transactions  together,  which  do  not  have  any  concern 
or  connection  with  this  contract,  it  is  hereby  stipulated  and 
expressly  agreed  that  nothing  shall  be  considered  or  treated  as 
a payment  on  this  contract  by  the  said  Willis  Jones  and  Michael 
Dougherty  from  any  source  whatever,  unless  the  same  is  at 
the  time  of  such  payment  indorsed  plainly  upon  the  copy  of  this 
contract  kept  by  the  said  Willis  Jones  and  Michael  Dougherty, 
and  signed  by  the  said  Jo  Hamilton  or  his  assigns  as  a credit 
on  said  contract  The  said  Willis  Jones  and  Michael  Dougherty 
shall  have  the  full  control  and  management  of  all  of  the  said 
property  and  the  revenues  thereof,  and  from  time  to  time  as 
the  said  revenues  arising  from  the  said  property  shall  exceed 
the  expenses  of  working  and  running  the  same,  such  net  pro- 
ceeds shall  be  paid  by  them  to  the  said  Jo  Hamilton,  and  shall  be 
applied  first  to  the  payment  of  the  interest  due  at  the  time  of  the 
payment,  and  secondly  to  pay  so  much  of  the  said  principal  sum 
as  shall  remain. 

It  is  further  expressly  agreed  and  understood,  that  if  the 
said  Willis  Jones  and  Michael  Dougherty  shall  fail  or  neglect 
to  carefully  manage  the  said  property  so  as  to  make  it  yield 
the  proper  revenue  and  income  which  it  reasonably  and  prop- 
erly may  yield,  or  should  fail  or  refuse  after  demand  to  pay 
over  the  net  proceeds  and  revenues  thereof,  then  the  said  Jo 
Hamilton  may  elect  to  foreclose  this  contract  as  herein  pro- 
vided; and  should  he  so  elect  to  foreclose,  his  election  so  to 
do  shall  be  final  and  conclusive  upon  the  said  matter  of  de- 
fault on  the  part  of  the  said  Willis  Jones  and  Michael  Dough- 
erty, who  shall  be  bound  thereby;  said  foreclosure  shall  be 
upon  the  terms  hereinafter  set  out,  and  Subject  to  the  same 
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conditions  only.  The  taxes  on  said  property  and  all  expenses 
connected  therewith  shall  be  borne  by  the  said  Willis  Jones 
and  Michael  Dougherty,  who  shall  promptly  pay  the  same 
when  due;  and  if  they  do  not  do  so,  then  the  said  Jo  Hamil- 
ton may  pay  the  same,  and  for  such  sums  of  money  so  paid 
by  him  he  shall  be  allowed  to  charge  and  collect  two  per  cent, 
per  month  by  way  of  interest  thereon.  Whenever  the  said 
sum  of  money  is  paid,  and  all  the  interest  thereon,  so  much  of 
the  property  as  remains  in  the  hands  of  Jo  Hamilton  shall 
be  redeeded  to  the  said  Jones  and  Michael  Dougherty,  or  to 
their  assignees.  Should  it  become  desirable  to  sell  any  of  the 
said  property,  the  same  shall  not  be  sold  without  the  consent 
of  the  said  Jo  Hamilton,  and  the  conveyance  shall  be  signed 
by  both  the  said  Willis  Jones  and  Michael  Dougherty  and 
said  Jo  Hamilton.  Should  the  said  Willis  Jones  and  Michael 
Dougherty  not  pay  the  said  money  and  interest  as  herein  pro- 
vided, or  should  they  make  any  default  as  herein  provided, 
then  the  said  Jo  Hamilton  may,  at  his  election,  at  any  time 
foreclose  all  the  interest  of  the  said  Willis  Jones  and  Michael 
Dougherty  in  the  said  property,  by  a bill  filed  for  that  pur- 
pose, and*  shall  sell  all  of  the  said  property  in  the  manner 
provided  by  law,  the  proceeds  thereof  to  go,  first,  to  pay  all 
costs  and  expenses  of  the  said  foreclosure,  including  attor- 
neys’ fees,  not  to  be  less  than per  cent  of  the  sums  due 

him  from  the  said  Willis  Jones  and  Michael  Dougherty;  and 
third,  such  sums  as  shall  remain  shall  be  paid  to  the  said 
Willis  Jones  and  Michael  Dougherty.  This  contract  is  assign- 
able by  either  party,  and  the  assign  of  either  shall  be  clothed 
with  the  same  rights  as  the  principals. 

Here  follows  a description  of  the  property  mortgaged,  and 
the  signatures  of  the  parties.  The  complaint,  after  setting 
forth  the  mortgage  and  breaches  of  its  covenants,  contained 
the  following  allegations  as  to  the  payment  of  taxes  by  the 
plaintiff,  and  the  payments  on  the  indebtedness  of  mortgagees : 
“ On  the  twenty-second  day  of  January,  1877,  the  taxes  not 
having  been  paid  by  the  said  Jones  and  Dougherty  on  said 
property,  and  the  same  being  then  delinquent,  plaintiff  was 
forced  to  pay  the  same,  to  wit,  the  sum  of  five  Imndred  and 
ninety-two  dollars  and  sixty-three  cents  ($592.63),  which  be- 
came a further  lien  upon  the  said  property,  as  by  the  terms 
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of  the  said  contract,  and  bore  interest  at  the  rate  of  two  per 
cent,  per  month.  The  only  payments  which  have  been  made 
upon  the  said  contract  are  as  follows:  July  1,  1876,  52,888.25, 
being  the  amount  of  a certain  judgment  credited,  less  the 
costs;  July  1,  1876,  check,  $600;  November  1,  1876,  cash, 
$2,000;  June  1,  1877,  check,  $4,000;  January  4,  1878,  check, 
$10,000;  January  1,  1880,  note,  $5,000.  None  of  these  cred- 
its are  indorsed  on  the  contract  kept  by  Jones  and  Dougherty, 
but  receipts  for  these  amounts  are  given  and  should  be  cred- 
ited on  said  contract  The  balance  of  the  said  contract  re- 
mains due  and  unpaid.” 

The  defendant  Carmichael  demurred  to  the  complaint  on 
the  grounds:  1.  That  it  does  not  state  facts  sufficient  2.  It 
is  ambiguous,  in  that  it  does  not  appear  whether  the  plaintiff 
has  a mortgage  on  the  property  described  in  the  complaint,  or 
a deed  of  trust 

Judgment  was  given  by  the  Court  below  for  the  sum  of 
twenty-four  thousand  three  hundred  and  forty-seven  dollars 
and  ninety-eight  cents  besides  costs,  and  for  the  foreclosure. 
For  the  other  facts  reference  is  made  to  the  opinion  of  the 
Court 

Henley,  Whipple  & Oates,  for  Appellant 

The  decree  is  several  thousand  dollars  in  excess  of  the 
amount  due  the  respondent  Hamilton,  as  shown  by  the  ver- 
ified complaint,  upon  the  most  favorable  calculation  for  him, 
allowing  him  one  and  a half  per  cent,  per  month  interest 
from  the  date  of  his  contract  to  the  entry  of  the  decree,  and 
also  the  whole  amount  of  taxes  and  interest  thereon  claimed 
by  him  in  his  complaint.  But  appellant  claims  that  the 
amount  of  taxes  so  paid  and  the  interest  thereon  do  not  con- 
stitute a lien  upon  the  premises  under  the  contract  sued  on, 
and  therefore  can  not  be  entered  as  a part  of  the  judgment,  to 
be  a prior  lien  to  appellant’s  mortgage.  Appellant  further 
claims,  that  under  the  terms  of  the  contract  sued  upon,  inter- 
est upon  the  amount  due  at  the  rate  of  one  and  a half  per 
cent,  per  month  for  only  eighteen  months,  to  wit,  during  the 
life  of  said  contract,  can  be  allowed.  This  would  make  a fur- 
ther difference  of  several  thousand  dollars  in  the  amount  of 
the  decree. 
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Hamilton  & Dunlap  and  Burt  & Hamilton,  for  Eespondent 

We  are  only  now  (November  20,  1882)  served  with  appel- 
lants’ brief,  although  the  transcript  on  the  appeal,  taken  nearly 
at  the  last  day  in  the  year  for  the  appeal,  was  filed  in  this 
Court  on  the  seventh  day  of  August,  1882.  We  are  satisfied 
that  the  appeal  is  frivolous,  and  we  are  surprised  at  the  dec- 
laration of  appellants  that  the  decree  is  for  several  thousand 
dollars  more  than  it  should  be.  We  are  equally  surprised  at 
the  several  other  erroneous  positions  taken,  none  of  which  are 
supported  either  by  authority  or  common  fairness.  They  con- 
travene every  rule  of  law,  and  we  think  are  wholly  untenable. 

For  the  convenience  of  the  Court,  and  to  lessen  its  labors, 
we  hereto  append  a calculation,  which,  disregarding  the  frac- 
tions of  days  and  time,  all  of  which  are  given  appellants,  show 
that  the  decree  is  correct: 

$27,727  78 

2,079  58  — Interest  to  July  1,  1876. 

$29,807  36 

3,489  25 
$26,318  11 

1,579  08  — Interest  to  November  1,  1876. 

$27,897  19" 

2,000  00 

$25,897  19 

2,720  81  — Interest  to  June  1,  1877. 

$28,618  00 

4.000  00 
$24,618  00 

2,621  96  — Interest  to  January  14,  1878. 

$27,239  96 
10,000  00 
$17,239  96 

10,878  40  — Interest  to  July  6,  1881. 

$28,118  36 

5.000  00  — Or.  January  1,  1880. 

$23,118  36  — Balance  July  6,  1881. 

1,232  72  — Added,  tai.es  and  interest 
$24,4  STO  8 
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The  Codet  : 

This  is  a proceeding  to  foreclose  a mortgage.  There  was  a 
demurrer  to  the  complaint,  which  was  overruled  by  the  Court, 
and  no  answer  being  filed,  a decree  of  foreclosure  was  entered. 
There  is  no  error  apparent  in  the  case,  and  the  judgment  of 
the  Court  below  is  affirmed. 


fNo.  6.980.—  In  Bank.] 

October  19.  1880. 

L.  HUERSTAL  v.  HUGH  MUIR. 


.'cdcmcnt  rot  Contempt  — Arrut  — Case  Limited. — An  appeal  will  not  be 
entertained  from  a Judgment  of  contempt  In  any  caae  differing  In  Its  clrcum- 
itanrea  from  tbat  In  People  e.  O'Neil,  47  Cal.  109,  or  not  limited  by  tbe 
conditions  therein  considered  as  material. 

In.—  Id. — Anus  Weit  or  Restitution. — Upon  a lodgment  for  contempt  for 
re-entering  upon  land  from  whlcb  defendant  bad  been  ejected,  the  Court 
baa  no  discretion  to  refuse  an  allot  writ  of  reatltntton.  Tbat  portion  of  tha 
judgment  la  merely  Incidental ; and  If  tbe  appeal  can  not  be  sustained  as  to 
tbe  whole  Judgment,  It  must  fall  as  to  every  part. 


Appeal  from  an  order  of  the  Fifteenth  District  Court  in 
and  for  the  County  of  Contra  Costa.  Dwinelle,  J. 

A.  H.  Griffith,  for  Appellant 

Temple  Emmet,  for  Respondent 

McKinstry,  J. : 

This  is  an  appeal  from  an  order  of  the  late  Fifteenth  Judicial 
District  Court,  adjudging  the  defendant,  Hugh  Muir,  guilty  of 
contempt,  for  that,  after  having  been  removed  from  certain 
premises  upon  process  duly  served  and  issued  upon  a judg- 
ment in  an  action  of  ejectment,  the  said  Muir  had,  without 
right,  re-entered ; and  also  directing  that  “ an  alias  writ  of  ex- 
ecution and  restitution  issue.”  Respondent  has  moved  that  the 
•ppeal  be  dismissed. 

It  has  been  suggested  that  the  portion  of  the  order  direct- 
ing that  an  alias  writ  issue  may  be  separated  from  the  rest, 
ind  an  appeal  be  entertained  from  such  portion.  But  that 
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portion  of  the  order  is  based  upon  the  adjudication  with  re- 
spect to  the  contempt,  and  is  merely  incidental  to  such  ad- 
judication. The  order  is  a whole,  and  if  the  appeal  can  not 
be  sustained  as  to  the  whole,  it  must  fail  as  to  every  part. 
The  Court  below,  having  found  defendant  guilty  of  the  con- 
tempt, had  no  discretion  to  refuse  the  writ  (C.  C.  P.,  § 1210.) 

The  order  is  entitled,  “ In  the  District  Court  of  the  Fif- 
teenth Judicial  District,  jn  and  for  the  City  and  County  of 
San  Francisco,”  and  was  filed  with  the  Clerk  of  the  District 
Court  of  said  city  and  county.  The  action  was  pending  in 
the  Fifteenth  District  Court  in  and  for  the  County  of  Con- 
tra Costa.  It  may  be  assumed  that  the  order  has  never  taken 
effect  as  a valid  order,  because  not  entered  by  or  filed  with 
the  Clerk  of  the  Court  for  Contra  Costa,  as  required  by  the 
Act  creating  the  judicial  district  (Stats.  1863-4,  p.  479.) 
Nevertheless,  it  must  be  treated  as  being  what  it  purports  to 
be  — an  order  of  the  Fifteenth  District  Court  of  San  Francisco. 

It  is  claimed  by  appellant  that  the  order  is  void;  but  ap- 
peals have  often  been  entertained  from  judgments  and  orders 
void  in  law. 

This  brings  us  to  the  question,  whether  the  order  adjudging 
the  party  guilty  of  contempt  is  appealable.  In  People  v. 
O’Neil,  47  Cal.  109,  it  was  held:  “An  appeal  may  be  taken 
from  a judgment  for  contempt,  when  the  fine  is  for  $300,  and 
the  Court  below  has  exceeded  its  jurisdiction,  and  there  are 
facts  dehors  the  record,  which  can  only  be  brought  up  on  a 
statement  on  appeal.”  We  are  not  inclined  to  extend  the  au- 
thority of  that  decision  so  as  that  it  shall  include  any  case 
differing  in  its  circumstances,  or  not  limited  by  the  conditions 
therein  considered  as  material.  In  the  case  now  before  us,  no 
fine  of  $300  w’as  imposed  by  the  Court  below;  neither  does  it 
appear  that  there  are  fac*s  dehors  the  record  which  could  only 
be  brought  up  by  statement  or  bill  of  exceptions.  It  may  be 
remarked,  also,  that  the  affidavits  and  papers  found  in  the  tran- 
script are  in  no  way  identified  as  having  been  used  at  the  trial 
of  the  alleged  contempt. 

The  question,  then,  is,  whether  on  a record  which  shows 
that  an  order  adjudging  a party  guilty  of  contempt,  by  a 
Court  which  had  no  power  to  make  an  operative  order  in  the 
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manner  in  which  this  order  was  made,  can  be  reviewed  on 
appeal. 

Persons  committed  for  contempt  by  the  District  Court  have 
been  discharged  in  habeas  corpus,  on  the  ground  that,  in  the 
particular  circumstances,  the  Court  had  no  jurisdiction  to  ad- 
judge the  contempts.  ( Ex  parte  Cohen,  6 CaL  318;  id.  319; 
Ex  parte  Rowe,  7 id.  181.)  But  these  cases  do  not  strengthen 
the  argument  in  favor  of  hearing  appeals  from  contempt^  judg- 
ments, and  orders. 

Section  1222  of  the  Code  of  Civil  Procedure  provides: 
“ The  judgments  and  orders  of  the  Court  or  Judge  made  in 
cases  of  contempt  are  final  and  conclusive.”  This  section  is 
not  intended  to  declare  the  absurdity  that  such  judgments, 
when  rendered  without  jurisdiction,  may  not  be  annulled  by 
a proper  proceeding.  To  give  effect  to  its  language,  judg- 
ments and  orders  in  cases  of  contempt  must  be  held  to  be 
“ final  and  conclusive,”  in  the  sense  that  they  are  not  ap- 
pealable. 

In  People  v.  Wright,  27  Cal.  151,  a writ  of  prohibition  issued 
to  arrest  the  proceedings  of  a County  Judge,  who  was  about 
to  try  and  punish  a recalcitrant  party  for  disobedience  of  an 
order  of  the  District  Court.  In  Batchelder  v.  Moore,  42  id. 
413,  a contempt  order  of  the  County  Court  was  annulled  by 
certiorari;  and  it  must  be  remembered  that  certiorari  can 
be  resorted  to  only  where  there  is  no  appeal. 

It  appears,  therefore,  that  if  a judicial  officer  is  about  to 
exceed  his  jurisdiction  by  trying  for  a contempt  without  legal 
power  to  do  so,  the  party  threatened  may  stay  the  proceeding 
by  prohibition;  if  he  actually  adjudges  one  guilty  of  con- 
tempt without  jurisdiction,  bis  judgment  may  be  annulled  by 
certiorari;  and  if  the  judgment  imposes  an  imprisonment, 
the  prisoner  may  be  discharged  on  habeas  corpus.  The  rem- 
edy of  the  party  injured  in  each  case  is  ample,  by  resort  to  a 
common-law  or  a statutory  writ. 

We  find  no  authority  for  tbe  position,  that  an  order  ad- 
judging one  guilty  of  contempt  may  be  appealed  from  simply 
on  the  ground  that  the  record  shows  want  of  jurisdiction  to 
render  the  judgment.  It  is  admitted,  on  all  sides,  that  if  the 
lower  Court  has  jurisdiction,  such  an  order  is  not  appealable. 

C»  Heps.  LXIJ  — 31 
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The  appellate  jurisdiction  of  this  Court  can  not  depend 
upon  the  presence  or  absence  of  jurisdiction  in  the  Court  be- 
low. We  have  jurisdiction  to  hear  appeals  in  all  cases  of 
contempt  judgments  — when  the  question  presented  by  the 
record  is  simply  as  to  the  jurisdiction  of  the  lower  Court — or 
in  none;  since  in  all  such  cases,  when  we  pass  upon  the  juris- 
diction of  the  Court  below,  we  pass  upon  the  merits  of  the 
appeal. 

Motion  granted. 

Ross,  Thornton,  Mybick,  and  Sharpstein,  JJ.,  concurred. 


[No.  10,501. — Department  One.l 
October  20,  1880. 

THE  PEOPLE  v.  HENRY  F.  GRIGSBY. 

Appeal  — Filing  op  Notice  — Waiver. — Notice  of  appeal  was  dated  September 
0,  and  filed  September  7,  1880,  but  by  written  Indorsement  due  service  wu 
acknowledged  by  the  District  Attorney. 

Held:  If  the  law  requires  the  service  to  be  made  after  the  notice  was  filed 
(a  question  not  decided),  here  Is  an  admission  of  due  service,  which  must  be 
construed  service  after  the  filing. 

Murder  in  the  First  Degree — Definition  — Malice  — Instruction. — The 
Court  charged  the  jury,  that  If  they  found  from  the  evidence  that  the  defend- 
ant did,  on  the  day  specified  In  the  Indictment,  with  malice  aforethought, 
unlawfully  kill  the  deceased,  then  they  should  find  the  defendant  guilty  of 
murder  4»  the  first  degree.  Held , erroneous. 


Appeal  from  a judgment  of  conviction  in  the  Superior 
Court  of  San  Luis  Obispo  County.  MoMcetbt,  J. 

Dillard  & Venable,  for  Appellant 

Graves  & Graves,  for  Respondent 

McKinstby,  J. : 

The  Attorney  General  moves  to  dismiss  the  appeal,  on  the 
ground  that  the  transcript  shows  the  notice  of  appeal  to  have 
been  served  before  it  was  filed. 

The  Penal  Code,  Section  1240,  provides:  “An  appeal  is 
taken  by  filing  with  the  Clerk  of  the  Court  in  which  the 
judgment  and  order  appealed  from  is  entered  or  filed,  a 
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notice,  stating  the  appeal  from  the  same,  and  serving  a copy 
thereof  upon  the  attorney  of  the  adverse  party.” 

The  notice  of  appeal,  as  appears  from  the  record  before  us, 
is  dated  September  6,  1880,  and  was  filed  September  7,  1880. 

On  the  notice  filed  is  an  acceptance  of  service  in  words 
following : “ I hereby  acknowledge  due  service  upon  me  of  a 

copy  of  the  above  notice.  (Signed)  Ernest  Graves,  Distrjct 
Attorney  ” 

If  the  law  requires  the  service  to  be  made  after  the  notice 
is  filed  (a  question  we  do  not  decide  in  this  case),  here  is  an 
admission  of  “ due  service,”  which  must  be  construed  service 
after  the  filing. 

The  motion  to  dismiss  the  appeal  is  denied. 

Ross  and  McKee,  JJ.,  concurred. 

McKinstry,  J. : 

The  court  charged  the  jury:  “If  you  find  from  the  evi- 
dence beyond  a reasonable  doubt  that  the  defendant  did,  on 
the  twenty-eighth  of  February,  1880,  with  malice  aforethought, 
unlawfully  kill  Vivian  Torres,  then  you  will  find  the  defend- 
ant guilty  of  murder  in  the  first  degree 

If  the  instruction  is  correct,  murder  of  the  second  degree 
is  the  unlawful  killing  of  a human  being  without  malice.  But 
the  Attorney  General  properly  admitted  the  instruction  to  be 
erroneous. 

Judgment  and  order  reversed,  and  cause  remanded  for  a new 
trial. 

Ross  and  McKee,  JJ.,  concurred. 


tNo.  6,648. — Department  Two.1 
October  215,  1880. 

C.  D.  SHUFFLETON  v.  ROBERT  C.  HILL  n ax. 

Loco**'*  Lnor  Xtw  — Cokhtrcptiom  or  Statute. — The  Act  of  March  30,  18T8, 
giving  a Hen  to  loggers,  etc.,  does  not  apply  to  contracts  entered  Into  prior 
to  the  date  of  that  act. 
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Appeal  from  a judgment  for  the  plaintiff  in  the  Eighth 
District  Court  in  and  for  the  County  of  Humboldt.  Haines,  J . 

James  Hanna  and  W.  II . Brumfield,  for  Appellants. 

8.  M.  Buck,  E.  IF.  Wilson,  and  J.  D.  H.  Chamberlin,  for 
Respondent 

« 

The  Coubt: 

The  contract  under  ■which  the  logs  in  question  in  this  suit 
were  cut  was  made  April  10,  1876,  by  which  Greenlaw  was 
to  cut  and  deliver  logs  at  certain  specified  times  and  places, 
receiving  compensation  at  specified  rates  and  times,  as  logs 
were  delivered.  The  act  under  which  plaintiff  claims  a lien 
as  a laborer  upon  the  logs  was  passed  March  30.  1878.  The 
terms  of  that  contract  can  not  be  considered  as  changed  by 
that  act.  Plaintiff  certainly  has  no  more  rights  as  to  what 
money  was  duo  than  Greenlaw,  or  his  assignee  would  have 
had ; and  if,  by  the  terms  of  that  contract,  no  money  was 
payable  to  Greenlaw  at  the  time  the  liens  were  filed,  plaintiff 
had  no  lien  to  be  enforced. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 


INo.  6,515.—  In  Bank.] 

December  22,  1880. 

TnOMAS  FESSENDEN  v.  J.  H.  SUMMERS  et  al. 

From  is  sort  Not* — Indorsement  bt  Third  Person  brvobe  Delitert. — Under 
Section  3117,  Civil  Code,  a person  not  a party  to  a note,  who  Indorses  the 
same  In  blank  before  delivery,  Is  to  be  regarded  not  as  a guarantor,  but  as  an 
Indorser,  and  as  such  Is  entitled  to  notice  of  non-payment  before  he  can  be 
charged. 

Appeal  by  defendant  D.  W.  Thompson  from  a judgment 
for  the  plaintiff  in  the  First  District  Court  of  the  County  of 
Santa  Barbara.  Sepulveda,  J. 

Charles  E.  Huse,  for  Appellant 

Thompson  was  an  indorser  of  the  note,  and  was  entitled  to 
notice  of  the  demand  for  payment  at  the  maturity  of  the 
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note,  and  that  it  had  not  been  paid.  ( Jones  v.  Goodwin,  39 
Cal.  493 ; C.  C.,  § 3117.) 

Hall  & Hatch,  for  Respondent. 

Thompson  was  a guarantor  on  the  note  sued  upon.  {Higgs 
v.  Waldo,  2 Cal.  485 ; Ford  v.  Hendricks,  34  id.  673 ; Pierce  v. 
Kennedy,  5 id.  138;  Brady  v.  Reynolds,  13  id.  31;  Geiger  v. 
Clark,  id.  579;  C.  C.,  §§  2787,  2806,  2807,  3117;  Brandt  on 
Suretyship  and  Guaranty,  § 170.) 

Ross,  J. : 

The  action  is  upon  a promissory  note  signed  by  the  defend- 
ant Summers,  made  payable  to  the  plaintiff  or  order,  and 
indorsed  in  blank  by  the  defendant  Thompson  before  de- 
liveiy  to  the  payee.  Thompson  indorsed  for  the  purpose  of 
adding  credit  to  the  note,  and  plaintiff  made  the  loan  upon 
the  strength  of  the  indorsement  The  note  not  having  been 
paid,  the  plaintiff,  after  its  maturity,  commenced  the  present 
action  against  Summers  and  Thompson  to  recover  the  amount 
due  upon  it  Summers  suffered  default,  but.  Thompson  ap- 
peared and  demurred  to  the  complaint.  The  demurrer  was 
overruled,  and  Thompson  answered.  A trial  being  had,  the 
Court  below  found  the  facts  to  be  as  stated. 

In  the  complaint,  however,  there  is  no  averment,  nor  is 
there  any  finding,  that  notice  was  given  to  Thompson  of  the 
non-payment  by  Summers  of  the  note  when  it  became  due; 
and  this  constitutes  the  ground  of  the  appeal,  which  is  taken 
by  Thompson  from  the  judgment. 

Whether  or  not  he  was  entitled  to  notice  depends  upon  the 
nature  of  the  obligation  assumed  by  him. 

The  decisions  of  this  Court  upon  the  question,  prior  to  the 
adoption  of  the  Codes,  as  well  as  of  the  Courts  of  other  States, 
are  numerous  and  conflicting.  Thus  in  Ford  v.  Hendricks, 
34  Cal.  673,  where  the  note  in  suit  was  signed  by  Hendricks 
and  indorsed  by  Reed  before  its  delivery  to  the  payee,  who 
was  the  plaintiff  in  the  action,  the  Court  said : “As  to  the  re- 
lation of  Reed — whether  it  be  that  of  maker,  indorser,  or 
guarantor — there  is  much  conflict  of  authority;  but  under  the 
settled  rule  in  this  State,  he  must  be  regarded  as  a guarantor.” 
In  support  of  this,  the  Court  cited  the  cases  of  Riggs  v.  Waldo, 
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2 Cal.  485 ; Pierce  v.  Kennedy,  5 id.  138 ; Brady  v.  Reynolds , 
13  id.  31 ; Oeiger  v.  Clark,  id.  579. 

In  the  subsequent  case  of  Jones  v.  Ooodwin,  39  Cal.  493, 
where  the  defendant  Wilcox  had  signed  his  name  in  blank 
upon  the  back  of  the  note  in  suit  before  its  delivery,  the 
Court  said:  “A  great  diversity  of  opinion  exists  as  to  the  na- 
ture of  the  liability  of  one  not  being  a party  who  indorses  his 
name  in  blank  upon  a note  before  delivery.  In  England  he 
is  held  to  be  a guarantor,  and  his  contract  is,  that  the  maker 
of  a note  will  pay  at  maturity,  or  if  he  does  not,  the  guaran- 
tor will.  Ho  demand  or  notice  is  considered  necessary  as  a 
condition  precedent  to  fixing  the  liability  of  the  guarantor,  or 
to  the  commencement  of  the  action;  but  a failure  to  make 
demand  and  give  notice,  together  with  proof  of  injury,  is  pro 
tainio  a defense. 

“ In  some  States,  as  in  Massachusetts,  Vermont,  and  Louisi- 
ana, he  is  regarded  as  a surety,  or  joint  maker,  of  the  note, 
and  unconditionally  liable. 

“In  some  States  he  is  held  to  be  a guarantor,  and  various 
effects  have  been  given  in  these  States  to  the  contract  of  guar- 
anty, sometimes  it  being  held  to  be  conditional,  at  other  times 
absolute,  and  very  frequently  parol  evidence  is  admitted  to 
explain  what  the  contract  really  was.  In  other  States,  as  in 
New  York,  Tennessee,  Iowa,  and,  we  may  add,  California,  he 
is  held  as  an  indorser.  * * * The  decisions  in  this  State 
are  substantially  in  accord  with  those  which  hold  that  ore 
who,  not  being  a party  to  a negotiable  bill,  indorses  it  in 
blank  for  the  purpose  of  adding  to  its  credit,  is  an  indorser, 
and  in  view  of  the  diversity  of  opinion  on  the  subject,  we 
should  not  now  feel  inclined  to  disturb  the  doctrine,  even  if 
it  did  not  meet  our  approval.” 

It  will  thus  be  seen  that  in  Ford  v.  Hendricks,  it  was  said 
vhat  it  is  the  settled  rule  in  this  State,  that  a party  signing 
under  the  circumstances  stated  is  to  be  held  as  a guarantor, 
while  in  the  subsequent  case  of  Jones  v.  Ooodwin,  without 
referring  in  terms  to  Ford  v.  Hendricks,  it  was  said  that  the 
rule  here  is  that  he  is  to  be  held  as  an  indorser.  In  this  con- 
dition of  the  decisions,  the  Legislature,  in  adopting  the  Codes, 
undertook  to  deal  with  the  subject.  Their  provisions,  how- 
ever, like  the  decisions,  are  not  entirely  free  from  conflict. 
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By  Section  2787  of  the  title  of  the  Civil  Code  upon  the  sub- 
ject of  guaranty,  it  is  declared  that  “ a guaranty  is  a promise 
to  answer  for  the  debt,  default,  or  miscarriage  of  another  per- 
son.” And  by  Section  2807,  it  is  provided  that  “ a guarantor 
of  payment  or  performance  is  liable  to  the  guarantee  imme- 
diately upon  the  default  of  the  principal,  and  without  demand 
or  notice.”  This  last  section,  it  will  be  observed,  changed  the 
rule  theretofore  prevailing  in  this  State  respecting  demand  and 
notice. 

The  provisions  of  Section  2787,  supra,  are,  perhaps,  broad 
enough  to  include  the  facts  of  the  case  under  consideration. 
But  however  this  may  be,  the  case  clearly  comes  within  tbt 
express  lettei  and  meaning  of  the  subsequent  Sections  3108 
and  3117  of  the  title  of  the  same  Code  upon  the  subject  of  nego- 
tiable instruments.  Section  3108  is  as  follows: 

“One  who  writes  his  name  upon  a negotiable  instrument 
otherwise  than  as  a maker  or  acceptor,  and  delivers  it  with  hi, 
name  thereon  to  another  person,  is  called  an  indorser,  and  his 
act  is  called  indorsement” 

And  Section  3117 : “ One  who  indorses  a negotiable  instrn 
ment  before  it  is  delivered  to  the  payee  is  liable  to  the  payee 
thereon  as  an  indorser.”  This  was  the  exact  position  of  the 
appellant;  and  whatever  conflict  there  may  be  between  the 
sections  quoted  from  the  title  on  the  subject  of  negotiable 
instruments,  and  those  quoted  from  the  title  on  the  subject  of 
guaranty,  the  former  must  control  the  determination  of  thi3 
cause  by  virtue  of  Section  4481  of  the  Political  Code  in  rela- 
tion to  the  r fleet  of  the  Codes,  which  reads  thus : “ If  the  pro- 
visions of  any  title  conflict  with  or  contravene  with  the  pro- 
visions of  another  title,  the  provisions  of  each  title  must  prevail 
as  to  all  matters  and  questions  arising  out  of  the  subject-matter 
of  such  title.” 

It  may  be  that  Section  2787  was  intended  only  to  apply  to 
a case  where  a party  in  terras  contracts  as  a guarantor,  in 
which  event  he  would,  under  Section  2807,  be  liable  imme- 
diately upon  default  of  the  principal,  without  demand  or 
notice.  But  whether  this  be  so  or  not,  we  think  the  rights  of 
the  parties  must  be  determined  by  the  rule  declared  by  Sec- 
tions 3108  and  3117. 

Thus  tested,  Thompson  must  be  held  to  be  an  indorser,  and 
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as  such,  upon  well-settled  principles,  entitled  to  notice  of  non- 
payment. 

Demand  upon  Summers  and  notice  to  Thompson  of  his  non- 
payment being  necessary  to  charge  the  latter,  it  follows  that  it  is 
essential  that  the  complaint  should  aver  those  facts. 

Judgment  reversed  and  cause  remanded,  with  instructions  to 
the  Court  below  to  sustain  the  demurrer  to  the  complaint 

Thornton,  Myrick,  Sharpstein,  and  McKinstry,  JJ., 
concurred. 


INo.  7.200—  In  Bank.! 

December  22,  1S80. 

GEORGE  S.  KELLER  v.  ALFRED  E.  BERRY. 

Fraud  — Ejectmejtt  — Patent. — R.  being  in  possession  of  land  under  a State 
patent,  mortgaged  the  same,  hut  afterwards  delivered  possession  to  his  son, 
who,  after  the  commencement  of  an  action  to  foreclose  (to  which  he  was  not 
made  a party),  abandoned  the  possession  to  the  defendant,  who  proceeded  to 
enter  the  land  under  the  homestead  laws  of  the  United  States. 

Held:  Courts  would  cease  to  be  courts  of  Justice  If  such  proceedings  were 
countenanced.  The  defendant  is  not  entitled  to  withhold  the  possession  from 
the  plaintiff. 

Appeal  from  a judgment  for  the  plaintiff  in  the  Superior 
Court  of  the  County  of  Los  Angeles.  Howard,  J. 

Olassell,  Smith  & Smith,  and  F.  H.  Howard,  for  Appellants 

Bicknell  & White,  for  Respondent. 

Ross,  J.j 

Ejectment  to  recover  possession  of  a certain  portion  of  n 
sixteenth  section.  It  appears  from  the  record  that  prior  to 
the  year  1872,  one  Jose  Rubio  settled  on  the  land  with  his 
family,  and  proceeded,  together  with  his  son,  Andres  Rubio, 
who  was  of  age,  to  cultivate  and  improve  it.  Improvements 
consisting  of  a dwelling-house,  orchards,  and  vineyards,  were 
put  upon  the  land,  mainly  by  Andres.  On  the  twentieth  of 
March,  1868,  Jose  made  an  application  to  the  State  of  Cali- 
fornia to  purchase  the  land.  His  application  was  accepted  by 
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the  State  Locating  Agent,  May  1,  1868,  and  was  filed  in  the 
State  Land  Office  on  the  twentieth  of  June,  of  the  same  year. 
The  State  officers  issued  to  him  a certificate  of  purchase  for 
the  land  on  the  tenth  of  April,  1872,  and  a patent  therefor, 
regular  in  form,  on  the  third  day  of  January,  1874.  It  is 
claimed  on  behalf  of  the  appellant  that  by  these  proceedings, 
and  others  incidental  to  them,  Jose  Rubio  acquired  no  title  to 
the  premises. 

In  the  view  we  take  of  the  case,  it  is  unnecessary*  to  deter- 
mine whether  he  did  or  not;  for  the  record  further  shows,  that 
in  February,  1877,  he  borrowed  of  the  plaintiff  the  sum  of  six 
thousand  dollars,  and  as  security  therefor  executed  to  the  plain- 
tiff a mortgage  on  the  property  in  question,  together  with  an 
adjoining  tract  of  about  twelve  acres  — which  mortgage  was 
duly  recorded  at  the  time,  in  the  records  of  the  proper  county. 

In  the  month  of  February,  1878,  Jos6,  in  the  language  of 
the  findings,  “ considering  his  title  under  the  State  to  be  void, 
abandoned  his  claim  to  the  premises  in  controversy,  and  de- 
livered possession  thereof  to  said  Andres  Rubio,  who  from 
thenceforward  took  possession  and  claimed  the  same  as  his 

own,  until  the day  of  May,  1879,  when  he  abandoned  the 

same  to  the  defendant  herein,  and  allowed  him  to  take  pos- 
session of  the  same,  together  with  the  improvements.” 

In  the  mean  time,  the  plaintiff  had  commenced  an  action  to 
foreclose  his  mortgage,  in  which  both  Jose  and  Andres  Rubio 
were  made  parties  defendant,  and  in  May,  1879,  a decree  of 
foreclosure  was  duly  entered  in  the  action  in  favor  of  the 
plaintiff.  Under  this  decree  the  Sheriff  of  the  county,  on  the 
sixth  day  of  June,  1879,  sold  the  premises  in  controversy  to 
the  plaintiff  for  the  sum  of  $8,542,  and  on  the  same  day  exe- 
cuted to  the  plaintiff  a certificate  of  sale  therefor.  No  redemp- 
tion having  been  made,  the  Sheriff,  on  December  8,  1879, 
executed  to  the  plaintiff  a deed  for  the  property. 

Thus  it  will  be  seen,  that  Jose  Rubio,  on  the  strength  of  his 
possession  of  the  land  and  the  improvements  thereon,  if  not 
of  title,  got  six  thousand  dollars  of  the  plaintiff’s  money,  gave 
him  a mortgage  on  the  land  and  improvements  to  secure  its 
repayment,  and  then  surrendered  the  possession  thereof  to 
his  son,  ■ who  thereupon  took  possession  of  the  property  and 
claimed  the  same  as  his  own,  until  shortly  before  its  sale  by 


Digitized  by  Google 


400 


J£x  paste  Clabke. 


[Jan.  1881. 


the  Sheriff  under  the  plaintiff’s  decree  of  foreclosure,  when 
he  (the  son)  turned  the  possession  of  the  land  and  improve- 
ments over  to  the  defendant  On  the  possession  so  obtained, 
defendant  proceeded  to  enter  the  land  under  the  homestead 
laws  of  the  United  States,  the  entry,  however,  being  after- 
wards suspended  by  order  of  the  Commissioner  of  the  General 
Land  Office. 

It  is  this  sort  of  circumvention  that  we  are  asked  to  sanc- 
tion. Coprts  would  cease  to  be  courts  of  justice  if  such  pro- 
ceedings were  countenanced.  It  is  not  necessary  to  the  dis- 
position of  this  case  for  us  to  say  whether,  under  the  doctrine 
of  the  cases  of  Hosmer  v.  Wallace,  97  U.  S.  579;  Trenouth  v. 
San  Francisco,  100  id.  251;  and  Atherton  v.  Fowler,  9G  id. 
515,  a title  to  government  land  ever  could  be  acquired  by 
virtue  of  a possession  acquired  as  was  the  possession  of  the 
defendant  The  question  here  is,  whether  upon  the  facts  stated, 
the  defendant  is  entitled  to  withhold  the  possession  of  the 
premises  from  the  plaintiff ; and  we  are  clearly  of  the  opinion 
that  he  is  not 

Judgment  affirmed. 

Shabpstein,  Mybick,  and  Tiiobnton,  JJ.,  concurred. 


tNo.  10,588— In  Bank.1 
January  4,  1881. 

Ex  paste  WILLIAM  CLARKE. 

Change  or  Attornets  in  Criminal  Carer  — Apteal. — Sections  284  and  2S5, 
Code  of  CItII  Procedure,  have  no  application  to  criminal  cnees : a notice 
of  appeal  may  be  sinned  by  any  attorney  of  the  Court  authorized  by  the 
defendant 

Application  for  writ  of  habeas  corpus. 

McKissick  & Rankin,  for  Plaintiff. 

Mobbison,  C.  J. : 

The  petitioner  has  been  brought  before  ua  on  a writ  of 
habeas  corpus,  and  his  petition  for  a discharge  having  been 
denied,  he  now  applies  for  admission  to  bail.  The  application 
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is  opposed  on  behalf  of  the  people,  on  the  ground  that  no  ap- 
peal has  been  taken  in  the  case. 

The  petitioner  was  tried  and  convicted  in  the  Superior  Court 
of  Monterey  County  of  the  crime  of  libel.  On  the  trial  of 
the  case,  T.  Beeman,  Esq.,  appeared  as  counsel  for  defendant, 
and  the  notice  of  appeal  is  signed  by  Charles  W.  Quilby,  Esq. 
It  was  admitted,  on  the  bearing  of  this  application,  that  the 
person  by  whom  the  notice  of  appeal  was  signed  was  an  attor- 
ney of  the  Court,  and  was  authorized  by  the  defendant  to  take 
the  appeal.  It  is  claimed,  however,  that  no  change  of  attorney 
was  made  in  conformity  to  Sections  284  and  285  of  the  Code 
of  Civil  Procedure,  and  therefore,  it  is  arguad  that  the  notice  of 
appeal  should  be  disregarded. 

In  our  opinion,  the  sections  above  referred  to  have  no  ap- 
plication to  criminal  cases,  in  which  the  defendant  has  a right 
to  defend  in  person  and  with  counsel.  (Art  i.,  § 13,  Const.) 

Section  283  of  the  same  Code  provides  that  an  attorney 
and  counselor  shall  have  authority  “ to  bind  his  client  in  any 
of  the  steps  of  an  action  or  proceeding,  by  his  agreement  filed 
with  the  Clerk  or  entered  upon  the  minutes  of  the  Court.” 

It  will  not  be  pretended  for  a moment,  that  this  section  has 
any  application  in  a criminal  case,-  for  in  all  cases  of  felony 
the  defendant  must  appear  and  plead  in  person.  In  our  opin- 
ion, the  notice  of  appeal  was  sufficient,  and  indeed,  it  was  so 
treated  by  the  District  Attorney,  who  admitted  service  of  a 
copy  of  it  upon  him. 

The  judgment  in  the  ease  simply  imposed  a fine,  and  the 
petitioner  is  entitled  to  be  admitted  to  bail  as  a matter  of 
right.  (P.  C.,  § 1272.) 

Let  him  be  admitted  to  bail  in  the  sum  of  one  thousand 
dollars,  the  bail  bond  to  be  approved  by  the  Judge  of  the  Su- 
perior Court  of  Monterey  County. 

Silaepsteik,  Thobnton,  and  Mybiok,  JJ.,  concurred. 
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[No.  7,234. — Department  Two.] 

January  6,  1881. 

ELVIRA  MORGAN  r.  J.  M.  MILLER. 


Sai.i  of  Cattle — Deliverx  and  Chanox  of  Possession — Fraud  as  to 
Crbditors. — H.,  having  cattle  running  at  large  with  those  of  D„  his  tenant, 
sold  them  to  the  plaintiff,  and  the  cattle  were  driven  up  Into  a corral, 
where  H.  said  to  the  plaintiff,  “ Here  are  your  cows  that  you  bought 
thereupon  the  plaintiff  requested  B.  to  take  care  of  the  cattle,  and  pasture 
them  for  her,  and  B.  agreeing  to  do  so,  the  cattle  were  turned  back  into  the 
pasture. 

Held,  that  there  was  an  Immediate  delivery  and  actual  change  of  possession, 
and  that  the  sale  was  not  void  as  to  creditors. 


Appeal  from  a judgment  for  the  plaintiff  in  the  First  Dis- 
trict Court  in  and  for  the  County  of  Ventura,  Fawcett,  J. ; 
and  from  an  order  denying  a new  trial  in  the  Superior  Court 
of  said  county.  Hines,  J. 

8.  A.  Sheppard,  for  Appellants. 

Williams  & Williams,  for  Respondent. 

Thornton,  J.: 

This  action  was  brought  to  recover  damages  for  an  unlaw- 
ful conversion  of  plaintiff's  cattle.  On  tho  trial,  the  jury  re- 
turned a verdict  for  the  plaintiff.  Defendants  moved  for  a 
new  trial,  which  was  denied,  and  they  appealed  from  the  judg- 
ment and  the  order  denying  a new  trial.  Appellants  urge  that 
they  are  entitled  to  a new  trial,  on  the  ground  that  the  verdict  is 
not  sustained  by  the  evidence. 

It  appears  from  the  testimony  that  the  plaintiff  purchased 
the  cattle  sued  for  from  one  Higgins.  The  defendant,  Miller, 
was  Sheriff  of  the  County  of  Ventura,  and,  as  such  Sheriff, 
levied  upon  the  cattle  in  controversy  by  virtue  of  a writ  of 
execution  issued  upon  a judgment  recovered  against  Higgins 
by  Daly  and  Rogers,  in  the  District  Court  of  Ventura 
County.  It  is  contended  on  behalf  of  appellants  that  the 
evidence  shows  that  the  sale  to  the  plaintiff  was  void  as  to 
Daly  and  Rogers,  for  the  reason  that  it  was  not  accompanied 
by  an  immediate  delivery,  and  followed  by  an  actual  and  con- 
tinued change  of  possession  — that,  therefore,  the  verdict  is 
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not  sustained  by  the  evidence,  and  it  should  be  set  aside  and 
a new  trial  granted.  We  have  examined  the  testimony,  and 
are  of  opinion  that  it  sustains  the  verdict,  and  that  there  was 
no  error  in  the  ruling  of  the  court  below. 

Judgment  and  order  affirmed. 

Sharpsteln  and  Myrick,  JJ.,  concurred. 


[No.  10.589. — In  Bank.] 
January  14,  1881. 

PEOPLE  t>.  AH  FOOK 


Orra  to  Burns  Omen. — Under  Section  67.  Penal  Code,  the  crime  of  offering 
to  bribe  an  executive  officer  la  complete  without  the  tender  or  production  of 
the  money. 

Appeal  from  a judgment  of  conviction,  and  from  an  order 
denying  a new  trial,  in  the  Superior  Court  of  the  County  of 
Sonoma.  Pressley,  J. 

W.  A.  Cornwall,  for  Appellant 

A.  L.  Hart,  Attorney  General,  for  ^Respondent 

Morrison,  C.  J. : 

The  defendant  was  prosecuted,  by  information,  in  the 
Superior  Court  of  Sonoma  County,  and  was  found  guilty  of 
the  crime  of  offering  a bribe  to  an  executive  officer.  The 
prosecution  was  under  Section  67  of  the  Penal  Code,  which 
provides  that  “ every  person  who  gives  or  offers  any  bribe  to 
any  executive  officer  of  this  State,  with  intent  to  influence 
him  in  respect  to  any  act,  decision,  vote,  opinion,  or  other 
proceeding  as  such  officer,  is  punishable  by  imprisonment  in 
the  State  prison  not  less  than  one  nor  more  than  fourteen 
years;”  and  the  charge  was  that  “Ah  Fook,  on  the  first  day 
of  September,  1880,  at  the  County  of  Sonoma,  etc.,  to  one 
W.  H.  Mead,  then  and  there  being  an  executive  officer  of  the 
State  of  California,  to  wit,  Deputy  Constable,  etc.,  a bribe, 
to  wit,  the  sum  of  two  hundred  dollars,  willfully,  maliciously, 
and  feloniously  did  offer,  with  intent,  willfuly  and  feloniously. 
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to  influence  said  W.  H.  Mead  in  his  action  as  such  Deputy 
Constable,  to  wit,  with  intent,  willfully  and  feloniously,  to 
influence  said  W.  H.  Mead  to  discharge  Me  Youk,  then  and 
there  held  by  said  W.  H.  Mead,  as  Deputy  Constable,  under 
n warrant  of  arrest,  issued,  etc.,  which  warrant  charged  Me 
Youk  with  the  crime  of  grand  larceny,”  etc.  To  this  informa- 
tion a demurrer  was  filed,  which  was  properly  overruled  by 
the  Court 

The  evidence  shows  that  W.  H.  Mead  was  a Deputy  Con- 
stable in  the  township  of  Santa  Rosa,  and  as  such,  had  in 
his  custody,  under  a warrant  of  arrest,  a Chinawoman  named 
Me  Youk,  and  the  defendant  had  full  knowledge  of  the 
above  facts.  For  the  purpose  of  getting  the  accused  out  of 
custody,  the  defendant  said  to  the  officer : “ You  catch  him 
Chinawoman  for  me;  get  him  out  where  I can  get  him  in 
the  buggy,  I give  you  two  hundred  dollars.”  No  money  was 
tendered,  and  none  exhibited.  It  is,  therefore,  claimed  on  be- 
half of  the  defense,  that  the  proof  failed  to  establish  an 
offense  under  Section  67  of  the  Penal  Code. 

That  section  makes  it  a crime  to  offer  a bribe  to  an  execu- 
tive officer,  and  the  question  here  presented  is,  Was  the  crime 
complete  without  the  tender  or  production  of  the  money? 
Bouvier,  in  his  Law  Dictionary,  defines  an#  offer  to  be  “a 
proposition  to  do  a thing;”  and  Mr.  Webster  says  an  offer  is 
“ to  bring  to  or  before;  to  hold  out;  to  present  for  acceptance 
or  objection;  to  exhibit;  to  present  in  words;  to  proffer;  to 
make  a proposal  to.”  The  case  of  Worrall  is  in  point.  The 
defendant  was  indicted  for  offering  a bribe  to  a Commissioner 
of  the  Revenue ; and  the  evidence  of  his  guilt  was  found  in  a 
letter  written  by  him,  containing  the  following  language:  “If 
I should  be  so  happy  in  your  recommendation  of  this  work, 
I should  think  myself  very  ungrateful  if  I did  not  offer  you 
one  half  of  the  profits  as  above  stated;  and  I would  deposit 
in  your  hand,  at  receiving  the  first  payment,  £350,  and  the 
other  £350  at  the  last  payment,  when  the  work  is  finished 
and  completed.”  The  offer  was  made  to  an  officer  of  the 
United  States,  for  the  purpose  of  obtaining  a contract  for 
building  a light-house  at  Cape  Hatteras,  and  upon  it  tho  de- 
fendant was  tried  and  convicted.  ( The  United.  States  v.  Wor- 
rall,  2 Dali.  384.) 
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“The  latter  commentators,  supported,  as  I think,  by  the 
adjudged  cases,  however,  maintain  the  broader  doctrine,  that 
any  attempt  to  influence  an  officer  in  his  official  conduct, 
whether  in  the  executive,  legislative,  or  judicial  department, 
by  the  offer  of  any  reward  or  pecuniary  consideration,  is  an 
indictable  common-law  misdemeanor.”  ( The  State  v.  Ellis, 
■'!3  X.  J.  L.  102;  1 Bishop’s  Cr.  Law,  § 689.)  “ Why  is  the 
mere  unsuccessful  attempt  to  bribe  a criminal?  The  officer 
refuses  to  take  the  offered  reward,  and  his  integrity  is  un- 
touched — his  conduct  uninfluenced  by  it-  The  reason  for  the 
law  is  plain.  The  offer  is  a sore  temptation  to  the  weak  or 
the  depraved.  It  tends  to  corrupt,  and  as  the  law  abhors 
•he  least  tendency  to  corruption,  it  punishes  the  act  which  is 
calculated  to  debase,  and  which  may  effect  prejudicially  the 
morals  of  the  community.”  ( Walsh  v.  The  People,  65  I1L  60.) 

We  are  of  the  opinion  that  the  evidence  brought  the  case 
within  the  letter  and  spirit  of  Section  67  of  the  Penal  Code. 

2.  The  next  point  in  the  case  is  an  exception  to  the  ruling 
of  the  Court  excluding  evidence  offered  on  behalf  of  the  de- 
fense. An  attempt  was  made  to  show  that  it  is  the  practice 
among  the  Chinese  of  San  Francisco  to  buy  and  sell  women 
of  their  country.  We  do  not  see  in  what  aspect  of  the  case 
such  evidence  was  competent,  and  are  of  the  opinion  that  the 
Court  below  ruled  correctly  in  excluding  it 

3.  The  law  was  correctly  given  by  the  Court  to  the  jury, 
and  there  was  no  error  in  refusing  to  give  the  second  in- 
struction asked  for  by  the  defendant. 

4.  The  last  point  is,  that  the  verdict  was  not  sustained  by 
the  evidence.  A careful  examination  of  the  bill  of  exceptions 
satisfied  us,  however,  that  there  was  sufficient  evidence  of  guilt 
to  justify  the  verdict 

We  find  no  error  in  the  case,  and  the  judgment  and  order 
are  affirmed. 

Ross,  Mykick,  Shabpsteln,  McKee,  Thoenton,  and  Mc- 
Kixstey,  JJ.,  concurred. 
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INo.  8,012. — Department  One.] 

J&nuarj  17,  1881. 

JOHN  H BOSTWICK  v.  P.  H.  McEVOY  et  al. 


Delivery  of  Not* — Escrow. — The  delivery  of  an  Instrument  in  escrow  dur- 
ing the  life-time  of  a party  becomes  absolute  upon  the  happening  of  the 
condition  after  bis  death. 

Joint  Promissory  Noth  — Joinder  of  Parties. — An  action  Is  maintainable  in 
this  State  upon  a joint  promissory  note  against  a surviving  maker  and  the 
personal  representative  of  a deceased  maker. 

Amendment  or  Record  — Clerical  Error. — A judgment  may  be  amended  after 
the  adjournment  of  the  term,  where  the  record  furnishes  the  data. 

Foreclosure  of  Mortgage  — Not*  Coming  Doe  after  Commencement  of 
Suit. — In  a suit  for  the  foreclosure  of  a mortgage  given  to  secure  several 
promissory  notes,  some  of  which  were  not  due  at  the  commencement  of  the 
suit,  the  Court  has  jurisdiction  — under  S 728,  C.  C.  P. — to  decree  a fore- 
closure of  the  mortgage  to  satisfy  all  of  them. 


Appeal  from  a judgment  for  the  plaintiff,  and  from  an  order 
denying  a new  trial,  and  from  an  order  modifying  said  judg- 
ment, in  the  Third  District  Court  of  the  City  and  County  of 
San  Francisco.  Thoenton,  J. 

A petition  for  hearing  in  bank  was  filed  in  this  case  after 
judgment,  and  denied. 

J.  C.  Bates,  for  Appellants. 

F.  C.  M.  Du  Bruit,  for  Respondent 

McKee,  J. : 

On  the  fourth  day  of  November,  1873,  one  Kimhell  and 
others  sold  and  conveyed  to  the  defendant,  P.  H.  McEvoy, 
the  tract  of  land  in  controversy  in  this  case,  for  the  sum  of 
$9,393.80.  To  secure  payment  ' f the  purchase  money,  John 
McEvoy  joined  the  defendant  P.  H.  in  the  execution  of  four 
promissory  notes,  three  of  them  for  the  sum  of  $2,398.45 
each,  and  the  fourth  for  the  sum  of  $2,198.45.  The  first  was 
payable  one  year,  the  second  two  years,  the  third  three 
years,  and  the  fourth  four  years,  after  date;  and  P.  H.  McEvoy 
secured  their  payment  by  giving  a mortgage  upon  the  land. 

But  the  notes  were  not  absolutely  delivered,  because  at  the 
time  of  the  transaction  of  purchase  the  land  was  one  of  sev- 
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eral  tracts  of  land  which  were  embraced  in  a deed  of  trust, 
given  on  the  seventeenth  of  April,  1872,  by  the  vendors — 
then  the  owners  of  the  land — to  certain  persons  in  trust  to 
sell  and  convey  for  the  purpose  of  paying  off  a large  sum  of 
money  which  the  trustors  had  borrowed  from  the  San  Fran- 
cisco Savings  Union  — a corporation  existing  under  the  laws 
of  the  State  and  doing  business  in  the  city'  of  San  Francisco. 
And  when  the  defendant,  P.  H.,  purchased  the  land  it  was 
incumbered  by  this  deed  of  trust,  and  he  bought  with  full 
knowledge  of  its  existence  and  subject  to  it.  But  to  secure 
himself  against  it,  he  and  Kimbell,  the  payee  of  the  notes, 
entered  into  the  following  agreement  in  writing: 

“ Webb’s  Landing,  February  23,  1874. 

“ It  is  hereby  agreed,  that  four  certain  notes  and  the  mort- 
gage to  secure  the  payment  of  the  same,  the  said  notes  being 
three  for  $2,398.45  and  one  for  $2,198.45,  one  payable  on 
November  4,  1874,  second  on  November  4,  1875,  third  on 
November  4,  1876,  and  fourth,  for  $2,198.45,  payable  on  No- 
vember 4,  1877,  and  bearing  interest  at  ten  per  cent,  per 
annum,  shall  be  left  in  the  hands  of  W.  H.  Glasscock  until 
the  payee,  A.  G.  Kimbell,  shall  relieve  from  any  and  all  in- 
cumbrances up  to  the  fourth  of  November,  1873,  certain  prem- 
ises described  in  a certain  deed,  dated  November  4,  1873,  and 
made  by  said  Kimbell,  George  D.  Roberts,  and  William  S.  Mo- 
Murthy,  to  the  said  P.  H.  McEvoy. 

“ In  duplicate.  A.  G.  Kimbell. 

“ P.  H.  McEvot.” 

Under  this  stipulation  P.  H.  McEvoy  placed  the  notes  in  the 
hands  of  the  depositary,  to  be  held  as  escrows.  Kimbell  de- 
livered to  him  the  deed,  and  the  mortgage  to  Kimbell  was 
recorded  in  the  recorder’s  office  of  Contra  Costa  County — the 
county  where  the  land  was  situated — by  whom,  does  not  ap- 
pear from  the  record  of  the  case.  But  the  mortgagor  went  into 
the  immediate  possession  of  the  land  under  the  deed  which 
he  had  obtained  from  the  mortgagee  and  others,  and  has  since 
continued  in  the  undisturbed  possession  of  the  same. 

In  March,  1875,  while  the  promissory  notes  were  held  as 
escrows,  John  McEvoy  died.  Letters  of  administration  of 
his  estate  were  granted  to  P.  H.  McEvoy,  who  has  since  con- 
Cal.  Bars.  LXII  — <2 
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tin ned ’to  act  as  administrator.  On  the  fourteenth  of  August, 
1876,  Kimbell  presented  the  notes,  verified  according  to  law, 
to  the  administrator  as  a claim  against  the  estate.  The  claim 
was  rejected  by  the  administrator,  and  properly  so,  because  at 
that  time  the  condition  upon  which  the  notes  had  been  deliv- 
ered as  escrows  had  not  been  fulfilled;  and  no  liability  at- 
tached to  the  estate  upon  them.  But  on  the  twenty-sixth 
day  of  November,  1876,  P.  H.  McEvoy  had  accepted  a con- 
veyance of  the  land  from  one  who,  under  an  agreement  be- 
tween himself  and  one  of  the  vendors,  had  acquired  the  title 
to  the  land  at  the  sale  of  it  by  the  trustees  under  the  deed  of 
trust;  and  the  depositary  of  the  notes,  upon  the  conveyance 
being  made  to  McEvoy,  delivered  the  notes  to  Kimbell,  who, 
after  P.  H.  McEvoy  had  accepted  the  conveyance  of  the  title 
under  the  trust  deed,  presented  the  notes  to  the  administrator 
for  allowance  as  a claim  against  the  estate,  but  the  administrator 
again  indorsed  them  rejected,  and  the  question  arises,  whether 
any  liability  attaches  to  the  estate  of  John  McEvoy  upon  the 
notes.  It  is  contended  that  the  estate  is  not  liable,  because 
there  was  no  delivery  of  the  notes  by  John  McEvoy,  either 
absolutely  or  as  escrows. 

As  a general  rule,  a negotiable  promissory  note,  like  any 
other  written  contract,  has  no  legal  inception  or  valid  exist- 
ence until  it  has  been  delivered  in  accordance  with  the 
purpose  or  intent  of  the  parties.  Delivery  is  an  essential 
part  of  the  making  or  execution  of  the  note;  and  if  this  be 
subsequent  to  the  date,  it  takes  effect  from  the  delivery  and 
not  from  the  date;  but  the  promise  to  pay  relates  to  the  date 
if  referred  to,  and  becomes  binding  and  operative  when  the 
note  is  delivered.  An  operative  delivery  must  be  uncondi- 
tional, and  not  a delivery  as  a mere  escrow;  but  a delivery  as 
an  escrow  becomes  absolute  when  the  condition  on  which  it  was 
made  transpires. 

Now,  the  notes  in  controversy  were  the  joint  notes  of  P.  H. 
and  John  McEvoy.  After  they  were  signed  they  were  left 
in  the  hands  of  the  former  for  delivery.  He  did  deliver  them 
as  escrows,  and  although  the  latter  was  not  himself  personally 
present  at  the  delivery,  yet  his  assent  to  it  must  be  inferred. 
For  when  one  of  two  or  more  makers  of  a joint  promissory 
note  delivers  it  as  an  escrow,  or  absolutely,  he  is  presumably 
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the  constituted  agent  of  his  co-makers  for  that  purpose,  and 
the  delivery  made  by  him  is  the  act  of  all.  Besides,  it  is  al- 
leged in  the  complaint,  and  not  denied  in  the  answer,  that 
both  the  makers  of  the  notes  agreed  with  the  payee  that  the 
notes  were  to  be  delivered  as  escrows,  and  that  they  were, 
pursuant  to  that  agreement,  actually  delivered  by  one  of 
them  to  the  person  selected  by  all  as  custodian  of  the  notes. 
This  agreement,  it  is  true,  was  reduced  to  writing  in  the  form 
of  the  memorandum  which  was  signed  only  by  one  of  them. 
Yet  that  did  not  change  the  existing  verbal  agreement  be- 
tween all  the  parties  as  to  the  delivery  of  the  notes,  nor  affect 
the  delivery,  as  the  act  of  both,  made  by  the  one  who  signed 
the  written  agreement 

But  John  McEvoy  died  before  the  condition  on  which  the 
notes  were  delivered  had  transpired,  and  the  question  arises 
whether  there  was  an  absolute  delivery  by  or  in  his  behalf 
which  will  oind  his  estate. 

An  original  delivery  can  not  be  made  by  or  on  behalf  of  a 
dead  man.  But  when  the  condition  on  which  an  original  de- 
livery made  m the  life-time  of  a party  transpires,  the  condi- 
tional delivery  becomes  absolute  and  the  absolute  delivery 
takes  effect  against  the  contracting  parties  from  the  date  of 
the  delivery  Of  the  contracts  as  escrows,  notwithstanding  the 
death  of  one  of  the  contractors  before  the  happening  of  the 
condition.  u If  a man  delivers  a bond  as  an  escrow  to  be 
delivered  on  condition  performed,  before  which  the  obligor  or 
obligee  dies,  and  the  condition  is  afterwards  performed,  here 
there  coujd  le  no  second  delivery,  yet  it  is  the  dejd  of  the 
obligor  from  the  first  delivery,  although  it  was  only  inchoate, 
but  it  shall  be  deemed  consummated  by  the  performance  of 
the  condition.”  (Parsons,  C.  J.,  in  Wheelright  v.  Wheelright, 
2 Mass.  45+ ; S.  C.,  3 Am.  Dec.  66;  Hatch  v.  Hatch,  9 id.  310; 
S.  C.,  6 Am.  Dec.  67 ; Bodwell  v.  Webster,  13  Pick.  414,  415.) 
So,  says  Coke : u If  the  grantee  dies  between  the  first  delivery 
and  the  deed  becoming  absolute,  the  deed  is  good,  for  there 
was  traditio  inchoata  in  the  life  of  the  parties,  sed  postea  con- 
mmmata  ex  is  tens  by  the  performance  of  the  condition  takes 
its  effect  by  force  of  the  first  delivery,  without  any  new  de- 
livery.” ( Perryman’s  Case,  5 Co.  84  h;  Peck  v.  Ooodwin, 
Kirby,  64.) 
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Upon  the  happening  of  the  condition  upon  which  the  notes 
were  to  be  delivered,  the  delivery  then  became  absolute,  not- 
withstanding the  death  of  one  of  the  makers  of  the  notes  before 
the  fulfillment  of  the  condition,  and  the  notes  became  operative 
and  valid  as  legal  subsisting  claims  against  his  estate.  Being 
presented  to  the  administrator  and  rejected  on  the  twenty-sixth 
of  November,  1876,  this  suit  was  brought  within  time,  and  the 
claims  are  not  barred. 

As  to  the  defendant  P.  H.  McEvoy,  it  is  claimed  that  the 
deed  of  trust  transferred  the  title  to  the  land,  and  that  the 
trustors,  at  the  time  of  the  sale  and  conveyance  to  the  defendant, 
had  no  title  in  the  land  to  convey,  and  the  notes  were  therefore 
without  consideration  and  void. 

Of  course,  in  an  action  on  a mortgage  by  an  assignee  who 
received  the  notes  secured  for  it,  for  value,  after  they  became 
due,  this  defense  may  be  made.  Any  defenses  open  to  the 
maker  in  a suit  on  the  notes  may  be  made  use  of  in  the  ac- 
tion upon  the  mortgage;  for  the  debt  is  the  principal  thing 
and  the  mortgage  the  incident;  and  the  legal  rights  and 
remedies  upon  the  debt  become  fixed  upon  the  incident  If, 
therefore,  the  notes  were  given  without  consideration,  they 
are  void  in  the  hands  of  the  plaintiff,  who  received  them  after 
they  became  due.  But  promissory  notes  given  for  a legal  or 
equitable  title  to  land  are  not  void  for  want  of  considera- 
tion, especially  where,  as  in  this  case,  the  defendant  pur- 
chased the  land  knowing  that  it  was  subject  to  the  deed  of 
trust  given  by  his  grantors,  and  against  which  he  protected 
himself  by  a written  stipulation  for  the  discharge  of  the 
trust,  and,  at  the  same  time,  delivered  the  notes  to  be  held 
as  escrows  until  the  trust  was  discharged.  It  is  true,  that 
the  deed  of  trust  transferred  the  title  to  the  land,  yet  it  wa3 
held  by  the  trustees  only  to  secure  payment  of  the  debt  duo 
by  the  trustees  to  the  beneficiaries,  and,  in  this  respect,  the 
trust  deed  resembled  a mortgage.  But  it  was  also  a convey- 
ance, and  a mortgage  is  not,  until  foreclosure  and  sale;  yet, 
as  a conveyance,  it  does  not  enable  either  the  trustees  or  the 
beneficiaries  to  recover  possession  of  the  land,  for  a trustor, 
like  a mortgagor,  is  entitled  to  the  possession  of  the  land 
until  a sale  and  conveyance  of  it  in  pursuance  of  the  term? 
of  the  trust.  Therefore,  one  who  merely  holds  the  title  in 
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trust,  as  security  for  debt,  can  not  maintain  ejectment  against 
the  trustor  or  his  assigns  to  recover  the  land.  ( Tyler  v. 
Granger,  48  Cal.  259.)  And  if  the  trust  shall  be  satisfied, 
before  a sale  and  conveyance  under  the  deed,  it  is  the  duty 
of  the  trustee  to  reconvey  the  title.  If  he  fails  or  refuses, 
equity  will  compel  him;  or  it  will,  in  any  case,  undertake  the 
supervision  of  the  execution  of  the  trust. 

As  therefore  the  equitable  title  to  the  land  was  in  the 
trustors  at  the  time  of  the  purchase,  the  defendant,  in  pur- 
chasing it,  acquired  the  title  of  his  vendors,  subject  to  the 
condition  that  the  deed  of  trust  should  be  satisfied  by  them. 
The  condition  was  fulfilled  by  the  sale  and  conveyance  by 
the  trustees  and  the  transfer  of  the  title  to  the  defendant  by 
the  purchaser  at  that  sale;  for  if  the  trust  had  been  satisfied 
before  a sale  and  conveyance,  pursuant  to  its  terms,  and  the 
trustees  had  reconveyed  the  title  to  the  trustors,  the  condi- 
tion upon  which  the  notes  were  to  be  delivered  would  have 
been  fulfilled,  and  the  defendant,  by  his  original  deed,  would 
have  obtained  the  title  of  his  grantors,  which  he  bargained 
for;  and  the  same  result  follows  where  title  passes  by  a sale 
and  conveyance  under  the  trust  deed  directly  to  the  defend- 
ant who  accepted  the  deed.  By  acceptance,  he  received  the 
land  free  and  clear  of  the  incumbrance  which  was  upon  it  at 
the  time  he  purchased  it,  and  against  which  he  protected 
himself  by  the  agreement  between  him  and  his  vendors. 
Whatever  implied  covenants  were  contained  in  his  original 
deed  were  satisfied  by  the  conveyance  to  him  of  the  trust 
title,  which  he  accepted.  Time  was  not  of  the  essence  of  the 
contract  between  him  and  his  vendors ; and  any  delay  in  the 
fulfillment  of  the  condition  upon  which  he  delivered  his 
notes  for  the  purchase  money  as  escrows,  he  himself  over- 
looked when  he  accepted  the  deed  transferring  to  him  the 
title  under  the  deed  of  trust,  without  objections.  Nor  can 
any  inquiry  be  made  in  this  suit  as  to  the  title  of  the  land 
itself.  It  is  sufficient  that  he  mortgaged  whatever  estate  he 
acquired,  as  security  for  payment  of  the  notes  given  for  the 
purchase  money;  and  he  subsequently  acquired  the  title 
which  he  bargained  for,  and  this  title  inures  to  the  benefit 
of  his  mortgagee.  The  object  of  this  suit  is  to  obtain  a sale 
of  his  estate  in  the  land,  and  the  application  of  the  proceeds 
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of  the  sale  to  the  satisfaction  of  his  notes.  (■ San  Francisco 
v.  Lawton,  18  Cal.  473.)  In  such  an  action  it  is  not  proper 
to  try  questions  relating  to  the  title  of  the  land. 

In  the  foreclosure  proceedings  we  discover  no  error.  The 
findings  are  sustained  by  the  evidence.  It  was  not  error  to 
allow  counsel  fees.  The  mortgage  provided  for  them,  and  the 
Court  had  authority  under  the  statute  to  allow  them  against 
the  mortgagor.  It  is  true,  John  McEvoy  was  not  a party  to 
the  mortgage,  and  his  estate  is  not  liable  for  such  fees;  but 
no  judgment  for  them  was  rendered  against  the  administrator. 
The  decree  provides  for  a judgment  against  the  mortgagor 
and  the  administrator  for  any  deficiency  which  might  remain 
after  applying  the  proceeds  of  the  sale  of  the  mortgaged  prem- 
ises to  the  satisfaction  of  the  amount  due  upon  the  notes  and 
costs,  including  the  counsel  fees  fixed  by  the  Court  against  the 
mortgagor.  The  estate  is  thus  relieved  from  the  payment  of 
counsel  fees. 

It  is  urged  that  the  estate  of  a deceased  maker  of  a joint 
promissory  note  executed  by  two  or  more,  can  not  be  joined 
as  defendant  with  the  surviving  debtor  or  debtors  in  an  ac- 
tion on  the  note.  But  there  was  no  demurrer  to  the  complaint 
on  the  ground  of  misjoinder.  Such  an  action,  however,  is 
maintainable  in  this  state,  but  any  judgment  recovered  against 
the  administrator  must  be  made  payable  de  bonis  testatoris. 
( Bank  of  Stockton  v.  Howland,  42  Cal.  129.)  In  this  case  the 
judgment  was  not  so  entered  in  the  first  instance,  but  the 
Court  below,  upon  suggestion,  modified  the  judgment  against 
the  administrator  by  making  it  payable  out  of  the  estate  of 
the  deceased,  in  due  course  of  administration.  It  is  objected 
that  this  was  done  after  the  adjournment  of  the  term,  but  the 
Court  had  power  to  make  the  amendment  notwithstanding  the 
adjournment  of  the  term.  A court,  while  it  has  physical  con- 
trol of  its  records,  may  amend  its  judgments  or  orders  where 
the  record  furnishes  the  data  by  which  to  amend.  ( Hegeler 
v.  Henckell,  27  id.  495.)  In  this  case  the  necessity  for  the 
amendment  was  apparent  upon  the  record. 

It  is  also  objected  that  one  of  the  notes  was  not  due  at  the 
commencement  of  the  action.  But  it  became  due  before  the 
trial  of  the  case  and  the  rendition  of  judgment,  and  under 
Section  728,  C.  C.  P.,  the  Court  had  jurisdiction  to  decree  a 
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foreclosure  of  the  mortgage  to  satisfy  all  of  them.  ( Hawkins 
7.  Hill,  15  Cal.  500.) 

Lastly,  it  is  argued  that  John  McEvoy  signed  the  notes  as 
a surety  only,  and  that  his  death  released  him  from  all  liabil- 
ity thereon.  But  the  assumed  relation  does  not  appear  upon 
the  face  of  the  notes,  or  from  anything  in  the  case.  The  point 
was  not  urged  in  the  Court  below.  It  is  made  here  for  the 
first  time,  without  any  basis  of  fact;  for  the  answer  of  the 
defendants  contains  no  such  defense.  If  the  relation  existed 
and  could  be  shown  under  Section  2832,  C.  C.,  as  against  the 
plaintiff,  who  received  the  notes  upon  the  apparent  character 
of  each  of  the  makers  of  the  notes  as  a principal,  it  must  be 
pleaded  as  a defense  to  entitle  it  to  consideration. 

Judgment  and  orders  affirmed. 

McKinstbt  and  Roes,  JJ.,  concurred. 


INo.  10,578.— In  Bank.] 

Januarj  18,  1881. 

THE  PEOPLE  v.  AH  LUCE:  et  al. 

Murder  — Cause  of  Death  — Evidence  — Instruction. — Upon  the  trill  of  an 
Indictment  for  murder,  the  evidence  showed  that  the  deceased  was  shot 
and  cut  bj  some  sharp  Instrument  upon  a bridge  crossing  the  Truckee  River, 
and  thrown  Into  the  river;  and  a physician  testified  that  certain  of  the 
wounds  would  necessarily  produce  death  ; but  whether  the  deceased  was  tics* 
when  he  was  thrown  Into  the  river,  or  that  his  death  was  not  caused  by 
drowning,  he  could  not  state.  Upon  this  evidence  the  Court  instructed  the 
jury,  that  •*  If  from  the  evidence  the  Jury  find  that  the  mediate  cause  of  the 
death  of  Ah  Gow  was  the  wounds  inflicted  upon  him  by  the  defendants,  then 
the  fact  that  he  was  thrown  Into  the  water  after  the  infliction  of  such 
wounds  Is  of  no  consequence;**  and  it  was  claimed  that  this  Instruction  con- 
flirted  with  other  Instructions  given  to  the  Jury,  to  the  effect  that  If  the  Jury 
were  In  doubt  as  to  whether  the  death  was  caused  by  the  wounds,  or  by 
injuries  received  In  the  fall  from  the  bridge,  or  by  drowning,  they  should 
acquit ; that  to  convict,  even  if  the  wounds  Inflicted  while  on  the  bridge  were 
mortal,  they  must  still  be  satisfied  beyond  all  doubt  that  his  death  was  not 
caused  either  by  drowning  or  by  the  fall  from  the  bridge ; and  unless  so  satis- 
fied they  should  acquit. 

Held:  The  evidence  Justified  the  Jury  in  finding  the  defendants  guilty  as 
charged  ; and  there  was  no  substantial  conflict  In  the  instructions  to  their 
prejudice,  whatever  criticism  may  arise  from  the  use  of  the  word  “ mediate.” 
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Appeal  from  a judgment  of  conviction,  and  from  an  order 
denying  a new  trial,  in  the  Superior  Court  of  the  County  of 
Nevada.  Caldwell,  J. 

George  8.  Hupp  and  H.  V.  Reardon,  for  Appellants. 

A.  L.  Hart,  Attorney  General,  for  Respondent. 

Mybick,  J.: 

The  defendants  were  indicted  for  the  murder  of  one  Ah 
Gow ; and  the  defendants  Ah  Luck,  On  Gue,  and  Ah  Sing 
were  convicted  of  murder  in  the  first  degree,  the  punishment 
of  the  first  being  death,  and  of  the  others  of  imprisonment  for 
life. 

1.  The  defendants  allege  that  the  evidence  was  not  suffi- 
cient to  justify  the  verdict,  in  that  the  evidence  does  not 
show  that  death  resulted  from  wounds  inflicted  by  the  de- 
fendants, but  might  have  been  from  drowning.  The  circum- 
stances were,  that  deceased  was  shot,  and  was  cut  by  some 
sharp  instrument,  upon  a bridge  crossing  the  Truckee  River, 
at  Truckee,  and  the  body,  alive  or  dead,  thrown  into  the  river. 
Dr.  Curless,  a physician  called  for  the  prosecution,  testified 
that  certain  of  the  wounds  found  by  him  upon  the  body  of 
Ah  Gow  would  necessarily  produce  death;  but  whether  Ah 
Gow  was  dead  when  he  was  thrown  into  the  river,  or  that  his 
death  was  not  caused  by  drowning,  he  could  not  state,  for  the 
reason  that  in  the  post  mortem  examination  made  by  him  he 
did  not  open  the  body,  and  therefore  could  not  have  exam- 
ined the  heart  and  lungs,  which  was  necessary  to  do  in  order 
to  ascertain  with  any  degree  of  certainty  whether  death  did 
or  did  not  result  from  drowning. 

2.  Tt  is  also  urged  that  the  Court  erred  in  giving  the  fol- 

lowing instruction,  viz. : “ If  from  the  evidence  the  jury  find 
that  the  mediate  cause  of  the  death  of  Ah  Gow  was  the 
wounds  inflicted  upon  him  by  the  defendants,  then  the  fact 
that  he  was  thrown  into  the  water  after  tbo  infliction  of  such 
wounds  is  of  no  consequence;  it  being  claimed  to  conflict 
with  and  nullify  other  instructions  given,  in  substance,  as 
follows : If  the  jury  believe  that  cuts  were  inflicted  upon 

deceased  by  defendants,  and  he  was  then  thrown  into  the 
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river  where  he  was  found  dead,  and  are  yet  in  doubt  as  to 
■whether  the  death  was  caused  by  the  wounds  or  by  injuries 
received  in  the  fall  from  the  bridge,  or  by  drowning,  they 
should  find  a verdict  of  not  guilty;  that  to  convict  they  must 
be  satisfied  beyond  all  doubt  that  the  deceased  came  to  his 
death  by  wounds  and  injuries  inflicted  upon  him  by  the 
defendants  before  ho  was  thrown  into  the  river;  that  if  the 
wounds  inflicted  while  on  the  bridge  were  mortal,  they  must 
still  be  satisfied  beyond  all  doubt  that  his  death  was  not  caused 
either  by  drowning  or  by  the  fall  from  the  bridge,  and  unless 
they  are  so  satisfied  they  should  find  a verdict  of  not  guilty; 
that  in  order  to  convict  the  defendants,  the  jury  must  be  as  well 
satisfied  that  the  deceased  did  not  come  to  his  death  by  the  fall 
or  by  drowning  as  they  are  that  he  was  found  dead. 

There  was  evidence  tending  to  show  that  the  deceased 
came  to  his  death  from  the  wounds  inflicted  by  the  defend- 
ants, and  that  evidence  was  plainly  submitted  to  the  jury 
under  instructions  as  favorable  to  the  defendants  as  they  had 
the  right  to  ask  — perhaps  more  favorable.  There  was  no 
substantial  conflict  in  the  instructions  to  the  prejudice  of 
defendants,  whatever  criticism  may  arise  from  the  use  of  the 
word  “ mediate.”  It  is  true,  as  urged  by  counsel,  that  people 
can  not  conjecture  as  to  the  mode  of  death,  on  the  trial  of  a 
capital  case;  but  we  apprehend  from  the  testimony  in  this 
case,  that  the  jury  were  not  practically  called  upon  to  rely 
upon  conjecture  or  indulge  in  fanciful  suppositions  as  to  the 
cause  of  the  death  of  the  deceased.  We  think  the  evidence 
fully  justified  the  jury  in  finding  the  defendants  guilty  as 
charged. 

Judgments  and  orders  affirmed. 

Shabpstxib,  Robs,  and  McKihstht,  JJ.,  concurred. 
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[No.  5,815. — Department  One.] 

January  21.  1881. 

THE  PEOPLE  ex  eel.  COMMISSIONERS  OF  TRANS- 
PORTATION v.  THE  CENTRAL  PACIFIC  RAIL- 
ROAD COMPANY. 


Mandamus — Default  — Commissioned*  of  Transportation — Abatement  of 
Action. — In  a proceeding  for  mandamus  to  compel  the  defendant,  under  the 
Act  of  April  3,  1816  (Stata.  18T5-6,  p.  783),  to  furnish  to  the  Commissioners 
of  Transportation,  created  by  that  Act,  certain  Information,  the  default  of 
the  defendant  was  entered,  and  a peremptory  writ  Issued. 

He  Id:  The  writ  of  mandamus  can  not  be  granted  by  default;  and  held,  far- 
ther, the  Act  haring  been  repealed,  that  the  proceeding  ahould  be  dis- 
missed. 


Appeal  from  a judgment  and  order  for  the  issuance  of  a 
peremptory  writ  of  mandate  in  favor  of  plaintiff,  in  the  Third 
District  Court  of  the  City  and  County  of  San  Francisco. 
McKee,  J. 

8.  W.  Sanderson,  McAllister  & Bergin,  and  8.  M.  Wilson, 
for  Appellant. 

H.  77.  Haight,  and  Stephen  H.  Phillips  & J,  D.  Murphy, 
for  Respondents. 

MoKixstbv,  J. : 

The  action  is  by  mandamus,  to  compel  the  defendant,  under 
the  Act  of  April  3,  1876,  to  furnish  to  the  Commissioners  of 
Transportation,  created  by  that  Act,  certain  information. 
(Stats.  1875-6,  p.  783.) 

The  judgment  appealed  from  is  as  follows:  u In  this  action, 
the  plaintiff’s  demurrer  to  the  defendants’  answers  having  been 
by  this  Court  sustained,  and  the  said  defendants  having  failed 
to  appear  and  amend  their  answers  within  the  time  allowed 
by  law,  therefore  it  is  ordered  that  the  default  of  the  defend- 
ants, the  Central  Pacific  Railroad  Company,  he  entered  for 
failure  to  amend  their  answers,  and  that  a peremptory  writ  of 
mandamus  issue.” 

The  Code  of  Civil  Procedure  (Section  1088)  provided, 
• * * “ The  writ  [of  mandate]  can  not  be  granted  by 
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default.  The  case  must  be  heard  by  the  Court,  whether  the 
adverse  party  appear  or  not.”  The  judgment  must  therefore 
be  reversed. 

The  Act  of  April  3,  1870,  was  repealed  (without  exception 
or  reservation)  by  the  tenth  section  of  the  third  chapter  of 
the  Act  of  April  1,  1878  (Stats.  1877-8,  p.  986) ; and,  from  the 
date  last  mentioned,  the  Commissioners  of  Transportation — 
to  whom  the  judgment  of  the  District  Court  commanded 
defendant  to  report — ceased  to  exist  It  follows  that  the 
proceeding  should  be  dismissed. 

J udgment  reversed,  and  Court  below  directed  to  dismiss  the 
action. 

McKee  and  Ross,  J.  J.,  concurred. 


[No.  5,814. — Department  One.] 

January  21.  1881.  _ 

THE  PEOPLE  ex  bel.  COMMISSIONERS  OF  TRANS- 
PORTATION ».  THE  SOUTHERN  PACIFIC  RAIL- 
ROAD COMPANY. 


[No.  5,813. — Department  One.] 

January  21,  1881. 

THE  PEOPLE  ex  rel.  COMMISSIONERS  OF  TRANS- 
PORTATION v.  STOCKTON  AND  COPPEROPOLIS 
RAILROAD  COMPANY. 


[No.  5,812. — Department  One.] 

January  21.  1881. 

THE  PEOPLE  ex  rel.  COMMISSIONERS  OF  TRANS- 
PORTATION v.  THE  CENTRAL  PACIFIC  RAIL- 
ROAD COMPANY. 

The  Court: 

Upon  the  authority  of  People  ex  rel.  Commissioners  of 
Transportation  v.  The  Central  Pacific  Railroad  Company, 
eupra,  judgment  reversed,  and  Court  below  directed  to  dismiss 
the  action. 
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[No.  7,549. — Department  Two.) 
January  24.  1881. 


THE  PEOPLE  ex  eel.  I.  DANIELWITZ  v.  EDWARD  E. 
HARVEY. 


Proceeding  to  Tut  Title  to  Office  — Jurisdiction  of  the  Supreme  Court.— 
The  Supreme  Court  has  no  original  jurisdiction  of  a proceeding  to  try  the 
title  to  an  office. 


Application  for  writ  of  mandamus. 

McElrath  & Ells,  and  J.  Rothchild,  for  Plaintiff. 

McClure,  Dwinelle,  and  Plaisance,  for  Defendant. 

The  Coubt: 

This  is  a proceeding  commenced  in  this  Court  to  try  the 
title  to  an  office.  The  Court  has  no  original  jurisdiction  in 
such  a case.  The  order  to  show  cause  is  therefore  discharged, 
and  the  proceedings  dismissed. 


[No.  10.575.— In  Bank.1 
January  29,  1881. 

Ex  paete  THOMAS  K.  FOLEY. 

Criminal  Complaint. — The  petitioner  waa  convicted  under  Section  415  of  the 
Penal  Code,  upon  a complaint  charging  that  at  a time  and  place  specified 
* the  Bald  T.  K.  Foley  • • • did  use  vulgar  and  Indecent  language 
within ’the  hearing  of  children.  In  a loud  and  boisterous  manner,  willfully 
and  unlawfully,  all  of  which  Ib  contrary  to  the  form  of  the  statute,"  etc. ; 
and  upon  an  application  for  a discharge  upon  habeas  corpus,  It  was  urged 
that  the  judgment  was  void,  because  the  language  alleged  to  be  profane 
and  obscene  was  not  recited  in  the  complaint,  and  also  that  the  offense 
which  the  complaint  attempts  to  charge  can  only  be  committed  on  the  public 
streets  of  an  M unincorporated  town.**  Held:  That  neither  objection  waa 
tenable. 

Application  for  writ  of  habeas  corpus. 

Julius  Lee  and  J.  M.  Lesser,  for  Petitioner. 

MoKinstey,  J.: 

The  petitioner  was  brought  before  the  Court  in  Bank,  upon 
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habeas  corpus,  and  after  hearing  was  remanded  to  custody.  He 
prayed  to  be  discharged  on  the  ground  that  the  judgment  under 
which  he  was  held  was  invalid,  for  the  reason  that  the  complaint 
on  which  he  was  tried  charged  no  offense. 

The  complaint  charges  that  “ defendant  [petitioner] , on  the 
nineteenth  day  of  October,  1880,  at  Watsonville,  in  the  County 
of  Santa  Cruz,  State  of  California,  committed  a misdemeanor, 
as  follows,  to  wit:  The  said  T.  K.  Foley,  at  the  time  and  place 
aforesaid,  did  use  vulgar  and  indecent  language  within  the 
bearing  of  children,  in  a loud  and  boisterous  manner,  willfully 
and  unlawfully,  all  of  which  is  contrary  to  ' he  form  of  the  stat- 
ute,” etc. 

Section  4-15  of  the  Penal  Code  is  as  follows : “ Every  person 
who  maliciously  and  willfully  disturbs  the  peace  or  quiet  of 
any  neighborhood  or  person,  by  loud  or  unusual  noise,  or  by 
tumultuous  or  offensive  conduct,  or  threatening,  traducing, 
quarreling,  challenging  to  fight,  or  fighting,  or  who,  on  the 
public  streets  of  any  unincorporated  town,  or  upon  the  public 
highways  in  such  unincorporated  town,  run  any  horse-race, 
either  for  a wager  or  amusement,  or  fire  any  gun  or  pistol  in 
such  unincorporated  town,  or  use  any  vulgar,  profane,  or  in- 
decent language  within  the  presence  or  hearing  of  women  or 
children,  in  a loud  and  boisterous  manner,  is  guilty  of  a mis- 
demeanor, and  upon  conviction  by  any  Court  of  competent  juris- 
diction, shall  bo  punished  by  a fine  not  exceeding  $200,  or  by 
imprisonment  in  the  county  jail  for  not  more  than  ninety  days, 
or  by  both  fine  and  imprisonment,  or  either,  at  the  discretion  of 
the  Court.” 

It  was  urged  at  the  argument  that  the  judgment  was  void 
because  the  language  alleged  to  be  profane  and  obscene  was  not 
recited  in  the  complaint.  It  was  also  urged  that  the  locus  is 
a material  element  in  the  offense  created  by  the  statute;  that 
the  offense  which  the  complaint  attempts  to  charge  can  only  be 
committed  on  the  public  streets  of  an  “ unincorporated  town.” 
Counsel  for  petitioner  relied  on  Ex  parte  Kearney,  55  Cal.  212, 
as  authority  for  both  these  positions. 

In  Ex  parte  Kearney,  55  CaL  212,  this  Court  (after  suggest- 
ing objections  to  the  validity  of  a certain  ordinance)  held  that 
the  petitioner  was  entitled  to  his  discharge,  because  it  affirma- 
tively appeared  upon  the  record  of  the  Police  Court  that  he 
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had  been  tried  and  sentenced  to  be  imprisoned  for  doing  an 
act  which  was  neither  a violation  of  the  ordinance  nor  of  any 
law  or  statute  of  the  state.  He  was  not  tried  for  a violation 
of  an  ordinance  prohibiting  the  use  of  bawdy,  lewd,  obscene, 
or  profane  words.  That  charge  had  been  made  against  him, 
but  it  was  expressly  dismissed  in  the  Police  Court.  He  was 
tried  for  having  violated  an  ordinance  which  made  it  a mis- 
demeanor for  one  to  “ address  to  another,  or  utter  in  the  pres- 
ence of  another,  words,  language,  or  expressions  having  a 
tendency  to  create  a breach  of  the  peace.”  The  complaint 
not  only  failed  to  show  that  the  person  was  present  of  whom 
the  words  were  spoken,  or  that  they  were  addressed  to  him, 
but  showed  affirmatively  that  the  words  were  not  addressed 
to  such  person,  and  that  he  was  not  present.  No  like  objec- 
tion can  be  made  to  the  complaint  on  which  the  present  peti- 
tioner was  tried  and  convicted.  An  offense  is  distinctly 
charged  in  the  complaint,  and  is  described  in  the  language  of 
the  statute  — which  is  ordinarily  sufficient.  (1  Bish.  Cr.  Prac. 
359,  and  cases  cited.)  Even  if  it  should  be  admitted  — and  we 
do  not  admit  it  — that  it  would  have  been  better  pleading  to 
have  recited  the  words,  the  objection  to  the  omission  should 
have  been  specially  taken,  and  the  failure  to  recite  the  words 
did  not  render  the  judgment  void. 

But  we  do  not  understand  Section  415  of  the  Penal  Code 
to  provide  for  the  punishment  of  “ vulgar,  profane,  or  inde- 
cent language,  within  the  presence  or  hearing  of  women  or 
children,  in  a loud  and  boisterous  manner,”  only  where  such 
language  is  thus  used  “ on  the  streets  of  an  unincorporated 
town.” 

The  statute  enumerates  several  different  acts,  some  of  which 
are  declared  to  be  misdemeanors  if  done  in  an  unincorporated 
town,  and  the  rest  of  which  are  made  misdemeanors  if  done 
anywhere.  Each  of  the  acts  made  a misdemeanor  in  case 
only  it  is  committed  within  an  unincorporated  town,  is  spe- 
cifically declared  to  be  a misdemeanor  if  done  in  such  town. 
Thus : * * * “ Or  who,  on  the  public  streets  of  any  un- 

incorporated town,  or  upon  the  public  highways  of  such  unin- 
corporated town,  run  any  horse-race,  either  for  a wager  or  for 
amusement,  or  fire  any  gun  or  pistol  in  such  unincorporated 
town.”  The  other  offenses  defined  in  the  section  are  not  di- 
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rectly  connected  with  the  words  “ unincorporated  town,”  and 
the  definition  of  such  other  offense  is  complete  without  the 
element  of  locality.  The  purpose  of  the  statute  is  made  still 
more  apparent  by  the  very  nature  of  the  acts  prohibited  in  a 

town,”  or  (the  sense  in  which  the  word  is  used  in  the  stat- 
ute) collection  of  dwellings  such  as  constitutes  a village  (un- 
incorporated). There  seems  sufficient  reason  why  a horse- 
race “ for  amusement,”  or  the  firing  of  a gun  or  pistol,  should 
he  made  a criminal  offense  in  such  an  assemblage  of  houses 
and  inhabitants,  while,  in  the  absence  of  unmistakable  language 
to  that  effect,  it  will  not  be  presumed  that  it  was  the  intention 
of  the  Legislature  to  subject  a citizen  who  shall  discharge  a 
fire-arm  anywhere  within  the  borders  of  the  State  to  imprison- 
ment in  the  county  jail  for  “ firing  a gun.”  The  same  section 
eery  wisely,  however,  makes  it  a violation  of  the  criminal  law 
“ to  fight,”  or  “ to  use  vulgar,  profane,  or  indecent  language 
in  the  presence  of  women  and  children,  in  a loud  and  boisterous 
manner,”  within  and  without  a “ town.” 

Mobkison,  C.  J.,  and  Ross,  Thorntoh,  and  Sharpstein, 
JJ.,  concurred. 

M trick,  J.,  concurred  in  the  judgment 


INo.  <1,599. — Department  Two.1 
January  31,  1831. 

D.  HARNEY  V.  GEORGE  H.  PORTER  et  al. 


Bp»tici»hct  or  Aifswn  — Waiver  or  Verification. — 8ervlce  of  an  answer  to 
a verified  complaint  consisting  of  a general  denial  only,  was  admitted  by 
plaintiffs  attorney  and  ••  verification  thereof  waived.” 

Held:  The  waiver  of  verification  did  not  admit  the  sufficiency  of  the  answer  or 
dispense  with  the  necessity  of  a specific  dental. 

Appeal  from  a judgment  for  the  defendants,  in  the  District 
Court  of  the  Third  Judicial  District  in  and  for  the  City  and 
County  of  San  Francisco.  Thorntow,  J. 

J.  M.  Wood,  for  Appellant 

William  Leviston,  for  Respondent 
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The  Court: 

The  complaint  in  this  case  was  verified.  The  answer  was 
a general  denial  only.  Service  of  the  answer  was  admitted 
by  plaintiff's  attorney,  and  “ verification  thereof  waived.”  The 
Court  below  held  the  answer  sufficient  It  is  here  contended 
that  there  was  a waiver  of  the  effect  of  the  verification  of 
the  complaint,  and  that  the  answer  need  not  contain  any  specific 
denial. 

We  think  the  answer  was  insufficient 

Judgment  reversed  and  cause  remanded. 


[No.  7,507. — Department  On*.] 

February  2,  1881. 

B.  F.  MEYERS  v.  D.  M.  KENFIELD. 

Salary  of  Judo*  — Constitutional  Law. — There  Is  nothing  In  the  provision 
of  Section  24,  Article  vl.,  of  the  Constitution,  which  indicates  the  Intention 
that  a forfeiture  of  salary  should  be  the  result  of  a failure  of  a judge  to 
decide  all  cases  within  ninety  days;  but  the  purpose  of  the  provision  was 
to  prohibit  the  Judge  from  receiving  his  monthly  salary  until  all  cases  sub- 
mitted for  ninety  days  should  be  decided. 


Application  for  writ  of  mandamus. 

A.  C.  Freeman,  for  Plaintiff.  . . 

Morrison,  C.  J.: 

This  is  an  application  for  a peremptory  writ  of  mandamus. 
The  plaintiff  is  the  Superior  Judge  in  and  tor  the  County  of 
Placer,  and  the  defendant  is  the  Controller  of  the  State  of 
California. 

The  petition  sets  forth  “ that  on  the  twelfth  day  of  Octo- 
ber, 1880,  there  was  due  this  affiant  from  the  State  the  sum  of 
$250,  his  salary  as  such  Judge  aforesaid,  payable  by  the  State, 
for  the  months  of  August  and  September,  1880.  That  on  said 
twelfth  day  of  October,  1880,  he  applied  to  said  Controller 
for  said  salary  (meaning  for  his  warrant  upon  the  Treasurer 
of  State  for  said  sum  of  money  due  him  as  aforesaid),  and 
accompanied  said  application  with  his  affidavit  * * * tp  the 
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effect  that  no  cause  in  his  Court  remained  undecided  that  had 
been  submitted  to  him  for  decision  for  the  period  of  ninety 
days;  that  thereupon  said  Controller  gave  him  his  warrant  for 
$125,  but  reiused  his  warrant  for  the  remaining  $125. 

The  answer  of  defendant  is  as  follows : “ That  on  the  thirty- 
first  day  of  August,  1880,  the  warrant  for  the  petitioner's 
salary  for  the  month  of  August,  1880,  was  prepared  by  re- 
spondent for  delivery  to  said  petitioner;  that  said  warrant  still 
remains  in  the  office  of  respondent  undelivered ; that  petitioner 
has  not  at  any  time  presented  to  respondent,  or  filed  in  the 
office  of  Controller  of  State,  any  affidavit  showing  that  on  the 
thirty-first  day  of  August,  1880,  no  cause  in  petitioner’s  Court 
remained  undecided  that  had  been , submitted  to  him  for  de- 
cision for  tlit  period  of  ninety  days.  To  this  answer  the  plain- 
tiff interposed  a demurrer,  and  the  only  question  for  us  to  de- 
termine is,  Does  the  answer  set  up  any  defense  ? 

The  ground  taken  by  the  Controller  is,  that  to  entitle  the 
plaintiff  to  his  salary  for  the  month  of  August  it  must  appear 
that  on  the  thirty-first  day  of  that  month  no  case  remained  .un; 
decided  that  had  been  submitted  for  ninety  days.  The  posi- 
tion taken  by  the  Controller  is,  in  plain  language,  simply  this : 
That  if  a Judge  allows  any  cause  to  remain  undecided  for  the 
period  of  ninety  days,  he  forfeits  the  salary  for  the  month 
immediately  preceding  the  expiration  of  such  term  of  ninety 
days.  . ; 

The  provision  of  the  Constitution  is  that  “ no  Judge  of  a 
Superior  Court  nor  of  the  Supreme  Court  shall,  after  the  ffirst 
day  of  July,  1880,  be  allowed  to  draw  or  receive  any  monthly 
salary  unless  he  shall  take  and  subscribe  an  affidavit,  before 
an  officer  entitled  to  administer  oaths,  that  no  cause  in  his  Court 
remains  undecided  that  has  been  submitted  for  decision  for  the 
period  of  ninety  days.” 

There  is  nothing  in  the  foregoing  constitutional  provision 
which  indicates  the  intention  that  a forfeiture  of  salary  should 
be  the  result  of  a failure  to  decide  all  cases  within  ninety 
days.  But  the  purpose  of  the  provision  was,  to  prohibit  the 
Judge  from  receiving  his  monthly  salary  until  all  cases  that 
bad  been  submitted  for  ninety  days  were  decided.  If,  for 
instance,  there  were  cases  pending  undecided  on  the  thirtv- 
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first  day  of  August,  which  had  been  submitted  for  ninety  days, 
tho  Judge  was  not  entitled  at  that  time  to  his  salary  for  that 
month ; but  if  such  cases  were  decided  on  the  first  of  September, 
he  would  then  have  a right  to  demand  immediately  a warrant 
for  his  salary  for  August.  We  find  no  difficulty  in  holding  tha* 
such  is  the  meaning  of  the  clause  in  the  Constitution  (Article 
vi.,  Section  24).  Demurrer  sustained. 

Let  the  writ  issue  as  prayed  for. 

Boss  and  Thornton,  JJ.,  concurred. 


fNo.  B.817. — Department  Two.) 

February  5.  1S81. 

HENRY  P.  WAKELEE  a.  ERWIN  DAVIS. 

Vacation  or  Judohxnt — Jobisdiction. — An  order  vacating  a Judgment  enteral 
more  than  three  year*  previously  reversed  on  the  authority  of  B»U  v,  Thomp- 
son. 19  CaL  70S,  and  other  cases. 


Appeal  from  an  order  in  tho  Fifteenth  District  Court  of  the 
City  and  County  of  San  Francisco. 

A petition  for  hearing  in  Bank  was  filed  in  this  case  after 
judgment,  and  denied. 

W.  E.  L.  Barnes,  for  Appellant. 

C.  Dorsey , for  Respondent. 

The  Court: 

This  is  an  appeal  from  an  order  made  July  10,  1877,  grant- 
ing defendant’s  motion  to  the  extent  of  vacating  and  setting 
aside  a judgment  against  him,  and  allowing  him  to  plead  hi* 
final  discharge  in  bankruptcy.  The  judgment  was  recorded 
November  18,  1873,  and  the  notice  of  the  motion  was  given 
April  12,  1877.  On  the  authority  of  Bell  v.  Thompson,  19 
Cal.  706;  Casement  v.  Binggold,  28  id.  335;  Sanchez  v.  Car- 
riaga,  31  id.  170,  and  Murdock  v.  De  Vries,  37  id.  527,  the 
order  is  reversed. 
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[Ha.  5,822. — Department  TwaJ 
February  5,  1881. 

CORNWALL  v.  DAVIS. 


fNo.  5,810. — Department  Two.] 

February  5,  1881. 

McPherson  «.  davis. 

The  Couet: 

On  the  authority  of  WaJcelee  v.  Davis,  supra,  and  cases 
there  cited,  the  order  is  reversed. 


[No.  8,775. — Department  Two.] 

February  21,  1881. 

FREDERICK  ROEDING  v.  GEOBATTO  PERASSO. 

f 

Defective  Findings  — Variance. — Judgment  reversed  for  failure  of  the  Coart 
to  find  upon  the  Issues  presented  by  the  pleadings. 


Appeai,  from  a decree  in  favor  of  plaintiff,  and  from  an 
order  refusing  to  modify  said  decree,  in  the  Fifteenth  District 
Court  in  and  for  the  City  and  County  of  San  Francisco. 
Dwinelle,  J. 

Action  to  abate  a dam  erected  on  the  land  of  a lower  ripa- 
rian proprietor,  by  which,  it  was  alleged,  the  land  of  the 
plaintiff  was  overflowed.  The  defendant,  besides  denying  the 
allegations  of  the  complaint,  pleaded  that  the  cause  of  action 
was  barred  by  the  provisions  of  Sections  319,  338,  and  343 
of  the  Code  of  Civil  Procedure.  There  was  no  finding  upon 
the  issue  raised  by  this  allegation. 

Edward  J.  Pringle,  for  Appellant 

B.  Rosenbaum,  for  Respondent 
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The  Coubt: 

The  findings  in  this  case  do  not  respond  to  the  issnes 
presented  by  the  pleadings.  The  judgment  and  order  are 
therefore  reversed,  and  the  cause  remanded  for  a new  trial. 
And  by  consent  of  parties  in  open  Court,  it  is  Ordered  that 
the  remittitur  issue  forthwith. 


[No.  7,501. — Department  Two.] 

March  21,  1881. 

DAVID  HEWES  v.  CARVILLE  MANUFACTURING 
COMPANY. 

o . ' 

Appeal  — How  Taken. — A notice  of  appeal  from  a Judgment  entered  May  6, 
1880,  and  a subsequent  order  denying  a new  trial,  was  served  on  respondent 
August  30th,  and  filed  September  18th,  and  the  undertaking  on  appeal  waa 
filed  September  4th. 

Held  (under  f 940,  C.  C.  P.),  that  the  appeal  was  well  taken. 


Appeal  from  a judgment  for  the  plaintiff,  and  from  an 
order  denying  a new  trial,  in  the  Superior  Court  of  the  City 
arid  County  of  San  Francisco.  Evans,  J. 

A petition  for  hearing  in  Bank  was  filed  in  this  case  after 
judgment,  and  denied. 

. . • * . * ' ' ’ • t * * 

John  C.  Hall,  for  Appellant. 

Charles  P.  Eells,  for  Respondent 


Mobbison,  C.  J.i 


Respondent  moves  to  dismiss  the  appeal  in  this  case  on  tho 
following  facts: 

On  the  sixth  day  of  May,  1880,  judgment  in  favor  of 
plaintiff  was  entered  in  the  Superior  Court  of  the  City  and 
County  of  San  Francisco,  and  on  the  thirteenth  day  of 
August  of  the  same  year  an  order  was  made  denying  de- 
fendant’s motion  for  a new  trial.  On  the  thirtieth  day  of 
August  notice  of  appeal  to  the  Supreme  Court  was  served 
on  the  respondent,  and  on  the  eighteenth  day  of  September 
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the  notice  was  filed  in  the  office  of  the  Clerk  of  the  Superior 
Court  On  the  fourth  day  of  September  the  undertaking  re- 
quired by  the  Code  was  duly  filed  by  the  Clerk. 

It  is  claimed,  on  behalf  of  the  respondent,  that  the  appeal 
was  not  taken  in  the  maimer  required  by  law,  and  in  support 
of  this  proposition  the-  Court  is  referred  to  the  case  of  Buck- 
holder  v.  Byers,  10  Cal.  481,  which  holds  that  the  filing  of  a 
notice  of  appeal  must  precede  the  filing  of  the  undertaking, 
because  until  an  appeal  is  taken  there  is  nothing  to  give  effect 
to  the  undertaking.  That  decision  was  made  when  Section  337 
of  the  Practice  Act  was  in  force,  which  provided  that  “ the 
appeal  shall  be  made  by  filing  with  the  Clerk  of  the  Court, 
with  whom  the  judgment  or  order  appealed  from  is  entered, 
a notice,  stating  the  appeal  from  the  same  or  some  specific 
part  thereof,  and  serving  a copy  of  the  notice  upon  the  ad- 
verse party  or  his  attorney,’'  and  under  that  section  it  was 
held  that  the  filing  of  the  notice  of  appeal  must  precede  or  be 
contemporaneous  with  the  service  of  a copy  thereof  on  the 
adverse  party.  ( Buffendeau  v.  Edmonson,  24  id.  94;  Boston 
v.  Baynes,  31  id.  107.) 

But  the  foregoing  section  of  the  Practice  Act  has  been 
materially  changed  by  the  Code  of  Civil  Procedure.  The 
law  in  force  at  the  time  the  proceedings  in  this  case  were  had 
was  Section  940,  Code  of  Civil  Procedure,  which  provides  that 
“ an  appeal  is  taken  by  filing  with  the  Clerk  of  the  Court  in 
which  the  judgment  or  order  appealed  from  is  entered,  a 
notice,  stating  the  appeal  from  the  same  or  some  specific  part 
thereof,  and  serving  a similar  notice  on  the  adverse  party  or 
bis  attorney.  The  order  of  service  is  immaterial,  but  the  ap- 
peal is  ineffectual  for  any  purpose,  unless,  within  five  days 
after  service  of  the  notice  of  the  appeal,  an  undertaking  be 
filed  or  a deposit  of  money  be  made  with  the  Clerk  as  herein- 
after provided,”  etc. 

It  will  be  observed  that  the  new  section  has  changed  the 
rule  previously  in  force  respecting  appeals,  and  has  rendered 
inapplicable  the  decisions  above  referred  to.  As  the  law 
now  stands,  the  notice  of  appeal  may  be  filed  with  the 
Clerk  on  a day  subsequent  to  that  upon  which  the  sendee  is 
made,  upon  the  respondent  or  his  attorney,  and  the  under- 
taking may  be  filed  before  the  notice  of  appeal  is  filed  with 
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the  Clerk.  It  must  be  filed,  however,  within  five  days  after 
service  of  the  notice  of  appeal,  and  that  was  done  in  this 
case. 

The  motion  to  dismiss  the  appeal  must  be  denied.  So 

ordered. 

Shaepstein  and  Mybick,  JJ.,  concurred. 


[No.  10,603. — Deportment  Two.1 
April  19,  1881. 

THE  PEOPLE  v.  WILLIAM  NICHOLS. 

Recording  Vhbdict  — Reading  Verdict  — Objection. — Upon  a trial  for 
burglary,  when  the  Jury  came  Into  the  Court,  and  their  namea  were  called, 
the  Court  asked  the  jury  If  they  had  agreed  upon  a verdict,  and  the  fore* 
man  answered  that  they  had,  and  handed  & paper  to  the  Court ; and  the 
Court  looked  at  the  paper  and  handed  It  to  the  Clerk,  saying : “ Mr.  Clerk, 
record  the  verdict.’*  The  defendant  asked-  that  the  verdict  be  read  before  It 
was  recorded,  the  Court  refused  the  request,  and  the  defendant  excepted. 
The  Clerk  copied  the  verdict  Into  the  permanent  minutes  of  the  Court,  read  It 
to  the  Jury,  and  asked;  * Gentlemen  of  the  Jury,  Is  this  your  verdict?” 
8ome  of  the  Jurors  answered  **  Yes,"  and  none  expressed  any  dissent.  The 
Court  then  directed  the  Clerk  to  poll  the  Jury.  The  Clerk  thereupon  asked 
each  Juror:  14  Is  this  your  verdict?”  and  each  answered  In  the  affirmative, 
and  the  Jury  were  then  discharged. 

Held:  There  was,  in  the  course  pursued  by  the  Court,  a palpable  irregu- 
larity which  would  never  have  occurred  If  the  provisions  of  the  Penal 
Code  had  been  looked  to  by  the  Court : but  the  defendant  has  not  been 
prejudiced  In  any  substantial  right.  Ills  exception  was  simply  on  the 
order  of  procedure,  no  reference  being  made  to  any  jnbstantlal  right  claimed 
by  the  defendant,  of  which  he  might  be  deprived  uy  the  action  of  ths 
Court.  The  counsel  for  the  defendant  Bbould  have  put  his  objections  In 
a form  distinctly  challenging  the  attention  of  the  Court  to  the  fact  that 
the  course  pursued  would  take  away  from  defendant  the  timely  right  of 
having  the  jury  polled ; and  not  having  done  so  at  that  time,  he  can  not  now 
be  heard  to  maintain  that  this  Court  should  pay  any  attention  to  It  on  thia 
appeal. 

BVIPKNC*  — IN8TBUCTI0N  AS  TO  C&EDIBILITY  OF  DEFENDANT  AS  WITNESS. 

The  Instruction  upon  this  point,  referred  to  In  People  t.  Cronin , 34  Cal. 
204,  approved. 


ArPEAL  from  a judgment  of  conviction,  and  from  an  order 
denying  a new  trial,  in  the  Superior  Court  of  the  County  of 
San  Joaquin. 
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A petition  for  hearing  in  Bank  was  filed  in  this  case  after 
judgment,  and  denied. 

/.  B . Budd  and  L.  C.  Terry,  for  Appellant. 

A.  L.  Hart,  Attorney  General,  for  Respondent 

Thornton,  J. : 

The  defendant  was,  upon  information  and  trial,  convicted 
of  burglary  in  the  first  degree,  and  sentenced  to  one  year’s 
imprisonment.  From  the  judgment  defendant  appealed.  He 
also  moved  for  a new  trial,  which  was  denied,  and  fropa  the 
order  denying  his  motion  he  also  appealed. 

The  cause  was  submitted  to  the  jury,  and  they  retired  for 
deliberation.  As  appears  from  the  bill  of  exceptions,  they 
deliberated  two  hours  and  a half  before  agreeing;  and  having 
agreed,  they  were  conducted  into  the  Court  by  the  Sheriff, 
when  their  names  were  called  by  the  Court,  and  all  answered. 
The  Court  asked  the  jury  if  they  had  agreed  upon  a verdict, 
and  the  foreman  answered  that  they  had,  and  handed  a paper 
to  the  Court.  The  Court  looked  at  the  paper,  and  handed  it 
to  the  Clerk,  saying:  “Mr.  Clerk,  record  the  verdict.”  The 
defendant  asked  that  the  verdict  be  read  before  it  wqs  recorded. 
The  Court  refused  the  request,  and  defendant  excepted.  The 
bill  of  exceptions  further  shows  that  the  Clerk  copied  the 
verdict  from  said  paper  into  the  permanent  minutes  of  the 
Court,  read  it  to  the  jury,  and  asked : “ Gentlemen  of  the 

jury,  is  this  your  verdict  ? ” Some  of  the  jurors  answered 
“Yes,”  and  none  expressed  any  dissent.  The  Court  then 
directed  the  Clerk  to  poll  the  jury.  The  Clerk  thereupon  asked 
each  juror:  “Is  this  your  verdict?”  and  each  answered  in 

the  affirmative.  The  jury  were  then  discharged. 

It  is  provided  in  the  Penal  Code  that  when  the  jury  have 
agreed  upon  their  verdict,  they  must  be  conducted  into  Court 
by  the  officer  having  them  in  charge.  Their  names  must 
then  be  called,  etc.  (P.  C.,  § 1147.)  When  the  jury  appear, 
they  must  be  asked  by  the  Court  or  Clerk  whether  they  have 
agreed  upon  their  verdict,  and  if  the  foreman  answers  in  the 
affirmative,  they  must,  on  being  required,  declare  the  same. 
(P.  C.,  § 1149.)  When  a verdict  is  rendered,  and  before  it  is 
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recorded,  the  jury  may  be  polled,  at  the  request  of  either 
party,  in  which  case  they  must  be  severally  asked  whether  it 
is  their  verdict,  and  if  any  one  answers  in  the  negative,  the 
jury  must  be  sent  out  for  further  deliberation.  (P.  C. 
§ 1163.) 

It  is  urged  upon  us  that  the  defendant  was  injured  by  the 
course  taken  by  the  Court  in  this  case,  in  ordering  the  verdict 
to  be  recorded  before  it  was  read  or  declared.  There  was  in 
the  course  pursued  by  the  Court  a palpable  irregularity,  which 
would  never  have  occurred  if  the  provisions  of  the  Penal  Code 
had  been  looked  to  by  the  Court.  But  has  the  defendant 
been  prejudiced  in  any  substantial  right?  For  by  the  statute 
this  Court  is  commanded,  after  hearing  an  appeal,  to  give 
judgment  without  regard  to  technical  errors  or  defects,  or 
to  exceptions  which  do  not  affect  the  substantial  rights  of  the 
parties.  (P.  C.,  § 1258.)  And  a further  command  is  laid 
upon  us  by  Section  1404  of  the  same  Code,  in  these  words: 
“ Neither  a departure  from  the  form  or  mode  prescribed  by 
this  Code  in  respect  to  any  pleading  or  proceeding,  nor  an 
error  or  mistake  therein,  renders  it  invalid,  unless  it  has  actually 
prejudiced  the  defendant,  or  tended  to  his  prejudice,  in  re- 
spect to  a substantial  right.” 

The  case  of  The  People  v.  Rodundo,  44  Cal.  541,  which 
occurred  under  the  Criminal  Practice  Act,  containing  pro- 
visions identical  with  Section  1404,  Penal  Code,  above  cited 
(Crim.  Prac.  Act,  § 601),  in  force  before  the  adoption  of  the 
Code,  the  jury,  having  agreed  on  their  verdict,  were  conducted 
into  Court,  and,  without  their  names  having  been  called,  the 
Court  received  the  verdict.  On  appeal  it  was  claimed  that 
the  Court  erred  in  receiving  the  verdict  without  first  calling 
the  names  of  the  jurors.  At  that  time  the  statute  required, 
as  it  does  now,  that,  when  a jury  agreed  as  to  their  verdict, 
they  shall  be  conducted  into  Court,  and  “ their  names  must 
then  be  called;  and  if  all  do  not  appear,  the  rest  shall  be 
discharged  without  giving  a verdict.”  (Crim.  Prac.  Act,  § 414; 
P.  C.,  § 1147.) 

The  Court  held  that  this  was  undoubtedly  an  irregularity 
in  thus  receiving  the  verdict,  but,  under  the  provisions  of  the 
section  of  the  Criminal  Practice  Act  above  referred  to,  it 
refused  to  disturb  the  verdict,  and  affirmed  the  judgment, 
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holding  tLst  the  irregularity  complained  of  “in  no  way  pre- 
judiced the  defendant.” 

An  application  of  the  section  (P.  C.,  § 1404)  will  be  seen 
in  The  People  v.  Sprague,  53  Cal.  494,  as  also  in  People  v. 
Gilberi,  60  CaL  108,  a decision  of  this  Court  in  bank,  opinion 
filed  January  4,  1881.  In  both  of  these  cases  the  Court 
refused  to  reverse  where  there  was  an  irregularity,  holding 
that  no  substantial  right  of  the  defendant  had  been  preju- 
diced. 

In  the  case  under  consideration  the  jury  were  actually  polled 
by  the  Court,  and  each  juror  answered  that  the  verdict  was 
his.  It  seems  to  us  that  the  right  of  polling  was  in  effect  and 
substantially  accorded  to  the  defendant. 

In  this  case  it  is  argued  that  there  is  a circumstance  which 
makes  it  to  differ  from  the  cases  just  cited  — that  is,  that  the 
defendant  entered  an  objection  and  reserved  an  exception  to 
the  ruling.  This  is  so,  and  the  point  will  be  examined. 

On  referring  to  the  facts  as  above  stated,  taken  from  the 
bill  of  exceptions,  it  will  be  seen  that  the  objection  made  by 
the  defendant  was  to  the  recording  of  the  verdict  before  it  was 
read.  The  defendant  asked  that  the  verdict  be  read  before 
it  was  recorded.  The  Court  refused  the  request,  and  defend- 
ant excepted.  The  exception  was  not  put,  on  the  ground  that 
the  defendant  was  deprived  of  the  right  of  polling  the 
jury.  It  was  put  simply  on  the  order  of  procedure,  no  ref- 
erence being  made  to  any  substantial  right  claimed  by  the 
defendant,  of  which  he  might  be  deprived  by  the  action  of 
the  Court.  The  counsel  for  the  defendant,  in  our  opinion, 
should  hare  put  his  objections  in  a form  distinctly  challeng- 
ing the  attention  of  the  Court  to  the  fact  that  the  course 
pursued  would  take  away  from  defendant  the  timely  right  of 
having  the  jury  jiolled;  and  not  having  done  so  at  that  time, 
he  can  not  now  be  beard  to  maintain  that  this  Court  should 
pay  any  attention  to  it  on  this  appeal.  ( Martin  v.  Travers, 
12  Cal.  243 ; Dreux  v.  Domec,  18  id.  89 ; Mahoney  v.  Van 
Winkle,  21  id.  576;  Leet  v.  Wilson,  24  id.  402.)  We  think 
that  the  judgment  or  order  should  neither  be  reversed  on 
this  point. 

The  instruction  excepted  to  by  defendant  (the  fourth  re- 
quested by  the  prosecution)  is  a copy  of  one  given  in  The 
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People  v.  Cronin,  34  Cal.  195,  196,  which  was  held  not  to  be 
error  in  that  case.  (Id.  204.)  The  opinion  in  that  case  dis- 
poses of  all  the  points  made  by  defendant’s  counsel  as  re- 
gards this  instruction.  With  the  judgment  there  announced 
we  are  satisfied,  and  dismiss  the  point  without  further  re- 
mark. 

The  point  that  the  verdict  is  ' ontrary  to  the  evidence  is 
not  well  taken. 

In  reference  to  the  course  of  procedure  adopted  in  this 
case  by  the  Court  below  in  receiving  the  verdict  this  Court 
desires  to  say  that  they  are  surprised  at  the  irregularity 
which  was  permitted  to  occur  in  the  matter  referred  to  when 
the  statutory  provisions  on  the  subject  are  so  plain  and  un- 
ambiguous. Frequently  criminal  cases  come  to  this  Court  on 
appeal,  for  the  reason  that  the  Court  below  has  neglected  to 
observe  the  plain  provisions  of  the  Penal  Code  in  regard  to 
procedure. 

Thus  much  valuable  time  is  lost  by  this  Court  in  consid- 
ering appeals  which  would  never  come  here  if  the  Judge  of  the 
Court  below,  in  directing  the  trial,  would  open  the  Code,  place 
it  before  him,  and  observe  its  requirements;  and  we  suggest 
to  the  Superior  Courts,  in  trying  all  cases,  whether  civil  or 
criminal,  to  place  before  them  the  statute  book,  look  carefully  to 
its  provisions  in  regard  to  procedure,  and  observe  them  strictly. 
We  know  that  many  Judges  do  pursue  this  course,  but  it  is  evi- 
dent to  us  that  some  do  not.  This  Court  has  frequently  admon- 
ished the  trial  Courts  in  regard  to  these  matters.  (See  People 
v.  Perdue,  49  Cal.  427 ; Remarks  of  Court  in  People  v.  Ah  Gow, 
53  id.  628,  citing  2 Bish.  Cr.  Pr.,  § 831.)  And  in  our  opinion 
it  would  be  well  that  such  admonitions  were  heeded. 

Judgment  and  order  affirmed. 

Mybick  and  Shabpstein,  JJ.,  concurred. 
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[No.  10,817.—  In  Bint] 

April  22,  1881. 

PEOPLE  v.  THOMAS  DYE. 


Misconduct  of  Juby  — Conflicting  Affidavits. — Where  affidavits  as  to  til# 
misconduct  of  the  Jury  are  conflicting,  the  ruling  of  the  Court  below  will 
not  be  disturbed. 

Hill  of  Exceptions  — Appeal. — Upon  an  appeal  from  a Judgment  of  con- 
viction, the  bill  of  exceptions  stated  merely  that  each  party  **  Introduced 
evidence  to  sustain  the  Issue  on  their  respective  parts.” 

Held:  This  was  enough  without  any  further  setting  out  of  the  testimony. 
If  the  defendant  desired  to  have  a more  particular  statement  of  the  testi- 
mony, he  waa  at  liberty  to  have  had  It  done  by  setting  It  forth  In  the  bllL 
With  this  statement  and  none  other,  the  objection  that  the  verdict  la  con- 
trary to  the  evidence  Is  untenable. 

Id. — Id. — Cases  Distinguished. — People  t.  Fieher,  51  Cal.  819 ; People  i 
EnplUh , 52  Id.  211,  distinguished. 

Appeal  from  a judgment  of  conviction,  and  from  an  order 
denying  a new  trial,  in  the  Superior  Court  of  the  County  of 
Lake.  Hudson,  J. 

8.  M.  White,  for  Appellant. 

A.  L.  Hart , Attorney  General,  for  Respondent. 

The  Court: 

The  affidavits  and  counter-affidavits  of  the  jurors  were  con- 
tradictory. The  counter-affidavits  denied  the  statements  in 
the  affidavits  of  the  moving  party,  and  showed  that  the  jur- 
ors, on  a full  and  fair  deliberation,  arrived  at  a verdict. 
This  waa  the  conclusion  of  the  Court  below,  and  we  ought 
not,  under  the  circumstances,  to  disturb  that  ruling.  That 
Court  held  that  there  waa  no  misconduct  of  the  jury,  and 
we  are  of  the  same  opinion.  We  do  not  intend  to  admit  by 
what  is  said  above  that  the  affidavits  referred  to  were  admis- 
sible to  impeach  the  verdict 

The  bill  of  exceptions  shows  that  evidence  was  before  the 
jury  on  the  issues  on  which  it  had  to  pass.  It  is  stated  in 
the  bill  that  each  party  “ introduced  evidence  to  sustain  the 
issue  on  their  respective  parts  ” — which  signifies,  in  our  judg- 
ment, that  each  party  offered  evidence  in  order  to,  or  for  the 
purpose  of,  sustaining  the  issues  on  his  part  This  was 
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enough  without  any  further  setting  forth  of  the  testimony. 
The  evidence  on  the  material  issues  was  before  the  jury,  as 
appears  from  the  statement  referred  to,  and  on  such  evidence 
a verdict  of  guilty  was  reached.  We  see  nothing  erroneous 
in  this.  If  the  defendant  desired  to  have  a more  particular 
insertion  of  the  testimony,  he  was  at  liberty  to  have  it  done 
by  setting  it  forth  in  the  bill.  The  general  statement  made 
in  the  bill  was  insufficient  to  show  that  there  was  no  evidence 
before  the  jury  on  which  to  base  a verdict.  That  it  was  so 
is  an  entire  misconception  on  the  part  of  defendant’s  coun- 
sel. With  this  statement  and  none  other  in  the  bill  of  excep- 
tions in  regard  to  the  evidence  introduced,  we  can  not  see 
that  the  objection  that  the  verdict  is  contrary  to  the  evidence 
is  at  all  tenable. 

What  is  said  above,  in  our  view,  is  in  entire  accord  with 
what  is  held  in  People  v.  Fisher,  31  CaL  319,  and  People  v 
English,  52  id.  211. 

Judgment  and  order  affirmed. 


[No.  10,610. — Department  One.l 
April  25,  1881. 

Ex  paste  FREDERICK  BERNERT. 

License  — Municipality  — Repeal  of  Statute. — Assuming,  without  decid- 
ing, that  the  Act  of  March  29,  1878  (Stats.  1877-8,  p.  442),  relates  to 
municipal  as  well  as  State  licenses,  It  simply  enumerates  certain  busi- 
nesses and  occupations,  and  declares  wbat  shall  be  paid  for  licenses  by 
each  of  those  specified.  It  does  not  operate  a repeal  of  the  Act  of  March 
80,  1872  (Stats.  1871-2,  p.  787),  which  authorizes  the  Board  of  Super- 
visors to  fix  the  sum  to  be  paid  by  different  trades,  occupations,  and  busi- 
nesses or  employments  carried  on  or  conducted  within  the  limits  of  the 
municipality,  except  to  the  extent  of  the  particular  businesses,  etc.,  speci- 
fied In  the  act.  Neither  does  the  act  expressly  or  Impliedly  repeal  the 
first  section  of  the  Act  of  1872,  which  limits  the  punishment  of  those  found 
fcuPty  of  refusing  to  take  out  a license  as  required  by  any  lawful  order  of 
the  Board  of  Supervisors. 

Id. — Ordinance  — Misdemeanor  — Penalty  — Jurisdiction. — The  petitioner 
was  convicted  In  the  Police  Court  of  San  Francisco,  and  adjudged  to  pay 
a fine  of  |20,  and  In  default  of  payment  to  be  Imprisoned  In  ibe  county 
jail  for  the  period  of  ten  days,  for  the  offense  of  violating  an  Ordinance 
entitled  “Order  No.  1580, *’  portions  of  which  are  as  follows:  **  8ec.  1, 
Any  person  who  shall  violate  any  of  the  provisions  of  the  above  order 
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shall  be  deemed  guilty  of  a misdemeanor,  and,  upon  conviction  thereof, 
•ball  be  punished  bj  a fine  of  not  more  than  one  thousand  dollars,  or  by 
Imprisonment  not  more  than  six  mouths,  or  by  both.’*  “ Sec.  10,  subd. 
43.  Each  proprietor  of  a billiard-table  and  pool-table,  not  kept  exclu- 
sively for  family  use,  shall  pay  a license  of  six  dollars  a quarter,  and  for 
a bowling-alley  six  dollars  a quarter,  and  for  each  additional  alley  five 
dollars  a quarter."  By  the  first  section  of  the  Act  of  March  30,  1872  — 
under  which  the  authority  to  enact  the  ordinance  In  question  was  derived 
— It  Is  provided  that  any  person  carrying  on  any  business  within  the 
limits  of  a city  which  Is  or  shall  be  required  to  bo  licensed,  without  having 
first  obtained  the  license  therefor,  as  required  by  the  laws  of  the  State, 
"or  by  the  lawful  orders  of  the  Board  of  Supervisors  of  such  city  and 
county,"  shall  be  deemed  guilty  of  a misdemeanor,  and,  on  conviction  thereof, 
"■ball  be  punished  by  a fine  of  not  less  than  one  hundred  dollars  or  by 
Imprisonment  for  a period  not  exceeding  thirty  days  In  case  the  fine  Is  not 
paid. 

Held:  By  the  ordinance  and  act  referred  to  It  it.  In  effect,  provided  that  the 
Police  Court  shall  have  power  to  fine  only  in  the  sum  of  one  hundred  dollars, 
or  a greater  sum  not  exceeding  one  thousand  dollars,  and  that  the  Imprison- 
ment shall  be  Inflicted  only  In  case  the  fine  of  one  hundred  dollars  or  more 
la  not  satisfied  by  payment.  In  rendering  the  Judgment,  therefore,  ths 
Police  Court  transcended  Its  Jurisdiction, 
to — Id. — Id. — Id. — Pool-tablb — Gaming. — The  letting  to  hire  of  a pool- 
table  does  not  necessarily  Involve  gaming  for  money  or  value, 
to — Id. — Id. — Id. — The  ordinance  only  requires  those  who  make  a **  business 
calling,  or  employment  ” of  keeping  a pool-table  to  pay  a license,  and  It  Is 
therefore  not  open  to  the  objection  that  It  imposes  a license  upon  the  pro- 
prietor of  a pool-table  not  kept  for  hire, 
to — Id. — Id. — Id. — Appkal. — Upon  an  appeal  from  a void  Judgment  of  the 
Police  Court  this  Court  might  remand  the  case,  with  directions  that  de- 
fendant be  sentenced ; but  In  a proceeding  by  habeas  corpus  it  can  not 
command  the  entry  of  a Judgment  In  the  lower  Court,  and  therefore  ought 
not  to  permit  the  petitioner  to  remain  In  Jail  upon  the  conjecture  that  the 
Court  which  pronounced  the  Judgment  may  become  convinced  of  Its  invalidity, 
and  then  proceed  to  enter  a different  Judgment. 

Application  for  release  on  writ  of  habeas  corpus . 

B.  0.  Sieberst,  for  Petitioner. 

The  statute  of  1878  embraces  the  provisions  of  the  statute  of 
1872,  and  fixes  licenses,  and  operates  as  a repeal  of  all  ante- 
cedent enactments.  ( Commonwealth  v.  Kelliher,  12  Allen, 
480;  Bartlett  v.  King,  12  Mass.  537 ; Commonwealth  v.  Cooley, 
10  Pick.  39 ; Nichols  v.  Squire,  6 Id.  168 ; Daviess  v.  Fairbaim, 
3 How.  (U.  S.)  636.) 

B.  L.  Smoot,  District  Attorney,  and  W.  C.  Graves,  contra. 
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McKinstby,  J. : 

The  petitioner  was  convicted  in  the  Police  Court  of  San 
Francisco  (and  adjudged  to  pay  a find  of  $20,  and,  in  default 
of  payment  thereof,  to  be  imprisoned  in  the  county  jail  for 
the  period  of  ten  days)  of  the  offense  of  violating  an  ordi- 
nance entitled  “ Order  No.  1589,”  portions  of  which  are  as 
follows : 

“ Section  1.  Every  person  who  shall  violate  any  of  the  pro- 
visions of  this  order  shall  be  deemed  guilty  of  a misdemeanor, 
and,  upon  conviction  thereof,  shall  be  punished  by  a fine  of 
not  more  than  one  thousand  dollars,  or  by  imprisonment  not 
more  than  six  months,  or  by  both.” 

“ Section  10,  subdivision  43.  Each  proprietor  of  a billiard* 
table  and  pool-table,  not  kept  exclusively  for  family  use,  shall 
pay  a license  of  six  dollars  a quarter,  and  for  a bowling-alley 
six  dollars  a quarter,  and  for  each  additional  alley,  five  dollars 
per  quarter.” 

The  authority  of  the  Board  of  Supervisors  to  enact  the 
ordinance  is  derived,  as  is  claimed,  from  the  third  section  of 
the  Act  of  March  30,  1872  (Stats.  1871-2,  p.  737),  wherein  it 
is  provided  that  the  Board  shall  have  power,  by  ordinance, 
“to  license  and  regulate  all  such  callings,  trades,  and  employ- 
ments as  the  public  good  may  require  to  be  licensed  and 
regulated,  and  as  are  not  prohibited  by  law.” 

The  first  section  of  the  same  act  provides  that  if  any  per- 
son shall  be  engaged  in  carrying  on,  pursuing,  etc.,  within 
the  limits  of  the  city  and  county,  any  business,  etc.,  which  is 
or  shall  be  required  to  be  licensed,  without  having  first  ob- 
tained the  license  therefor,  as  required  by  the  laws  of  this 
State,  “ or  by  the  lawful  orders  of  the  Board  of  Supervisors 
of  said  .city  and  county,”  he  shall  be  deemed  guilty  of  a mis- 
demeanor, and,  on  conviction  thereof,”  shall  be  punished  by 
a fine  of  not  less  than  one  hundred  dollars,  or  by  imprison- 
ment for  a period  not  exceeding  thirty  days  in  case  the  fine 
is  not  paid.” 

The  first  question  to  be  considered  is  whether  Order  1589, 
which  provides  that  any  person  who  shall  violate  any  of  the 
provisions  of  the  order  “ shall  be  punished  by  a fine  of  not  more 
than  one  thousand  dollars,  or  by  imprisonment  of  not  more 


Digitized  by  Google 


April,  1881.] 


Ex  PAirnc  Bekjiebt. 


527 


than  six  months,  or  by  both,”  authorized  the  sentence  which 
was  imposed  upon  the  petitioner.  The  third  section  of  the  Act 
of  March  30,  1872,  empowered  the  municipal  government  to 
establish  a reasonable  penalty  for  a violation  of  any  license 
ordinance  it  might  pass,  with  the  condition  and  limitation 
(found  in  Section  1 of  the  same  act)  that  the  penalty  should 
in  no  case  be  a fine  of  less  than  one  hundred  dollars,  with  an 
imprisonment  of  not  exceeding  thirty  days  in  case  the  fine 
should  not  be  paid.  The  first  section  of  Order  1589,  there- 
fore, if  it  be  read  in  the  light  of  the  Act  of  1872,  did  not 
authorize  a fine  of  twenty  dollars,  or  any  imprisonment  as  an 
alternative.  If,  however,  the  order  could  be  read  as  author- 
izing a fine  of  less  than  $100,  the  order  to  that  extent  would 
be  invalid,  since  by  reason  of  the  first  section  of  the  law  of 
1872,  the  Supervisors  had  no  power  to  provide  as  a punish- 
ment a fine  of  less  than  $100.  But  this  would  not  affect  the 
rest  of  the  ordinance. 

Counsel  for  petitioner  claims  that  the  Act  of  1872  has  been 
repealed  by  the  Act  of  March  23, 1878  (Stats.  1877-8,  p.  442). 
Assuming,  without  deciding,  that  the  act  of  1878  relates  to 
municipal  as  well  as  State  licenses,  it  simply  enumerates  cer- 
tain businesses  and  occupations,  and  declares  what  shall  be 
paid  for  license  by  each  of  those  specified.  It  does  not  oper- 
ate a repeal  of  the  provisions  of  the  Act  of  1872,  which  author 
izes  the  Board  of  Supervisors  to  fix  the  sum  to  be  paid  by 
different  trades,  occupations,  businesses,  or  employments  car- 
ried on  or  conducted  within  the  limits  of  the  municipality, 
except  to  the  extent  of  the  particular  businesses,  trades,  pro- 
fessions, occupations,  or  employments  “ specified  ” in  the  act 
Neither  does  the  Act  of  1878  expressly  or  impliedly  repeal  the 
first  section  of  the  Act  of  1872,  which  limits  the  punishment 
of  those  found  guilty  of  refusing  to  take  out  a license  as  re- 
quired by  any  lawful  order  of  the  Board  of  Supervisors. 

The  power  of  the  Police  Court  of  San  Francisco  to  sentence 
erne  guilty  of  a violation  of  the  ordinance  comes  from  the  first 
section  of  the  Act  of  1872,  which  provides  that  the  party  con- 
victed shall  be  punished  by  a fine  of  not  less  than  one  hundred 
dollars,  or  by  imprisonment  for  a period  not  exceeding  thirty 
days  in  case  the  fine  is  not  paid,  and  from  the  ordinance  — 
1589  — which  fixes  the  maximum  of  fine  at  $1,000.  The 
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language  employed  is,  in  effect,  a declaration  that  the  Polio* 
Court  shall  have  power  to  fine  only  in  the  sum  of  one  hundred 
dollars,  or  a greater  sum  not  exceeding  one  thousand  dollars, 
and  that  the  imprisonment  shall  be  inflicted  only  in  case  the 
fine  of  one  hundred  dollars  or  more  is  not  satisfied  by  pay- 
ment. It  is  prohibitive  of  a sentence  to  pay  less  than  one 
hundred  dollars.  If  the  judgment  as  to  the  fine  be  invalid,  so 
is  the  judgment  as  to  the  imprisonment  — since  the  latter  is 
only  alternative. 

It  is  urged  that  petitioner  can  not  be  heard  to  object  to  a 
judgment  which  imposes  a less  penalty  than  that  prescribed 
by  law,  and  — if  the  action  of  the  court  was  merely  erroneous  — 
it  is  undoubtedly  correct  to  say  that  we  ought  not  to  listen  to 
his  complaint  Although  when  error  is  shown  injury  will  be 
presumed,  this  court  will  not,  on  appeal,  reverse  a judgment 
for  error,  unless  the  defendant  appealing  has  been  prejudiced. 
( People  v.  Turley,  50  Cal.  469 ; People  v.  Ybarra,  17  Cal.  171.) 

Of  the  cases  cited  by  the  District  Attorney  to  the  point 
that  a defendant  can  not  have  a judgment  reversed  which  is 
more  favorable  to  himself  than  is  authorized,  it  may  be  re- 
marked that  nearly  all  of  them  were  appeals.  There  can  be 
no  doubt  of  the  correctness  of  the  proposition  wherever  the 
lower  Court  had  jurisdiction  to  render  the  judgment  appealed 
from.  In  Ooton  v.  The  State,  5 Ala.  464,  the  question  of  the 
jurisdiction  of  the  lower  Court  was  not  considered  by  the 
Supreme  Court,  nor  called  to  its  attention.  In  Barada  v.  The 
State,  13  Mo.  94,  there  wras  an  intimation  that  the  Court  below 
had  jurisdiction,  in  a proper  case,  to  enter  the  judgment  ap- 
pealed from.  In  Logan’s  Case,  5 Gratt.  692,  a prisoner  had 
been  adjudged  to  be  confined  in  the  penitentiary  for  two 
years.  The  law  authorized  an  imprisonment  of  not  less  than 
five  years.  On  suggestion  of  error  on  the  face  of  the  record, 
the  Court  'which  had  tried  the  prisoner  adjudged  him  to  be 
confined  three  years  in  addition  to  the  two  years.  A writ  of 
error  was  refused  by  the  Supreme  Court  of  Virginia. 

It  is  said  by  Hurd,  in  his  work  on  Habeas  Corpus,  p.  334: 
“Where  a prisoner  was  sentenced  to  the  penitentiary,  on  con- 
viction for  horse-stealing,  for  one  year,  the  law  requiring  a sen- 
tence for  such  offense  for  a period  not  less  than  three  years, 
the  error  was  held  to  be  no  ground  for  discharge  on  habeas 
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corpus."  The  case  referred  to  by  Mr.  Hurd  — Ex  parte  Shaw, 
7 Ohio  St.  81  — would  seem  fully  to  support  bis  statement. 
But  an  examination  of  the  case  will  show  the  decision  to  have 
turned  upon  the  assumption  that  the  judgment  was  not  void, 
because  the  Court  had  jurisdiction  over  the  person  of  the  de- 
fendant, and  over  the  offense  and  its  punishment — a test  which 
has  been  held  not  infallible  by  the  Supreme  Court  of  the 
United  States. 

With  respect  to  the  case  now  before  us,  it  is  indeed  true 
that  the  Police  Court  had  jurisdiction  over  the  person  of  the 
petitioner  and  of  the  offense  for  which  he  was  tried.  " It  by 
no  means  follows  that  these  two  facts  make  valid,  however 
erroneous  it  may  be,  uny  judgment  the  Court  may  render  in 
such  ease.  If  a Justice  of  the  Peace,  having  jurisdiction  to 
fine  a defendant  for  a misdemeanor,  should  render  a judgment 
that  he  be  hung,  it  would  simply  be  void.  Why  void  ? Be- 
cause he  had  no  power  to  render  such  a judgment.  So,  if  a 
Court  of  general  jurisdiction  should,  on  an  indictment  for 
libel,  render  a judgment  of  death  or  confiscation  of  property, 
it  would,  for  the  same  reason,  be  void.  Or  if  on  an  indict- 
ment for  treason  the  Court  should  render  a judgment  of  at- 
taint, whereby  the  heirs  of  the  criminal  could  not  inherit  his 
property,  which  should  by  the  judgment  of  the  Court  be  con- 
fiscated to  the  State,  it  would  be  void  as  to  the  attainder,  be- 
cause in  excess  of  the  authority  of  the  Court,  and  forbidden  by 
the  Constitution.”  (Ex  parte  Lange,  18  Wall.  176.) 

In  Bigelow  v.  Forrest,  9 Wall.  339,  it  was  held  that  a decree 
under  confiscation  acts,  which  in  terms  ordered  all  the  estate 
of  the  defendant  (a  fee  simple)  to  be  sold,  was  not  simply 
erroneous,  but  void.  The  Supreme  Court  of  the  United  States 
•'aid : “ I'oubtless,  a decree  of  a Court  having  jurisdiction  to 
make  the  decree  can  not  be  impeached  collaterally,  but  under 
the  Act  of  Congress  the  Distinct  Court  had  no  power  to  order 
a sale  which  should  confer  upon  the  purchaser  rights  outlasting 
the  life  of  French  Forrest .” 

In  the  case  of  the  present  petitioner,  the  Police  Court  had 
no  power  to  impose  a fine  of  less  than  one  hundred  dollars, 
or  any  imprisonment  except  as  an  alternative  or  substitute 

for  a fine  of  one  hundred  dollars  or  more.  In  rendering  the 
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judgment,  it  transcended  its  jurisdiction.  The  petitioner  can 
not  be  deprived  of  his  liberty  by  means  of  a void  judgment. 

It  might  be  admitted  that  where  the  law  authorizes  either 
one  of  two  distinct  kinds  of  punishment,  and  a judgment  im- 
poses both,  the  defendant  may,  by  satisfying  one  of  the 
punishments,  relieve  himself  of  the  other;  and  that  he  will  be 
protected  by  the  constitutional  principle,  “ no  man  shall  be 
twice  punished  for  the  same  offense,”  from  any  subsequent  at- 
tempt of  the  same  Court  to  render  the  judgment  which  would 
originally  have  been  the  proper  judgment.  (Ex  parte  Lange, 
18  Wall.  176.)  But  it  would  not  necessarily  follow,  from  this 
admission,  that  if  an  inferior  Court  should  enter  a judgment  of 
imprisonment  for  a longer  term,  or  fine  in  a larger  sum,  than 
it  had  power  or  jurisdiction  to  impose  the  judgment,  as 
against  the  objection  of  defendant,  would  be  valid  pro  tanto. 
In  Michigan,  a Justice  of  the  Peace  entered  a judgment: 
“ The  defendant  is  fined  eight  dollars,  to  pay  costs,  etc.,  * * 

and  to  stand  committed  until  paid.”  The  Supreme  Court, 
after  referring  to  the  statute,  said:  “ The  Justice  can  fine  or 
imprison,  or  can  in  his  discretion  do  both,  within  the  limits 
fixed  by  the  statute;  but  he  can  not  imprison  for  an  in- 
definite period  of  time.  The  period  must  be  determined  and 
fixed  by  him  judicially,  and  that,  under  the  statute,  can  not 
exceed  a period  of  three  months True,  that  was  an  appeal, 
but  the  judgment  was  held  to  be  erroneous,  because  the  Justice 
had  no  power  to  pronounce  it  It  was,  therefore,  void.  The 
case  was  so  understood  by  Mr.  Hurd.  (See  Hurd  on  Habeas 
Corpus,  334.) 

Qurney  v.  Tufts,  37  Me.  130,  was  presented  to  the  Supreme 
Court  of  Maine  on  a return  to  a writ  de  homine  rcplegiando. 
The  statute  authorized  a magistrate  to  sentence  the  owner, 
etc.  of  liquors,  “ to  stand  committed  for  thirty  days  in  default 
of  payment”  (of  a fine).  A municipal  judge  had  sentenced  a 
defendant  to  pay  a fine  of  twenty  dollars,  and  that  the  keeper 
of  the  jail  keep  him,  etc.,  “ until  he  perform  said  sentence  or 
be  otherwise  discharged  in  due  course  of  law.”  The  Supreme 
Court  said : “ The  magistrate  had  clearly  no  authority  * * * 
to  impose  any  such  sentence,  or  to  commit  for  a failure  to 
comply  therewith.”  And  the  petitioner  (the  subject  of  the 
sentence)  was  discharged.  It  is  hardly  necessary  to  add  that 
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if  the  judgment  is  one  which  the  court  has  no  power  to  pro- 
nounce, the  constable  or  other  executive  officer  of  the  Court 
can  not  use  it  as  an  aegis  for  his  protection.  Robinson  v. 
Spenceley  was  an  action  of  trespass  against  a magistrate, 
which  was  only  maintainable  in  case  bis  judgment  was  void. 
(3  Barn.  & Cress.  658.)  It  was  said  by  Abbott,  C.  J. : “I  am 
of  opinion  that  the  warrant  in  this  case  was  illegal,  not  being 
such  as  the  Justice  had  authority  to  make.  It  was  his  duty 
to  have  pursued  the  words  of  the  statute.  If  he  had  so  done, 
it  would  have  given  the  party  committed  the  option  either 
of  paying  the  money,  or  of  staying  three  months  in  prison 
and  being  thereby  altogether  discharged  from  the  payment. 
This  warrant  is  for  his  imprisonment  until  he  shall  pay  the 
money,  etc.  People  v.  Riley,  48  Cal.  549,  was  an  appeal.  The 
offense  for  which  the  defendant  was  tried  was  punishable  by 
imprisonment  for  a term  not  exceeding  five  years.  The  Court 
below  adjudged  the  defendant  to  suffer  imprisonment  for  a 
term  of  ten  years.  This  Court  reversed  the  judgment  and  re- 
manded the  cause,  with  directions  to  the  lower  Court  “ to  pro- 
ceed to  judgment.”  In  none  of  these  cases  was  it  suggested 
that  the  sentence  was  good  for  the  statutory  term.  Nor,  if  an 
inferior  Court  has  exceeded  the  fine  it  is  authorized  to  impose 
by  law,  would  it  seem  that  the  judgment  is  valid  to  the  extent 
of  the  fine  authorized.  To  justify  under  a judgment,  it  must 
appear  that  the  Court  had  power  to  render  the  judgment  when 
it  was  rendered.  Its  validity  cannot  depend  upon  the  happen- 
ing of  a subsequent  event,  as  that  the  defendant  shall  subject 
himself  to  part  of  a single  punishment. 

But  it  is  not  necessary  here  to  decide  whether  a fine  in  a 
greater  sum  than  that  authorized  by  statute  or  ordinance  would 
render  a judgment  absolutely  void.  The  judgment  of  the  Police 
Court  in  the  case  before  us  is  certainly  void,  because  it  is  not  one 
which  includes  any  judgment  which  that  Court  has  jurisdiction 
to  render  in  such  a case. 

It  has  been  suggested  that  .the  letting  to  hire  of  a pool-table 
i9  the  carrying  on  of  a species  of  gambling  or  immoral  pursuit ; 
while  the  statute  only  permits  the  Board  to  license  callings, 
etc. — “ not  prohibited  by  law.”  We  do  not  take  judicial  notice 
that  “ pool  ” necessarily  involves  gaming  for  money  or  value ; 
indeed,  are  able  to  discover  no  reason  why  it  should.  Even 
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if  the  expression  “ not  prohibited  by  law  ” means  more  than 
statutory  law,  we  know  that  no  statute  prohibits  a game  not 
played  for  value,  and  are  equally  certain  that  such  game  vio- 
lates no  common-law  prohibition. 

It  has  been  suggested,  further,  that  the  Board  of  Super- 
visors— authorized  to  license  “callings,  trades  and  employ- 
ment ” only  — had  no  power  to  impose  a license  tax  upon  the 
proprietor  of  a pool-table  simply  because  he  did  not  keep  it  ex- 
clusively for  “ family  use,”  but  permitted  persons  visiting  his 
saloon  to  use  it  without  cost;  that  the  ordinance  is  invalid  be- 
cause it  does  not  require,  as  a condition  to  a license,  that  the 
table  shall  be  kept  as  a calling  or  employment;  that  it  was  let  to 
hire  or  made  a means  of  profit.  But  that  the  ordinance  only 
requires  those  who  make  a “ business,  calling,  or  employment  ” 
of  keeping  a pool-table  to  pay  a license,  is  sufficiently  apparent 
from  its  language.  As  much  would  seem  to  be  implied  from 
the  very  exception  “ not  kept  exclusively  for  family  use.” 
The  second  section  of  Order  1589,  however,  makes  the  mean- 
ing manifest  It  provides : “ It  shall  be  unlawful  for  any 

person  to  engage  in  or  carry  on  any  business,  trade,  profession, 
or  calling  * * * without  first  taking  out  or  procuring  the 
license,”  etc.  The  tenth  section  contains  a schedule  of  the 
rates  of  license  to  be  paid  by  persons  carrying  on  certain 
businesses,  trades,  professions,  or  callings  — among  whom  are 
the  proprietors  of  pool-tables  not  kept  for  family  use,  the 
keepers  of  “ common  ball-rooms,”  “ shooting-galleries,”  etc.  In 
several  instances  no  reference  is  made  to  the  circumstance  that 
the  “ business  ” specified  must  be  conducted  for  profit.  But 
from  the  nature  of  the  subject,  the  purpose  — to  secure  revenue 
from  trades,  etc. — for  which  the  ordinance  was  adopted,  from 
the  very  definition  of  the  word  “ license,”  as  well  as  from  the 
language  of  the  second  section  in  connection  with  the  enumera- 
tion of  callings,  etc.,  in  the  tenth,  it  is  apparent  that  the  pro- 
hibition (except  license  is  paid)  relates  to  and  includes  only 
the  businesses,  trades,  professions,  or  callings  carried  on  for 
profit  Indeed,  that  not  conducted  with  a view  to  its  profit,  real 
or  expected,  would  hardly  be  a business,  trade,  profession,  or 
calling. 

To  conclude:  while  we  hold  the  ordinance  to  be  valid,  we 
decide  the  judgment  of  the  Police  Court  void. 
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It  may  perhaps  be  suggested  that  petitioner  should  have 
been  remanded  to  the  custody  of  the  Sheriff,  to  be  by  him 
held  under  the  warrant  of  arrest  issued  upon  the  complaint. 
The  record  shows  no  warrant  or  service,  nor,  if  there  was  any 
warrant,  that  it  was  served  by  the  Sheriff.  The  warrant,  if 
any,  may  have  been  served  by  an  officer  of  the  municipal 
police,  and  petitioner  may  have  been  in  his  hands  until  deliv- 
ered to  the  Sheriff  after  judgment  But  if  it  appeared  that 
he  was  originally  arrested  by  a Sheriff’s  officer,  this  circum- 
stance ought  not  to  be  determinative  of  the  question.  The 
Sheriff  now  has  the  body  of  petitioner  as  jailer,  not  in  his 
capacity  as  arresting  officer.  This  is  not  a case  in  which  a 
party  is  held  under  illegal  restraint,  and  another  person,  or  the 
same  in  a distinct  capacity,  is  legally  entitled  to  his  custody. 
Here  the  warrant  (if  any  was  issued)  has  discharged  its  func- 
tion. Its  office  was  to  give  to  the  Court,  by  its  officer  unless 
bail  was  given,  the  control  of  the  defendant  arrested,  that  he 
might  be  tried  and  be  present  for  judgment  and  execution. 
When  a judgment  was  pronounced,  the  Court  took  the  defend- 
ant from  the  sureties,  or  Sheriff,  as  the  case  might  be,  and 
placed  him  in  jaiL  As  the  sureties  on  the  hail  bond  would  be 
discharged  when  a judgment  was  rendered  — although  not 
such  a judgment  as  would  authorize  the  jailer  to  keep  the  de- 
fendant in  prison  — because  the  law  does  not  intend  that  the 
liability  of  the  sureties  shall  depend  upon  the  validity  or  in- 
validity of  the  judgment;  so  the  arresting  officer,  as  arresting 
officer,  is  fully  protected  by  a judgment  of  the  Court  of  which 
he  is  the  minister  — whether  the  Court  regularly  pursues  its 
jurisdiction  in  rendering  the  judgment  or  not  — from  the  time 
that  he  surrenders  the  person  of  his  prisoner  in  accordance 
with  the  terms  of  the  judgment. 

If  this  were  an  appeal  from  the  judgment  of  the  Police 
Court,  and  this  Court  had  jurisdiction  of  the  appeal,  we 
might  remand  the  cause,  with  direction  that  defendant  be 
sentenced  — the  judgment  appealed  from  being  void.  ( People 
v.  Riley,  supra.)  We  may  suggest  that  judgment  may  be 
pronounced  upon  petitioner  (who  has  been  tried  and  con- 
victed by  a Court  of  competent  jurisdiction  but  never  sen- 
tenced), unless,  by  reason  of  lapse  of  time,  it  would  be  error 
now  to  sentence  him.  (P.  C.,  § 1449.)  But,  as  we  can  not  coiu- 
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inand  such  action,  we  ought  not  to  permit  the  petitioner  to 
remain  in  jail  upon  the  conjecture  that  the  Court  which  pro- 
nounced the  judgment  (believing  that  it  had  power  to  pro- 
nounce it)  may  become  convinced  of  its  invalidity  — perhaps 
after  the  expiration  of  the  period  of  illegal  imprisonment  — 
and  then  proceed  to  fine  or  imprison  him  a second  time  for 
the  same  offense. 

We  are  strengthened  in  our  conviction  by  the  circumstance 
that  never,  so  far  as  the  reported  cases  are  known  to  us,  has 
it  been  held,  where  the  return  has  shown  the  petitioner  to  be 
confined  under  a void  judgment  of  a Court  which  had  jurisdic- 
tion to  try  him,  that  he  was  or  could  be  legally  restrained  of 
his  liberty  under  the  warrant  issued  at  the  commencement  of 
the  proceedings  against  him. 

The  petitioner  is  discharged  from  custody. 

McKee  and  Ross,  JJ.,  concurred. 


[No.  10,622.—  In  Bank.] 

May  2.  1881. 

Ex  parte  JAMES  L.  CRITTENDEN. 

Co nt® mpt  — Kin®  — Imprisonment. — Upon  a Judgment  Imposing  a fine  fop 
contempt,  It  la  competent  for  tbe  Court  to  direct  that  the  party  stand  com- 
mitted until  tbe  fine  be  paid. 

Application  for  writ  of  habeas  corpus. 

M.  T.  Moses,  for  Plaintiff. 

D.  L.  Smoot,  for  Defendant. 

The  Court: 

The  petitioner  was  adjudged  guilty  of  contempt  by  the 
Superior  Court  of  San  Francisco  County,  and  was  ordered  to 
pay  a fine  of  $100,  and  to  stand  committed  to  the  county 
jail  for  a period  of  one  day  for  every  two  dollars  of  the  un- 
paid portion  of  the  fine.  The  order  of  the  Court  sets  forth 
the  facts  constituting  the  contempt,  and  we  are  of  the  opinion 
that  the  facts  show  a case  of  contempt  under  the  provisions 
of  the  Code  of  Civil  Procedure. 


Digitized  by  Google 


May,  1881.]  Ex  paste  Crittenden.  535 


But  it  is  claimed  that  it  waa  not  competent  for  the  Court 
to  imprison  the  petitioner  under  an  order  or  judgment  simply 
imposing  a fine.  In  the  case  of  Neva  Orleans  v.  Steamship 
Company,  20  Wall.  392,  the  Supreme  Court  of  the  United 
States  says : “ Contempt  of  Court  is  a specific  criminal  offense. 
The  imposition  of  the  fine  was  a judgment  in  a criminal  case. 
That  part  of  the  decree  is  as  distinct  from  the  residue  as  if  it 
were  a judgment  upon  an  indictment  for  perjuiy  committed 
in  a deposition  read  at  the  hearing.  * # In  Crosby’s  Case, 

3 Wils.  188,  Mr.  Justice  Blackstone  said:  ‘ The  sole  adjudica- 
tion for  contempt,  and  the  punishment  thereof,  belongs  ex- 
clusively and  without  interfering  to  each  respective  Court.’  ” 
The  question  of  contempt  of  Court,  and  the  punishment 
thereof,  has  recently  undergone  a thorough  examination  in 
the  case  of  Fischer  v.  Hayes,  7 Fed.  Rep.  96.  In  that  case 
Blatchford,  J.,  says:  “It  is  suggested  that  Section  725  pro- 

vides for  the  punishment  of  a contempt  by  a fine  or  impris 
onment,  and  that,  therefore,  a commitment  for  non-payment 
of  the  fine  is  unlawful,  because  such  commitment  is  1 impris- 
onment.’ There  is,  however,  no  commitment  or  imprisonment 
if  the  fine  be  paid.  There  is  no  commitment  and  fine.  The 
punishment  by  a fine  is  fully  inflicted,  under  the  terms  of 
the  order,  if  the  fine  be  paid  as  the  order  directs,  and  in  such 
case  there  can  be  no  commitment  So,  if  there  be  a commit- 
ment for  non-payment  of  the  fine,  there  must  be  a discharge 
as  soon  as  the  fine  is  paid.  The  payment  of  the  fine  is  the 
punishment  The  awarding  or  infliction  of  the  fine  is  no 
punishment  The  commitment  is  an  incident  of  the  fine.  It 
is  not,  in  any  manner,  the  ‘ imprisonment  ’ allowed  by  the 
statute.  The  payment  of  the  fine,  and  a commitment  for  not 
paying  it,  can  not  co-exist  The  commitment  is  not  a separate 
punishment  or  imprisonment  added  to  the  payment  of  a fine. 
It  is  in  view  that  it  has  always  been  held  that  where  a stat- 
ute authorizes  or  prescribes  the  infliction  of  a fine  as  a pun- 
ishment, either  for  a contempt  of  Court  or  for  a defined 
offense,  it  is  lawful  for  the  Court  inflicting  the  fine  to  direct 
that  the  party  stand  committed  until  the  fine  be  paid,  although 
there  be  no  specific  affirmative  grant  of  power  in  the  statute  to 
make  such  direction. 
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The  learned  Judge  then  proceeds  to  cite  numerous  cases  in 
support  of  his  view  of  the  law. 

We  are  of  opinion  that  it  was  competent  for  the  Superior 
Court  to  make  the  order  complained  of  in  this  case,  and  there- 
fore the  writ  is  dismissed  and  the  petitioner  remanded. 


(Vo.  7,481. — Department  Two.l 
May  14.  1881. 

EDWARD  ROY  ON  et  ax.  v.  NICHOLAS  GTTILLEE  et  ax. 


Cros9-compijiint  — Findings. — In  an  action  by  plaintiffs  for  money  lent  de- 
fendants Jointly,  the  defendants,  by  way  of  crosa-complalnt,  alleged  that  one 
of  the  plaintiffs  obtained  by  undue  Influence  from  one  of  the  defendants  an 
Instrument  In  writing,  for  the  payment  of  certain  moneys,  which  the  defend- 
ants asked  to  have  adjudged  void ; but  It  did  not  appear  from  the  com- 
plaint that  the  plaintiffs  sought  to  recover  upon  the  Instrument  referred  to 
In  the  cross-complaint,  nor  was  there  anything  In  the  record  to  show  that 
the  Instrument  was  Introduced  In  evidence. 

Held:  It  does  not  appear  that  the  allegations  of  the  cross-complaint  with 
respect  to  said  Instrument  were  at  all  relevant  to  the  case,  and  therefore  no 
answer  was  required,  and  there  being  no  Issue  upon  It,  no  findings  were 
necessary. 

Ajppeax  from  a judgment  for  plaintiffs  in  the  Superior  Court 
of  the  City  and  County  of  San  Francisco.  Wheexeb,  J. 

Sidney  V.  Smith,  for  Appellants. 

R.  M.  Swain,  for  Respondent. 

The  Court  : 

This  action  was  brought  to  recover  money  alleged  to  have 
been  lent  by  the  plaintiffs  jointly  to  the  defendants  jointly. 
The  defendants  denied  all  the  material  allegations  of  the  com- 
plaint, and  by  way  of  cross-complaint  alleged  that  one  of  the 
defendants  lent  to  one  of  the  plaintiffs  sums  of  money;  and 
that  one  of  the  plaintiffs  obtained  by  undue  influence  from 
one  of  the  defendants  an  instrument  in  writing  for  the  pay- 
ment of  certain  moneys,  which  the  defendants  asked  to  have 
adjudged  void,  and  to  have  plaintiffs  enjoined  from  seeking 
to  enforce  it  The  findings  are  full  upon  all  the  issues  raised 
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by  the  complaint  and  answer,  but  there  are  no  finding  as  to 
the  allegations  of  the  cross-complaint,  which  was  not  answered 
by  the  plaintiffs. 

The  only  question  is,  whether  the  allegations  of  the  cross- 
complaint are  sufficient  to  entitle  defendants  to  any  relief  in 
this  action.  The  transaction  to  which  it  refers  is  alleged  to 
hare  been  between  one  of  the  plaintiffs  and  one  of  the  de- 
fendants only;  and  it  does  not  appear  from  the  complaint  that 
the  plaintiffs  sought  to  recover,  upon  the  instrument  referred 
to  in  the  cross-complaint.  We  have  nothing  but  the  judg- 
ment roll  before  us,  and  there  is  nothing  to  show  that  said 
instrument  was  introduced  in  evidence.  It  is  therefore  im- 
possible for  us  to  see  that  the  allegations  of  the  cross-com- 
plaint, with  respect  to  said  instrument,  were  at  all  relevant  to 
the  case,  and  therefore  no  answer  to  them  was  required;  and 
there  being  no  issue  upon  it,  no  findings  were  necessary. 

Judgment  affirmed. 


fNo.  10,640. — Department  Two.] 

May  16,  1881. 

THE  PEOPLE  v.  N.  K.  SPECHT. 

li’mumi  Onnrn. — An  order,  made  upon  sustaining  ■ demurrer  to  the  Indict- 
ment, that  the  District  Attorney  filed  an  Information  against  the  defendant.  Is 
not  appealable. 

Appeal  from  an  order  of  tbe  Superior  Court  of  the  County 
of  Colusa.  Hatch,  J. 

E.  K.  Bridgport  and  Jackson  Hatch,  for  Appellant 
A.  L.  Hart,  Attorney  General,  for  Respondent 
The  Coubt  : 

After  tbe  order  sustaining  the  demurrer  to  the  indictment, 
the  Court  made  an  order  that  the  District  Attorney  file  an 
information  against  tbe  defendant  The  appeal  is  from  this 
order.  The  order  is  not  an  appealable  one. 

Appeal  dismissed. 
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[No.  10,627.] 

May  25,  1881. 

Ex  parte  STEFANO  CASINELLO. 

OBDINAXC*  or  MUNICirAL  COBPOBATIOX P0L1C»  POWIB NUI8AXCB. Tb« 

petitioner  wai  convicted  of  a violation  of  Section  47  of  an  order  of  the 
Board  of  Supervisors  of  the  City  and  County  of  8m  Francisco,  passed  July 
18,  1880,  which  reads  as  follows:  “ No  person  shall  throw  Into  or  deposit 
upon  any  public  street,  highway,  or  grounds,  or  upon  any  private  premises, 
or  anywhere  except  in  such  place  as  may  be  designated  for  that  purpose 
by  the  Superintendent  of  Public  Streets  and  Highways,  any  glass,  broken 
ware,  dirt,  rubbish,  garbage,  or  filth.”  The  complaint  charged  that  the 
petitioner  ” did  willfully  and  unlawfully  throw  Into  and  deposit  upon  certain 
lands  at  Channel  and  Fifth  Streets,  In  said  city  and  county,  a large  quantity 
of  broken  ware,  dirt,  rubbish,  garbage,  and  filth;  the  said  place  where  the 
same  was  thrown  and  deposited  no;  being  a place  designated  for  that  purpose 
by  the  Superintendent  of  Public  Streets  and  Highways.” 

Held:  The  authority  to  pass  the  order  now  under  consideration  was  vested  In 
the  Board  of  Supervisors  by  the  Act  of  April  25,  1863 ; but  If  there  were  any 
room  for  doubt,  the  power  Is  clearly  conferred  by  Section  11,  Article  xl.. 
Constitution ; and. 

Held,  further,  that  the  complaint  was  sufficient. 

Application  for  writ  of  habeas  corpus. 

A.  D.  Spivalo  and  M.  Mullany,  for  Plaintiff. 

D.  L.  Smoot,  for  Defendant. 

Morrison,  0.  J. : 

On  the  eighteenth  of  July,  1880,  the  Board  of  Supervisors 
of  the  City  and  County  of  San  Francisco  passed  the  follow- 
ing order:. 

“ Section  47.  No  person  shall  throw  into  or  deposit  jipon 
any  public  street,  highway,  or  grounds,  or  upon  any  private 
premises,  or  anywhere  except  in  such  a place  as  may  be  des- 
ignated for  that  purpose  by  the  Superintendent  ot  Public 
Streets  and  Highways,  any  glass,  broken  ware,  dirt,  rubbish, 
garbage,  or  filth.”  And  the  penalty  prescribed  for  a violation 
of  the  order  was  a fine  not  exceeding  one  thousand  dollars,  or 
imprisonment  not  exceeding  six  months,  or  both  such  fine  and 
imprisonment. 

In  pursuance  of  the  above  order,  the  Superintendent  of 
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Public  Streets  and  Highways  designated  the  line  of  Sixth 
street,  south  of  Channel,  as  a “ dumping  place,”  or  place  of 
deposit 

On  the  second  day  of  February,  1881,  a complaint  was 
filed  in  the  Police  Judge’s  Court  of  said  city  and  county, 
charging  that  the  petitioner  “ did  willfully  and  unlawfully 
throw  into  and  deposit  upon  certain  lands  at  Channel  and 
Fifth  Streets,  in  said  city  and  county,  a large  quantity  of 
broken  ware,  dirt,  rubbish,  garbage,  and  filth;  the  said  place 
where  the  same  was  thrown  and  deposited  not  being  a place 
designated  for  that  purpose  by  the  Superintendent  of  Public 
Streets  and  Highways  of  said  city  and  county.”  On  this 
complaint  there  was  a trial  and  conviction. 

It  is  claimed,  in  the  first  place,  that  the  foregoing  com- 
plaint is  insufficient,  and  that  it  charges  no  offense.  To  my 
mind,  it  is  very  clear,  however,  that  the  complaint  eharges 
the  petitioner  with  a violation  of  the  order  of  the  Board  of 
Supervisors  referred  to  above;  and  the  only  remaining  in- 
quiry relates  to  the  validity  of  that  order.  Numerous 
objections  are  made  to  it,  such  as  that  it  is  oppressive,  unjust, 
unreasonable,  and  also  that  it  is  unconstitutional. 

The  provisions  of  the  Constitution,  which,  it  is  claimed, 
are  violated  by  the  order,  are  Sections  1 and  21  of  Article  i. 
But  I am  unable  to  discover  any  application  which  the  con- 
stitutional provisions  referred  to  have  to  the  order  in  ques- 
tion. 

The  objections  that  the  order  is  oppressive,  unjust,  ■ and 
unreasonable  are,  in  my  opinion,  riot  well  taken.  That  dirt, 
rubbish,  garbage,  and  filth  are  in  their  nature  nuisances,  is 
too  plain  to  admit  of  controversy;  and  that  glass  and  broken 
ware  can  be  very  easily  converted  into  nuisances  if  thrown 
about  promiscuously,  is  equally  plain. 

By  the  Act  approved  April  25,  1863,  power  is  conferred 
upon  the  Board  of  Supervisors  “ to  authorize  and  direct  the 
summary  abatement  of  nuisances;  to  make  all  regulations 
which  may  be  necessary  or  expedient  for  the  preservation  of 
the  public  health  and  the  prevention  of  contagious  diseases; 
to  provide  by  regulation  for  the  prevention  and  summary 
removal  of  all  nuisances  and  obstructions  in  the  streets, 
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alleys,  highways,  and  public  grounds  of  said  city  and  county,” 
etc. 

But  the  delegation  of  police  power  to  the  Board  of  Super- 
visors by  the  Constitution  also  is  in  very  large  and  general 
terms.  Section  11  of  Article  xi.  is  as  follows:  “Any  county, 
city,  town,  or  township  may  make  and  enforce  within  its 
limits  all  such  local,  police,  sanitary,  and  other  regulations 
as  are  not  in  conflict  with  general  laws.”  No  reference  has 
been  made  to  any  general  law  on  the  subject,  and  I am  not 
aware  of  the  existence  of  any  statute  which  attempts  to  reg- 
ulate the  matter  now  under  consideration,  except  the  Act  of 
1863. 

Speaking  of  the  police  power,  in  the  case  of  Commonwealth 
v.  Alger,  7 Cush.  85,  Shaw,  J.,  says:  “ The  power  we  alhide  to 
is  rather  the  police  power  — the  power  vested  in  the  Legisla- 
ture by  the  Constitution  to  make,  ordain,  and  establish  all 
manner  of  wholesome  and  reasonable  laws,  statutes,  and 
ordinances,  either  with  penalties  or  without,  not  repugnant  to 
the  Constitution,  as  they  shall  judge  to  be  for  the  good  and 
welfare  of  the  commonwealth,  and  of  the  subjects  of  the  same. 
It  is  much  easier  to  perceive  and  realize  the  existence  and 
sources  of  this  power  than  to  mark  its  boundaries  or  prescribe 
limits  to  its  exercise.” 

And  Redfield,  C.  J.,  delivering  the  opinion  of  the  Supreme 
Court  of  Vermont,  in  the  case  of  Thorpe  v.  The  Rutland  and 
Burlington  Railroad  Company,  27  Vt.  149,  says:  “The  police 
power  of  the  State  extends  to  the  protection  of  the  lives,  limbs, 
health,  comfort,  and  quiet- of  all  persons,  and  the  protection  of 
all  property  within  the  State.” 

The  Supreme  Court  of  the  United  States,  in  the  Slaughter 
Rouse  Cases,  16  Wall.  62,  uses  the  following  language:  “The 
power  here  exercised  by  the  Legislature  of  Louisiana  is,  in 
its  essential  nature,  one  which  has  been,  up  to  the  present 
period  in  the  constitutional  history  of  this  country,  conceded 
to  belong  to  the  States,  however  it  may  now  be  questioned 
in  some  of  its  details.  * * * The  power  is,  and  must  be 

from  its  very  nature,  incapable  of  any  very  exact  definition 
or  limitation.  Upon  it  depends  the  security  of  social  order, 
the  life  and  health  of  the  citizens,  the  comfort  of  an  existence 
in  a thickly  populated  community,  the  enjoyment  of  private 
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and  social  life,  and  the  beneficial  use  of  property.”  The 
learned  Judge  was  here  speaking  of  the  Act  of  the  Legislature 
of  the  State  of  Louisiana,  passed  March  8,  1869,  concerning 
and  regulating  slaughter-housea 

I will  content  myself  with  a reference  to  one  additional 
authority  on  this  subject,  and  that  is  the  case  of  Ex  parte 
Shrader,  on  habeas  corpus,  reported  in  33  Cal.  279.  In  that 
case  the  petitioner  was  convicted,  in  the  Police  Court  of  the 
City  and  County  of  San  Francisco,  of  keeping  and  main- 
taining a slaughter-house  within  certain  limits,  in  violation 
of  an  order  of  the  Board  of  Supervisors.  The  order  was 
framed  in  pursuance  of  the  Act  of  1863,  already  referred  to. 
The  Court  there  say : “ By  its  first  section  the  Board  of  Su- 
pervisors of  the  City  and  County  of  San  Francisco  is  au- 
thorized, among  other  things,  * to  make  all  regulations  which 
may  be  necessary  or  expedient  for  the  preservation  of  the 
public  health  and  the  prevention  of  contagious  disesases.’ 
* * * It  is  apparent  that  the  Legislature  could  confer  power 
upon  the  Board  to  pass  the  order  if  it  could  have  enacted  it 
directly  in  the  form,  of  a statute  in  the  first  instance.  The 
real  question  to  bo  determined,  then,; is,  whether  the  power  of 
the  Legislature  to  legislate  concerning  the  public  health  is  so 
narrowed  by  constitutional  restraints,  that  it  can  not  regulate 
the  business  of  slaughtering  cattle  in  populous  towns  by 
limiting  its  prosecution  to  particular  localities  or  quarters 
therein.  We  must  hold  in  favor  of  the  power,  unless  its  un- 
constitutionality is  clear.  ( Bourland  v.  Hildreth,  26  Cal. 
162.)”  The  order  was  sustained  by  the  Court,  and  the  pris- 
oner was  remanded. 

It  is  very  clear  to  me  that  the  authority  to  pass  the  order 
now  under  consideration  was  vested  in  the  Board  of  Supers 
visors  by  the  Act  of  April  25,  1863;  but  if  there  were  any 
room  for  doubt,  the  clause  in  the  Constitution  (Section  11  of 
Article  xi.)  is  too  plain  to  admit  of  more  than  one  construc- 
tion: “Any  county,  city,  town,  or  township  may  make  and 
enforce  within  its  limits  all  such  local,  police,  sanitary,  and 
other  regulations  as  are  not  in  conflict  with  general  laws.” 
Here  we  have  the  authority  clearly  and  expressly  conferred 
by  the  organic  law  of  the  State,  and  that  it  is  wisely  con- 
ferred will  admit  of  no  doubt. 
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The  regulation  in  this  case,  instead  of  being  arbitrary,  un- 
reasonable, or  unjust,  was  a wise  and  salutary  one,  calculated 
to  promote  the  welfare  and  best  interests  of  the  city,  and 
was,  in  its  nature  and  purpose,  a salutary  police  regulation, 
designed  to  protect  the  safety  and  health  of  the  inhabitants 
of  the  City  of  San  Francisco. 

The  writ  is  dismissed  and  the  petitioner  remanded. 


{No  10,636. — Department  Two.) 

May  26,  1881. 

THE  PEOPLE  v.  JOHN  GOLDEN. 

Math**  — Definition. — The  biting  off  the  ear  of  ■ human  being  la  mayhem. 


Appeal  from  an  order  sustaining  defendant’s  demurrer  to 
an  indictment  in  the  Superior  Court  of  the  County  of  Colusa. 
Hatch,  J. 

A.  L.  Hart,  Attorney  General,  for  Appellant. 

Jackson  Hatch,  for  Respondent, 

The  Coubt  : 

The  indictment  charges  that  the  defendant  committed  the 
crime  of  mayhem,  by  biting  off  with  his  teeth  a portion  of  the 
left  ear  of  one  M.,  and  thereby  disabled  and  disfigured  said 
ear. 

The  Penal  Code,  § 203,  makes  the  disabling  or  disfiguring 
of  a member  of  the  body  of  a human  being  mayhem.  It  is 
alleged  in  this  indictment  that  the  said  M.  is  a human  being, 
and  that  his  left  ear  is  a member  of  his  body.  We  think  that 
the  allegations  of  the  indictment  are  sufficient  to  constitute 
the  crime  of  mayhem,  and  that  the  demurrer  was  improperly 
sustained. 

Order  reversed,  with  direction  to  the  Superior  Court  of 
Colusa  County  to  overrule  said  demurrer. 
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(No  7,649. — Department  One.] 

June  15,  1881. 

GEORGE  D.  BLISS  t>.  SUPERIOR  COURT  OF  SANTA 
CLARA  COUNTY. 


Bril  or  Pbockbdinob — Appeal  — Injunction. — Application  for  writ  of  pro- 
hibition to  forbid  the  Superior  Court  from  proceeding  further  In  an  action, 
until  the  determination  of  an  appeal  from  an  order  In  the  action  refusing  to 
fllMoive  a temporary  Injunction. 

Held:  It  la  only  of  ordcra  or  judgment*  which  command  or  permit  eome  act 
to  be  done  that  a atay  of  proceedings  can  be  had.  The  order  appealed  from 
In  this  case  la  not  of  that  character,  hence  the  atay  of  proceedings  haa  not 
the  legal  effect  of  anspendlng  the  jurisdiction  of  the  Coart  over  so  much  at  the 
action  aa  Is  not  affected  by  the  order. 

Application  for  writ  of  certiorari. 

M.  Lynch,  for  Plaintiff. 

Burt  & Pfister,  for  Defendant. 

McKee,  J.: 

This  is  an  application  for  a writ  of  prohibition  to  forbid  the 
Superior  Court  of  Santa  Clara  County  from  proceeding  further 
in  an  action  against  the  petitioner  and  another  defendant,  until 
the  determination  by  this  Court  of  an  appeal  from  an  order 
made  by  the  Court  below  refusing  to  dissolve  a temporary 
injunction  issued  in  the  action. 

The  action  was  brought  to  have  the  defendants  to  it  inter- 
plead with  each  other,  as  to  their  respective  rights  to  a sum 
of  money,  which  the  plaintiffs  in  the  action  admitted  that 
they  owed  to  one  or  other  of  them.  For  the  purpose  of  hav- 
ing the  rights  of  the  defendants  to  the  money  adjudged  by 
the  Court,  they  brought  the  money  into  Court,  and  had  a tem- 
porary injunction  issued  to  restrain  the  defendants  from  com- 
mencing or  prosecuting  any  suit  against  them  on  account  of 
the  money.  The  action  was  tried  and  the  plaintiffs  had  judg- 
ment, but,  on  appeal,  this  Court,  at  the  September  session, 
1880,  reversed  the  judgment.  (See  Pfister  v.  Wade,  56  Cal. 
43.)  When  the  remittitur  was  filed  in  the  lower  Court,  the 
petitioner,  as  one  of  the  defendants,  moved  to  dissolve  the 
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injunction,  which  was  denied,  and  he  appealed  from  the  order 
to  this  Court,  where  the  appeal  is  now  pending. 

In  contemplation  of  law,  the  injunction  does  not  injure  the 
petitioner,  because  his  rights  to  the  money  in  controversy  be- 
tween him  and  his  co-defendant  in  the  actibn  are  secured  by 
the  injunction  bond.  ( Merced  Mining  Company  v.  Fremont, 
7 Cal.  130.)  Yet  it  is  contended  on  his  behalf,  that,  as  he 
obtained  a stay  of  proceedings  by  giving  an  appeal  bond  of 
$1,000,  on  his  appeal  from  the  order  refusing  to  dissolve  the 
injunction,  the  stay,  by  operation  of  law,  suspends  all  pro- 
ceedings in  the  lower  Court  until  the  determination  of  the 
appeal,  and  that  the  Court  below  is  exceeding  its  jurisdiction 
in  attempting  to  try  the  case.  But  it  is  only  of  orders  or 
judgments  which  command  or  permit  some  act  to  be  done 
that  a stay  of  proceedings  can  be  had.  ( Hicks  v.  Michael, 
15  id.  109;  Merced  Mining  Company  v.  Fremont,  supra.) 
The  order  from  which  the  appeal  has  been  taken  is  not  of  that 
character.  Hence,  the  stay  of  proceedings  has  not  the  legal 
effect  of  suspending  the  jurisdiction  of  the  Court  over  so  much 
of  the  action  as  is  not  affected  by  the  order.  A Court  has 
power  to  proceed  upon  any  matter  in  an  action  not  affected  by 
the  order  appealed  from.  (C.  C.  P.,  § 496.) 

Although  the  Court  has  in  this  instance  denied  a motion 
to  dissolve  the  temporary  injunction  issued  in  the  action  be- 
fore it,  it  may,  on  a final  hearing  of  the  case,  decide  that  tha 
plaintiffs  were  not  entitled  to  it.  But  if  it  should  ultimately 
decide  otherwise  and  make  the  injunction  perpetual,  the  peti- 
tioner, as  defendant,  will  be  entitled  to  his  motion  for  a new 
trial,  or  to  an  appeal;  so  he  can  not  be  injured.  We  can  not 
suppose  that  the  Court  below  in  its  proceedings  will  disregard 
the  opinion  of  this  Court  already  rendered  in  the  case.  At 
all  events,  in  the  proceedings  taken  by  the  Court  below,  in 
allowing  the  plaintiffs  to  file  an  amended  complaint,  and  re- 
quiring the  defendants  to  answer  it,  we  see  no  excess  of 
jurisdiction. 

Writ  denied. 

Rosa  and  McKinstry,  JJ.,  concurred. 
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[No.  7,668. — Department  One.] 

Jane  15,  1881. 

SAMUEL  NEWMAN  v.  THE  SUPERIOR  COURT  OF 
SAN  FRANCISCO. 

Crrtioraei  — Appeal. — When  an  appeal  may  be  taken  a party  la  not  entitled 
to  a writ  of  oertiorari. 

Application  for  writ  of  certiorari  to  the  Superior  Court 
of  the  City  and  County  of  San  Francisco. 

E.  B.  Drake,  for  Plaintiff. 

C.  E.  Boyce,  for  Defendant. 

The  Cocbt: 

The  order  of  the  Superior  Court  of  San  Francisco,  which 
the  petitioner  asks  to  have  reviewr-1  upon  a writ  of  certio- 
rari, is  a special  order,  made  after  final  judgment,  in  the  case 
of  Mohle  v.  Tschirtch,  from  which  an  appeal  is  allowed  by 
Subd.  3,  Section  939,  C.  C.  P.  When  an  appeal  may  be  taken, 
a party  is  not  entitled  to  a writ  of  certiorari. 

Application  for  writ  denied. 


[No.  4,707.— In  Bank.1 
June  IS,  1881. 

F.  HOKE  1>.  W.  H.  PERDUE  srr  al. 

Swamp  Land  District  — Public  Corporation  — Injunction. — A swamp  land 
district,  organized  by  the  Board  of  Supervisors  under  the  Act  of  March 
25,  1868  (Stats.  1867-8,  p.  316),  Is  a public  corporation,  and  the  validity  of 
Its  corporate  existence  can  not  be  collaterally  attacked  or  questioned. 

Id. — Assessment. — The  fact  that  a large  quantity  of  the  land  lying  within 
the  district  and  subject  to  taxation  or  assessment  has  been  voluntarily 
omitted  from  the  assessment-list  by  the  commissioners  — though  perhaps  a 
good  ground  for  enjoining  the  collection  of  the  assessment  — is  not  sufficient 
to  enjoin  the  reconstruction  or  repair  of  the  levee ; son  corutiat  but  there  Is 
a sufficient  fund  already  collected  to  defray  the  expenses  of  such  reconstruc- 
tion and  repair. 

Cal.  Reps.  LXI7  — 85  ’•*  - > 
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Id. — The  fact  that  the  levee  was  originally  constructed  witbont  the  previous 
adoption  of  a plan  for  the  protection  of  the  district,  as  provided  for  In 
Section  10  of  the  Act,  constitutes  no  good  reason  why  the  levee,  after  having 
been  constructed,  should  not  be  repaired  in  places  where  broken  or  washed 
away.  ’ 

Id. — An  allegation  in  the  complaint,  that  the  effect  of  repairing  the  levee 
“ will  be  to  dam  up  the  waters  and  Increase  the  same  In  volume,  until  said 
levee  will  break  and  permit  said  waters  to  flow  down  to  and  upon  plaintiff's 
land  lind  destroy  the  fences  and  trees  thereon,"  is  In  the  very  nature  of 
things  a simple  expression  of  opinion  on  the  part  of  the  plaintiff,  and  can 
not  be  accepted  as  the  statement  a positive  existing  fact.  The  mere 
j.,  Iqp  outlie.  plaintiff  that  the  scheme  is  Impracticable  affords  no  reason  in 
law  for  arresting  the  work  by  Injunction. 

Appeal  from  a judgment  for  defendants  in  the  Tenth  Dis- 
trict Court  in  and  for  the  County  of  Sutter.  Kbyser,  J. 

J.  L.  Wilbur,  Creed  Haymond,  and  A.  L.  Hart,  for  Appel- 
lants. 

S.  J.  Stabler  and  J.  S,  Belcher,  for  Respondents. 

Morrison,  C.  J. : 

Plaintiff  filed  his  complaint  in  the  late  District  Court  of 
Sutter  County,  against  defendants,  who  then  constituted  the 
Board  of  Supervisors  of  that  county,  and  prayed  “ that  the 
defendants  be  forever  restrained  and  enjoined  from  recon- 
structing or  repairing  said  levees,  or  any  of  them,  or  from  in 
any  manner  damming  up  or  obstructing  the  natural  flow  of 
waters  into  and  through  the  said  Butte  Creek  Slough,  and 
from  damming  up  or  obstructing  in  any  manner  the  natural 
channels  through  which  the  waters  that  flow  into  and  upon 
said  district  and  are  drained  therefrom.”  We  have  given  the 
prayer  of  the  complaint,  because  it  illustrates  the  object  and 
purpose  of  the  suit.  The  complaint  is  very  long  and  compre- 
hensive, containing  as  it  does  something  of  a history  of  Levee 
District  No.  5,  in  and  for  the  county  of  Sutter.  The  first 
allegation  in  the  complaint  which  we  will  consider  is,  that  the 
district  was  not  legally  established,  for  the  reason  that  the 
petition  to  the  Board  of  Supervisors  was  not  signed  by  more 
than  one  half  of  the  land-owners  within  the  district,  as  was 
required  by  Section  21  of  the  Act  of  March  25,  1868.  (See 
Laws  of  1867-8,  p.  816.)  It  was  held  in  Dean  v.  Davis,  51 
Cal.  406,  that  the  district  organized  by  the  Board  of  Super- 
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visors  under  the  foregoing  statute  became  a public  corpora- 
tion, and  that  the  validity  of  its  corporate  existence  can  not 
be  collaterally  attacked  or  questioned.  The  complaint  also 
contains  an  averment  that  a large  quantity  of  the  land  lying 
within  the  district  and  subject  to  taxation  or  assessment  has 
been  voluntarily  omitted  from  the  assessment  list  filed  by  the 
Commissioners  in  the  office  of  the  County  Clerk  of  Sutter 
County.  If  this  were  a proceeding  to  enjoin  the  collection  of 
the  tax,  we  are  not  prepared  to  say  that  the  omissioh  com- 
plained of  would  not  constitute  good  ground  for  enjoining 
the  collection  of  the  assessment.  (See  Levee  District  No.  1 v. 
Huber,  57  CaL  41.)  But,  as  has  already  been  shown,  this  ib 
not  a proceeding  to  enjoin  the  collection  of  the  tax,  but  is 
simply  intended  to  stop  the  reconstruction  or  repair  of  the 
levee;  non  constat  but  there  is  a sufficient  fund  already  col- 
lected to  defray  the  expenses  of  such  reconstruction  and 
repair. 

The  allegation  that  the  levee  was  originally  constructed 
without  the  previous  adoption  of  a plan  for  the  protection  of 
the  district,  as  provided  for  in  Section  10  of  the  Act,  consti- 
tutes no  good  reason  why  the  levee,  after  having  been  con- 
structed, should  not  be  repaired  in  places  where  broken  or 
washed  away.  But  we  are  not  to  be  understood  as  saying 
that  the  adoption  of  a plan  was  at  any  time  essential;  for 
Section  3 of  the  Act  provides  that  “ the  County  Surveyor  of 
the  County  of  Sutter  shall  be  ex  officio  engineer  of  all  such 
levee  districts  in  the  county,  and  shall  make  such  surveys, 
levels,  and  estimates,  superintend  all  works,  and  shall  give 
general  direction  for  all  their  construction,  subject  to  the  con- 
trol of  said  Board  of  Supervisors.’’ 

The  only  remaining  point  in  this  case  which  we  deem  it 
necessary  to  notice  is,  that  the  effect  of  repairing  the  levee,  as 
is  claimed  by  plaintiff,  “ will  be  to  dam  up  the  waters  and  in- 
crease the  same  in  volume,  until  said  levee  will  break  and 
permit  said  waters  to  flow  down  to  and  upon  plaintiff’s  land 
and  wash  away  and  destroy  the  fences  and  trees  thereon.” 
This  averment  is,  and  can  be,  in  the  very  nature  of  things,  a 
simple  expression  of  opinion  on  the  part  of  the  plaintiff,  and 
can  not  be  accepted  as  the  statement  of  a positive  existing 
fact  The  intention  of  the  statute,  in  authorizing  the  fonna- 
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tion  of  the  district,  was  to  adopt  a plan  and  scheme  for  the 
protection  of  the  lands  within  the  district  from  the  encroach- 
ment of  the  waters;  and  the  mere  opinion  of  the  plaintiff  that 
the  scheme  is  impracticable,  affords  no  reason  in  l&w  for  arrest- 
ing the  work  by  injunction. 

J udgment  affirmed. 

Myrick,  Sharfstein,  Ross,  and  McKinstry,  JJ.,  con- 
curred. 

McKee  and  Thornton,  JJ.,  concurred  in  the  judgment. 


[No.  5,793. — Department  Two.] 

June  16,  1881. 

PEOPLE  EX  EEL.  S.  C.  HASTINGS  v.  A.  P.  JACKSON, 

ET  AX. 

Location  of  School-ijind  Warrant  on  Unrurvktkd  Land  — Action  to  8bt 
Aside  Patent  — Law  of  the  Case. — In  June,  1853,  & school-land  warrant 
Issued  under  the  Act  of  May  3,  1852,  was  located  by  the  relator's  prede- 
cessor In  Interest  upon  the  land  In  controversy,  then  unsurveyed.  October 
1st  of  the  same  year  the  land  was  surveyed.  December  24th  of  the  same 
year  the  location  was  presented  to  the  Register  of  the  United  8tates  Land 
Office  of  the  district  wherein  the  land  was  located,  and  wag  by  him  accepted 
and  approved.  In  February,  1857,  the  defendant  located  two  school-land 
warrants  upon  the  land,  and  obtained  a patent  for  It  from  the  State  In 
March,  1863.  The  land  was  not  listed  by  the  United  States  until  February, 
1870.  This  action  was  brought  to  set  aside  the  patent. 

Held:  It  does  not  appear  that  anything  ha9  transpired  since  the  commence- 
ment of  the  action  of  Hatting*  ▼.  Jackson,  46  Cal.  234,  to  change  the  re- 
lation which  then  existed  between  the  parties,  or  to  materially  affect 
their  rights  In  the  premises.  The  grounds  upon  which  the  plaintiff  In 
that  case  claimed  relief  are  those  upon  which  the  plaintiff  in  this  case 
claims  relief,  and  the  Court  In  that  case  passed  upon  all  the  question* 
Involved  In  this,  except  that  he  declined  to  consider  whether  the  State 
could  avoid  Its  conveyance  to  Jackson.  It  must  be  admitted  that  the 
patent  to  Jackson  was  premnturely  Issued,  and  that  until  after  the  certifica- 
tion of  the  land  over  to  the  State,  the  patent  could  not  convey  the  title. 
Still,  upon  a valid  location  made  after  survey  and  before  certification,  the 
locator  was  In  a position  to  demand  and  compel  the  Issuance  of  a patent 
whenever  the  land  so  located  should  be  certified  over  to  the  State.  The 
State,  therefore,  can  not  nvold  the  patent  on  the  ground  that  It  was  pre- 
maturely issued.  Nor  was  the  validity  of  the  location  affected  by  failure 
to  publish  a notice  of  the  locator's  application  to  the  Register  for  a certificate 
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of  location.  The  8tate  certainly  waa  In  no  way  prejudiced  by  the  failure  to 
publish  inch  notice ; and  no  one  can  take  advantage  of  the  omission  without 
showing  that  he  waa  In  some  way  prejudiced  hy  It 
Id.— In. — Id. — Act  of  Jolt  28,  1806.  “To  Quiet  Land  Titles  is  Cali- 
roasts.” — The  Act  of  Congress  above  referred  to  can  not  be  so  construed 
ts  to  affect  a valid  location  made  prior  to  Its  passage.  It  would  cure  the 
Invalidity  of  the  first  location  If  no  Intervening  right  had  accrued  In  the 
mean  time:  but  a valid  location  was  afterwards  made  before  the  passage 
of  the  Act  which  It  was  dearly  not  the  Intention  of  Congress  to  Inter- 
fere with. 

Appeal  from  a judgment  for  the  defendant  in  the  Seventh 
District  Court  in  and  for  the  County  of  Solano. 

The  validity  of  the  respective  titles  involved  in  this  case 
were  before  the  Court  in  The  People  ex  rel.  Hastings  v.  Jack- 
son  et  al.,  24-  Cal.  630;  Hastings  v.  Devlin,  40  id.  358;  and 
Hastings  v.  Jackson,  46  id.  234.  The  present  case  i3  an  ac- 
tion to  set  aside  the  patent  issued  to  Jackson,  and  judgment 
went  for  the  defendant  on  a demurrer  to  the  complaint 

Cope  & Boyd,  for  Appellants. 

It  i«  the  settled  doctrine  of  this  Court  that  title  to  the  lands 
embraced  in  the  five-hundred-thousand-acre  grant  of  Septem- 
ber 4, 1841,  does  not  pass  to  the  State  until  the  particular  parcel 
thereof  has  been  listed  to  the  State  by  the  Commissioner  of 
the  General  Land  Office  of  the  United  States.  ( Chant  v.  Rey- 
nolds, 49  Cal.  217,  and  cases  cited;  5 U.  S.  Stats,  at  Large, 
455,  § 8 ; 10  id.  346 ; Hastings  v.  Jackson,  46  Cal.  243 ; Toland 
v.  Mandell,  38  id.  42.) 

Having  no  title  to  the  lands  at  the  time  of  the  making  of 
her  patent  to  Jackson,  she  could  not  confer  any  title  thereto 
upon  him. 

The  patent  was  the  act  of  officers  of  the  State,  acting  with- 
out authority  of  law.  Those  officers  were  only  authorized  to 
issue  patents  for  lands  in  the  cases  provided  by  law.  The 
patent  having  been  issued  without  authority,  it  is  invalid,  and 
should  he  set  aside.  ( The  People  v.  John  Garrick,  51  Cal. 
328;  Chant  v.  Reynolds,  49  id.  218.) 

The  location  made  by  Thomas  was  made  in  strict  conform- 
ity with  the  requirements  of  the  Act  of  1852,  and  was  made 
in  the  year  1858.  The  location  by  defendant  Jackson  was 
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made  in  the  year  1857,  nearly  four  years  subsequently.  Nei- 
ther location  was  sufficient  to  invest  the  locator  with  the  title 
to  the  lands. 

On  the  twenty-third  day  of  July,  1866,  Congress  passed  an 
Act  entitled  “An  Act  to  quiet  land  titles  in  California.”  (14 
U.  S.  Stats,  at  Large,  p.  218.)  Thomas  was  a purchaser  in 
good  faith,  under  the  laws  of  the  State,  within  the  meaning 
of  the  first  section  of  the  Act  He  paid  value  for  his  land 
warrant.  He  paid  the  Surveyor  and  County  Clerk’s  fees. 
( Bludworth  v.  Lake,  33  Cal.  262;  Hodapp  v.  Sharp,  40  id. 
69.) 

It  became  the  duty  of  the  officers  of  the  State  to  notify 
the  proper  officers  of  the  general  government  of  her  selection, 
and  if  upon  investigation  the  land  should  be  found  subject  to 
selection,  the  Commissioner  of  the  General  Land  Office  was 
required  to  certify  it  to  the  State  in  the  usual  manner.  The 
notice  was  given  and  the  land  was  listed  over  to  the  State, 
February  10,  1870.  The  effect  of  this  listing  was  to  invest 
the  State  with  the  legal  title  to  these  lands  in  trust  for  the 
purchaser  from  her,  whose  title  was  confirmed  by  the  first 
section  of  the  Aot  of  Congress.  Who  was  the  beneficiary 
under  this  Act?  It  is  evident  that  Thomas,  if  there  had 
been  no  other  selection  but  his,  would  have  been  the  beue- 
ficiary. 

Let  us  see  what  effect  the  selection  by  Jackson  had  upon 
Thomas’  rights.  The  Act  of  Congress  of  1866  operated 
equally  upon  all  purchasers  in  good  faith  from  the  State,  and 
in  the  case  provided  for  in  Section  1,  confirmed  the  titles 
thus  acquired.  It  created  no  distinction  between  different 
purchasers  of  the  same  lands,  and  recognized  none.  ( Lc  Roy 
v.  Cunningham,  44  Cal.  599.)  Where  the  Act  of  Congress 
is  so  operative,  the  question  must  be  settled  by  priority  of 
right.  And  in  this  case,  Thomas’  selection  being  prior  in 
point  of  time  to  Jackson’s,  he  had  the  prior  right  and  thereby 
became  the  beneficiary.  ( Field  v.  Seabury,  19  How.  332.) 

In  the  Acts  subsequent  :to  that  of  1852,  dealing  with  the 
fivo-hundred-thousand-acre  grant,  the  Legislature  of  this 
State  declared  that  nothing  in  these  Acts  contained  should 
be  construed  to  invalidate  or  injure  the  rights  that  parties 
have  acquired  by  purchase  and  location  of  any  sohool-land 
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warrant,  pursuant  to  the  Act  of  May  3,  1852.  (§  4,  Act  of 

April  30,  1857;  Laws,  p.  356;  § 12,  Act  of  April  25,  1858; 
Laws,  p.  248.) 

And  in  such  Acts  provision  is  only  made  for  the  sale  of  the 
unsold  portion  of  the  five  hundred  thousand  acres.  (See  § 1, 
Act  of  April  25,  1858 ; Laws,  248 ; § 2,  Act  of  April  27,  1863 ; 
Laws,  591 ; § 51,  Act  of  March  28,  1868 ; Laws,  507.)  Whether 
the  selection  and  location  authorized  by  the  Act  of  1852  was 
binding  on  the  United  States  is  an  immaterial  question.  It  is 
binding  on  the  State  and  her  grantees. 

The  State  acquired  the  title  in  trust  for  her  grantee,  the 
beneficiary.  ( Bludworth  v.  Lake,  33  Cal.  262 ; People  v. 
Shearer,  30  id.  648.)  A court  of  equity  will  control  the  legal 
title  in  the  hands  of  the  trustees,  so  as  to  protect  the  just 
rights  of  others.  ( Estrada  v.  Murphy,  19  Cal.  248;  Salmon 
v.  Symonds,  80  id.  301;  O’Connell  v.  Dougherty,  32  id.  462; 
Carpentier  v.  Montgomery,  13  Wall.  (U.  S.)  496.) 

Wheaton  & Scrtvner,  for  Respondents. 

The  complaint  shows  that  in  fact  neither  Thomas  nor 
Hastings  ever  had  any  equities  in  the  land  whatever.  The 
Act  of  1852,  under  which  the  land  warrants  were  sold,  only 
allowed  the  warrants  to  be  located  on  lands  “ within  the  State 
of  California,  subject  to  such  location.”  ( Hastings  v.  Devlin, 
40  Cal.  363.)  The  allegations  of  the  complaint  in  this  case 
are  no  broader  than  were  the  proofs  in  the  case  above  cited. 
The  trouble  with  these  allegations  is  that  they  do  not,  if  true, 
constitute  any  selection  of  the  land  under  any  law  of  the 
State  or  United  States.  The  Legislative  Act  of  1852  did  not 
once  refer  to  the  United  States  Land  Office  or  the  United 
States  Register.  It  did  not  provide  for  filing  the  warrants  in 
the  United  States  Land  Office,  or  anywhere  else,  or  for  sur- 
rendering the  warrants  in  any  form,  or  for  writing  the  word 
“ surrendered  ” across  the  face  thereof,  or  for  the  issuance  of 
any  certificate  by  the  United  States  Register.  All  these  pro- 
ceedings were  unauthorized  by  State  or  national  law,  and  were 
utterly  idle  and  void  proceedings.  ( Hastings  v.  Jackson  and 
Devlin,  46  id.  244.) 

It  is  evident  that  the  law  of  1852  did  not  intend  to  pro- 
ride for  the  transfer  of  any  legal  or  equitable  interest  in  the 
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land.  It  gave  no  other  relief  on  the  location  of  its  warrant 
than  a naked  right  of  possession,  until  the  land  should  be 
surveyed  by  the  United  States  Government.  The  provisions 
of  the  law  of  1852  conflicted  with  the  United  States  law  which 
made  the  grant  These  provisions,  even  had  they  been  valid, 
limited  the  rights  which  could  be  obtained  under  the  Act  to  a 
mere  right  of  possession,  and  possibly  to  a right  to  obtain  a 
patent  by  complying  with  the  terms  of  the  future  legislation, 
yet  expected  and  indicated  in  Section  14,  provided  the  loca- 
tion made  under  the  Act  should  be  made  to  correspond  with 
the  expected  United  States  survey,  when  made  as  stated  in 
Section  14.  In  view  of  the  fact  that  there  is  no  allegation 
in  the  complaint  that  the  location  of  Thomas,  under  the  Act, 
ever  was  made  to  correspond  with  the  subsequent  United  States 
survey,  and  there  iB  no  allegation  that  the  provisions  of  the 
subsequent  laws  for  obtaining  a patent  were  complied  with, 
we  think  it  clear  that  neither  Thomas  nor  Hastings  ever 
could  or  ever  did  acquire  any  rights  or  equities  in  the  land  in 
dispute. 

The  complaint  does  not  negative  the  regularity  of  the  pro- 
ceedings under  and  by  which  Jackson  located  his  warrants  and 
obtained  his  patent. 

The  patent  issued  to  Jackson  according  to  law,  and  it  was 
issued  by  the  officers  authorized  to  issue  it.  It  was  not  void 
upon  its  face.  It  was  not  prohibited  by  law,  and  was  not 
issued  without  authority.  The  State,  at  least,  is  concluded  by 
it  ( Durfee  v.  Plaisted,  38  Cal.  83.)  It  is  true  that  no  title 

vested  in  the  State  under  the  law  of  July,  18G6,  until  the 
lands  were  “certified  over  to  the  State,”  etc.  (Collins  v. 
Bartlett,  44  id.  371.)  This  provision  in  the  law  of  July,  1866, 
could  have  no  application  to  Jackson’s  selection,  which  was 
made  several  years  before,  and  was  made  upon  the  land  after 
survey  by  the  United  States,  and  was  a valid  selection  when 
made.  * 

But  suppose  the  title  to  the  land  did  not  vest  in  the  State 
till  February,  1870,  the  patent  to  Jackson  still  passed  such 
title  when  it  did  vest  in  the  State.  The  law  of  1859,  Section 
4,  declared  that  “ such  patents  shall  vest  in  the  grantee 
therein  named  a good  and  valid  title,  in  fee  simple,  to  the 
lands  therein  described.”  Surely  such  a patent  would  vest  in 
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the  patentee  any  title  subsequently  acqt  tired  by  the  State, 
whether  such  ti*le  came  by  listing  the  lands  or  otherwise.  It 
is  equally  sure  that  such  subsequently  acquired  title  would 
not  have  vested  In  Hastings  by  his  Sheriff’s  deed,  even  if  it 
had  passed  to  Thomas. 

The  Act  of  Congress  of  July  23,  1866,  has  no  effect  upon 
the  case,  one  way  or  the  other.  All  that  it  could  do,  and  all 
that  it  undertook  to  do,  was  to  make  good  to  the  State  the 
selections  which  had  been  illegally  made  under  the  laws  of 
the  State.  It  could  not  and  did  not  undertake  to  pass  any 
title  to  the  grantees  of  the  State.  In  its  terms  and  operation 
it  was  limited  to  making  good  to  the  State  its  former  grant 
from  Congress.  It  could  have  no  effect  upon  the  particular 
land  in  dispute,  even  in  confirming  it  to  the  State,  for  the 
reason  that  prior  to  1863  Jackson  had  made  a valid  selection 
of  the  land  in  accordance  with  the  State  and  United  States 
laws,  and  his  selection  had  been  recognized  as  valid,  and  acted 
upon  as  valid,  by  both  the  United  States  and  the  State. 

Shabpstein,  J.: 

Thomas  to  whose  interest  the  relator  has  succeeded,  at- 
tempted in  June,  1853,  to  locate  a school-land  warrant  upon 
the  land  in  controversy.  That  attempt  was  made  in  the  man- 
ner prescribed  by  the  Legislature,  but  was  ineffectual  because 
the  land  was  then  unsurveyed,  and  not  subject  to  selection. 
( Hastings  v.  Jackson,  46  Cal.  234.)  On  the  first  of  the  suc- 
ceeding October,  the  land  was  surveyed  by  the  Government 
of  the  United  States.  On  the  twenty-fourth  of  December, 
1853,  “ said  location  was  presented  to  the  Register  of  the 
United  States  Land  Office  of  the  district  wherein  the  same 
was  located,  and  was  by  him  duly  accepted  and  approved.” 
This  is  characterized  in  Eastings  v.  Jackson,  supra,  as  an  un- 
authorized proceeding,  which  no  law,  State  or  Federal,  justified. 
In  Eastings  v.  Devlin,  40  Cal.  358,  the  Court  said:  “ We  know 
of  no  statute  of  California  or  of  the  United  States  authorizing 
the  performance  of  the  acts  set  forth  in  the  certificate  of  Gift, 
Register  of  the  Land  Office  at  Benicia,  of  December  24,  1853.” 
It  was  accordingly  held,  in  Eastings  v.  Jackson,  supra,  that 
the  plaintiff  in  that  case,  who  is  the  relator  in  this  proceeding, 
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bore  no  such  relations  to  the  property,  which  was  the  same  in 
that  case  as  in  this,  as  would  entitle  him  to  call  in  question 
the  title  of  the  defendants,  who  were  the  same  in  that  case  as 
in  this. 

Ii  February,  1857,  the  defendant  Jackson  located  two 
school-land  warrants  upon  the  land  and  obtained  a patent  for 
it  from  the  State  in  Mar  'h,  1863.  The  land  was  not  listed 
by  the  United  States  to  this  State  until  February,  1870.  In 
September,  1871,  the  United  States  Land  Commissioner  can- 
celed Jackson’s  location  and  sent  back  to  him  the  warrants 
which  he  had  located  on  the  land.  This  was  done  after  the 
land  had  been  listed  to  the  State,  and  the  Commissioner  had 
no  power  over  the  subject  after  that.  ( Hastings  v.  Jackson, 
supra.)  It  does  not  appear  anything  has  transpired  since 
the  commencement  of  the  action  of  Hastings  v.  Jackson,  supra, 
to  change  the  relations  which  then  existed  between  those  parties, 
or  to  materially  affect  their  rights  in  the  premises.  The 
grounds  upon  which  the  plaintiff  in  that  case  claimed  relief 
are  those  upon  which  the  plaintiff  in  this  case  claims  relief, 
and  the  Court,  in  that  case,  passed  upon  all  the  questions  in- 
volved in  this,  except  that  it  declined  to  consider  whether 
the  State  could  avoid  its  conveyance  to  Jackson  because  the 
land  was  not  listed  to  the  State  when  he  obtained  the  patent 
for  it,  or  because  no  notice  of  his  application  to  locate  hi-* 
warrants  upon  the  land  was  published  as  required  by  law,  for 
the  reason  that  the  plaintiff  was  not  in  a position  to  raise  those 
questions. 

A point,  however,  is  raised  in  this  case  which  does  not 
appear  to  have  been  before  considered,  t.  e.,  that  the  Act  of 
Congress  of  July  23,  I860,  entitled  “ An  Act  to  quiet  land 
titles  in  California,”  made  Thomas’  premature  location  valid. 
The  argument,  as  we  understand  it,  is  that  neither  the  defend- 
ant nor  the  relator  had  acquired  the  title  to  the  land  pri*  r to  the 
passage  of  that  act,  and  that  the  equity  of  the  relator,  being 
older,  is  the  stronger. 

It  must  be  admitted,  we  think,  that  the  patent  to  Jackson 
was  prematurely  issued.  Section  2 of  the  Act  of  April  30, 
1857,  authorizes  the  issuance  of  a patent  after  the  certifica- 
tion of  the  land  located  to  the  State.  But  we  can  not  see  how 
the  State  could  avoid  the  patent  on  that  ground.  After  the 
land  had  been  certified  over  to  the  State,  the  locator  was  en- 
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titled  to  a patent  upon  the  presentation  of  a register’s  cer- 
tificate, or  other  satisfactory  evidence  that  his  location  had 
been  duly  made.  A valid  location  might  have  been  made 
after  the  land  had  been  surveyed  by  the  United  States,  and 
before  the  land  was  certified  over  to  the  State.  That  is,  valid 
in  the  sense  that  if  after  the  location  was  made,  the  land  was 
certified  over  to  the  Stab.,  the  locator  would  be  entitled  to  a 
patent.  As  between  him  and  the  State,  his  right  to  the  land 
was  fixed  by  a location  upon  it  in  the  manner  prescribed  by 
the  laws  of  the  State.  But  the  title  remained  in  the  United 
States  until  after  the  certification  of  the  land  over  to  the 
State.  Before  that  event,  a patent  from  the  State  would  not 
convey  the  title,  for  the  obvious  reason  that  the  State  had 
none  to  convey.  Still,  upon  a valid  location,  made  after  the 
survey,  and  before  the  certification  by  the  United  States,  the 
locator  was  in  a position  to  demand  and  compel  the  issu- 
ance of  a patent  whenever  the  land  so  located  should  be  certi- 
fied over  to  the  State.  Therefore,  if  Jackson’s  location  was  a 
valid  one,  and  no  patent  had  been  issued  to  him,  he  would  be 
entitled  to  have  one  issued  to  him  now.  "We  are,  therefore, 
unable  to  preceive  that  the  State  can  avoid  the  patent  hereto- 
fore issued,  on  the  ground  that  it  was  prematurely  issued. 

Aside  from  the  claim  that  the  relator  acquired  a prior  and 
superior  right  to  that  of  Jackson  to  the  land,  we  find  but  one 
other  objection  to  the  validity  of  his  location,  and  that  is,  that 
no  notice  of  his  application  to  the  Register  of  the  Land  Office 
for  a certificate  of  location  was  published,  as  the  law  required 
it  should  be. 

The  law,  however,  does  not  make  the  validity  of  the  certifi- 
cate or  patent  dependent  upon  the  publication  of  that  notice, 
which  was  required  to  be  given  in  order  that  adverse  claim- 
ants might  be  heard  in  opposition  to  the  application  if  they 
chose  to  be.  But  they  were  not  concluded  by  the  granting 
of  the  certificate,  with  or  without  notice.  The  State  certainly 
was  in  no  way  prejudiced  by  the  failure  to  publish  such  no- 
tice; and  no  one  can  take  advantage  of  the  omission  without 
ihowing  that  he  was  in  some  way  prejudiced  by  it.  This 
objection  was  not  pressed  at  the  argument,  and  does  not  ap- 
pear to  be  much  relied  on,  although  it  is  adverted  to  in  one 
of  the  briefs. 
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The  point  upon  which  the  learned  counsel  for  the  relator 
mainly  rely  is,  that  the  location  of  Jackson,  although  made 
after  the  survey  of  the  land  by  the  United  States,  was  equally 
invalid  with  that  of  Thomas’,  which  was  made  before  said 
survey,  because  both  were  made  before  the  land  had  been  certi- 
fied by  the  United  States  over  to  the  State,  and  that  neither 
would  be  valid  except  for  the  Act  of  Congress  of  July  23, 
1866,  entitled  “An  Act  to  quiet  land  titles  in  California.” 

If  Jackson’s  location  was  invalid,  Thomas  undoubtedly  has 
the  superior  right  to  the  land  under  that  Act  But  we  are 
unable  to  discover  that  Jackson’s  location  was  invalid.  It 
was  not  made  until  after  the  land  had  been  surveyed,  and,  as 
we  understand  the  law,  a valid  selection  and  location  might 
then  be  made,  and  the  person  making  it  be  entitled  to  a pat- 
ent from  the  State,  whenever  the  land  so  selected  and  located 
should  be  certified  over  to  the  State  by  the  United  States. 
If  this  view  of  the  law  be  correct,  it  necessarily  follows  that 
the  Act  of  Congress  last  above  referred  to  can  not  be  success- 
fully invoked  in  behalf  of  the  relator.  - No  one  will  maintain, 
we  think,  that  that  Act  could  be  so  construed  as  to  affect  a 
valid  location  made  prior  to  its  passage.  It  would  cure  the 
invalidity  of  Thomas’  location  if  no  intervening  right  had 
accrued  in  the  mean  time.  But  a valid  location  made  between 
the  date  of  Thomas’  location  and  the  passage  of  the  Act  would 
constitute  an  intervening  right,  which  it  was  clearly  not  the 
intention  of  Congress  to  interfere  with. 

We  think  that  the  demurrer  to  the  complaint,  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a cause  of 
action,  was  properly  sustained,  and  that  the  judgment  should 
be  affirmed. 

Judgment  affirmed. 

Morbison,  C.  J.,  and  Tiiobntow,  J.,  concurred. 
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PEOPLE  ex  eel.  GABRIEL  HAINES  v.  W.  A HENRY. 

Suction  o»  Polic*  Jvdu — Municipal  Officer — D*ri!*moN  — Constitu- 
tional Law. — A Police  Judge,  though  a judicial  officer,  la  also  a municipal 

officer,  and  Is  not  one  of  those  mentioned  In  Section  10  of  Article  xxli.  of 

the  Constitution. 

Appeal  from  a judgment  for  the  defendant  in  the  Superior 
Court  of  the  County  of  Sacramento. 

The  action  in  the  Court  below  was  brought  to  determine 
the  title  to  the  office  of  Police  Judge  of  the  City  of  Sacra- 
mento. The  relator  claimed  the  office  by  virtue  of  an  election 
held  in  November,  1880;  the  defendant,  by  virtue  of  an  election 
in  September,  1879. 

8.  Solon  Holl,  for  Appellant 

Henry  Edgerton,  W.  B.  C.  Brown,  and  W.  A.  Anderson,  for 
Respondent 

Ross,  J.: 

A Police  Judge  is  undoubtedly  a Judicial  officer,  but  he  is  a 
judicial  officer  of  a municipality.  He  is,  therefore,  a munici- 
pal officer,  and  is  not  one  of  those  mentioned  in  Section  10  of 
Article  xxii.  of  the  present  Constitution.  ( In  re  Stuart,  53 
CaL  748 ; Barton  v.  Kalloch,  56  Cal.  95 ; Uridias  v.  Morrill, 
22  id.  473;  People  v.  Provines,  34  id.  520;  Political  Code, 
S§  4355,  4370.) 

This  disposes  of  the  claim  of  the  relator  to  the  office  of 
Police  Judge  of  the  City  of  Sacramento.  But  the  purpose  of 
fh#  action  was  to  oust  the  respondent  as  well  as  to  install  the 
relator. 

Respondent  was  elected  to  the  office  at  the  general  election 
held  in  September,  1879.  He  was  elected  by  virtue  of  the 
Act  of  the  Legislature  approved  April  1,  1864,  and  of  those 
provisions  of  the  present  Constitution  continuing  in  existence 
Police  Courts  and  changing  the  time  of  holding  judicial  elec- 
tions from  October  to  the  day  of  the  general  elections  in  the 
month  of  September. 
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The  Act  of  April  1,‘  1864,  is  entitled  “ An  Act  to  provide 
for  the  election  of  the  Police  Judge  of  the  City  of  Sacramento 
at  the  time  of  the  election  of  other  judicial  officers,”  and 
declares:  “The  Police  Judge  of  the  City  of  Sacramento  shall 
be  elected  at  the  special  judicial  election  to  be  hoi  den  on  the 
third  Wednesday  in  October,  a.  d.  1865,  and  every  two  years 
thereafter,  and  shall  take  office  on  the  first  day  of  January 
next  succeeding  his  election,  and  shall  hold  for  two  years  and 
until  his  successor  is  elected  and  qualified.” 

The  evident  purpose  of  this  act  was,  as  its  title  indicates, 
to  provide  for  the  election  of  the  Police  Judge  of  the  City  of 
Sacramento  at  the  time  of  the  election  of  other  judicial  offi- 
cers. Until  the  adoption  of  the  present  Constitution  such 
judicial  elections  were  held  in  the  month  of  .October,  but  by 
the  provisions  of  that  instrument  the  time  of  holding  them 
was  changed  to  the  day  of  the  general  elections  in  Septem- 
ber. Accordingly,  at  the  general  election  in  September,  1879, 
the  judicial  officers  of  the  State  were  elected.  ' At  that  time 
the  respondent  was  voted  for  and  elected  Police  Judge  of  the 
city  of  Sacramento.  And  although  he  was  not  elected  on 
the  third  Wednesday  in  October,  he  was  elected  at  the  time 
of  the  election  of  the  other  judicial  officers,  which  was  in  ac- 
cordance with  the  obvious  intent  and  meaning  of  the  Act  of 
April  1,  1864;  and  having  been  elected  in  substantial  com- 
pliance with  the  law,  and  having  qualified  and  entered  upon 
the  discharge  of  the  duties  of  the  office,  we  think  his  tenure 
ought  not  to  be  disturbed. 

Judgment  affirmed. 

McKinstby,  Thornton,  and  Shabpstein,  JJ.,  concurred. 


[No.  7,554. — Department  One.) 

July  18,  1881. 

R WITTENBROCK  t>.  JOHN  BELLMER  et  ai_,  ant. 
WILLIAM  KLEINSORGE,  Intervenor. 

New  Tbiai. — Parties — Law  of  tub  Cass  — Cab*  Otbrrulso. — Judgment 
was  entered  tn  this  case  tn  favor  of  the  plaintiff  and  of  the  intervenor. 
but  a new  trial  vai  granted,  which  on  a former  appeal  (reported  57  CaL 
12)  was  affirmed  as  to  the  plaintiff,  bnt  reversed  as  to  the  Intervenor  on 
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Si*  ground  that  the  notice  of  motion  ni  not  addressed  to  or  served 

upon  him. 

Seld:  In  the  a burner  of  notice  to  ell  the  adrenic  parties,  the  Superior  Court 
■hould  hare  denied  the  motion  for  a new  trial  aa  to  all  the  parties.  That 
potn'  was  not  made  or  considered  by  thla  Court  on  the  former  appeal,  and 
the  appeal  was  decided  upon  different  principles;  but  the  ruling  of  the 
Court  upon  the  former  appeal  has  become  the  law  of  the  case. 

In — In. — In. — Jddombnt — Appeal. — Where  a new  trial  has  been  granted 
ta  to  some  of  the  antagonistic  parties,  the  findings  are  set  aside  which 
determine  the  rights  of  such  parties,  and  as  to  them  the  case  stands  as 
If  It  had  never  been  tried ; but  the  Judgment  and  findings.  In  so  far  as 
they  purport  to  determine  the  rights  of  the  moving  parties,  and  those  aa 
to  whom  the  new  trial  haa  been  denied,  continue  to  exist,  and  the  Judg- 
ment la  appealable. 

Morroaoa  — Pledge  — Mabshalino  or  Sectjbitibs, — B.  and  fL,  partners, 
mortgaged  land  held  by  them  In  common,  and  at  the  same  time  pledged 
certain  stock  (found  by  the  Court  to  be  partnership  assets)  to  secure  the 
mortgage  debt.  8hortly  afterwards  they  partitioned  the  land  between  them, 
and  EL,  havtng  paid  one  half  of  the  debt,  obtained  from  the  mortgagee  a 
release  of  his  land  from  the  mortgage.  B.  and  K.,  as  partners,  were 
adjudicated  bankrupts,  and  the  mortgagee  delivered  the  stock  to  the  tnter- 
venor,  their  assignee  In  bankruptcy,  who  claimed  the  right  to  detain  the 
same.  This  action  was  brought  by  the  assignee  of  the  mortgagee  to  fore- 
close the  mortgage. 

Held;  There  can  be  no  doubt  that  the  Intervenor,  aa  assignee  In  bankruptcy, 
can  have  no  property  In  the  stock  which  Is  not  subject  to  the  Hen  of  the 
mortgage,  and  that  tbe  appellants  may  Insist  that  It  be  sold,  and  the  pro- 
ceeds applied  to  the  mortgage  note  to  reduce  the  lien  on  the  land  and  the 
personal  liability  of  D. 

Appeal  from  a judgment  for  the  plaintiff  in  the  Superior 
Court  of  Sacramento  County.  Denson,  J. 

A petition  for  hearing  in  Bank  was  filed  in  this  case  after 
judgment,  and  denied.  The  facts  were  as  stated  in  the  opinion 
and  in  the  syllabus. 

A.  C.  Freeman,  for  Appellants. 

Creed  Haymond  and  L.  8.  Taylor,  for  Respondents. 

The  Coubt: 

As  the  case  stands,  a new  trial  on  motion  of  the  defendants 
John  and  Maria  Bellmer  has  been  granted  as  to  plaintiff  and 
denied  as  to  the  defendant  or  intervenor,  William  Kleinsorge. 
( WUtenbrock  v.  Bellmer,  57  Cal.  12.)  The  defendant  or  in- 
tervenor, William  Kleinsorge,  and  the  defendants  John  Bell- 
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mer  and  Maria  Bellmar,  occupied  antagonistic  positions  in  the 
action.  In  the  absence  of  notice  to  ail  the  adverse  parties, 
the  Superior  Court  should  have  denied  the  motion  for  a new 
trial  as  to  all.  That  point  was  not  made  or  considered  by 
this  Court  at  the  former  appeal,  and  the  appeal  was  decided 
upon  different  principles.  The  ruling  of  the  Court  at  the  for- 
mer apeal  is  the  law  of  this  case. 

But  the  effect  of  the  ruling  upon  the  judgment  of  the  lower 
Court  is  a matter  now  for  the  first  time  to  be  considered. 

The  present  appeal  is  from  the  judgment  of  the  Superior 
Court;  and  respondent  moved  to  dismiss  the  appeal  on  the 
ground  that  there  was  no  judgment  when  the  appeal  was 
taken. 

A motion  for  a new  trial  is  an  application  for  a re-exami- 
nation of  the  issues  of  fact.  (C.  C.  P.,  § 656.)  It  is  an  appli- 
cation to  have  the  verdict  or  decision  set  aside,  and  is  not 
addressed  to  the  judgment.  (Id.,  § 657.)  When  the  new- 
trial  is  granted  as  to  all  the  parties,  the  whole  judgment  falls 
as  an  incident  to  the  vacation  of  the  verdict  or  decision. 
Where  a new  trial  has  been  granted  as  to  some  of  the  antag- 
onistic parties  (the  cause  having  been  tried  by  the  Court),  it 
is  apparent  that  the  findings  are  set  aside  which  determine 
the  rights  of  such  parties,  and  as  to  them  the  case  stands  as 
if  it  had  never  been  tried.  The  judgment,  so  far  as  it  affects 
the  rights  of  the  moving  party,  and  the  adverse  parties  with 
respect  to  vhom  the  new  trial  has  been  granted,  comes  to 
naught  with  the  findings  by  which  it  was  supported.  But 
the  judgment  and  findings,  in  so  far  as  they  purport  to  de- 
termine the  rights  of  the  moving  party  and  those  as  to  whom 
the  new  trial  had  been  denied,  continue  to  exist,  and  the 
judgment  is  appealable.  The  motion  to  dismiss  should  there- 
fore be  denied.  The  Court  below  found  “ that  John  Bellmer 
[defendant],  for  the  purpose  of  securing  the  payment  of  said 
note  [the  note  to  secure  which  the  mortgage  was  given],  and 
as  a part  of  said  transaction,  and  for  no  other  purpose, 
pledged  to  said  corporation  fifteen  shares  of  stock  of  said  cor- 
poration, by  indorsement  thereon  and  assignment  thereof, 
which  stock  then  and  theretofore  stood  in  the  name  of  said 
John  Bellmer  on  the  books  of  said  corporation,  which  said 
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stock  was  delivered  to  said  corporation.  That  said  stock  is 
now  worth  $1,590.” 

The  findings  shew  that  the  stock  thus  pledged  to  the  Germania 
Building  and  Loan  Association,  the  corporation  referred  to, 
was  never  specially  assigned  to  plaintiff.  The  stock  was 
delivered  by  the  corporation  to  defendant,  William  Klein- 
sorge,  who  claims  the  right  to  detain  the  same  as  assignee  in 
bankruptcy  of  John  Bellmer  and  Charles  Kleinsorge,  bank- 
rupts, as  part  of  the  partnership  assets  of  said  John  and 
Charles. 

The  note  and  mortgage  were  executed  by  John  Bellmer  and 
Charles  Kleinsorge,  and  it  clearly  appears  in  the  findings  that 
the  stock  was  pledged  by  both  “ as  part  of  the  same  transac- 
tion.” The  transaction  occurred  February  18,  1875,  and  John 
Bellmer  and  Charles  Kleinsorge  were  not  adjudicated  bank- 
rupts until  February  27,  1878.  There  is  no  suggestion  that 
the  pledging  of  the  stock  was  fraudulent,  or  that  the  pledg- 
ors were  indebted  at  the  time  of  the  contract  between  the 
corporation  and  themselves. 

There  can  be  no  doubt  that  William  Kleinsorge,  as  assignee 
in  bankruptcy,  can  have  no  property  in  the  stock  which  is 
not  subject  to  the  lien  of  plaintiff  as  assignee  of  the  promis- 
sory note,  and  that  the  appellants  may  insist  that  it  be  sold 
and  the  proceeds  applied  to  the  mortgage  note,  to  reduce  the 
lien  on  the  land  and  the  personal  liability  of  John  Bellmer. 

Motion  to  dismiss  denied,  and  judgment  reversed  and  cause 
remanded  for  a new  trial. 


[No.  7,849. — Id  Bank.) 

August  1,  1881. 

HORACE  W.  CARPENTIER  v.  JOSEPH  D.  BARTLETT 

ET  AL. 

Dismissal  or  Appeal  fob  Failure  to  File  Transcript  — Cebtihcatb  or 
G,r::K. — Upon  a motion  to  dismiss  an  appeal  for  failure  to  file  transcript 
Die  Clerk's  certificate  must  abow  service  of  the  appeal. 


Appeal  from  the  Superior  Court  of  Ventura  County. 

Hixes,  J. 

Cal.  Befs.  LXH  — 86 
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B.  8.  Brooks,  for  Respondent. 

Williams  <&  Williams,  for  Appellant*. 

The  Coitbt  : 

The  motion  to  dismiss  the  appeal  in  this  case  must  be  denied. 
The  Clerk’s  certificate  does  not  show  that  any  notice  of  appeal 
had  been  served.  On  the  contrary,  he  does  certify  that  “ no- 
tice of  appeal  was  never  served,  as  appears  from  the  files.”  The 
respondent  attempts  to  supply  the  omission  by  an  affidavit  of 
service  of  said  notice.  But  that  can  not  be  received  in  lieu  of 
the  Clerk’s  certificate,  which  the  rule  of  this  Court  requires. 
(See  Frederick  v.  Tierney,  54  Cal.  583.) 

Motion  denied. 


INo.  10,535.— In  Bunk.] 

August  12,  1881. 

THE  PEOPLE  v.  H.  HARTMAN. 

LiitciHT  — Eviobhm  o»  Psmoon  Orrnweg. — Upon  the  trlet  of  s person 
charged  with  larceny,  it  Is  error  to  permit  evidence  to  be  Introduced  tending 
to  show  that  the  defendant  had  at  another  time  stolen  other  property  than 
that  described  in  the  Indictment 

Appeal  from  a judgment  of  conviction,  and  from  an  order 
denying  a new  trial,  in  the  Superior  Court  of  San  Bernardino 
County.  Roue,  J. 

A.  B.  Paris,  Satterwhite  & Curtis,  for  Appellant. 

A.  L.  Hart,  Attorney  General,  for  Respondent 
The  Coubt: 

The  appellant  was  indicted  for  the  crime  of  grand  larceny, 
and  on  the  trial  the  District  Attorney  was  permitted,  against 
the  objection  of  defendant,  to  introduce  evidence  tending  to 
show  that  the  defendant  had  at  another  time  stolen  other  prop- 
erty than  that  described  in  the  indictment.  This  was  error. 
( Walker  v.  Commonwealth,  1 Leigh,  574;  State  v.  Daubert,  42 
Mo.  242 ; State  v.  Qoetz,  34  Mo.  85.) 

Judgment  and  order  reversed. 


Digitized  by  Google 


563 


H- 1881.] 


Tread  will  e.  Yolo  County. 


INo.  7,907. — In  Bank.) 

August  19.  1881. 

IF.  B.  TREADWELL  r.  THE  BOARD  OF  SUPERVISORS 
OF  YOLO  COUNTY. 

BlAcnox  or  Coontt  Officers  — Constitutional  Law. — Application  tor 
writ  of  mandamut  to  compel  the  Board  of  Supervisors  of  Yolo  County 
to  take  steps  preparatory  to  the  holding  of  an  election  on  the  flrst  Wednes- 
day of  September,  1881,  for  certain  county  officer*.  Application  denied. 
(McKinstbt  and  Ross,  JJ.,  dissented;  Mo&bisok,  C.  J,  expressing  no 
opinion. ) 

Application  for  writ  of  mandamus. 

W.  B.  Treadwell,  for  Plaintiff. 

George  F.  Baker  and  W.  B.  C.  Brown,  for  Defendant*. 
Siiarpstein,  J, : 

Application  for  a writ  of  mandamus  to  compel  the  Board 
of  Supervisors  of  Yolo  County  to  take  steps  preparatory  to 
the  holding  of  an  election  on  the  first  Wednesday  of  Septem- 
ber of  this  year,  for  the  election  of  certain  county  officers,  as 
provided  in  Section  4109  of  the  Political  Code  as  it  stood 
prior  to  March  7,  1881,  when  the  Legislature  attempted  to 
amend  it. 

The  petitioner  insists:  1.  That  the  amendatory  Act,  if  con- 
stitutional, does  not  dispense  with  the  holding  of  an  election 
this  year  for  the  officers  enumerated  in  his  petition;  2.  That 
if  it  does,  it  is  repugnant  to  that  provision  of  the  Constitu- 
tion which  prohibits  the  extension  of  the  term  of  any  officer 
“beyond  the  period  for  which  he  is  elected  or  appointed.” 
(Const.,  Art  xi.,  § 9.) 

The  Act  of  March  7,  1881,  is  entitled  “An  Act  to  amend  Sec- 
tion 4109  of  ‘An  Act  to  establish  a Political  Code,’  approved 
March  12,  1872,  relating  to  the  election  and  terms  of  office  of 
county,  city  and  county,  and  township  officers,  and  to  repeal 
Sections  4024,  4027,  and  4111  of  said  Political  Code.” 

By  comparing  this  Act  with  that  of  which  it  purports  to 
be  amendatory,  it  will  be  seen  that  an  attempt  is  made  to 
completely  revise  Section  4109.  As  it  originally  stood,  that 
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section  provided  for  the  holding  of  county  elections  on  the 
same  day  that  general  elections  were  held,  under  the  late  Con- 
stitution. The  present  Constitution  has  changed  the  time  of 
holding  general  elections  from  the  first  Wednesday  of  Sep- 
tember to  the  first  Tuesday  after  the  first  Monday  of  Novem- 
ber. The  intention  of  the  Legislature  to  make  a corresponding 
change  in  the  Code  in  relation  to  the  time  of  holding  elections 
for  county  and  township  officers  is  sufficiently  manifest  in  the 
amendment  of  March  7,  1881.  The  effect  of  Buch  a revision 
upon  the  provisions  of  the  section  revised  is  the  point  which 
we  will  first  consider. 

In  Murdock  v.  Memphis,  20  Wall.  617,  the  Court  says: 
“ We  are  of  opinion  that  it  was  their  (Congress’)  intention  to 
make  a new  law  so  far  as  the  present  law  differed  from  the 
former,  and  that  the  new  law,  embracing  all  that  was  in- 
tended to  be  preserved  of  the  old,  omitting  what  was  not  so 
intended,  became  complete  in  itself  and  repealed  all  other  law 
on  the  subject  embraced  within  it.  The  authorities  on  this 
subject  are  clear  and  uniform.”  (Citing  United  States  v. 
Tynen,  11  Wall.  88;  Hendersons  v.  Tobacco,  id.  652:  Bartlet 
v.  King,  12  Mass.  537 ; Commonwealth  v.  Cooley,  10  Pick.  36.) 

In  this  case  the  intention  of  the  Legislature  to  revise  in 
the  later  Act  the  entire  subject-matter  of  the  former  one, 
appears  more  plainly  than  it  did  in  any  of  the  cases  above 
cited.  And  whenever  that  intention  clearly  appears,  the  sub- 
sequent Act  operates  as  a repeal  of  the  former,  although  it 
contains  no  express  words  to  that  effect.  An  amendment  of 
a statute  will  operate  precisely  as  though  the  subject-matter  of 
the  amendment  had  been  originally  incorporated  in  the  statute 
amended,  as  regards  any  action  had  after  the  amendment  is 
made.  ( Holbrook  v.  Nichol,  36  111.  161.) 

It  does  not  seem  to  us  that  under  the  authorities  there  can 
be  any  doubt  as  to  the  operation  of  the  Act  of  March  7,  1881. 
If  constitutional,  it  completely  superseded  the  section  which  it 
amended  and  revised.  ( State  v.  Andrews,  20  Tex.  230.) 

Its  constitutionality  is  attacked  on  the  ground  that  if  it 
dispenses  with  the  bolding  of  an  election  of  county  officers 
this  year,  it  in  effect  extends  the  terms  of  the  present  incum- 
bents. It  is  not  claimed  that  it  expressly  or  directly  attempts 
to  do  anything  of  the  kind.  But  it  is  claimed  that  such 
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be  the  necessary  result,  because  the  present  incumbents 
^ entitled  to  hold  their  respective  offices  until  their  suc- 
cessors are  qualified.  The  Code  so  provides,  but  if  that  pro- 
vision of  the  Code  is  repugnant  to  the  Constitution,  the  Code 
must  give  way,  and  the  result  would  be  that  all  of  these 
offices  would  become  vacant  at  the  expiration  of  the  terms 
for  which  the  incumbents  were  elected,  and  such  vacancies 
would  have  to  be  filled  in  the  manner  prescribed  by  law.  And 
if  there  be  no  mode  provided  by  law  for  filling  them,  they 
must  be  filled  in  the  mode  provided  by  Section  8 of  Article  v. 
of  the  Constitution.  If  either  Act  is  unconstitutional,  it  is 
the  one  which  provides  that  officers  shall  hold  after  their  terms 
have  expired,  and  not  the  one  which  changes  the  time  of  hold- 
ing the  election. 

Application  denied. 


Thornton,  J.,  concurred. 

Myrick,  J.,  concurring: 

I concur  in  the  judgment,  upon  the  ground  that,  in  my 
opinion,  there  can  be,  under  the  Constitution,  no  election  the 
present  year. 

McKee,  J. : 

The  Constitution  of  1879  excepted  from  the  operation  of 
its  provisions  upon  the  subject  of  election  of  county  officers, 
and  their  official  duties  and  terms  of  office,  the  first  election 
held  after  its  adoption.  (§  20,  Art  xx.)  It  required  that 
the  officers  to  be  chosen  at  the  election  of  1879  should  be 
elected  at  the  time  and  in  the  manner  then  provided  by  law. 
(§  10,  Art  xxiii.)  The  laws  regulating  that  election  were 
not  disturbed,  but  remained  in  full  force  and  effect  as  to  nil 
officers  whose  election,  duties,  and  terms  of  office  were  to  lxj 
afterwards  regulated  and  fixed  by  the  Legislature.  By  them 
the  time  and  mode  of  election  had  been  prescribed,  and  the 
terms  of  office  had  been  fixed.  (P.  C.,  Art.  ii.)  And  it  had 
taen  also  provided  that  the  officers  elected  under  them  should 
continue  to  hold  until  their  successors  were  elected  and  quali- 
fied. (P.  0.,  § 879.)  Officers  elected  at  the  election  of  1879, 
therefore,  continue  to  be,  by  the  law  of  their  election,  officers 
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de  facto  and  de  jure  until  the  election  and  qualification  of 
their  successors.  ( People  v.  Tilton,  37  CaL  614;  People  ex 

rel.  Stratton  v.  Outton,  28  id.  44,  383 ; People  v.  Whitman,  10 
id.  38.) 

But  the  successors  of  the  officers  -lected  in  1879,  under 
then  existing  law,  could  not  be  elected  until  the  Legislature, 
in  the  exercise  of  the  powers  conferred  upon  it  by  Section  5, 
Article  xi.,  of  the  Constitution,  gave  effect  to  constitutional 
provisions  upon  the  subject  of  elections  by  the  passage  of  a 
general  and  uniform  law  for  the  election  in  the  several  coun- 
ties of  the  State,  of  such  county,  township,  and  municipal 
officers  as,  in  its  judgment,  the  public  convenience  might 
require,  and  prescribing  their  duties,  and  fixing  their  terms, 
and  so  regulating  the  subject  of  elections  as  to  enable  the 
people  of  the  State  to  adjust  themselves  to  the  requirements 
of  the  Constitution,  which  provided  for  future  elections  to  be 
held  in  even-lumbered  years.  (§  10,  Art  xxii.)  The  Legis- 
lature discharged  the  duty  devolved  upon  it  by  the  passage 
of  the  Act  of  March  7,  1881.  This  Act  took  effect  immedi- 
ately upon  its  passage,  and  all  the  constitutional  provisions 
upon  the  subject  of  the  election  of  county  officers,  their  terms 
and  duties,  as  enforced  by  the  Act,  became  operative;  and  all 
the  provisions  of  the  Political  Code  upon  the  same  subject 
were  repealed.  There  is,  therefore,  no  law  in  existence  which 
authorizes  an  election  to  be  held  in  accordance  with  the 
organic  and  statutory  law  of  the  State  until  the  year  1882. 

The  Act  of  March  7,  1881,  is  a law  which  makes  the  elec- 
tion of  all  county  officers,  and  the  officers  to  be  elected  under 
it,  subject  to  the  provisions  of  the  Constitution.  Elections  for 
such  officers  are  only  to  be  held  in  even-numbered  years ; the 
compensation  of  such  officers  shall  not  be  increased  after  their 
election,  nor  during  their  terms  of  office;  nor  shall  the  term 
of  any  such  officer  be  extended  beyond  the  period  for 
which  he  shall  be  elected.  (§  9,  Art,  xi.)  But,  as  I had 
occasion  to  observe  in  Woods  v.  Election  Commissioners, 
58  Cal.  561,  the  officers  elected  at  the  election  of  1879  are 
not  within  the  intent  and  meaning  of  these  constitutional 
provisions,  because  they  were  elected  by  authority  of  the 
Constitution  itself,  under  laws  which  commanded  them  to 
hold  their  respective  offices  until  their  successors  were  elected 
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and  qualified  under  legislation,  which  was  necessary  to  carry 
into  effect  the  provisions  of  the  Constitution  upon  the  subject 
Therefore  I concur  in  the  judgment 

(Morrison,  C.  J.,  did  not  express  any  opinion  in  the  case.) 

McKinstey,  J.,  dissenting: 

I dissent  I am  able  to  discover  no  constitutional  objection 
to  Section  879  of  the  Political  Code,  which  reads : “ Every 

officer  must  continue  to  discharge  the  duties  of  his  office,  al- 
though his  term  has  expired,  until  his  successor  has  qualified.” 
The  section  does  not  operate  to  extend  the  term  of  any  officer 
“beyond  the  period  for  which  he  is  elected  or  appointed.” 
(Constitution  of  California,  Art.  xi.,  § 9.)  It  is  prospective  in 
its  operation,  and  applies  only  to  officers  elected  or  appointed 
after  it  was  enacted.  As  to  such  an  officer,  his  term  is  not 
extended,  but  the  section  referred  to  forms  part  of  the  law 
which  establishes  his  term.  He  is  elected  or  appointed  in 
view  of  the  possible  event  that  his  successor  may  not  qualify 
within  the  definite  period  which  constitutes  his  term  in  case 
his  successor  shall  qualify  within  such  period.  Section  879 
should  be  read  in  connection  with  the  other  provisions  of  the 
Code  relating  to  terms  of  office,  and,  so  read,  each  officer  is 
elected  or  appointed  for  a definite  period,  and  such  additional 
time,  if  any,  as  may  elapse  between  the  expiration  of  the 
definite  period  and  the  qualification  of  his  successor.  Nor 
can  resort  properly  be  had  to  the  words  “ although  his  term 
has  expired,”  to  modify  or  control  the  evident  intent  of  the 
legislature,  as  expressed  in  Section  879.  The  other  - provi- 
sions of  the  Code  which  relate  to  the  term  of  any  officer  are  to 
he  read  wi'h  the  condition  that  the  term  fixed  by  such  pro- 
visions shall  be  continued  until  the  successor  shall  qualify. 

If  the  Act  of  March  7,  1881  (Stats.  1881,  p.  72),  is  to  be 
construed  to  repeal  or  abrogate  Section  4109  of  the  Political 
Code,  as  the  same  stood  prior  to  that  date,  then  either  the 
county  officers  who  shall  be  elected  in  Yolo  County  under  the 
Act  of  March  7,  1881,  or  those  who  may  be  “ appointed  ” ad 
'nlmm  by  the  Governor  or  other  appointing  power,  will  be 
&e  successors  of  the  present  county  officers. 
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If  those  who  shall  be  elected  under  the  Act  of  March  7, 
1881,  will  be  the  successors  of  the  present  officers,  the  Act 
necessarily  e.' tends  the  terms  of  the  present  officers.  The 
present  officers  were  elected  to  hold  office  until  the  first 
Monday  in  March,  1882,  or  until  those  elected  in  1881  should 
qualify.  If  the  Act  of  March  7,  1881,  has  repealed  the  sec- 
tion of  the  Code  under  which  they  were  elected,  the  present 
officers  — as  a direct  consequence  of  that  Act  — will  continue  in 
office  until  the  first  Monday  after  the  first  day  of  January,  1883, 
or  until  those  elected  in  1882  shall  qualify.  The  act  there- 
fore extends  the  terms  of  the  present  officers  beyond  the 
period  for  which  they  were  elected,  and,  so  construed,  is  vio- 
lative of  Section  9,  Article  xi.  of  the  Constitution. 

The  section  of  the  Constitution  applies  as  well  to  the  terms 
of  officers  elected  before  as  to  those  elected  after  the  Con- 
stitution went  into  operation.  It  is  a limitation  upon  the 
power  of  the  Legislature  chosen  under  the  present  Constitu- 
tion, and  there  is  nothing  ip  the  language  employed  which 
can  be  supposed  to  authorize  an  extension  of  the  terms  of  those 
in  office  when  the  limitation  took  effect. 

It  has  been  suggested  that  the  effect  of  the  Act  of  March 
7,  1881,  will  be  to  create  a vacancy  as  to  each  county  officer 
from  the  first  Monday  in  March,  1882  — to  be  filled  by  the 
appointing  power.  But  it  is  clear  that  the  Act  can  not  be 

held  to  make  such  vacancy  as  can  be  filled  by  the  Super- 

visors, or  by  any  officer  other  than  the  Governor.  Section 
996  of  the  Political  Code  defines  the  vacancies  which  may 

thus  be  filled,  and  declares  that  such  vacancies  shall  occur 

only  by  reason  of  certain  acts  or  omissions  of  the  “ incum- 
bent.” before  the  expiration  of  his  term. 

It  is  said,  however,  that  the  Governor  has  power  to  fill  the 
vacancies  until  the  next  election  by  the  people.  (Const.,  Art 
v.,  § 8.)  Thus,  to  construe  the  Constitution  and  the  Act  of 
March  7,  1881,  is  to  declare  that  the  power  has  been  trans- 
ferred to  the  Governor  to  appoint  all  county  officers  (whoso 
terms  are  supposed  to  be  affected  by  the  legislation  we  are 
considering)  to  hold  from  the  first  Monday  of  March,  1882, 
until  the  first  Monday  of  January,  1883.  There  is  nothing 
in  the  language  of  the  Act  of  March  7,  1881,  to  indicate  that 
such  concentration  of  patronage  was  within  the  contemplation 
of  the  Legislature,  and  if  anything  is  clear  from  the  Constitu- 
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tion  as  a whole,  and  from  many  of  its  provisions  separately 
considered,  it  is  a design  that  matters  of  local  interest  shall 
be  regulated  and  conducted  by  officers  selected  by  the  people 
of  the  several  counties,  towns,  and  cities,  or  by  those  ap- 
pointed by  such  as  are  so  selected.  It  would  seem  to  be  the 
evident  intent  of  the  present  as  well  as  former  Constitution 
to  limit  the  executive  patronage.  ( People  v.  Mizner,  7 Cal. 
519.) 

But  in  case  the  Act  of  March  7,  1881,  should  be  construed 
as  entirely  abrogating  Section  4109  of  the  Political  Code,  the 
question  would  remain,  Will  vacancies  occur  such  as  the  Gov- 
ernor is  authorized  to  fill?  Sections  2,  15,  and  16  of  Article  v. 
of  the  present  Constitution  — except  in  certain  particulars  not 
affecting  any  question  involved  in  the  present  controversy  — 
are  like  Sections  2,  16,  and  17  of  the  same  article  of  the 
former  Constitution.  In  People  v.  Whitman,  10  Cal.  45,  it 
was  said : “ The  Constitution  itself  clearly  defines  the  sense  of 
the  phrase  ‘ vacancy  in  the  office  of  Governor  * as  used  in  the 
sixteenth  section,  by  specifically  enumerating  in  the  succeeding 
section  the  instances  which  devolve  the  duties  of  the  Executive 
upon  the  Lieutenant-Governor.  It  will  be  seen  that  all  the 
instances  mentioned  are  such  as  can  only  occur  after  the  term 
of  the  Governor  has  commenced  to  run.  * * * When 

the  Constitution  clearly  enumerates  the  events  that  shall  con- 
stitute a vacancy  in  a particular  office,  we  must  suppose  all 
other  causes  of  vacancy  excluded.”  With  reference  to  the 
second  section  of  the  fifth  article,  the  Court  in  the  same  case 
said : “ By  this  section  it  is  provided  that  ‘ the  Governor  shall 
be  elected,  etc.,  and  shall  hold  his  office  two  years  from  the 
time  of  his  installation,  and  until  his  successor  shall  be  quali- 
fied.’ This  language  is  exceedingly  plain.  The  term  of  the 
office  is  fixed  at  two  years  certain,  with  a contingent  extension. 
When  thik  contingency  happens,  this  extension  is  as  much  a 
part  of  the  entire  term  as  any  portion  of  the  two  years.”  “ If 
the  Governor-elect  fail  to  qualify,  from  any  cause,  the  Governor 
would  hold  over  until  his  successor  be  elected  and  qualified.” 
The  Court  proceeded  to  apply  the  definition  of  the  word  “ va- 
cancy ” in  the  phrase  “ vacancy  in  the  office  of  Governor  ” to 
the  office  of  Controller,  and  held  that  it  was  only  where  a va- 
cancy thus  defined  occurred  that  the  Governor  had  power  to 
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appoint  a Controller  — adding:  “ If  the  Controller-elect  fail  to 
qualify  from  any  cause,  the  Controller  holds  over  until  his 
successor  is  elected  and  qualified.  It  is  only  where  there  is 
no  incumbent  of  the  particular  office  to  hold  over  that  the  sys- 
tem will  allow  the  appointment  of  the  Executive  to  fill  the 
office.” 

If  Section  879  of  the  Political  Code  is  valid,  and  consti- 
tutes a portion  of  the  law  fixing  the  terms  of  county  officers, 
the  principles  applied  to  the  construction  of  the  clauses  of  the 
fofm&r  Constitution  are  applicable  to  the  present  Constitution 
and  the  Statutes  which  relate  to  terms  of  oounty  officers. 
These  officers,  like  the  Governor,  hold  office  until  their  suc- 
cessors qualify.  They  continue  to  be  the  incumbents  until 
successors  are  elected  and'  qualify.  If  there  is  a failure  to 
elect  a successor,  no  vacancy  occurs  to  be  filled  by  the  Gov- 
ernor. There  is  nothing  in  the  nature  of  things  — in  the  ab- 
sence of  express  provision  to  that  effect  — which  requires  that 
the  incumbents  should  be  supplanted  by  those  in  whose  selec- 
tion the  people  have  no  voice.  Indeed,  the  whole  argument 
that  the  Governor  may  fill  the  county  offices  in  case  there 
should  be  no  election  this  year,  seems  based  upon  the  propo- 
sition that  Section  879  of  the  Political  Code,  whi-h  authorizes 
every  officer  to  continue  to  discharge  the  duties  of  his  office 
until  his  successor  is  qualified,  is  repugnant  to  the  provision 
of  the  Constitution  which  prohibits  the  Legislature  from  ex- 
tending the  term  of  any  officer  beyond  the  period  for  which 
he  was  elected.  (Art.  xi.,  § 9.)  We  have  endeavored  to  show 
that  Section  879  is  not  obnoxious  to  that  objection.  The  pur- 
pose of  the  prohibition  of  the  Constitution  is  sufficiently  ob- 
vious. It  is  to  relieve  members  of  the  Legislature  from  the 
solicitations  of  partisan  office-holders,  and  to  remove  any 
temptation  for  those  in  office  to  employ  their  influence  to  se- 
cure a continuation  of  official  life  without  any  appeal  to  die 
popular  voice.  The  terms  of  county  officers  may  be  fixed  in 
advance,  but  no  man  in  office  can  have  his  term  extended  by 
an  act  of  the  Legislature. 

The  Act  of  March  7,  1881,  provides  that  the  successors  of 
the  present  county  officers  shall  take  office  (if  they  shall  then 
have  qualified)  in  January,  1883,  instead  of  March,  1882: 
Section  879  of  the  Political  Code  (which  has  not  been  re- 
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pealed)  provides  that  the  present  officers  shall  continue  in 
office  until  their  successors  shall  qualify.  If  section  4109  of 
the  Political  Code  is  dead  for  every  purpose,  the  terms  of  the 
present  county  officers  have  been  extended  by  the  Act  of 
March  7,  1881.  We  can  not,  under  the  Constitution,  give 
such  an  effect  to  that  Act 

Nor  is  it  necessary,  in  order  to  prevent  the  Act  referred  to  • 
from  operating  an  unconstitutional  extension  of  terms  of 
office,  that  we  should  hold  the  Act  to  be  absolutely  void. 
There  is  no  necessary  conflict  between  the  several  provisions 
of  the  Constitution  mentioned  by  counsel.  There  can  be  no 
doubt  that  the  Legislature  might  have  legislated  in  such  man- 
ner as  that  their  work  would  have  accorded  with  all  the  pro- 
visions of  the  Constitution. 

It  seems  to  have  been  assumed  by  counsel  that  the  Legis- 
lature could  not  comply  with  the  mandate  of  the  Constitu- 
tion “ to  provide  for  the  election  or  appointment  ” of  officers 
in  the  several  counties,  “ prescribe  their  duties  and  fix  their 
terms,”  without  incidentally  violating  the  prohibitory  clause 
that  no  officer's  term  shall  be  extended  “ beyond  the  period 
for  which  he  is  elected  or  appointed ; ” and  that  when  the 
Legislature  fixed  terms  of  office  to  commence  in  January, 
1883,  if  the  effect  was  to  extend  the  terms  of  the  present 
officers,  it  was  an  effect  necessarily  resulting  from  obedience 
to  the  constitutional  mandate.  But  certainly  a clause  might 
have  been  inserted  in  the  Act  of  March  7, 1881,  in  substance  — 

“ This  Act  shall  not  be  construed  to  extend  the  term  of  any 
officer.”  The  Constitution  inserts  this  clause  — it  may  plainly 
be  read  by  all  expounders  of  the  law.  It  is  not  necessary  to 
assume,  however,  that  it  was  the  legislative  intention  to  ex- 
tend the  term  of  any  officer.  The  Act  of  March  7,  1881,  sim- 
ply provides  that  certain  officers  shall  be  elected  at  a certain 
election,  their  terms  to  commence  at  a certain  date  thereafter, 
Fuli  force  and  effect  can  be  given  to  the  Act  without  holding 
it  to  mean  that  there  shall  be  no  election  of  such  officers  in 
the  mean  time.  There  is  nothing  in  the  Constitution  which 
prohibits  the  shortening  of  the  term  of  the  present  county 
officers,  or  of  those  who  shall  be  elected  this  year,  by  an  Act 
of  the  Legislature.  The  Act  may  fairly  be  construed  as  pro- 
viding for  a future  system  of  biennial  elections  and  terms  of 


Digitized  by  Google 


572 


Treadwell  v.  Yolo  County.  [Aug.  1881. 


office  commencing  in  1882,  and  not  until  then  superseding 
the  present  system.  So  construed,  it  violates  no  provision  of 
the  Constitution.  Even  admitting  that  the  Act  of  March  7, 
1881,  was  intended  to  repeal  Section  4109  of  the  Political 
Code,  the  repeal  by  implication  can  have  no  greater  effect 
than  would  a distinct  repealing  clause.  If  the  Act  had,  in 
terms,  repealed  the  section  of  the  Code,  the  Constitution 
would  have  intervened  and  prevented  the  repeal  from  becom- 
ing absolute.  But  the  Act  is  prospective,  and  is  to  be 
read  as  if  it  had  declared  " hereafter  the  several  county  officers 
shall  be  elected  at  the  general  election  in  1882,”  etc.  There 
is  no  attempt  to  interfere  with  the  present  system  until  that 
election  arrives.  (P.  & A.  Tel  Co.  v.  Commonwealth,  66  Pa. 
St.  72.) 

It  has  been  further  urged,  that  there  can  be  no  election  of 
county  officers  this  fall,  because  there  is  no  law  providing  for 
a general  election  this  fall.  It  is  said  that  the  Act  of  April 
16,  1880  (Arndts.  1880,  p.  77),  amends  Section  1041  of  the 
Political  Code,  by  providing  that  the  general  elections  shall 
be  held  on  the  even  instead  of  the  odd  numbered  years.  But 
that  Act  does  not  directly  refer  to  the  terms  of  any  class  of 
officers,  or  in  any  way  determine  what  officers  shall  be  elected 
at  the  general  election.  It  is  not  pretended  that  its  effect  was 
to  shorten  the  terms  of  county  officers,  but,  on  the  contrary,  that, 
in  connection  with  the  Act  of  March  7,  1881,  it  has  ex- 
tended them  until  such  officers  shall  be  succeeded  by  those 
elected  in  1882.  As  has  been  said  with  reference  to  the  Act 
of  March  7,  1881,  it  is  not  necessary  to  declare  the  Act  of 
April  16,  1880,  absolutely  void  in  order  to  construe  it  so  that 
it  shall  not  violate  the  Constitution  by  extending  the  term  of 
any  officer. 

The  Act  of  April  16,  1880,  provided  that  there  should  be  a 
general  election  in  1880  and  every  second  year  thereafter; 
but  there  was  no  law  for  the  election  of  county  officers  on  an 
even-numbered  year  until  March  7,  1881.  Neither  of  these 
statutes  can  be  construed  to  extend  the  term  of  such  officers. 
There  was  no  law  providing  for  the  election  of  the  county 
officers  in  1880  or  1882,  which  was  operative  in  the  year 
1880.  So  far  as  such  officers  are  concerned,  the  election  must 
be  held  in  1881,  because  to  construe  the  Act  of  April  16,  1880, 
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as  changing  the  time  of  their  election  from  1881  to  1882 
would  be  to  entend  the  terms  of  such  officers.  Nevertheless, 
a general  election  must  be  held  in  1882,  and  at  that  election 
county  officers  should  be  elected  as  successors  of  those  elected 
in  1881.  This  construction  of  the  statutes  of  1880  and  1881 
will  accomplish  the  purpose  of  the  provision  of  the  Constitu- 
tion which  requires  the  Legislature  to  provide  for  the  election 
of  county  officers  and  to  fix  their  terms,  without  violating  the 
other  provision,  which  prohibits  the  extension  of  the  term  of 
any  officer  beyond  the  period  for  which  he  was  elected. 

Ross,  J. : 

* I dissent  For  the  reason  stated  in  my  concurring  opin- 
ion in  the  case  of  Wood  v.  Election  Commissioners,  58  Cal. 
o61,  the  Act  of  the  Legislature  approved  March  7,  1881,  and 
generally  known  as  the  Hartson  Act,  is,  I think,  a valid  con- 
stitutional law,  prospective  in  its  operation,  and  provides  for 
a future  system  of  biennial  elections  on  the  even-numbered 
years,  commencing  in  the  year  1882. 

In  my  view,  therefore,  the  determination  of  the  present 
case  depends  on  the  question,  whether,  independent  of  the 
Hartson  Act,  there  is  any  existing  law  requiring  an  election 
for  county  officers  to  be  held  in  the  month  of  September  of 
this  year.  If  there  is,  the  Hartson  Act  can  not  operate  to 
postpone  such  election,  because  that  would  be  in  effect  to  ex- 
tend the  terms  of  office  of  the  present  incumbents  beyond 
the  period  for  which  they  were  elected.  Those  incumbents 
were  elected  at  the  general  election  held  in  September,  1879, 
by  virtue  of  Section  1041  and  4109  of  the  Political  Code, 
which  were  then  in  force,  and  then  read  as  follows : 

Section  1041:  “There  must  be  held  throughout  the  State, 
on  the  first  Wednesday  of  September,  in  the  year  eighteen 
hundred  and  seventy-three  and  in  every  second  year  there- 
after, and  also  on  the  Tuesday  next  after  the  first  Monday  of 
November  in  each  bissextile  or  leap  year,  an  election  to  be 
known  as  the  general  election.” 

Section  4109:  “All  county  and  township  officers,  except 

judicial  officers,  assessors,  and  supervisors,  must  be  elected 
at  the  general  election  held  in  September,  eighteen  hundred 
and  seventy-three,  and  every  two  years  thereafter,  and  hold 
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office  for  two  years  from  the  first  Monday  of  March  next  after 
their  election.” 

Read  in  connection  with  Section  1041,  as  it  must  be,  Sec- 
tion 4109  provided  for  the  election  of  the  officers  therein 
mentioned  at  the  general  election  held  on  the  first  Wednesday 
of  September,  in  the  year  1873.  and  every  two  years  there- 
after. Both  sections  were  continued  in  force  by  the  provis- 
ions of  the  new  Constitution,  until  such  time  as  the  Legislature 
should  alter  or  amend  them,  or  pass  such  other  laws  as  should 
be  inconsistent  therewith  — all,  however,  subject  to  that  other 
provision  of  the  Constitution  which  declares  that  the  term  of 
no  county,  city,  town,  or  municipal  officer  shall  be  extended 
beyond  the  period  for  which  he  is  elected  or  appointed.  ' 

In  1880,  the  Legislature,  with  a view  to  require  all  elec- 
tions to  be  held  on  the  even-numbered  years,  amended  Sec- 
tion 1041  of  the  Political  Code  so  as  to  make  it  read  as 
follows : “ There  must  be  held  throughout  the  State,  on  the 

first  Wednesday  after  the  first  Monday  of  November,  in  the 
year  1880,  and  in  every  second  year  thereafter,  an  election  to 
be  known  as  the  general  election;”  and  at  the  same  session, 
but  in  an  independent  act,  attempted  to  amend  Section  4109 
so  as  to  require  the  county  officers  to  be  elected  at  such  general 
election  to  be  held  in  the  even-numbered  years,  commencing 
with  the  year  1880.  This  latter  act,  however,  was  declared  in- 
valid by  this  Court  in  Leonard  v.  January,  56  Cal.  1.  Section 
4109  of  the  Political  Code  therefore  remained  unchanged.  By 
its  provisions  the  county  officers  are  required  to  be  elected  at 
the  general  election  to  be  held  on  the  first  Wednesday  in 
September,  1881.  In  view  of  the  constitutional  inhibition 
against  the  extension  of  the  term  of  any  county,  city,  town 
or  municipal  officer  beyond  the  period  for  which  he  is  elected, 
neither  the  Hartson  Act  nor  the  amendment  of  1880  to  Sec- 
tion 1041  of  the  Political  Code,  in  my  opinion,  can  or  should 
be  so  construed  as  to  prevent  the  election  contemplated  by 
Section  4109  of  the  Political  Code,  but  rather  that  they 
should  be  construed  prospectively,  thus  conforming  to  all  the 
provisions  of  the  Constitution  on  the  subject,  and  establish- 
ing a system  of  biennial  elections  in  the  even-numbered 
years,  commencing  with  the  year  1882.  The  term  of  the 
officers  who  should  thus  be  elected  in  1881  would  be  shortened. 
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but  there  is  no  constitutional  objection  to  any  act  of  the  Leg- 
islature shortening  the  term  of  any  officer.  As  the  result  of 
the  judgment  of  the  majority,  the  officers  elected  in  1879  will, 
in  my  opinion,  continue  to  hold  office  until  their  successors 
are  elected  and  qualified. 


(No.  7.754. — la  Bank.] 

August  SO,  1881. 

S.  NEWCOMB  et  an.  t>.  JAMES  B.  TISDALE  et  al. 

Dbto'Ctiox  or  Property  oicurR  Urgent  Necessity. — In  an  action  to 
recover  damages  for  the  destruction  of  crops,  etc.,  caused  by  defendants 
cutting  a levee  or  embankment  acrosa  Wilkin's  Slough,  the  defendant* 
Justified  under  an  alleged  urgent  necessity  to  save  life  and  property  from 
destruction;  and  the  evidence  tended  to  show  that  such  necessity  existed, 
under  the  stress  of  which  they  acted.  The  Court,  In  effect,  instructed  the 
Jury,  that  If  the  levee  or  embankment  was  constructed  in  pursuance  of  plans 
reported  to  the  Board  of  Supervisors  of  Colusa  County,  etc.,  then  the  act 
of  the  defendants  was  unlawful,  and  they  were  responsible  In  damages  for 
any  Injury  sustained  by  the  plaintiffs. 

Held:  This  instruction  took  from  the  Jury  the  defense  set  np,  and  in  effect 
directed  them  to  disregard  It;  for  this  error,  judgment  reversed.  (Myiucx 
and  McSn,  JJ.,  dissenting.) 


Appeal  from  a judgment  for  the  plaintiff,  and  from  an 
order  denying  a new  trial,  in  the  Superior  Court  of  the  County 
of  Colusa.  Hatoh,  J. 

J.  C.  Ball  and  Jo  Hamilton,  for  Appellants. 

The  law  of  necessity  invoked  by  the  appellants  was  con- 
clusive, and  the  Court  below  erred  in  disregarding  it.  (2 
Kent’s  Com.  338,  339 ; 1 Hilliard  on  Torts,  97 ; Surocco  v. 
Geary,  3 Cal.  73,  74;  Russell  v.  The  Mayor  etc.,  2 Denio,  474; 
The  Mayor  etc.  v.  Lord,  17  Wend.  285 ; S.  C.,  18  id.  129,  130; 
American  Print  Works  v.  Lawrence,  1 Zab.  257,  258;  Hale  v. 
Lawrence,  1 id.  729,  730.) 

A.  L.  & T.  J.  Hart,  for  Respondents. 

Thornton,  J.: 

In  this  action,  which  was  brought  to  recover  damages  for 
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the  destruction  of  crops,  etc.,  caused  by  defendants  cutting  a 
levee  or  embankment  across  Wilkin’s  Slough,  the  defendants 
justified  under  an  urgent  necessity  to  save  life  and  property 
from  destruction.  The  evidence  tended  to  show  that  such 
necessity  existed,  under  the  stress  of  which  they  acted.  The 
Court  instructed  the  jury  if  the  levee  or  embankment  across 
Wilkin’s  Slough,  the  cutting  of  which  is  complained  of,  was 
constructed  in  pursuance  of  plans  reported  to  the  Board  of 
Supervisors  of  Colusa  County  of  Reclamation  District  Nri- 
108,  then  the  defendants  had  no  right  to  cut  the  levee  without 
the  consent  of  the  owners  thereof,  and  if  they  did  so  cut  it, 
their  act  was  an  unlawful  act,  for  which  they  were  responsible 
in  damages  for  any  injury  sustained  by  plaintiffs. 

This  instruction  took  from  the  jury  the  defense  set  up,  and 
in  effect  directed  them  to  disregard  it 

This  was  repeated  in  the  direction  given  by  the  learned 
Judge  to  the  jury  when  he  read  to  them  Request  vii.  of  de- 
fendants. 

For  this  error,  the  judgment  and  order  are  reversed,  and 
cause  remanded  for  a new  trial. 

Ross,  HcKinstk-*,  and  Shabpstein,  JJ.,  concurred. 

Mykick,  J.,  dissenting: 

This  action  was  brought  to  recover  damages  for  the  wrong- 
ful and  unlawful  cutting  of  an  embankment  of  earth  on  the 
west  side  of  the  Sacramento  River,  in  Colusa  County,  where- 
by water  was  caused  to  flow  from  said  river  and  flood  and 
inundate  the  lands  of  plaintiffs  and  destroy  plaintiffs’  grow- 
ing crops  of  grain.  The  plaintiffs  resided  and  had  growing 
crops  on  the  west  side,  and  the  defendants  with  their  families 
resided  on  the  east  side  of  the  river. 

The  defendants  in  their  answer  averred  that  at  times  the 
said  river  is  subject  to  great  floods  and  overflows ; that  when 
the  river  becomes  full  of  water  the  bed  of  the  river  is  in- 
sufficient to  hold  the  body  of  water;  that  along  the  river 
there  are  several  natural  outlets  for  the  drainage  of  the  river, 
which*  was  designed  by  nature,  and  which  do  and  did  carry 
off  the  surplus  water,  and  thereby  ease  the  volume  of  water 
flowing  in  the  stream;  that  on  the  westerly  side  of  the  river 
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one  of  these  natural  outlets  was  called  Wilkin’s  Slough,  which 
with  other  outlets  in  their  natural  state  act  as  outlets  for  the 
surplus  water  and  tend  to  ease  the  flow  at  times  of  high 
water;  that  except  for  the  relief  from  said  natural  outlets  the 
river  at  times  of  excessive  high  water  is  liable  and  does  break 
over  its  banks,  floods  the  whole  country  for  miles  in  extent, 
and  does  great  damage  to  the  property  of  persons  on  the 
easterly  side  of  the  river,  and  washes  away  their  houses  and 
endangers  the  lives  of  defendants  and  others;  that  before  and 
on  the  twenty-second  of  December,  1879,  from  excessive  floods 
from  above,  the  river  became  and  was  full  of  water  to  its 
utmost  capacity;  that  it  was  still  rising;  that  its  condition 
threatened,  and  public  calamity  was  thereby  rendered  immi- 
nent; that  it  became  and  was  necessary,  in  order  to  arrest 
such  public  calamity,  and  to  save  the  lives  of  persons  residing 
on  the  easterly  side  of  the  river,  that  said  natural  outlets 
should  be  rendered  tree  from  obstruction;  that  the  defend- 
ants and  many  others  consulted  together,  and  it  was  resolved 
to  be  and  it  was  necessary,  in  order  to  prevent  public  calamity 
and  to  8a ve  the  lives  and  property  aforesaid,  that  the  ob- 
structions in  said  outlets  should  be  removed;  that  said  Wil- 
kin’s Slough  had  become  and  was  filled  up  and  obstructed  so 
that  it  was  unable  to  receive  said  surplus  water,  or  to  act  as 
a natural  outlet;  that  the  defendants,  in  order  to  prevent  the 
threatened  public  calamity,  proceeded  to  remove  the  obstruc- 
tions from  said  slough,  in  order  to  ease  and  prevent  the  flow 
of  the  water  over  said  country  as  aforesaid  — all  of  which  acts 
were  necessary  and  proper,  and  done  from  stress  of  necessity, 
and  to  save  life  and  property  as  aforesaid. 

There  is  no  averment  that  the  other  outlets  referred  to  were 
filled  up  or  obstructed ; there  is  no  distinct  averment  that  the 
said  other  outlets  were  insufficient  to  carry  off  the  surplus  water ; 
neither  is  there  any  averment  that  the  removal  of  the  obstruc- 
tions in  Wilkin’s  Slough  accomplished  the  result  desired,  or 
eased  the  flow,  or  saved  life  or  property. 

The  case  was  tried  before  a jury,  and  a verdict  of  $1,000  in 
favor  of  plaintiffs  returned ; for  which  amount,  with  costs,  judg- 
ment was  rendered.  Defendants’  motion  for  a new  trial  was 
denied,  and  the  appeal  was  taken. 

Cu.  Kbps.  UXU— 87 
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sides  of  the  river  levees  had  been  constructed;  that  on  the 
west  by  the  Reclamation  District,  that  on  the  east  by  the 
defendants.  The  levee  on  the  west  had  the  effect  to  raise 
the  waters  of  the  river  three  to  four  feet,  and  to  threaten  to 
overflow  defendants’  lands  from  two  to  three  feet;  and 
defendants  had  constructed  their  levee  six  to  seven  feet  high, 
which  had,  so  far,  afforded  protection.  Some  water  had  run 
over  the  levee  in  places,  but  how  much,  or  with  what  result, 
does  not  appear.  Defendants  had  also  stopped  up  two 
smaller  sloughs,  which  had  formerly  served  as  outlets  for  the 
waters  of  the  river.  Besides,  at  the  time  the  defendants  cut 
the  levee  the  waters  of  the  river  were  subsiding;  had  already 
receded  three  to  seven  inches. 

Assuming,  under  the  facts  as  presented  and  the  law  appli- 
cable thereto,  that  the  Reclamation  District  was  properly 
formed  and  the  levee  legally  constructed  and  maintained,  .1 
do  not  see  that  the  defendants  were  justified  in  cutting  the 
levee,  and  in  causing  the  injury  complained  of. 

I do  not  think  it  necessary  to  pass  upon  the  instruc- 
tion given  to  the  jury  “that  the  flooding,”  etc.  (vi.,  p.  17, 
Transcript),  nor  upon  the  instructions  asked  for  by  the  defend- 
ants as  to  what  is  a nuisance  and  their  right  to  remove  it; 
the  matters  therein  contained  were  not  applicable  to  this 
case.  Even  if  it  be  conceded  that  the  levee  was  a nuisance, 
the  defendants  had  no  right  to  cut  it  and  thus  cause  the 
waters  to  flow  into  the  slough  in  such  volume  as  to  exceed 
the  capacity  of  the  slough  and  overflow  its  banks. 

McKee,  J.,  concurred  in  the  foregoing  dissenting  opinion. 


INo.  7.47S.  — Id  Banfcl 
February  7,  1882. 

SAN  FRANCISCO  GAS  LIGHT  COMPANY  v.  JOHN  P. 
DUNN,  Auditor,  etc. 

Municipal  Corporation  — Contract  fob  Si'pplt  op  Oas  — Power  or  Super- 
VISORS  TO  PROVIDE  FOB  LIGHTING  STREETS  — DELEGATION  OF  LEGISLA- 
TIVE Poweb. — A contract  was  entered  Into  between  the  City  and  County 
at  San  Francisco,  May  24,  1869,  containing  the  following  provision : M Upon 
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the  expiration  of  the  term  of  flye  yearn,  hereinbefore  limited,  the  party 
of  the  llrat  part  (unless  It  shall  elect  and  notify  the  party  of  the  second 
part  of  Its  election  to  advertise  for  proposals,  as  hereinafter  provided) 
shall  purchase  and  take  from  the  party  of  the  second  part  all  the  gas 
required  for  lighting  said  City  as  aforesaid  for  another  term  of  five  years, 
dating  from  the  expiration  of  the  term,  hereinbefore  limited,  and  pay 
therefor  at  such  rotes  as  shall  be  agreed  upon  by  a majority  of  a commis- 
sion to  be  constituted : one  commissioner  to  be  appointed  by  the  party  of 
the  llrst  part,  one  by  the  party  of  the  second  port,  and  one  by  the  two 
appointed.  The  contract  was  renewed  under  this  provision  In  1800 ; and 
afterwards.  In  1879,  after  the  taking  of  the  appropriate  steps,  the  fol- 
lowing resolution  was  passed,  on  the  seventh  day  of  July  of  that  year, 
by  the  Board  of  Supervisors : Resolved,  that  the  rates  to  be  charged  for 
gas  to  be  supplied  to  the  City  and  County  of  San  Francisco,  by  the  San 
Francisco  Gas  Light  Company,  during  the  term  of  five  years  from  the  nine- 
teenth day  of  May,  1879,  as  fixed  by  the  commission,  composed  of  J.  O. 
Rountree,  J.  B.  Haggin.  and  J.  O.  Eldrldge,  appointed  and  acting  under 
and  In  pursuance  of  the  contract  existing  between  said  City  and  County 
and  said  company,  be  an.*  ire  hereby  accepted,  adopted,  and  approved,  and 
the  report  of  said  commission  was  hereby  adopted,  ratified,  and  confirmed." 
In  November,  1S79,  a claim  for  the  amount  due  for  the  preceding  month  was 
presented  by  the  plaintiff,  and  approved  by  the  Board  of  Supervisors,  and 
afterwards,  baring  been  presented  to  the  defendant,  and  he  having  refused 
to  audit  the  same,  an  appeal  was  taken  to  the  Board  of  Supervisors,  who 
finally  approved  and  allowed  the  said  demand ; but  notwithstanding  such 
allowance,  the  defendant  still  refused  to  audit  the  same ; and  the  petitioner 
applied  for  a writ  of  mandate. 

Held:  The  Board  of  Supervisors  had  no  lawful  authority  to  delegate  to  per- 
sons not  members  of  that  Board  the  power  to  fix  and  determine  upon  the 
amounts  to  be  paid  by  the  City  and  County  for  gas,  or  to  alienate  from  the 
Board  Its  power  of  final  determination  with  regard  to  such  amounts ; and 
the  provision  of  the  contract  of  May  24,  1869,  for  the  renewal  of  that  con- 
tract, was  therefore  void. 

The  resolution  of  July  7,  1879,  Is,  however,  to  be  read  as  If  the  report 
referred  to  were  Incorporated  In  It;  and  thus  read,  It  fixes  the  rates  which 
the  city  and  county  agreed  to  pay.  Thus  read,  the  final  determination  with 
respect  to  the  rates  to  be  paid  was  exercised  by  the  Board  of  Supervisors, 
and  not  by  the  commission. 

In  the  absence  of  an  express  limitation  as  to  the  period  of  time  for  which 
t contract  may  be  made  by  the  Board  of  Supervisors,  the  Court  Is  not  pre- 
pared to  declare  that  such  a contract  for  five  years  would  be  unreasonable. 
It  may  therefore  be  assumed,  for  the  purposes  of  this  decision,  that  the  con- 
tract of  1879  Is  valid  as  an  Independent  contract,  unless  prohibited  by 
express  statutory  provision. 

The  proviso  of  the  first  section  of  the  Act  of  April  S,  1876  (8tats. 
1875-6,  p.  854).  prohibits  the  making  of  any  contract  for  any  purpose 
“binding  said  city  for  a longer  period  than  two  years;”  and  unless  this 
proviso  was  repealed  by  the  subsequent  Act  of  February  25,  1878  (Stats. 
1877-8,  p.  Ill),  the  contract  of  1874  was  one  which  the  Supervisors  were 
not  empowered  to  make,  and  any  claim  based  upon  such  contract  one  which 
they  had  no  authority  to  allow.  It  is,  however,  unnecessary  to  decide  la 
this  csss  whether  or  not  the  proviso  was  repealed. 
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after  having  been  published  five  successive  cl  ay  3,  according 
to  law,  taker,  up  and  passed  by  the  following  vote: 

“ Ayes — Supervisors  Foley,  Mangels,  Danforth,  Rountree. 
Farren,  Acheson,  Scott,  Haight  Noes — Supervisors  Talbert, 
Smith,  Gibbs,  Brickwedel. 

“ (Signed)  John  A.  Russell,  Clerk.” 

The  rates  fixed  by  the  “ commission  ” were  before  the  Board 
in  the  report  of  Supervisor  Rountree.  The  resolution  is,  of 
course,  to  be  read  as  if  the  report  referred  to  were  incorporated 
in  it;  and  thus  read,  it  fixes  the  rates  which  the  City  and  County 
agreed  to  pay.  Thus  the  “ final  determination,”  with  respect  to 
the  rates  to  be  paid,  was  exercised  by  the  Board  of  Supervisors, 
and  not  by  the  “ commission.” 

Section  74  of  the  Consolidation  Act  empowers  the  Board 
“by  regulation  or  order  * * * to  provide  for  lighting  of 
streets,”  and  by  Section  71  it  is  enacted  “ that  the  street-light 
fund  shall  be  applied  and  used  in  payment  for  lighting  the 
streets  of  the  city,  and  for  the  repair  of  lamp-posts  in  pursu- 
ance of  any  existing  or  future  contracts  of  the  said  City  and 
County.”  It  is  not  disputed  that  under  these  provisions  of 
the  charter  the  Supervisors  have  power  by  “ order,”  duly  pub- 
lished, to  contract  for  the  lighting  of  the  streets.  As  we  con- 
strue resolution  13,725  (new  series),  they  did  so  contract. 

It  is  urged,  however,  that  the  Board  had  no  power  to  mako 
such  contract  to  run  for  a period  of  five  years. 

We  entertain  no  doubt  that  the  power  conferred  upon  the 
Supervisors,  “ by  resolution  or  order,”  to  provide  “ for  lighting 
the  streets  ” includes  a power  to  enter  into  an  appropriate 
contract  for  carrying  into  effect  the  major  power.  The  power 
to  provide  tor  lighting  the  streets  has  been  held,  however,  to 
be  a governmental  power,  to  be  employed  by  the  legislative 
department  of  the  local  government;  such  as  can  not  be  ceded 
away,  nor  used  in  such  manner  as  shall  control  or  embarrass 
future  legislation.  “ No  legislative  body  can  part  with  its 
powers  by  any  proceeding  so  as  not  to  be  able  to  continue  the 
exercise  of  them.  Such  body  has  no  power,  even  by  contract, 
to  control  and  embarrass  its  legislative  powers  and  duties.” 
(Cooley’s  Con.  Lim.  205.) 

In  East  Si.  Louis  v.  Oas  Light  Company,  the  Supreme 
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Court  of  Illinois  said : “ We  do  not  think  there  can  be  a doubt 
that  the  power  conferred  on  the  city  council  to  provide  for 
lighting  the  streets  and  provide  the  means  to  pay  for  the 
same  by  taxation  is  legislative  power.”  (10  Rep.  109,  and 
cases  therein  cited.)  It  is  not  to  be  inferred,  however,  that 
a subsequent  Board  of  Supervisors  may  disregard  every  con- 
tract entered  into  by  their  predecessors,  or  annul  every  such 
contract,  even  by  former  legislative  act.  The  power  of  the 
members  of  the  Board  to  determine,  on  behalf  of  their  con- 
stituencies, that  it  is  expedient  to  secure  tne  lighting  of  the 
streets,  by  a company  or  individuals,  upon  certain  terms,  is 
legislative.  But  when  a contract  (which  the  Board  is  author- 
ized to  make)  is  entered  into  between  the  Supervisors  and  a 
company  or  individuals,  the  corporation  is  as  much  bound  by 
it  as  is  any  other  person  by  his  contracts.  If,  however,  under 
pretense  of  carrying  into  effect  a legislative  power,  conferred, 
the  Board  shall  enter  into  such  a contract  as  was  evidently 
not  intended  to  be  authorized,  or  such  as  shall  amount  to  a 
cession  of  the  right  of  future  legislation,  the  contract  is  in- 
valid. In  East  St.  Louis  v.  Oas  Light  Company,  10  Rep. 
109,  it  was  held  that  a contract  giving  to  a company  the  ex- 
clusive privilege  of  lighting  that  city  for  thirty  years  was  in- 
valid. But  in  the  absence  of  an  express  limitation  as  to  the 
period  of  time  for  which  a contract  may  be  made,  we  would 
hold,  perhaps,  that  the  contract  with  the  plaintiff  for  five 
years  was  not  beyond  the  power  of  the  Supervisors.  .The  exi- 
gencies of  the  present  case  do  not  demand  a determination  of 
that  question.  We  only  say  we  are  not  now  prepared  to  de- 
clare that  such  a contract,  for  five  years,  must  necessarily 
embarass  the  Supervisors  or  disable  them  from  performing 
their  legislative  or  governmental  functions.  (Dillon’s  Mun. 
Corp.  Gl.) 

While,  therefore,  the  attempt,  by  the  clause  of  the  contract 
of  1869  above  recited,  to  transfer  to  “Commissioners”  the 
power  conferred  by  the  charter  upon  the  Supervisors,  of  de- 
termining what  rates  it  might  be  expedient  for  the  city  and 
county  to  pay  to  a gas  company  five  years  in  advance,  is  of 
no  force  or  effect,  because  the  Board  had  no  power  thus  to 
cede  to  others  their  legislative  function  (and  of  this  the  Su- 
pervisors were  fully  informed  by  their  legal  adviser  long 


Digitized  by  Google 


L 


Digitized  by  Google 


Digitized  by  C 


588 


San  Fbancisco  Gas  Light  Co.  v.  Dunn.  [Feb.  1882. 


and  was  an  action  of  the  Board  which  they  were  empowered 
to  take,  by  Sections  71  and  74  of  the  Consolidation  Act 
They  were  not  legally  bound  to  allow  the  claim  by  reason  of 
the  contract  of  1809,  or  of  any  “ renewal  ” of  that  contract 
But  the  gas  had  been  furnished  the  city,  and  they  were  fully 
empowered  to  provide  for  its  payment  such  sum  as  it  was 
worth.  They  have  allowed  a claim  which  they  were  author- 
ized to  allow,  in  such  amount  as  the  Board  should  deem  rea- 
sonable and  just.  We  must  presume  that  they  were  of  opinion 
that  $22,514.80  was  the  fair  value  of  the  gas  furnished  and 
repairs  done  by  plaintiff,  during  the  month  of  October,  1879. 
Neither  the  Auditor  nor  this  Court  has  power  to  review 
the  judgment  of  the  Supervisors  with  reference  to  the  amount 
allowed  to  plaintiff  as  the  actual  value  of  the  gas  furnished  and 
repairs  made.  As  we  have  seen,  the  city  and  county  is  not 
bound  by  the  contracts  of  18G9,  1874,  or  1879,  and  no  duty  is 
cast  upon  the  Board  to  audit  or  allow  any  claim  of  plaintiff, 
according  to  the  rates  mentioned  in  any  one  of  those  contracts. 
But  each  time  a claim  is  presented  by  plaintiff,  which  is 
allowed  in  whole  or  in  part  by  the  Board  of  Supervisors,  the 
latter  employ  their  legislative  function  of  deciding  it  to  be 
expedient  for  the  city  and  county  to  pay  at  the  rates  named  in 
the  bill,  and  also  enter  into  a fresh  contract  to  pay  the  sum 
allowed.  This,  as  we  have  seen,  they  have  power  to  do. 

The  allegation  in  plaintiff’s  petition,  that  the  Board  of  Su- 
pervisors allowed  the  claim  as  “ based  ” on  the  contract  of 
1869,  can  not  influence  the  decision  of  this  case.  The  allega- 
tion is  not  one  of  fact  upon  which  an  issue  could  be  framed. 
The  Board  of  Supervisors  allowed  the  claim,  and  the  defend- 
ant here,  a ministerial  officer,  has  no  discretion  to  reject  it; 
nor  has  he  any  authority  to  refuse  to  pass  it  unless  the  Board 
exceeded  its  powers  in  allowing  it.  The  only  facts  capable 
of  proof  with  respect  to  the  allowance  of  the  claim  are  proved 
by  the  record  of  the  proceedings  of  the  Board,  which  shows 
only  the  presentation  of  the  claim  and  (after  proper  publica- 
tion) the  votes  of  the  Supervisors  allowing  it  in  whole.  That 
the  members  of  the  Board  mistook  the  law,  or  supposed  they 
were  bound  by  an  invalid  contract  when  they  voted  to  allow 
the  claim,  does  not  appear  from  the  record  of  their  procecd- 
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ings,  and  can  never  be  made  to  appear  legally  until  some 
method  is  invented  for  proving  the  unspoken  thoughts  of 
men.  The  presumption  is,  that  they  did  their  duty;  and  this 
presumption  is  not  weakened  by  the  circumstance  that  they 
had  before  them  the  opinion  of  the  former  legal  adviser  of 
the  Board  that  the  contract  of  1869  expired  in  1874,  nor  by 
the  further  circumstance  that  they  had  also  before  them  the 
Act  of  1876,  which  absolutely  prohibited  such  a contract  as 
was  attempted  in  1879. 

Neither  plaintiff  nor  defendant  in  the  present  action  is  at 
liberty  to  aver  or  admit  the  motive  which  induced  members 
to  vote  for  the  allowance  of  the  ch/tm,  except  so  far  as  the 
motive  can  bo  established  by  their  formal  and  recorded  action. 
The  defendant  here  can  only  object  that  the  Board  had  no 
power  to  allow  the  claim,  and  — without  any  intimation  or 
suggestion  that  too  much  was,  in  fact,  allowed  — we  say  the 
members  of  the  Board  had  the  power  to  allow  many  times  the 
actual  value  of  the  gas  consumed  if  they  dared  to  violate  their 
official  duty.  They  alone  had  power  to  determine  the  real 
value  — their  judgment  is  conclusive  — and  it  is  not  a function 
of  the  Courts  to  make  a contract  for  them,  nor  to  set  aside  a 
contract  which  they  had  the  capacity  to  make. 

It  follows  that  the  authorization  upon  the  Street  Light 
Fund  for  the  payment  of  the  amount  allowed  was  regular. 

Let  the  writ  issue  as  prayed  for. 

Myrick,  McKee,  and  Sharpstein,  JJ.,  concurred. 

Ross,  J.,  dissenting. 

I concur  in  that  portion  of  the  opinion  of  Mr.  Justice  Me- 
Kinstry  (and  in  the  reasoning  by  which  it  is  supported) 
wherein  he  holds  that  the  contract  relied  on  by  the  petitioner 
is  one  which  the  Board  of  Supervisors  had  no  power  to  make, 
and  therefore  no  power  to  allow  any  claim  by  virtue  thereof. 
And  for  that  very  reason  I can  not  concur  in  the  judgment. 
As  I read  the  record,  the  claim  of  the  petitioner  is  based  on 
the  contract,  and  its  allowance  was  obtained  by  virtue  of  the 
contract,  and  not  otherwise.  The  petition  itself,  in  effect,  so 
states,  and  that  fact  is  so  declared  in  the  briefs  of  the  counsel 
for  the  respective  parties.  I entertain  no  doubt  that  the 
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and  power  of  gas  and  the  rate  to  be  charged  for  each  thou- 
sand feet  — the  standard  illuminating  power  to  be  not  less  than 
that  of  sixteen  candles,  and  the  rate  to  be  not  more  than 
three  dollars  per  thousand  cubic  feet.  It  further  provides 
that  no  person  shall  furnish  gas  to  any  such  city,  or  its  in- 
habitants, of  less  power  or  for  a greater  price,  under  penalty 
of  one  thousand  dollars. 

In  the  former  opinion  we  said : “ The  members  of  the 
Board  had  the  power  to  allow  many  times  the  value  of  the 
gas  consumed  if  they  dared  to  violate  their  official  duty.  They 
alone  had  the  power  to  determine  the  real  value  — their 
judgment  is  conclusive  — and  it  is  not  a function  of  the  Courts 
to  make  a contract  for  them,  nor  to  set  aside  a contract  which 
they  had  the  capacity  to  make.”  In  view  of  the  provisions 
of  the  Act  of  March  4,  1878,  above  referred  to,  it  is  manifest 
that  the  language  quoted  from  the  former  opinion  must  be 
received  with  the  condition  that  the  Board  has  no  power  to 
allow  more  than  three  dollars  for  every  one  thousand  cubic 
feet  of  gas  furnished. 

4.  It  has  been  further  urged  by  counsel  for  respondent  that 
the  “demand”  should  have  referred  to  the  act  of  the  Legisla- 
ture last  cited.  But  a reading  of  the  Act  of  March  4, 1878,  will 
show  that  it  furnishes  no  authority  for  any  demand  upon  the 
treasury  of  the  city  and  county. 

As  we  said  in  the  former  opinion,  the  demand  of  the  plaintiff 
refers  to  subdivisions  of  Section  71  • of  the  Consolidation 
Act,  which  provide  for  the  creation  of  a “Street  Light  Fund,” 
and  for  the  application  of  such  fund  to  the  lighting  of  streets 
and  the  repairing  of  lamps  and  posts.  The  reference  is  distinct 
to  the  law  authorizing  the  payment  of  the  demand  by  title, 
date,  and  section.  It  is  a more  appropriate  reference  than  would 
have  been  one  of  Section  74  of  the  Consolidation  Act,  which 
in  general  terms  confers  power  on  the  Board  “to  provide  for 
lighting  the  streets.” 

5.  Further,  with  respect  to  the  Act  of  March  4,  1878,  we 
are  asked  by  counsel  for  respondent  to  assume  — in  the  ab- 
sence of  any  evidence,  and  of  any  averment  in  the  pleadings, 
to  that  effect  — that  the  Supervisors  violated  the  act  by  al- 
lowing more  than  three  dollars  a thousand  for  gas,  and  that 
the  officers  and  agents  of  plaintiff  have  subjected  themselves 
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to  the  penalty  therein  provided.  For  aught  that  appears  in 
this  case,  every  requirement  of  the  Act  of  March  4,  1878,  has 
been  fully  complied  with  by  the  Board  of  Supervisors. 

6.  It  was  suggested  by  respondent  that  this  Court  should 
set  aside  the  allowance  of  plaintiff’s  demand,  because  the 
rates  allowed  are  not  “ reasonable.”  In  aid  of  this  view  re- 
sort was  had  to  the  proposition  — supported  by  innumer- 
able adjudications  — “ Municipal  by-laws  must  be  reasonable. 
Whenever  they  appear  not  to  be  so,  the  Court  must,  as  a mat- 
ter of  law,  declare  them  void.”  The  statement  as  applied  to 
the  facts  of  the  case  before  us  involves  some  confusion  of 
thought  and  expression.  The  power  of  the'  Board  of  Super- 
visors to  pay  for  gas  furnished  comes  from  the  statute  and 
not  from  any  by-law.  The  statute  confers  on  the  Board  the 
power  of  determining  what  is  just  and  reasonable  compensa- 
tion for  gas  which  may  be  supplied;  with  the  proviso  that 
not  more  than  three  dollars  per  thousand  feet  shall  be  allowed. 
By-laws,  or  ordinances  (an  equivalent  word),  are  in  the  na- 
ture of  local  laws,  and  the  cases  established  that  they  must  be 
reasonable;  that  is  to  say,  they  must  not  be  oppressive,  nor 
inconsistent  with  the  principles  of  the  Constitution  or  of  the 
common  law  having  relation  to  the  liberty  of  the  citizen  or 
the  rights  of  private  property.  Even  with  respect  to  an  or- 
dinance apparently  unreasonable,  the  Courts  will  not  hold  it 
to  be  unreasonable  if  the  Legislature,  by  a constitutional  law, 
has  expressly  authorized  the  municipality  to  adopt  it.  If  the 
allowance  of  a claim  can  be  called  an  ordinance  at  all  — within 
the  meaning  of  the  rule  as  to  reasonable  ordinances  — the 
Consolidation  Act  in  terms  empowers  the  supervisors  to  allow 
demands  for  various  supplies,  including  gas,  in  such  sums  as 
in  their  judgment  may  be  just.  This  Court  constitutes  no 
part  of  the  municipal  government. 

The  question  before  us  is  simply,  Does  the  law  confer  on 
the  Board  of  Supervisors  the  power  of  deciding  what  shall  be 
paid  for  gas  supplied  — with  the  single  limitation  that  the 
maximum  allowed  shall  not  exceed  three  dollars  per  thousand 
feet? 

If  it  be  true,  as  stated  by  counsel,  that  the  Supervisors  have 
allowed  or  paid  too  much  for  gas  (a  fact  of  which  we  can  not 
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The  proceeding  which  is  here  provided  for  is  somewhat,  if 
not  quite,  analogous  to  that  provided  for  in  cases  where  ap 
peals  are  taken  from  one  Court  to  another.  It  is  usual  in 
such  cases  to  send  a remittitur  from  the  appellate  to  the  lower 
Court,  containing  the  decision  of  the  former,  which  the  Clerk 
of  the  Court  below  is  required  to  attach  to  the  judgment  roll, 
and  enter  a minute  of  the  judgment  of  the  appellate  Court 
on  the  docket,  against  the  original  entry.  That  the  duty 
which  he  is  required  to  perform  is  purely  ministerial,  no  one 
can  doubt.  Neither  can  it  be  doubted  that  the  appellate  Court 
would  compel  him  to  perform  it,  even  if  the  Court  of  which 
he  was  Clerk  should  order  him  not  to  make  the  proper  entry. 
Nor  would  an  appellate  Court,  in  a proceeding  by  mandamus 
to  compel  the  Clerk  to  make  such  an  entry  as  the  law  requires 
to  be  made  in  such  cases,  permit  its  jurisdiction  to  render  the 
decision  which  it  had  rendered  to  be  questioned. 

A decision  by  an  appellate  Court  is  final  when  the  law  de- 
clares it  shall  be  final.  Is  it  conceivable  that  when  the  Leg- 
islature declared  that  a decision  of  the  Board  of  Supervisors 
should  be  final,  it  meant  that  it  should  not  be  final  ? That  an 
appeal  should  lie  from  it  to  the  Auditor,  and  that  his  decision 
should  be  final?  Nothing  of  the  kind  is  expressed  in  the  act, 
and  as  the  direct  reverse  of  that  is  expressed,  I may  safely 
add  that  nothing  of  the  kind  is  implied. 

But  it  is  urged  that  this  reasoning  will  not  apply  to  a case 
in  which  the  Board  of  Supervisors  have  no  power  to  allow  a 
demand  — in  which  their  action  is  ultra  vires.  It  will  prob- 
ably be  conceded  that  the  Board  has  all  the  power  which  the 
law  confers  upon  it,  and  that  while  acting  within  the  scope 
of  the  powers  so  conferred,  its  action  can  not  be  held  to  be,  in 
any  sense,  ultra  vires.  Among  the  powers  conferred  upon 
the  Board  is  that  of  “ providing  for  lighting  the  streets.”  That 
undoubtedly  implies  the  power  to  pay  for  it,  unless  it  can  be 
obtained  for  nothing. 

But  it  is  said  that  they  can  not  pay  for  what  they  have 
had  becnuse  they  contracted  for  more  than  the  law  author- 
ized them  to  contract  for.  On  the  other  hand,  it  is  contended 
that  there  was  no  law  in  force  at  the  time  the  contract  was 
made  which  forbade  its  being  made  for  the  period  specified  in 
it.  And  it  is  further  contended  that  if  there  was,  it  would 
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not  absolve  the  municipal  corporation  from  the  obligation  to 
pay  for  what  it  has  consumed.  Now,  these  are  questions  which 
arose  when  the  demand  of  the  plaintiff  was  presented 
to  the  Board  of  Supervisors  for  allowance.  And  it  had  to  be 
presented  to  and  approved  by  that  Board  before  it  could  bo 
allowed  by  the  auditor,  “ or  in  any  manner  be  recognized  or 
paid.”  (Sec.  85,  Consolidation  Act.)  And  unless  so  pre- 
sented within  one  month  after  it  accrued,  if  in  the  power  of 
the  holder  to  present  it  within  that  time,  it  would  become 
forever  barred  by  limitation  of  time.  (Id.,  sec.  90.)  Now,  if 
the  Board  of  Supervisors  had  no  jurisdiction  to  pass  upon 
that  demand,  it  was  worse  than  idle  to  present  it  to  them, 
because  they  had  no  power  to  allow  or  disallow  it.  But  the 
question  upon  which  its  allowance  or  disallowance  hinged 
was  one  which  had  to  be  decided  before  the  demand  could 
properly  be  allowed  or  disallowed.  If  the  contract  was  a valid 
one,  the  demand  was  a valid  one,  and  it  was  the  duty  of 
the  Board  to  allow  it.  And,  as  before  stated,  that  question  had 
to  be  decided  by  the  Board.  The  demand  had  to  be  pre- 
sented to  it,  and  if  allowed  by  it,  to  be  presented  to  the  Auditor. 
If  disallowed  by  him,  the  party  aggrieved  had  a right  to  appeal 
to  the  Board,  and  the  decision  of  the  Board  on  that  appeal  is  by 
law  made  final.  If  that  be  so,  what  is  the  use  of  having  an 
Auditor  ? asks  the  respondent’s  counsel.  If  it  be  not  so,  what  is 
the  use  of  having  a Board  of  Supervisors  ? might  be  asked  with 
quite  as  much  propriety.  If  it  was  the  design  of  the  Legislature 
that  the  decision  of  the  Auditor  should  be  final,  it  is  impossible 
to  conceive  why  an  appeal  from  that  decision  should  have  been 
provided  for,  with  the  further  provision  that  the  decision  of 
the  appellate  tribunal  should  be  final. 

I am  unable  to  find  anything  in  the  Consolidation  Act  which, 
to  my  mind,  indicates  an  intention  to  clothe  the  Auditor  with 
the  supervisory  powers  which  it  is  claimed  in  this  case  that  he 
possesses. 

It  seems  to  me  that  he  is  placed  where  he  is  to  check  what 
may  be  termed  the  hasty  or  inconsiderate  action  of  the  Board 
of  Supervisors  upon  demands  presented  to  it  That  after  a 
demand  has  been  allowed  by  it,  it  must  be  presented  to  and 
examined  by  him  before  it  can  be  paid.  If  there  are  in  his 
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last  considered  here  it  was  agreed  by  all  of  the  judges  who  ex- 
pressed an  opinion  on  the  point,  that  the  contract  entered  into 
between  the  Board  of  Supervisors  of  the  City  and  County  of 
San  Francisco  and  the  Gas  Company,  in  May,  1879,  was  in- 
valid, because  expressly  prohibited  by  the  Act  of  the  Legis- 
lature approved  April  3,  1876.  At  that  time  the  subsequent 
Act  of  February  25,  1878,  was  not  called  to  the  attention  of 
the  Court,  and  consequently  was  not  considered.  It  is  now 
urged  on  behalf  of  the  company  th°.t  this  latter  Act  repealed 
by  implication  the  Act  of  April  3,  1876,  and  that  therefore 
the  contract  in  question  was  not  prohibited  by  law,  but  was 
one  the  Board  of  Supervisors  was  empowered  to  make. 

An  Act  of  April  3,  1876,  is  entitled  “ An  Act  to  confer  ad- 
ditional powers  upon  the  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco,  and  upon  the  Auditor  and 
Treasurer  thereof,”  and  is  in  these  words:  “ If  at  the  beginning 
of  any  month  any  money  remains  unexpended  in  any  of  the 
funds  set  apart  for  maintaining  the  municipal  government  of  the 
City  and  County  of  San  Fransisco,  and  which  might  lawfully 
have  been  expended  the  preceding  month,  such  unexepended  sum 
or  sums  may  be  carried  forward  and  expended  by  order  of  the 
Board  of  Supervisors  in  any  succeeding  month;  provided,  that 
said  Board  of  Supervisors  shall  not  hereafter  make  any  con- 
tract for  any  purpose  binding  said  city  for  a longer  period  than 
two  years.” 

The  enacting  clause  of  this  statute,  as  will  readily  be  seen, 
relates  entirely  to  the  disposition  of  certain  unexpended 
funds  of  the  city.  It  is  this  enacting  clause  that  it  is 
said  was  impliedly  repealed  by  the  Act  of  February  25,  1878. 
Aud  the  argument  is  that  such  repeal  of  the  enacting  clause 
necessarily  repealed  the  proviso.  That  depends  on  the  nature 
of  the  proviso.  Unboubtedly  the  office  of  a proviso  generally 
is,  as  was  said  by  the  Supreme  Court  of  the  United  States, 
in  Minis  v.  The  United  States,  15  Pet.  445,  “either  to  ex- 
cept something  from  the  enreting  clause,  or  to  qualify  or  re- 
strain its  generality,  or  to  exclude  some  possible  ground  of 
misinterpretation  of  it,  as  extended  to  cases  not  intended  by 
the  Legislature  to  be  brought  within  its  purview.”  Yet,  that 
a proviso  may  contain  provisions  broader  than  the  enacting 
clause,  and  lay  down  a general  rule  of  a permanent  nature 
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applicable  to  all  cases,  is  impliedly  admitted  by  the  Court  in 
the  same  case.  (15  Pet  445.)  In  construing  a statute,  as  in 
construing  a contract,  deed,  or  other  instrument,  the  para- 
mount object  is  to  ascertain — from  the  language  employed — 
the  intention  of  the  party  making  it  What,  then,  did  the 
Legislature  intend  when  it  said,  in  the  proviso  to  the  Act  of 
April  3,  1876,  that  “said  Board  of  Supervisors  shall  not  here- 
after make  any  contract  for  any  purpose  binding  said  city  for 
a longer  period  than  two  years  ” ? 

This  language,  it  seems  to  me,  is  very  explicit,  and  prohibits 
the  making  of  any  contract,  for  any  purpose,  binding  the 
city  for  a longer  period  than  two  years.  In  no  respect  can  it 
be  satisfied  by  confining  its  operation  to  the  unexpended 
balance  of  the  city  funds  referred  to  in  the  enacting  clause. 
To  do  this  would  be  to  restrict,  where  the  obvious  meaning  of 
the  language  employed  admits  of  no  restriction.  It  was  the 
unmistakable  intention  of  the  Legislature,  I think,  to  deprive 
the  Board  of  Supervisors  of  the  power  of  entering  into  any 
contract  which,  by  its  terms,  purported  to  bind  the  city  for 
any  longer  period  than  that  named  in  the  proviso.  Inasmuch, 
therefore,  as  this  prohibition  was  not  confined  to  the  subject- 
matter  of  the  enacting  clause,  it  follows  necessarily  that  the 
implied  repeal  of  the  latter  could  not  have  the  effect  of  re- 
pealing the  prohibition — more  especially  in  view  of  the  rule 
that  repeals  by  implication  are  not  favored.  (Sedgwick  on 
the  Construction  of  Stat.  and  Const.  Law,  2d  edition,  pages 
105,  106.) 

The  objection  made  to  the  Act  of  1876,  on  the  ground  that 
the  subject  of  the  proviso  is  not  stated  in  the  title  of  the  Act, 
can  not  be  sustained  for  the  reason  that  the  Act  was  passed 
prior  to  the  adoption  of  the  present  Constitution,  and  it  is 
settled  by  a long  line  of  decisions  in  this  State  that  the  pro- 
vision in  the  old  Constitution  requiring  the  subject  of  the  Act 
to  be  expressed  in  its  title  was  merely  directory.  With  re- 
spect to  laws  passed  under  the  old  Constitution,  we  are  bound 
by  those  decisions,  although  it  is  otherwise  with  respect  to 
those  passed  under  the  new. 

The  Board  of  Supervisors  having  had  no  power  to  make 
the  contract  in  question,  it  had  no  power  to  allow  any  claim 
based  upon  it.  As  I read  the  record  in  this  case,  the  claim  of 
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Gray  & Gale,  for  Respondents. 

There  was  no  error  in  denying  the  motion  for  a nonsuit,  for 
two  reasons : 

1.  No  sufficient  grounds  were  stated  for  the  motion.  The 
statement  that  “ there  was  no  evidence  to  sustain  the  action 
without  specifying  wherein  the  evidence  was  insufficient  ” did 
not  aid  the  Court,  and  might  as  well  not  have  been  made. 
( Kiler  v.  Kimbal,  10  Cal.  267;  McGarrity  v.  Byington,  12 
id.  429;  People  v.  Barnard,  27  id.  470;  Sanchez  v.  Neary,  41 
id.  485.) 

2.  On  the  merits  the  motion  was  properly  denied.  It  was 
admitted  “ that  the  ancestors  of  plaintiffs  owned  and  possessed 
the  premises  in  dispute,  and  that  at  their  death  it  descended 
to  plaintiffs  ” (these  respondents).  If  it  descended  to  them 
from  their  ancestors,  it  was  their  property,  unless  they  had 
been  in  some  way  legally  divested  of  their  title.  It  is  not 
claimed  that  they  were,  unless  it  was  by  the  fraudulent  deed 
obtained  by  Greenfield  and  his  mortgage  to  Hefner. 

We  know  of  no  rule  of  law  or  equity  whereby  the  benefi- 
ciaries of  a trust  can  thus  be  deprived  of  their  property  while 
under  legal  disability  and  unable  to  defend  their  rights. 

We  do  not  question  the  rule  of  law  relied  upon  by  appel- 
lant, “ that  where  one  of  two  innocent  parties  must  suffer  by 
the  acts  of  a third  party,  he  by  whose  negligence  it  happened 
must  be  the  sufferer.”  The  rule  has  no  application  to  this 
case.  The  respondents  were  under  age,  had  nothing  directly 
or  indirectly  to  do  with  the  transaction,  and  negligence  can 
not  be  imputed  to  them. 

Hefner  took  with  notice.  There  was  nothing  to  indicate 
that  there  had  been  any  transfer  of  the  property  prior  to  the 
Safford  deed,  except  the  record  of  the  pretended  sale  of  Green- 
field to  himself,  which,  under  the  decisions  of  this  Court,  was 
not  voidable  only,  but  absolutely  void.  Furthermore,  it  ap- 
pears from  his  own  testimony  that  he  knew  that  Judge  Saf- 
ford held  the  property  in  trust  under  the  Town  Site  Acts,  and 
under  those  acts  the  patent  creating  the  trust  expresses  the 
object  and  purposes  of  the  trust,  and  any  sale  or  transfer  in 
revolution  of  such  trust  was  absolutely  void.  (See  Civil  Code, 
§ 870;  2 R & (U.  S.)  435;  Statutes  of  CaL  1867-8,  p.  692; 
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Belmont  v.  O’Brien,  12  N.  Y.  394-405 ; Briggs  v.  Davis,  20  id. 
21 ; S.  C.,  21  id.  577.)  This  rule  applies  to  purchasers  in  good 
faith  as  well  as  to  any  others. 

These  respondents  are  the  beneficiaries  of  the  trust  held  by 
Judge  Safford,  so  far  as  the  property  in  question  is  concerned. 
(Le  Roy  v.  Cunningham,  44  Cal.  599 ; McCreery  v.  Sawyer,  52 
id.  257,  and  cases  there  cited.) 

The  above  cases  go  no  further  than  to  hold  that  the  deed 
is  sufficient  evidence  as  against  one  who  shows  no  right  to  the 
property.  In  this  case  it  is  admitted  that  the  property  in  dis- 
pute was  owned  and  possessed  by  respondents’  ancestors,  and 
that  it  descended  to  them.  Judge  Safford  could  not  sell  or 
convey  the  property  to  any  one  but  them.  All  this  was  known 
to  appellant  Hefner  when  he  took  his  mortgage,  and  he  must 
be  held  to  have  taken  with  notice. 

Thornton,  J. : 

/ 

In  this  action,  which  was  brought  to  declare  the  defendant 
Greenfield  a trustee  for  the  plaintiffs  of  the  real  property 
described  in  the  complaint,  Hefner  intervened,  and  in  his  in- 
tervention set  up  the  title  of  Greenfield  and  a mortgage  exe- 
cuted by  the  latter  to  him,  the  judgment  of  foreclosure  in 
an  action  against  Greenfield  to  foreclose  the  mortgage,  sale 
under  such  judgment  by  the  Sheriff,  and  a deed  by  the  Sheriff 
to  him. 

The  cause  was  tried  by  the  Court,  and  judgment  was  ren- 
dered against  Greenfield,  decreeing  him  a trustee  for  the 
plaintiffs,  and  that  he  convey  to  them,  and  also  a judgment 
that  Hefner  take  nothing  by  his  intervention,  and  that  it  be 
denied. 

The  Court  rendered  the  following  decision: 

“ 1.  Mary  Greenfield  died  intestate  in  said  county  in  April, 
1866,  and  at  the  time  of  her  death  she  was  the  wife  of  John 
Greenfield. 

“ 2.  That  the  said  Mary  Greenfield  died  seised  and  possessed 
in  her  own  right  of  the  lands  and  premises  described  in  the 
complaint,  and  the  same  were  her  separate  property. 

“ 3.  That  at  her  death  she  left  her  surviving  five  minor 
children,  to  wit,  Lizzie  Coffey,  Mary  Ellen  Coffey,  John  A.  J. 
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of  them,  to  cheat  or  defraud  the  intervenor  of  his  interest  in 
the  property  in  controversy  herein. 

“ 14.  On  an  accounting  these  plaintiffs  would  not,  nor  would 
either  of  them,  owe  the  defendant  Greenfield  any  sum  of 
money  whatever  for  advances  made  by  him  for  their  support 
and  maintenance,  or  otherwise;  nor  is  there  any  collusion  be- 
tween the  defendant  Greenfield  and  these  plaintiffs,  or  either 
of  them,  to  conceal  the  facts  or  to  cheat  or  defraud  the  inter- 
venor. 

“ 15.  On  or  about  the  eighteenth  of  December,  1869,  the 
said  John  Greenfield  obtained  an  order  from  the  Probate 
Court  of  said  county  for  the  sale  of  the  premises,  and  after- 
ward sold  the  same  and  became  himself  the  purchaser  at  such 
sale;  but  the  said  order  of  sale  was  made  by  said  Court  with- 
out authority  of  law,  the  notice  required  by  law  not  having 
been  given;  and  the  said  sale  was  made  under  said  invalid 
order,  without  first  giving  sufficient  notice  thereof;  the  order 
of  sale  and  the  said  sale  were  both  null  and  void,  and  the  said 
Greenfield  did  not  thereby  acquire  any  right,  title,  or  interest 
in  or  to  the  said  property. 

“ As  conclusions  of  law,  I find  that  the  defendant,  John 
Greenfield,  took  and  held  the  legal  title  to  the  lands  and  prem- 
ises described  in  the  complaint  in  trust  for  the  children  of  the 
said  Mary  Greenfield,  deceased ; that  he  never  has  had  or  held 
any  other  right  or  interest  to  or  in  said  property,  or  any  part 
thereof,  except  as  such  trustee  for  the  said  heirs  of  Mary  Green- 
field; that  the  plaintiffs  are  entitled  to  have  and  receive  from 
the  said  defendant,  John  Greenfield,  a good  and  sufficient  deed 
of  conveyance  of  the  said  lands  and  premises,  and  to  judgment 
accordingly.” 

Hefner  appeals  from  the  judgment  and  order  denying  a new 
trial. 

Od  the  trial,  after  the  plaintiffs  had  closed  their  evidence, 
Hefner  moved  for  a nonsuit,  on  the  ground  that  plaintiffs  had 
not  introduced  any  testimony  tending  to  sustain  the  action. 
The  motion  was  denied  and  Hefner  excepted. 

The  motion  was  properly  denied.  It  is  settled  law  in  this 
State  that  a party  moving  for  a nonsuit  should  state  in  his 
motion  precisely  the  grounds  on  which  he  relied,  so  that  the 
attention  of  the  Court  and  the  opposite  counsel  may  be  par- 
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ticularly  directed  to  the  supposed  defects  in  the  plaintiff’s  case. 
(People  v.  Banvard,  27  Cal.  470;  Sanchez  v.  Neary,  41  id. 
487 ; Kiler  v.  Kimbal,  10  id.  267 ; McGarrity  v.  Byington,  12 
id.  429.)  The  general  ground  above  stated  did  not  comply 
with  the  rule,  and  therefore  the  Court  did  not  err  in  denying 
the  motion.  We  have,  however,  examined  the  evidence,  and 
are  of  opinion  that  there  was  testimony  tending  to  sustain  the 
action. 

It  appears  from  the  findings  that  Mary  Greenfield  died  in- 
testate in  April,  1866,  and  that  at  the  time  of  her  death  she 
was  the  wife  of  defendant,  John  Greenfield ; that  on  her  death 
she  left  five  minor  children,  who  inherited  all  her  property. 
It  was  admitted  on  the  trial  (as  appears  from  the  statement) 
that  the  ancestors  of  the  plaintiffs  owned  and  possessed  the 
premises  in  dispute,  and  that  at  their  death  it  descended  to 
the  plaintiffs  — four  of  the  minor  children  above  referred  to, 
and  the  administrator  of  another  who  died  in  1878,  before  the 
commencement  of  this  action,  are  the  plaintiffs. 

The  lots  in  controversy  constituted  a part  of  the  lands  de- 
rived by  the  town  of  Oroville  under  the  Act  of  Congress  of 
March  2,  1857  (see  14  U.  S.  Statutes  at  Large,  541),  and  the 
Act  of  the  Legislature  of  this  State  approved  March  30,  1868 
(see  Stat.  1867-8,  p.  692). 

On  the  death  of  Mary  Greenfield,  defendant  John  Greenfield 
was  by  the  Probate  Court  of  the  County  of  Butte  appointed 
guardian  of  the  minor  children  above  mentioned,  except  one 
(William  T.  Coffey),  who  was  at  that  time  residing  in  New 
York,  and  has  never  since  resided  in  this  State.  No  guardian 
was  ever  appointed  for  his  estate.  While  John  Greenfield 
was  such  guardian  he  obtained  this  deed  mentioned  in  the  find- 
ings from  Safford,  County  Judge,  in  his  own  name  and  for 
his  own  benefit.  Such  deed  was  null  and  void  as  to  his  wards, 
by  the  provisions  of  Section  18  of  the  Act  of  the  Legislature  of 
March  30,  1868,  above  referred  to  (see  Stat.  1867— 8,  p.  698), 
and  was  voidable  as  to  William  T.  Coffey. 

By  the  provisions  of  the  same  section  any  party  injured  or 
aggrieved  by  such  action  on  the  part  of  the  guardian  is  al- 
lowed to  bring  an  action  for  the  recovery  of  his  interest,  at 
ony  time  within  five  years  after  the  discoverey  of  such  fraud. 

Cl  I.  Bzpb.  LX  1 1— 38 
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It  appears  from  the  findings  that  the  plaintiffs  had  not 
known  of  the  deed  of  the  County  Judge  to  defendant  Green- 
field until  the  latter  part  of  1878  or  the  beginning  of  1879. 
This  action  was  commenoed  on  the  26th  of  March,  1879. 

It  will  be  observed  that  all  of  the  acts  of  defendant  Green- 
field occurred  during  the  minority  of  the  children  and  heirs 
of  Mary  Greenfield.  The  eldest  of  these  heirs  (William  T. 
Coffey)  attained  his  majority  in  1875,  and  the  deed  of  the 
County  Judge  to  Greenfield  was  executed  in  1878. 

It  is  contended  that  Hefner  occupied  the  position  of  an  in- 
nocent purchaser  without  notice.  Nowhere  in  his  pleadings 
is  any  such  averment  made.  On  the  contrary,  the  fair  infer- 
ence from  the  matters  set  up  by  him  is  that,  as  matter  of  law, 
he  concluded  that  the  title  to  the  lots  in  question  was  in  John 
Greenfield,  and,  on  this  conclusion,  dealt  with  him. 

We  find  no  error  in  the  record,  and  the  judgment  and  order 
are  hereby  affirmed. 

So  ordered. 

Moebison,  C.  J.,  and  Shaepsteiit,  J.,  concurred. 


[No.  7,178. — Department  One.] 

March  3,  1882. 

D.  N.  DILLA  WALTER  BOHALL. 


Foams  ArmL  — Law  or  thi  Caa*  — Phacticb. — The  questions  presented 
were  determined  oa  former  appeal.  (Bee  S3  Cal.  709.) 

Appeal  by  defendant  from  the  judgment  of  the  District 
Court  of  the  Eighth  Judicial  District  in  and  for  the  County 
of  Humboldt  Haynes,  J. 

Action  of  ejectment  This  is  the  second  appeal  in  this 
case  to  the  Supreme  Court  The  case  on  the  first  appeal  will 
be  found  reported  in  53  Cal.  709.  The  judgment  of  the  for- 
mer Supreme  Court  reversed  the  judgment  of  the  Court  be- 
low, and  ordered  judgment  to  be  entered  on  the  findings  for 
the  plaintiff  for  the  possession  of  the  land,  and  for  rents  and 
profits,  as  admitted  by  the  defendant’s  answer  unless  the 
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plaintiff  should  elect  to  have  a new  trial.  On  the  filing  of 
the  remittitur  in  the  Court  below,  the  plaintiff  waived  his 
right  to  have  a now  trial,  and  moved  the  Court  for  judgment 
on  the  findings  and  the  admission  in  the  answer,  as  ordered 
by  the  Supreme  Court.  Judgment  was  given  accordingly  on 
the  fifteenth  day  of  December,  1879.  Defendant,  on  the 
twenty-eighth  day  of  February,  1880,  appealed  to  this  Court. 

S.  M.  Buck,  for  Appellant. 

J.  J.  DeHaven,  for  Respondent 

The  Coubt: 

The  questions  now  presented  were  finally  determined  on 
the  former  appeal. 

Judgment  affirmed. 


tNo.  6,938. — Department  One.] 

March  20,  1882. 

PATRICK  ROGERS  et  al.  v.  DAVID  MAHONEY  xt  ax. 

Malicious  Ptosaconon  — Piosabls  Cacss  — Instruction. — In  an  action 
for  malicious  prosecution  the  Court  In  tta  charge  said : **  The  Jury  In  an 
action  for  mallcloue  prosecution  are  not  to  determine  whether  the  facte 
amount  to  a probable  cause ; but  It  la  the  prorlnce  of  the  Court  to  determine 
that  question.  I have  determined  that  question,  gentlemen,  when  I tell  yon 
that  the  very  fact  that  this  man  was  arrested  snd  liberated  In  the  Police 
Court  gare  him  a right  of  action.'* 

Held:  The  charge  was  erroneous.  In  that  the  Court  determined  that  the  facta 
mentioned  established  conclusively  want  of  probable  cause. 

It. — Id. — Id. — Citaaoi  or  Courr  — Excktion  — Psacticb. — Defendants* 

counsel  excepted  “ to  tbat  part  of  the  charge  about  probable  caoee.”  reciting 
the  Brit  sentence  employed  by  the  Court  In  treating  of  the  subject 
Held:  The  exception  to  the  portion  of  the  charge  objected  to  was  sufllclenUy 
specific. 


Appeal  from  a judgment  for  plaintiffs,  and  from  an  order 
denying  a new  trial,  in  the  Twelfth  District  Court  of  the  City 
and  County  of  San  Francisco.  Dainoekfield,  J. 

John  M.  Burnett  and  Frederick  EaU,  for  Appellant*. 

B.  8.  Brooke,  for  Respondent*. 
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The  Co pet: 

This  cause  was  heard  in  Department  One  of  this  Court,  and 
its  opinion  filed  March  20,  1882.  (9  Pac.  C.  L.  J.  220.)  Sub- 
sequently the  Court  granted  a hearing  in  Bank,  which  has  been 
had.  We  are  satisfied  with  the  opinion  of  the  Department; 
and  for  the  reasons  therein  given  the  judgment  and  order  are 
reversed,  and  the  cause  is  remanded  for  a new  trial. 

The  following  is  the  opinion  of  Department  One,  referred 
to: 

After  charging  at  some  length,  the  Court  proceeded : “ The 
jury,  in  an  aotion  for  malicious  prosecution,  are  not  to  deter- 
mine whether  the  facts  amount  to  a probable  cause;  but  it  is 
the  province  of  the  Court  to  determine  that  question.  I have 
determined  that  question,  gentlemen,  when  I tell  you  that  the 
very  fact  that  this  man  was  atrested  and  liberated  in  the  Police 
Court  gave  him  a right  of  action,”  eta 

There  was  such  conflict  in  the  evidence  as  left  it  proper  that 
the  question  of  thfe  existence  of  the  facts  on  which  the  want 
of  probable  cause  depended  should  be  passed  upon  by  the  jury, 
unless  the  Court  below  was  correct  in  holding  that  the  bare 
facts  that  the  woman  called  man  in  the  instruction)  was 
“ arrested  and  liberated  ” in  the  Police  Court  gave  her  a cause 
of  action.  The  charge  was  erroneous,  in  that  the  Court  de- 
termined that  the  facts  mentioned  established  conclusively 
want  of  probable  cause.  The  rule  as  laid  down  by  the  Court 
would  certainly  simplify  the  trial  of  this  class  of  actions.  If 
correct,  the  law  might  be  thus  formulated : First,  where  plain- 
tiff has  been  arrested,  charged  with  an  offense,  and  convicted, 
his  action  for  malicious  prosecution  will  not  lie ; second,  where 
he  has  been  arrested,  charged,  and  discharged,  and  these  facts 
are  proven  to  the  satisfaction  of  the  Court,  the  case  of  plaintiff 
in  an  action  for  malicious  prosecution  is  made  out,  because 
malice  may  be  inferred  from  want  of  probable  cause.  It  needs 
but  to  state  the  second  position  to  show  that  it  can  not  be  suc- 
cessfully maintained. 

The  exception  to  the  portion  of  the  charge  objected  to  was 
sufficiently  specific  under  the  rule  laid  down  in  Hicks  v.  Cole- 
man, 25  CaL  146;  Sill  v.  Reese,  47  id.  348;  and  Robinson  v.  17. 
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P.  R.  R.  Co.,  48  id.  409.  The  whole  charge  can  not  be  ^xeepted 
to  generally.  The  exceptions  should  be  sufficiently  specific  to 
cal!  the  attention  of  the  Court  to  the  alleged  error.  Here  the 
counsel  excepted  “to  that  part  of  the  charge  about  probable 
cause,”  reciting  the  first  sentence  employed  by  the  Court  in 
treating  of  that  subject  We  think  this  was  enough. 

Judgment  and  order  reversed,  and  cause  remanded  for  new 
trial 


[No.  8,178. — Department  Two.] 

April  20,  1882. 

In  the  Matter  of  the  Estate  of  H.  W.  DEAN,  Deceased. 


SrriTi  or  Deceasxo  Pebsons  — Appealable  Oxder. — An  order  of  tbe  Su- 
perior Court  netting  aalde  a decree  of  cettlement  of  the  Snal  account  of 
an  executor  and  vacating  a decree  of  distribution  la  not  an  appealable 
order. 


Appeal  by  executor  from  an  order  vacating  decree  of  settle- 
ment of  final  account  and  decree  of  distribution,  made  by 
Superior  Court  of  the  County  of  Santa  Barbara.  Hines,  J. 

Administration  of  estate  of  deceased  person. 

On  the  thirteenth  day  of  July,  1876,  E.  W.  Dean,  the  ap- 
pellant, as  one  of  the  executors  of  the  estate  of  H.  W.  Dean, 
deceased,  the  other  executor  having  removed  from  the  State, 
rendered  to  the  Probate  Court  of  Santa  Barbara  County  a 
final  account  of  his  administration,  and  at  the  same  time  a 
petition  for  final  distribution. 

On  July  25,  1876,  the  Probate  Court  made  an  order  pur- 
porting to  allow  the  account,  distribute  the  estate,  and  to  dis- 
charge the  executors. 

After  finding  that  the  notice  of  hearing  of  the  settlement 
of  account  and  petition  for  distribution  was  defective,  the 
Superior  Court  of  Santa  Barbara  County,  on  the  application 
of  Nellie  T.  Bassett,  a party  interested  in  the  estate,  and 
after  hearing,  on  September  5,  1881,  ordered  and  adjudged 
“that  the  decree  made  and  entered  by  the  Probate  Court  of 
the  county  of  Santa  Barbara,  on  the  twenty-fifth  day  of  July, 
1876,  in  the  matter  of  the  estate  of  H.  W.  Dean,  deceased,  ap- 
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proving,  allowing,  and  settling  the  final  accounts  of  E.  W. 
Dean,  and  finally  and  fully  discharging  said  Dean  and  Syl- 
vester Trull  from  the  further  execution  of  their  trusts,  be  and 
the  same  is  hereby  vacated  and  set  aside ; and  that  E.  W. 
Dean,  executor  of  the  estate  of  H.  W.  Dean,  deceased,  be  and 
is  hereby  required  to  file  with  the  clerk  of  the  Court,  within 
thirty  days,  a further  inventory  of  the  property  belonging  to 
said  estate  which  has  come  into  his  hands,  and  also  an  ac- 
count of  all  money  received  by  him  belonging  to  the  said 
estate,  and  for  and  on  account  thereof,  and  of  all  money  paid 
out  by  him  on  account  of  claims  duly  presented  and  allowed.” 
After  settlement  of  his  bill  of  exceptions,  the  executor,  E. 
W.  Dean,  took  this  appeal. 

R.  B.  Canfield,  for  Appellant 

TF.  C.  Stratton,  for  Respondent 

On  the  authority  of  Estate  of  Cdhalan,  60  Cal.  232,  appeal 
dismissed. 


[No.  8,811.— Department  Two.1 
April  21,  1882. 

WILLIAM  H.  BROADRIBB,  an  Insane  Person,  bt  H. 
GOODCELL,  Jr.,  his  Guardian,  v.  LUTHER  0.  TIB- 
BETTS ET  AL. 

Appealable  Order. — The  defendant  appealed  from  an  order  of  the  Court 
below  denying  hig  motion  for  Judgment  by  default  against  the  plaintiff 
H.  Goodcell,  Jr.,  guardian  of  William  Broadrlbb,  Insane,  for  the  gum  of  one 
hundred  and  thirty-seven  dollars  and  forty-four  cents,  and  that  said  Goodcell 
be  removed  from  the  position  of  guardian,  as  prayed  In  defendants'  cross- 
complaint  Held:  The  order  is  not  an  appealable  order. 

Appeal  by  defendant  Luther  C.  Tibbetts  from  an  order  of 
the  Superior  Court  of  tho  County  of  San  Bernardino  denying 
motion  for  judgment  by  default  on  cross-complaint  Rolfe,  J. 

Action  of  foreclosure  of  mortgage.  The  action  was  brought 
against  defendant  Luther  C.  Tibbetts  and  Eli*  M.,  his  wife. 
The  transcript  contains  what  purports  to  be  the  answer  and 
cross-complaint  of  the  defendant,  Luther  C.,  appearing  in 
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propria  persona  as  the  defendant  in  the  case,  but  contains  no 
evidence  of  their  service  or  filing  except  the  following : 

“Demand  for  judgment  (Title  of  court  and  cause.)  Now 
comes  defendant  Luther  C.  Tibbetts  and  asks  for  and  demands 
judgment  by  default  against  H.  Goodcell,  Jr.,  guardian  for 
William  Broadribb,  insane,  for  the  sum  of  one  hundred  and 
thirty-seven  dollars  and  forty-four  cents,  and  that  said  Goodoell 
be  removed  from  the  position  of  guardian  of  the  estate  of  Wil- 
liam H.  Broadribb,  or  the  person  and  estate  of  said  Broadribb, 
and  that  all  of  said  Goodcell’s  acts  as  guardian  be  set  aside, 
and  that  the  note  and  mortgage  now  in  the  hands  of  the  said 
Goodcell  be  put  into  the  hands  of  Edward  Broadribb,  guardian 
of  the  person  and  estate  of  said  William  H.  Broadribb,  and 
that  Edward  Broadribb  be  authorized  and  empowered  to  go 
on  and  settle  up  the  estate  of  William  H.  Broadribb,  and  re- 
port to  this  Court  upon  the  pleadings  in  the  before-entitled 
action,  for  the  following  reason : A copy  of  plaintiffs  complaint 
was  served  on  defendant  December  6,  1881,  and  that  within 
ten  days  thereafter  defendant  served  on  plaintiff’s  attorneys 
copy  of  answer  and  a cross-complaint,  and  put  the  original 
answer  and  cross-complaint  on  file  in  the  Clerk’s  office  of  this 
county,  and  that  more  than  ten  days  have  expired  and  plaintiff 
has  neither  got  an  extension  of  time,  demurred  to  defendant’s 
answer  and  cross-complaint,  made  a motion  to  strike  out,  nor 
answered  the  same.  Luther  C.  Tibbetts,  Defendant  in  person. 
Indorsed:  Filed  January  3,  1882.” 

This  demand  for  judgment  was  denied  by  the  Court  below, 
and  the  defendant  Luther  C.  gave  notice  of  appeal.  Respond- 
ent moved  in  this  Court  to  dismiss  the  appeal. 

A.  B.  Paris  and  R.  E.  Bledsoe,  for  the  motion. 

Luiher  0.  Tibbetts,  in  propria  persona,  contra. 

The  Cottets 

The  appeal  in  this  case  is  “from  the  order  of  said  Court  [the 
Superior  Court  of  San  Bernardino  County]  denying  defend- 
ant’s motion  for  judgment  by  default  against  H.  Goodcell, 
Jr.,  guardian  of  William  Broadribb,  insane,  for  the  sum  of. 
one  hundred  and  thirty-seven  dollars  and  forty-four  cents, 
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and  that  Goodcell  be  removed  from  the  position  of  guardian, 
as  prayed  in  defendants’  cross  complaint.” 

Section  963,  C.  C.  P-,  enumerates  the  cases  in  which  an  ap- 
peal may  be  taken  from  a Superior  Court  to  the  Supreme 
Court,  md  the  order  above  specified  is  not  embraced  in  said 
enumeration. 

Appeal  dismissed. 


INo.  8,410. — Department  Two.] 

April  2 f,  1882. 

THE  PEOPLE  ex  eel  A.  J.  LOWRY  t>.  LOUIS  MoLANE 

et  al. 

Bbckiveb  or  Raii.koad  — Eobbcujsdbb  or  Mostgaob  — Rbmbdy  — Mandamus. 
— Application  for  a writ  of  mandomu  to  compel  the  receiver  of  a railroad 
appointed  In  a foreclosure  suit  to  operate  the  road. 

Eeld:  There  la  a plain,  speed;,  and  adequate  remedy,  if  the  plaintiff  la 
entitled  to  any,  In  the  cause  and  court  In  which  the  defendant  was  appointed 
receiver. 


Application  for  alternative  writ  of  mandamus. 

The  affidavit  states  in  effect  that  by  an  order  made  on  the 
twenty-first  day  of  December,  1879,  by  the  Fifteenth  District 
Court  in  and  for  the  County  of  San  Francisco,  in  an  action 
for  the  foreclosure  of  a mortgage  upon  the  Placerville  and 
Sacramento  Railroad  Company,  then  pending  in  said  Court, 
and  now  pending  in  the  Superior  Court  of  said  City  and 
County,  the  defendant  was  appointed  receiver  of,  said  railroad 
and  authorized  to  take  possession  and  control  of  the  same, 
and  that  under  the  said  order,  which  still  continues  in  full 
force  and  effect,  he  entered  upon  and  took  possession  and  con- 
trol of  the  said  railroad,  and  of  all  of  its  rights,  privileges,  and 
franchises,  and  thence  hitherto  has  and  still  does  keep  and 
retain  possession  of  the  same,  but  that  he  has  failed  and  re- 
fused, and  still  fails  and  refuses,  to  operate  the  same. 

No  briefs  on  file. 

The  Coubt: 

The  application  for  the  alternative  writ  of  mandate  is 
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denied.  There  is  a plain,  speedy,  and  adequate  remedy,  if 
tbe  petitioner  is  entitled  to  any,  in  the  cause  and  court  in 
which  McLnne  was  appointed  receiver.  (C.  C.  P.,'  § 1086.) 
The  petitioner  should  make  his  application  to  that  forum. 
Application  denied. 


(No.  8,388. — Department  Two.] 

June  29,  1882. 

HENRY  GOODCELL*  Sb.,  v.  R.  A.  DAVIS  kt  ax» 


Damages  roe  Pxitolous  Amiu 


Appeal  by  the  defendant,  the  San  Bernardino  Gas  Light 
Company,  from  the  judgment  of  the  Superior  Court  of  the 
County  of  San  Bernardino,  and  from  an  order  denying  a 
motion  for  :•  new  trial.  Rolfe,  J. 

Action  of  foreclosure  of  mechanics’  lien. 

The  action  was  brought  to  foreclose  a lien  for  material  fur- 
nished  by  the  plaintiff  to  the  defendant  Davis,  as  a contractor, 
in  the  construction  of  a building  belonging  to  the  defendant, 
the  Gas  Light  Company.  The  defendant  Davis  made  no 
defense.  The  Gas  Light  Company  appeared  and  answered. 
Upon  a trial  being  had,  judgment  went  for  the  plaintiff. 

Boyer  & Gibson,  for  Appellant 

Paris  & Goodcell,  for  Respondent 

The  Coubt: 

The  only  issue  presented  by  the  answer  of  the  defendant, 
the  San  Bernardino  Gas  Light  Company,  was  as  to  the  filing 
hv  plaintiff  of  his  claim.  The  findings  of  the  Court  below  are 
full  as  to  the  filing  of  the  claim.  There  is  no  merit  in  the 
appeal;  it  was  evidently  taken  for  delay.  The  judgment  is 
affirmed,  with  twenty-five  per  cent  damages. 
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{No.  8,327. — Id  Bank.) 

December  11,  1882. 

THE  CENTRAL  PACIFIC  RAILROAD  COMPANY  v. 
THE  SUPERIOR  COURT  OF  TULARE  COUNTY. 

Removal  or  Caser  to  Federal  Court  — Jurisdiction  — Prohibition. — In 
an  action  to  recover  State  and  county  taxes,  defendant  answered  and  also 
filed  a bond  and  petition  for  a removal  of  the  cause  to  the  Circuit  Court  of 
the  United  States,  on  the  ground  that  the  suit  was  one  arising  under  the 
constitutional  laws  of  the  United  States,  and  the  petition  being  denied, 
applied  to  this  Court  for  a writ  of  prohibition.  Writ  denied. 

Application  for  a writ  of  prohibition  to  the  Superior 
Court  of  Tulare  County. 

The  facta  relied  upon  in  the  lower  Court,  to  support  the 
petition,  aro  the  same  as  those  involved  in  the  San  Fran- 
cisco and  North  Pacific  Railroad  Company  v.  The  State 
Board  of  Equalization,  60  Cal.  12;  and  the  Central  Pacific 
Railroad  Company  v.  The  State  Board  of  Equalization,  id.  35 

Creed  Haymond,  for  Plaintiff. 

A.  L.  Hart,  Attorney  General,  for  Defendant 

The  Court : 

We  are  not  satisfied  that  this  is  a proper  case  for  the  issu- 
ance of  a writ  of  prohibition — a writ  in  the  nature  of  a preroga- 
tive writ. 

Writ  denied,  and  proceeding  dismissed. 

Morrison,  0.  J.,  and  Thornton,  J.,  expressed  no  opinion. 


[No.  7,558. — Department  One.] 

December  20,  I8S2. 

SAMUEL  B.  MARTIN  ».  ANTHONY  THOMPSON. 

Action  to  Rbcovw*  Pnbsonal  Pbopcttt  — Chop  Growing  on  Land  Hau> 
Adtibsklt. — An  action  can  not  be  maintained  to  recover  grain  eovrn  and 
harveeted  by  defendant  upon  lands  to  wblcb  be  claimed  title,  and  of  which 
he  bad  the  actual  adreree  and  excitative  poraeeelon. 
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Id. — Id. — Cases  Dimtnouuhed. — Ballech  v.  Miser.  16  C»L  674 ; Barton  v. 
nothin.  IS  Pd.  BL  SIS ; BUU>tt  V.  PoiceU,  10  Watts,  4ES ; Mather  r.  Trinity 
Church,  3 S«rg.  A B.  609  ; 8.  C.  8 Am.  Dec.  663  ; Kimball  T.  Lohmae,  31 
Cml.  159;  Atherton  t.  Fowler,  96  D.  8.  SIB,  dUtlngnUhed. 

Leave  to  Amend  — Discretion  or  Cooet. — It  can  not  be  held  that  It  la  an 
abnae  of  discretion  for  the  Court  to  refuse  to  allow  an  amendment  to  the 
complaint,  where  It  does  not  appear  from  the  transcript  that  any  pro- 
posed amendment  was  served  or  presented,  or  that  the  notice  of  motion 
pointed  out  the  precise  amendment  which  the  plaintiff  would  ask  leave  to 
make. 


Appeal  from  a judgment  for  the  defendant,  and  from  an 
order  denying  a new  trial,  in  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.  Wilson,  J. 

A petition  for  hearing  in  Bank  was  filed  in  this  case  after 
judgment,  and  denied. 

L.  Aldrich  and  E.  D.  Wheeler,  for  Appellant. 

Mich.  Mullany,  for  Respondent 

The  Cottbt: 

The  actio  l is  brought  to  recover  the  possession  (or  the  value 
thereof)  of  certain  grain  sown  and  harvested  by  defendant 
upon  lands  to  which  he  claimed  title,  and  of  which  he  had 
the  actual  adverse  and  exclusive  possession.  The  action  car 
not  be  maintained. 

In  Halleck,  Executor,  v.  Mixer,  16  Cal.  674,  a demurrer  to 
the  complaint  had  been  sustained  in  the  Court  below  upon 
the  ground  that  the  complaint  showed  the  title  to  land  to  be 
involved  in  such  sense  as  precluded  the  action.  The  com- 
plaint alleged  that  the  .plaintiff’s  testator  was  seised  and 
possessed  of  certain  real  estate  at  the  time  of  his  death,  and 
that  the  executor,  ever  since  his  appointment,  had  been  in 
possession  of  the  same;  that  persons  (whose  names  were  not 
designated)  had  entered  upon  the  lands  without  authority 
and  cut  down  timber  growing  thereon,  to  the  amount  of  three 
hundred  cords;  that  defendant  afterward  also  entered  upon 
the  premises,  without  authority,  and  removed  the  wood  thus 
cut,  and  still  detained  it,  etc.  There  was  no  suggestion  or 
pretense  that  the  defendant,  or  any  other  person  than  plaintiff 
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and  his  testator,  ever  had  possession  of  the  land  on  which  the 
wood  was  cut. 

It  was  said  by  the  Supreme  Court,  in  reversing  the  judg- 
ment of  the  District  Court,  that  the  complaint  in  Halleck  v. 
Mixer  did  not  show  title  to  the  land  to  be  involved  in  such 
sense  as  to  preclude  the  action.  “ In  all  cases  where  the 
owner  of  real  estate  sues  for  property  severed  from  the  free- 
hold, the  action  must  rest  upon  the  proof  in  the  first  instance 
of  title  or  right  of  possession  (or  possession)  taken  previous 
in  the  plaintiff;  and,  if  the  position  of  the  respondent  were 
tenable,  no  action  for  the  recovery  of  said  property  would 
ever  lie.  If  the  complaint  alleged  the  title,  it  would,  upon 
his  argument,  be  demurrable;  if  it  merely  alleged  ownership 
of  the  property,  the  party  would  he  excluded  on  the  trial  from 
the  proof  of  his  title,  or  be  nonsuited  on  its  production.  The 
true  rule  is  this:  The  plaintiff  out  of  possession  can  not  sue 
for  property  severed  from  the  freehold,  when  the  defendant 
is  in  possession  of  the  premises  from  which  the  property  was 
severed — holding  them  adversely  in  good  faith  under  claim 
and  color  of  title;  in  other  words,  the  personal  action  can 
not  be  made  the  means  of  litigating  and  determining  the  title 
to  the  real  property  as  between  conflicting  claimants.  But 
the  rule  doea  not  exclude  the  proof  of  title  on  the  part  of  the 
plaintiff  in  other  cases,  for  it  is,  as  we  have  already  observed, 
upon  such  proof  that  the  right  of  recovery  rests.  * * * 

A mere  intruder  or  trespasser  is  in  no  position  to  raise  the 
question  of  title  with  the  owner  so  as  to  defeat  the  action.” 
The  Court  then  cites  with  approval  Harlan  v.  Harlan,  15 
Pa.  St.  513. 

This  was  the  case  of  Harlan  v.  Harlan.  The  plaintiff  was 
the  purchaser  of  certain  real  estate*  being  a cotton  manufac- 
tory. Certain  machinery  in  the  mill  passed  to  him  as  a part 
of  the  freehold.  A fixture,  part  of  the  machinery,  was  detached 
by  the  former  owner,  and  it  was  held  that  the  purchaser  of 
the  real  estate  could  maintain  replevin  for  it. 

Certain  cases  were  cited  by  counsel  as  authority  to  the  point 
that  the  action  would  not  lie ; but  Roger,  J.,  commenting  upon 
those  cases,  pointed  out  the  distinction  between  them  and  the 
case  then  at  bar. 

In  the  case  of  Harlan  v.  Harlan,  the  title  to  the  real 
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property  was  not  disputed  by  the  defendant,  and  the  Court 
suggested  that  it  might  be  that  the  mere  assertion  of  a title 
would  avail  little.  “ The  Court  looks  to  the  substance,  and 
where  it  appears  in  truth  it  is  a trial  of  title,  then  it  is  prop- 
erly ruled  that  replevin  is  not  the  proper  action,  but  that  it 
must  be  tried  in  another  form.” 

It  was  said  in  Elliott  v.  Powell,  10  Watts,  453,  as  was  also 
said  in  Halleck  v.  Mixer,  supra,  it  is  a mistaken  supposition 
that  title  to  real  estate  may  not  be  incidentally  tried  in  a 
transitory  action,  much  less  that  replevin  can  not  be  main- 
tained where  the  plaintiff  can  make  title  to  the  chattel  only 
by  making  title  to  the  land  from  which  it  was  severed.  (See 
also  Heath  v.  Ross,  12  Johns.  140;  Goff  v.  Hawks,  5 J.  J. 
Marsh.  341;  Player  v.  Roberts,  Wm.  Jones,  243.)  The  cases 
cited  by  the  Pennsylvania  Court  in  Harlan  v.  Harlan  indi- 
cate the  true  rule.  In  Mather  v.  Trinity  Church,  3 Serg.  & 
E.  509,  S.  C.,  8 Am.  Dec.  663,  it  was  ruled  that  trover  for 
gravel  from  land  does  not  lie  by  one  who  has  the  right  of 
possession  against  one  who  has  the  actual  adverse  possea- 
«ion  “ and  sets  up  title  to  it  ” — that  conflicting  claims  of  title 
can  not  be  tried  in  the  action  of  trover.  To  the  same  effect, 
Baker  v.  Howell,  6 Serg.  & It.  476;  Brown  v.  Caldwell, 
10  id.  114;  S.  C.,  13  Am.  Dec.  660.  The  cases  go  to  the 
point  that  where  the  property  sued  for  has  been  severed 
from  plaintiff’s  land,  he  can  show  his  ownership  of  the 
ehattel  by  showing  his  ownership  of  the  land  unless  de- 
fendant has,  and  had  when  the  property  was  severed  from 
the  freehold,  adverse  possession  of  the  land,  claiming  title 
thereto.  Of  course,  to  exclude  plaintiff’s  right  to  sue  for  the 
personal  property,  defendant  must  have  the  adverse  possession, 
claiming  title.  If  a tenancy  or  quasi  tenancy  exists,  the  de- 
fendant and  occupant  not  claiming  to  be  owner  of  the  per- 
sonal property,  as  owner  of  the  realty,  the  reason  for  preclud- 
ing the  personal  action  does  not  exist.  ( Harlan  v.  Harlan, 
tupra;  F arrant  v.  Thompson,  5 Bam.  & Aid.  826;  Mooers  v. 
Wait,  3 Wend.  104;  S.  C.,  20  Am.  Dec.  667.) 

But  we  find  nowhere  (except  in  Kimball  v.  Lohmas,  31 
Cal.  159),  that,  with  respect  to  the  right  of  a plaintiff  to  re- 
tort to  replevin,  a distinction  exists  between  a defendant  in 
tdverse  possession  of  the  land,  claiming  title  by  writing,  and 
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a defendant  in  adverse  possession,  claiming  title  without  any 
written  foundation  for  the  claim.  The  distinction  seems  to 
have  been  suggested  by  a phrase  employed  in  the  opinion  of 
Halleck  v.  Mixer,  with  reference  to  a holding  adversely  “ in 
good  faith,”  etc. 

But  the  case  now  before  us  differs  in  two  respects  from 
Kimball  v.  Lohmas:  1.  The  defendant  claims  a right  to 

the  possession  under  color  of  title.  2.  The  grain,  the  sub- 
ject of  the  present  controversy,  was  sown  while  defendant 
was  in  the  adverse  possession  of  the  land.  It  did  not  exist, 
even  potentially,  while  plaintiff  had  possession  of  the  land  — 
if  plaintiff  ever  had  possession  of  the  land. 

The  present  is  also  unlike  the  case  of  Atherton  v.  Fowler, 
96  U.  S.  513.  There  the  hay,  the  subject  of  controversy, 
was  cut  from  the  meadows  set  in  grass  by  plaintiff’s  testator. 
And  besides,  in  that  case,  the  District  Court  of  the  State, 
“ having  given  the  law  on  the  subject  very  clearly  ” (in  favor 
of  plaintiff’s  right  to  maintain  the  action),  and  inasmuch  as 
it  related  to  “ a doctrine  not  affected  by  the  Constitution  or 
laws  of  the  United  States,”  the  Supreme  Court  of  the  United 
States  held,  they  “ must  take  it  to  have  been  correctly  ex- 
pounded to  the  jury.”  (96  U.  S.  515.) 

There  is  no  precedent  for  an  action  like  the  present,  and 
no  good  reason  why  this  should  be  made  a precedent. 

We  can  not  say  the  Court  abused  its  discretion  in  disallow- 
ing plaintiff’s  motion  to  file  a second  amended  complaint.  It 
does  not  appear  from  the  transcript  that  any  proposed  amend- 
ment was  served  or  presented,  or  that  the  notice  of  motion 
pointed  out  the  precise  amendment  which  plaintiff  would  ask 
leave  to  make  or  file. 

Judgment  and  order  affirmed. 


[No.  7,555. — Department  One.l 
December  22,  1882. 

SAMUEL  B.  MARTIN  v.  MARTIN  DURAND  et  al. 

Action  to  Ricorm  Pnbbonal  Peofeett  — Chop  Geowino  on  Land  Held 
Aetehselt. 
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Appeal  from  a judgment  for  the  defendants,  and  from  an 
order  denying  a new  trial,  in  the  Superior  Court  of  the  City 
and  County  of  San  Francisco.  Wilson,  J. 

L.  Aldrich  and* 2?.  D.  Wheeler,  for  Appellant. 

Mich.  Mullany,  for  Respondents. 

The  Coubt: 

On  the  authority  of  Martin  v.  Thompson,  supra,  judgment 
and  order  affirmed. 


(No.  8,861.  — In  Bank.] 

. , December  22,  1882. 

JOHN  BRIOKELL  e.  DAVID  F.  BATCHELDER  et  al. 

POIECI.OSrBB  — MoitTOAOE  — PROMISSORY  NOT*  — INTEREST DEFAULT  — Pr»- 

matere  Commencement  of  Action. — When  the  Interest  on  ■ promissory 
□ote  Is  made  payable  montbly,  and  the  note  contains  the  additional  clause 
following:  “Any  Interest  remaining  due  and  unpaid  shall  be  added  monthly 
to  the  principal,  and  bear  Interest  at  the  same  rate and  where  the  mort- 
gage securing  said  note  provides  that  In  case  default  shall  be  made  In  the 
payment  of  the  principal  sum,  or  the  Interest  thereon,  or  any  part  thereof, 
according  to  the  terms  of  the  note,  the  mortgagee  Is  empowered  to  proceed 
to  sell  the  mortgaged  premises  In  the  manner  prescribed  by  law ; and  further, 
that  out  of  the  proceeds  of  such  sale  the  mortgagee  shall  retain  the  principal 
sum,  with  Interest,  costs,  and  charges  of  sale,  and  attorney's  fees;  and 
farther,  where  a subsequent  mortgage,  between  the.  same  parties,  contained 
the  stipulation  that  all  arrearages  of  monthly  Interest  then  existing,  or  there- 
after to  accrue  upon  the  prior  note,  snail  bear  interest  from  the  date  re- 
spectively at  which  they  have  accrued,  or  lhall  accrue,  at  a higher  rate  than 
that  expressed  In  the  note  — 

Beld:  Taking  the  terms  of  said  note  and  mortgage  together,  the  mortgagee 

has  the  right  on  default  In  the  montbly  payment  of  the  Interest,  to  com- 
mence an  action  to  foreclose. 

In.  — Sale.  — Held,  further,  the  power  given  In  the  mortgage  “ to  proceed  to 
sell  In  the  manner  prescribed  by  law,’’  la  In  substance  the  same  as  a power 
to  proceed  to  sell  by  means  of  an  action  to  foreclose. 

Mortoaqe  — Construction.  — The  clause  In  the  mortgage,  giving  the  right  to 
sell  In  case  of  default,  refers  to  a default  In  the  payment  of  Interest,  not 
to  a default  In  adding  It,  when  unpaid,  to  the  principal ; the  right  to  dis- 
pose of  the  Interest  due  and  unpaid,  In  the  mode  prescribed  In  the  note, 
was  given  to  the  mortgagee,  nit  to  the  mortgagors;  the  mortgagee  might 
delay  It,  or  waive  It,  but  a delay  In  exercising  this  right  could  not  be  con- 
strued as  depriving  him  of  It 
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Cask  Distinguished. — The  clause  In  the  mortgage,  above  quoted,  la  entirely 
unlike  that  In  Bank  of  Ban  Luis  Obispo  v.  Johnson,  S3  Cal.  80. 

Mortgage — Construction.  — The  stipulation  contained  In  the  subsequent 
mortgage  aforesaid  merely  refers  to  the  rate  of  Interest  which  the  arrearages 
of  Interest  referred  to  In  It  are  to  bear,  Increasing  the  rate,  and  nothing 
more.  The  clauses  In  the  mortgages  and  note  are(  to  be  considered  to- 
gether. 

In.  — Taxes  — Default.  — Where  a mortgage  contains  the  covenants,  that 
the  mortgagors  shall  pay  all  taxes  upon  the  mortgaged  premises,  and 
that,  In  defanlt  thereof  by  them,  the  mortgagee  shall  be  empowered  to 
seil,  such  default  gives  the  mortgagee  the  right  to  proceed  to  foreclose. 
If  there  Is  no  other.  It  makes  no  difference  that  the  mortgagee,  has  the 
right  to  pay  the  taxes  and  charge  them  to  the  mortgagors,  the  same  to 
become  part  of  the  mortgage  Hen.  The  right  to  foreclose  Is  not  waived 
or  lost,  or  the  default  condoned  by  the  mortgagee  on  hla  paying  the  taxes 
and  charging  the  mortgagor. 

In.  — Id.  — Id.  — Cask  Criticised  and  Distingcishxd.  — Williams  v.  Towns- 
end. 31  N.  Y.  411. 

Consideration.  — In  drawing  Instruments  of  any  kind  where  a consideration 
Is  essential.  It  Is  not  necessary,  nor  Is  It  the  practice,  to  repeat  tbs  con- 
sideration upon  the  Insertion  of  every  several  promise  or  covenant.  Where 
a sufficient  consideration  Is  expressed,  none  can  be  Implied. 

Conteact  of  Married  Woman.  — Section  187  of  the  Civil  Code,  under  which 
a married  woman  was  unable  to  make  a contract  for  the  payment  of 
money,  was  changed  by  the  Legislature  of  1873-4,  taking  effect  July  1, 
1874,  so  that  a married  woman  could  make  such  contract,  and  bind  herself 
by  note  and  mortgage.  A mortgage  executed  by  a married  woman  June  1, 
1874,  was  binding  upon  her. 

Jury. — The  point  whether  the  recognition  by  a married  woman  of  an  obliga- 
tion for  the  payment  of  money,  void  when  made,  after  the  dlsalbllty  to  ao 
contract  had  been  removed,  did  not  make  the  obligation  binding  upon  her, 
noticed  but  not  decided. 


Appeal  from  a judgment  for  the  plaintiff  in  the  Twenty- 
third  District  Court  in  and  for  the  City  and  County  of  San 
Francisco.  Thobnton,  J. 

Sol.  Hydenfeldt,  Jr.,  S.  Hydenfeldt,  and  Eydenfeldt  & 
Jefferson,  for  Appellant 

The  Court  erred  in  overruling  the  demurrer. 

At  the  time  the  note  and  mortgage  for  thirty-six  thou- 
sand dollars  were  made  and  delivered,  June  1,  1874,  the  de- 
fendant, Maria  Baker  Batchelder,  was  and  still  is  a married 
woman,  and  could  make  no  contract  for  the  direct  pay- 
ment of  money.  (C.  C.,  § 167,  before  repeal.)  Neither 
could  she  dispose  of  the  community  property,  for  the  law 
placed  the  control  and  disposition  of  it  during  life  and  covers 
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ture  in  the  husband.  Therefore,  she  could,  at  the  time  this 
note  and  mortgage  were  made,  make  a contract  of  such  character 
only  in  reference  to  her  separate  estate;  and  in  order  for  the 
complaint  to  state  a cause  of  action  against  her,  it  should 
contain  an  allegation  that  the  contract  was  made  in  reference  to 
her  separate  estate  or  property,  and  the  condition  of  the  pro- 
perty should  also  he  stated.  There  being  no  allegation  of  this 
kind,  the  complaint  is  fatally  defective.  ( Coats  v.  McKee, 
26  Ind.  223 ; Robson  £ Allen  v.  Shelton  & Husband,  14  La. 
An.  712;  Sexton  v.  Fleet,  6 Abb.  Pr.  (N.  Y.),  8-10;  Murray 
et  al.  v.  Keyes  et  al.,  35  Pa.  St  384;  Wallace  v.  Rippon,  2 
Bay  (S.  C.),  112;  Trimble  v.  Miller,  24  Tex.  214;  Covingtons 
v.  Burleson,  28  id.  368.) 

The  defendant,  Maria  Baker  Batchelder,  being  unable  to 
make  a contract  for  the  direct  payment  of  money  on  June  1, 
1874,  simply  joining  in  the  note  with  her  husband,  made  it 
the  obligation  of  the  husband  alone.  ( Shartzer  v.  Love,  40 
Cal.  93;  Brown  v.  Orr  et  al.,  29  id.  120;  Althof  v.  Conheim, 
38  id.  233.) 

The  Court  erred  in  overruling  the  demurrer,  for  the  further 
reason  that  at  the  time  of  the  commencement  of  this  action 
nothing  was  due  on  the  thirty-six-thousand-dollar  note  of 
June  1,  1874,  and  therefore  the  suit  to  foreclose  the  mort- 
gage was  premature.  ( Bank  of  San  Luis  Obispo  v.  Johnson, 
53  CaL  99;  Williams  v.  Townsend,  31  N.  Y.  411;  Jones  on 
Mortgages,  1175.) 

The  note  and  mortgage  of  June  1,  1874,  upon  a legitimate 
construction,  do  not  authorize  a foreclosure  upon  the  breach 
of  any  condition  before  the  first  day  of  June,  1879.  But  if 
there  should  be  any  doubt  in  this,  then  the  clause  above  quoted 
in  the  third  mortgage  must  of  a certainty  set  it  at  rest  A new 
contract  is  made,  increasing  the  rate  of  interest,  and  expressly 
provides  what  shall  be  done,  not  only  with  the  interest  in  default, 
but  for  the  interest  that  shall  accrue,  viz.,  all  interest  in  default, 
whether  past  or  future,  shall  bear  interest  at  the  rate  of  one 
per  cent,  and  be  added  to  the  principal.  ( Haggerty  v.  The 

Allaire  Works,  5 Sandf.  230-237.) 

Again,  to  give  the  construction  asked  for  by  counsel  for  re- 
spondent to  this  mortgage  is  to  declare  in  favor  of  a penalty, 
and,  in  effect,  it  would  work  a forfeiture  of  the  contract. 

CUl.  Reps.  LXII — 40 
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Now,  it  is  a universal  rule  of  courts  of  equity  never  to  en- 
force either  penalty  or  a forfeiture.  (Story’s  Eq.  Jur.,  vol. 
2,  sec.  1819.) 

“ Contracts  under  which  a forfeiture  is  claimed  to  have  ac- 
crued should  be  construed  strictly,  and  the  facts  urged  in  sup- 
port of  the  forfeiture  ought  to  be  clear  and  explicit,  and  not 
be  left  to  inference  or  argument.”  (For*  Schmidt  v.  Hunting- 
ton,  1 Cal.  56;  Colman  v.  Clements,  23  id.  248;  Wiseman  v. 
McNulty,  25  id.  237 ; Waring  v.  Crow,  11  id.  367.) 

By  increasing  the  rate  from  ten  to  twelve  per  cent  upon  the 
interest  in  arrears,  and  all  interest  to  accrue  and  be  in  arrears 
on  the  mortgage  of  June  1,  1874,  the  mortgagee  was  increasing 
and  adding  to  his  debt  the  sum  of  eight  hundred  and  seventy- 
live  dollars.  This  is  the  consideration  by  which  the  clause  in 
the  mortgage  of  February  20,  1877,  is  governed. 

Parties  can  make  a certain  agreement  between  themselves 
for  a consideration  referable  to  this  agreement  alone,  and  at  the 
same  time  bind  themselves  in  the  oontract  to  carry  out  or  ex- 
tend the  terms  of  a foreign  contract,  based  upon  an  entirely 
different  and  separate  consideration.  (Parsons  on  Contracts, 
5th  edition,  vol.  2,  page  217.) 

The  Court  erred  in  giving  judgment  against  the  defendant, 
Maria  Baker  Batchelder,  for  deficiency  after  sale.  ( Butler  v. 
Baber,  54  Cal.  178.) 

The  mortgage  gives  the  mortgagee  no  right  to  consider  the 
whole  principal  sum  and  interest  due,  with  the  right  to  fore- 
close upon  default  in  the  payment  of  taxes  by  the  mortgagors. 

< Jones  on  Mortgages,  voL  2,  sec.  1175;  Williams  v.  Townsend, 
31  N.  Y.  411,  412.) 

E.  J.  and  J.  H.  Moore,  for  Respondent 

Defendants’  demurrers  were  all  properly  overruled. 

If  default  is  alleged,  in  that  interest  was  not  paid,  or  that 
taxes  were  neglected  to  be  paid  by  defendants  and  were  paid 
by  plaintiff,  and  not  repaid  to  him,  does  it  not  plainly  follow 
that  the  right  to  foreclose  and  sell  at  once  arose  upon  such 
default  ? 

Defendants’  neglect  to  pay  the  taxes,  and  their  payment  by 
plaintiff  to  prevent  the  sale  of  the  mortgaged  premises  for. 
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such  taxes,  gave  plaintiff  the  complete  right  of  action  to  fore- 
close at  once,  and  collect  the  whole  debt.  How  otherwise  can 
plaintiff  be  “empowered  to  sell  the  premises  above  described 
in  the  manner  prescribed  by  law,  and  out  of  the  proceeds  of 
such  sale  retain  the  above  amount  of  $36,000,  with  interest,” 
etc.  ? 

The  decisions  applicable  to  this  branch  of  the  case  are: 
Whitcher  v.  Webb,  44  CaL  127 ; Bank  of  San  Luis  Obispo  v. 
Johnson,  53  id.  499;  McKissick  v.  Cannon,  4 P.  C.  L.  J.  285. 

The  mortgage  is  exactly  in  accordance  with  the  approved 
forms  in  like  cases.  (See  Spaulding’s  Law  Encyclopedia  and 
Forms,  ed.  1887,  p.  345.) 

The  general  principles  applicable  to  this  case,  in  this  re- 
gard, are  also  -aid  down  in  1 Jones  on  Mortgages,  §§  71-77; 
Chick  v.  Willetts,  2 Kan.  384,  385;  id.  54;  Rubens  v.  Prindle, 
44  Barb.  336;  Broderick  v.  Smith,  26  id.  539;  37  id.  60;  15 
How.  Pr.  434;  24  id.  400. 

Judgment  was  properly  entered  on  the  complaint,  and 
answers  upon  the  ground  stated,  because  the  answers  failed 
to  deny  the  facts  alleged.  They  do  not  deny  the  genuineness 
and  due  execution  of  the  notes  and  mortgages.  “In  such 
cases  there  can  be  no  issue  of  fact  upon  the  tenor  or  effect  of 
the  instrument”  (Burnett  v.  Steams,  33  Cal.  473,  474; 

, Sacramento  Co.  v.  Bird,  31  id.  67-73;  Corcoran  v.  Doll,  32 
id.  83-88.) 

Every  denial  is  of  some  conclusion  of  law,  made  to  negative, 
not  some  fact  stated  by  the  complainant,  but  some  legal  con- 
clusion only.  Such  denials  are  mere  evasions.  ( Lighter  v. 
Menzel,  35  Cal.  460;  Burke  v.  Table  Mountain  W.  Co., 
12  id.  403,  407 ; Piercy  v.  Sabin,  10  id.  22,  27 ; Nelson  v.  Mur- 
ray, 23  id.  338;  Lightner  v.  Menzel,  35  id.  452;  Castro  v. 
Wetmore,  16  id.  379;  Christy  v.  Dana,  42  id.  174;  Kinney 
v.  Osborne,  14  id.  113 ; Towdy  v.  Ellis,  22  id.  659 ; Higgins  v. 
Wcrtell,  18  id.  330,  333.) 

The  notes  and  mortgages  now  before  this  Court,  having,  as 
they  do,  the  signatures  of  both  husband  and  wife,  properly 
acknowledged  and  certified,  are  valid  and  binding  on  both 
parties  and  on  the  property  for  all  purposes,  and  would  have 
so  been  at  any  time  for  more  than  twenty-five  years  past.  It 
matters  not  whether  the  property  in  question  belonged  to  the 
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husband  or  to  the  wife,  or  was  that  of  the  community.  ( Mar- 

low v.  Barlew,  53  Cal.  456;  Perry  v.  Kelley,  62  id.  334.) 

As  part  consideration  for  the  increase  of  two  per  cent  per 
year  on  the  arrearages  of  interest,  the  mortgagee  was  lending 
$2,000  additional.  Will  it  reasonably  be  inferred  that  he  lent 
this  further  sum  and  waived  his  right  to  foreclose  and  get  his 
principal  of  $36,000  on  default  of  payment  of  interest,  taxes, 
etc.,  for  so  paltry  an  advantage,  and  yet  carefully  guard  that 
right  on  all  the  inferior  sums  in  all  subsequent  mortgages,  and 
notably  in  the  very  mortgage  containing  the  Supposed  waiver? 
Should  not  the  waiver  be  explicit,  and  not  left  to  inference  or 
argument?  ( Racouillat  v.  Sansevain,  32  Cal.  376;  McNeil  v. 
Shirley,  33  id.  202 ; Saunders  v.  Clark,  29  id.  299 ; Civil  Code, 
§§  1697,  1698.) 

Thornton,  J.: 

This  is  an  appeal  prosecuted  by  defendants  from  a judgment 
of  foreclosure  in  an  action  brought  on  several  notes  and  mort- 
gages executed  to  secure  their  payment.  The  notes  are  four 
and  the  mortgages  three  in  number,  and  are  all  set  forth  in 
hcec  verba  in  the  complaint. 

It  is  contended  on  behalf  of  appellants  that  the  action  was 
prematurely  brought;  that  when  it  was  instituted  nothing  was 
due,  at  least  on  the  note  and  mortgage  of  first  of  June,  1874. 
In  the  discussion  of  this  contention,  our  attention  is  called  to 
the  following  matters  which  are  disclosed  by  the  record.  The 
note  first  in  order  of  time  is  in  these  words: 

“San  Francisco,  June  1,  1874. 

“ $36,000.  Five  years  after  date,  without  grace,  for  value 
received,  we  jointly  and  severally  promise  to  pay  to  John 
Brickell,  or  his  order,  the  sum  of  thirty-six  thousand  dollars 
in  gold  coin  of  the  United  States,  of  the  standard  fineness  now 
established  by  law,  with  interest  thereon,  payable  monthly  at 
the  rate  of  ten  per  cent,  per  annum  in  like  coin  until  paid. 
Any  interest  remaining  due  and  unpaid  shall  be  added  monthly 
to  the  principal,  and  bear  interest  at  the  same  rate.  This 
note  is  secured  by  mortgage  of  even  date  herewith. 

“ David  F.  Batohelder, 

“Maria  Baker  Batciieldeb.*’ 


Digitized  by  Google 


Deo.  1882.]  Bbickell  c.  Batchelder. 


629 


And  to  the  following  stipulation,  among  others  which  ap- 
pear in  the  mortgage  above  referred  to: 

“But  in  case  default  shall  be  made  in  the  payment  of  the 
6aid  principal  sum  or  the  interest  thereon,  or  any  part  thereof, 
according  to  the  terms  of  said  promissory  note,  or  in  the  per- 
formance of  any  of  the  covenants  hereinafter  expressed,  then 
said  party  of  the  second  part,  his  heirs,  executors,  adminis- 
trators, or  assigns,  are  hereby  empowered  to  proceed  to  sell  the 
premises  above  described,  with  all  the  appurtenances,  in  the 
manner  prescribed  by  law. 

“And  out  of  the  money  proceeding  from  such  sale,  the  party 
of  the  second  part  shall  retain  the  above  amount  of  thirty-six 
thousand  dollars,  with  interest  a*  aforesaid,  together  with  the 
costs  and  charges  of  such  sale,  and  two  per  cent,  upon  the  said 
principal  and  interest  for  lawyers’  fees,  which  shall  become 
a debt  from  said  party  of  the  first  part  upon  filing  the  complaint 
in  foreclosure,  and  the  amount  of  all  such  other  charges  as 
are  herein  mentioned ; and  the  overplus,  if  any  there  be,  shall 
be  paid  by  the  party  making  such  sale  on  demand  to  the  party 
of  the  first  part,  heirs  and  assigns.” 

In  February,  1877,  a note  was  executed  by  defendants  to 
plaintiff,  of  which  the  following  is  a copy: 

“ San  Francisco,  February  20,  1877. 

“ $2,000.  On  the  first  day  of  June,  one  thousand  eight  hun- 
dred and  seventy-nine  (1879),  without  grace,  for  value  re- 
ceived, we  jointly  and  severally  promise  to  pay  John  Brickell, 
or  order,  two  thousand  dollars  in  gold  coin  of  the  United 
States,  with  interest  thereon  until  paid,  at  the  rate  of  one  and 
a quarter  per  cent  per  month,  payable  monthly  in  gold  coin. 
Any  interest  which  remains  due  and  unpaid  shall  be  added 
monthly  to  the  principal,  form  part  thereof,  and  bear  interest 
at  the  same  rate. 

“David  F.  Batchelder, 

“Maria  Baker  Batchelder.” 

A mortgage  was  executed  by  defendants  to  the  payee  of  this 
note  to  secure  payment,  bearing  the  same  date  with  the  note, 
containing  the  following  stipulation,  infer  aha,  to  which  we  are 
directed,  and  on  which  reliance  is  placed: 

“ It  is  further  agreed  and  understood  that  all  arrearages  of 
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monthly  interest  now  existing,  or  hereafter  to  accrue,  upon 
that  certain  note  and  mortgage  made  by  said  David  F.  Batch- 
elder  and  Maria  B.  Batchelder  to  said  John  Brickell,  dated 
June  1,  1874,  (mortgage  recorded  in  Liber  407  of  Mortgages, 
at  page  180,  City  and  County  of  San  Francisco),  shall  bear 
interest  from  the  date  respectively  at  which  they  have  accrued, 
or  shall  accrue,  at  one  per  cent  per  month,  the  same  to  be  added 
monthly  to  the  principal  thereof.” 

In  regard  to  the  note  and  mortgage  of  June  1,  1874,  we  are 
of  opinion  that,  taking  the  terms  of  the  note  and  the  stipulation 
above  quoted  from  the  mortgage,  the  plaintiff  had  the  right, 
on  default  in  the  monthly  payment  of  the  interest,  to  commence 
an  action  to  foreclose.  The  interest  by  the  terms  of  the  note 
was  payable  monthly,  and  there  was  a default  in  its  payment, 
so  alleged  and  not  denied. 

It  would  be  difficult  to  detect  any  difference  between  a 
stipulation  empowering  a mortgagee  to  proceed  to  foreclosure 
on  such  default,  and  one  giving  authority  on  like  default  “ to 
proceed  to  sell  ” “ in  the  manner  prescribed  by  law.”  The  law 
prescribes  but  one  mode  of  sale  in  the  case  of  mortgaged  prop- 
erty, and  that  is  at  public  outcry,  by  virtue  of  an  execution 
issued  on  a judgment  of  foreclosure.  (C.  C.  P.,  §§  684,  726, 
744.)  The  power  given  in  the  mortgage  by  the  clause  just 
above  quoted  is  to  proceed  to  sell  in  the  manner  prescribed 
by  law  — which,  in  our  judgment,  is  in  substance  the  same  a a 
a power  to  proceed  to  sell  by  means  of  an  action  to  foreclose. 
The  power  to  sell  in  the  manner  prescribed  by  law  being  given, 
all  means  given  by  law  to  render  such  power  effectual  are  also 
conferred;  that  is,  all  means  necessary  to  effectuate  a sale  in 
the  mode  established  by  law  are  given.  The  power  to  use  the 
lawful  means  necessary  and  proper  to  carry  out  the  express 
power  is  conferred  and  given  by  an  implication  as  strong  and 
clear  as  if  it  was  expressed  in  so  many  words.  (C.  C.,  § 1656.) 
This  is  a familiar  and  well-established  rule  in  the  construction 
of  powers.  (See  Story  on  Agency,  Secs.  55,  56,  58,  59,  60, 
73;  Wharton  on  Agency,  Sec.  187.) 

Let  it  be  observed  here  that  the  choice  of  means  is  not  left 
at  large.  It  is  limited  to  that  which  the  law  furnishes,  and 
such  means  the  plaintiff  is  allowed  by  the  language  of  the  con- 
tract to  adopt  But  it  is  urged  that  the  proper  interpretation 
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of  the  language  of  the  note  shows  that  such  remedy  was  not 
to  be  allowed  to  plaintiff;  that  hia  only  right,  if  the  interest 
was  not  paid  every  month,  was  to  add  it  to  the  principal  and 
to  have  interest  on  it  at  the  rate  which  the  principal  bore.  To 
admit  the  soundness  of  this  position  would  be  to  lay  out  of 
view  the  terms  of  the  note,  which  binds  the  makers  to  pay 
the  interest  monthly.  It  would  be  to  discard  and  reject  the 
rule  which  requires  one  in  looking  for  the  true  meaning  of  an 
instrument  to  accord  to  every  word  its  just  and  proper  mean- 
ing. (C.  O.,  §§  1639-1641;  Broom's  Leg.  Maxims,  555 — Ex- 
antecedentibus,  etc.) 

Some  stress  is  laid  on  the  words  according  to  the  terms  of 
said  promissory  note.”  and  attention  is  invoked  to  the  use  of 
the  plural  “ terms,”  and  it  is  said  that  “ terms  ” refer  as  well 
to  the  clause  of  the  note  relating  to  the  interest  remaining 
due  and  unpaid,  that  “ it  shall  be  added  monthly  to  the  prin- 
cipal,” etc.,  as  to  the  clause  relating  to  the  payment  of  interest 
monthly.  But  it  should  he  observed  that  the  clause  in  the 
mortgage  refers  to  a default  in  the  payment  of  the  interest  or 
any  part  thereof,  not  to  a default  in  adding  it  when  unpaid 
to  the  principal.  Indeed,  such  a default  must  refer  to  some- 
thing to  be  done  by  the  mortgagors.  It  could  scarcely  refer 
to  something  with  which  the  mortgagors  had  nothing  to  do. 
The  right  to  dispose  of  the  interest  due  and  unpaid  in  the 
mode  prescribed  in  the  note  was  given  to  the  plaintiff  mort- 
gagee, not  to  the  mortgagors.  A failure  to  so  dispose  might 
arise  from  the  concession  of  the  plaintiff,  and  not  from  any 
default  of  the  mortgagors,  except  by  a default  in  paying  the 
interest  monthly.  The  language  of  the  note  and  mortgage 
gave  to  the  mortgagee  the  right  on  default  to  proceed  to  fore- 
close. He  might  delay  it  or  waive  it,  but  a delay  in  exercis- 
ing this  right  could  not  be  construed  as  depriving  him  of  it. 

The  clause  in  the  mortgage  above  quoted  is  entirely  unlike 
that  in  Bank  of  San  Luis  Obispo  v.  Johnson,  53  Cal.  99.  This 
dissimilarity  will  be  apparent  on  comparing  the  clauses  in  the 
respective  mortgages.  Hence,  the  decision  in  that  case  can  not 
rule  the  case  under  consideration. 

But  it  is  said  that  the  clause  above  set  forth  in  the  mort- 
gage of  the  twentieth  of  February,  1877,  entirely  alters  the 
agreement  made  by  the  note  and  mortgage  of  June  1,  1874, 


Digitized  by  Google 


632 


Brickkm.  v.  Batcheldke. 


[Dec.  1882. 


and  that  the  effect  of  such  clause  Is  to  postpone  the  payment 
of  the  note  of  June  1,  1874,  with  all  unpaid  interest  on  it,  until 
the  maturity  of  the  note,  five  years  after  its  date. 

If  the  language  is  any  indication  of  intent  — and  we  must 
hold  it  to  be  indicative  of  the  intent  of  or  thought  in  the 
minds  of  the  parties  — we  can  not  perceive  how  any  such  con- 
clusion can  he  reached.  If  we  collate  and  compare  the  note 
and  stipulations  in  the  respective  mortgages,  it  must  clearly 
appear  that  the  stipulation  of  1877  merely  refers  to  the  rate 
of  interest  which  the  arrearages  of  interest  referred  to  in  it  are 
to  bear  — increases  the  rate  from  ten  per  cent,  per  annum  to 
twelve  per  cent,  per  annum,  and  nothing  more.  The  interest 
on  the  note  at  the  rate  fixed  on  is  still  to  be  paid  monthly, 
and  if  it  was  not  paid  monthly,  the  party  on  whom  the  obliga- 
tion rested  to  pay  was  still  in  default,  and  the  stipulation  in 
the  mortgage  of  June  1,  1874,  applied  to  it,  and  authorized 
the  plaintiff  to  proceed  to  foreclose  by  suit.  The  agreement 
that  the  interest  at  the  increased  rate  should  be  added  to  the 
principal  remains  unchanged,  except  the  modification  intro- 
duced by  the  clause  in  the  mortgage  of  1877. 

In  fine,  the  stipulation  in  the  mortgage  of  1877  only  affects 
the  note  of  June  1,  1874,  and  only  affects  that  part  referring 
to  the  interest  not  paid  when  it  fell  due  monthly.  It  was 
only  intended  to  modify  the  term  of  the  note  in  relation  to 
interest  remaining  due  and  unpaid,  which  was  to  be  added  to 
the  principal.  The  effect  was  to  modify  the  note,  and  that 
only  in  the  particular  above  referred  to,  and  to  make  it  read 
as  it  had  originally  down  to  and  including  the  words  “ pay- 
able monthly  at  the  rate  of  ten  per  cent,  per  annum  in  like 
coin  until  paid,”  and  as  to  the  remainder  of  the  note,  to  read, 
“ all  arrearages  of  monthly  interest  now  existing,  or  hereafter 
to  accrue  on  this  note,  shall  bear  interest  from  the  date  respec- 
tively at  which  they  have  accrued,  or  shall  accrue,  at  one  per 
cent,  per  month,  the  same  to  be  added  monthly  to  the  princi- 
pal thereof.  This  note  is  secured  by  mortgage  of  even  date 
herewith.” 

We  must  construe  these  clauses  and  the  first  note  together. 
This  is  the  rule  which  ordinary  foresight  would  indicate  in 
order  that  the  intent  of  the  parties  might  be  detected.  The 
rule  on  this  subject  is  well  established  by  decided  cases.  They 


Digitized  by  Google 


Dec.  1882.] 


Beickell  v.  Batcheldee. 


833 


are  numerous.  We  will  refer  to  some  of  them : Doe  v.  While- 
head,  2 Burr.  704;  Davies  v.  Bush,  1 McCle.  & Yo.  58 ; Crop  v. 
Norton,  2 Atk.  74;  Osborn  v.  Phelps , 19  Conn.  63,  S9;  Isham 
v.  Morgan,  9 id.  374;  Thompson  v.  McClenachan,  17  Serg.  & 
R.  110;  Jackson  v.  Dunsbagh,  1 Johns.  Cas.  92 ; King  v.  King, 
7 Hass.  496 ; Chickering  v.  Lovejoy,  13  id.  51 ; Perry  v.  Holden, 
22  Pick.  269 ; Stow  v.  Tifft,  15  Johns.  458 ; S.  C.,  8 Am.  Dec. 
266;  2 Smith’s  L.  C.  517.  This  rule  is  adopted  as  part  of  our 
statute  law  by  the  provisions  of  the  Civil  Code,  Section  1642: 
“Several  contracts  relating  to  the  same  matters,  between  the 
same  parties,  and  made  as  parts  of  substantially  the  one  trans- 
action, are  to  be  taken  together,”  and  when  this  is  done  the 
other  rules  in  relation  to  interpretation  must  be  applied,  ob- 
serving that  “ however  broad  may  be  the  terms  of  a contract, 
it  extends  only  to  those  things  concerning  which  it  appears  that 
the  parties  intended  to  contract”  (C.  C.,  § 1648.) 

The  clause  in  the  first  mortgage,  giving  the  right  to  fore- 
closure, remained  and  was  applicable  to  the  modified  terms  of 
the  note,  and  the  clause  in  the  mortgage  of  1877  was  a recog- 
nition by  all  the  parties  of  the  note  and  mortgage  of  June  1, 
1874,  as  subsisting  and  valid  from  1877,  with  the  modification 
from  the  last  date.  We  can  not  see  that  construction  can 
make  this  matter  any  plainer.  Further  discussion  would  be 
“wasteful  and  ridiculous  excess.”  No  extent  of  argument 
could  make  it  any  plainer  than  the  words  employed  make  it 

Again,  it  is  covenanted  by  the  parties  to  the  mortgage  of 
June  1,  1874,  “ that  the  party  of  the  first  part  [the  mort- 
gagors] shall  pay  all  taxes  upon  the  above-described  premises,” 
etc.,  and  if  the  party  of  the  first  part,  “ in  the  performance  of 
any  of  the  covenants  hereinafter  expressed  ” (of  which  the 
covenant  in  relation  to  the  payment  of  taxes,  etc.,  is  one), 
should  make  default,  then  the  party  of  the  second  part  (mort- 
gagee) is  empowered  to  sell  the  mortgaged  premises.  (See 
this  stipulation  fully  set  forth  above.) 

There  was  default  in  payment  , of  taxes  for  the  fiscal  year 
1877-8,  amounting  to  $580.45.  Such  default  gave  the 
plaintiff  the  right  to  proceed  to  foreclose,  if  there  was  no 
other.  It  makes  no  difference  that  the  mortgagee  had  the 
right  to  pay  the  taxes  and  charge  them  to  the  mortgagors, 
the  same  to  become  part  of  the  mortgage  lien.  The  right  to 
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foreclosure  was  not  waived  or  lost,  or  the  default  condoned  by 
the  mortgagee  plaintiff  on  his  paying  the  taxes  and  charging 
the  mortgagors  as  above,  nor  by  the  stipulation  which  appears 
above  in  the  mortgage  of  1877. 

If  the  case  of  Williams  v.  Townsend,  31  N.  Y.  411,  is  in 
conflict  with  what  is  stated  above,  we  cannot  accept  it  as  law 
here,  whatever  it  may  be  in  New  York.  In  that  case  an  ac- 
tion was  brought  to  enjoin  the  sale  of  mortgaged  premises  situ- 
ated in  the  city  of  Buffalo,  under  a statutory  foreclosure.  The 
plaintiff,  on  the  eighth  of  May,  1853,  executed  to  assignor  of 
defendant  a bond  and  mortgage  to  secure  the  payment  of 
$2,640,  in  ten  years  from  the  date  thereof,  with  annual 
interest.  The  mortgage  contained  a condition  as  follows : 
“ And  shall  also  pay  all  assessments,  taxes,  and  charges  on  said 
premises  to  be  charged  on  the  same,  and  in  case  of  default  in 
paying  the  same,”  the  mortgagee  and  her  representatives 
might  discharge  such  assessments,  taxes,  and  charges,  and  col- 
lect the  same,  with  interest,  from  the  time  of  such  payment 
under  the  mortgage,  in  the  manner  specified  in  the  condition 
of  the  bond. 

The  condition  in  the  bond  relating  to  the  question  in  this 
case  was  in  these  words : “ And  shall  also  pay  all  assessments, 
taxes  and  charges  on  the  premises  described  in  the  mortgage 
bearing  even  date  herewith  and  collateral  hereto,  and  in  case 
of  any  default  in  paying  the  same,  the  said  ” (obligees)  “ may 
discharge  said  assessments,  taxes,  and  charges,  and  collect  the 
same,  with  interest  from  the  time  of  payment,  as  part  of  this 
bond  and  the  said  mortgage.”  The  mortgage  contained  a 
power  of  sale,  providing  that  if  default  should  be  made  in  the 
payment  of  all  or  any  part  of  the  said  principal  snm  of  $2,640, 
or  the  assessments,  taxes,  and  charges,  as  aforesaid,  or  of  the 
interest  thereof,  at  the  time  or  times  when  the  same  ought  to 
be  paid,  in  such  case  the  mortgagees  were  empowered  to  sell 
the  same  at  public  vendue,  etc.,  and  out  of  the  moneys  aris- 
ing from  such  sale  to  keep  and  retain  in  their  hands  the  said 
sum  of  $2,640,  together  with  such  assessments,  taxes,  and 
charges,  as  shall  have  been  paid  by  them,  together  with  all 
costs,  charges,  and  expenses  on  account  of  such  sale  qr  sales. 
In  1856,  taxes  amounting  to  $33.66  were  assessed  by  the  city 
of  Buffalo  on  the  mortgaged  premises,  for  which  they  were 
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sold  at  auction  by  the  comptroller  of  the  city  on  the  twenty- 
seventh  of  May,  1857,  for  taxes,  interest,  and  expenses,  then 
amounting  to  $36.75.  The  premises  were  bid  off  by  one  Viele 
as  agent  of  defendant,  and  certificates  in  pursuance  of  the 
charter  were  issued  to  Viele,  who  took  them  in  his  own  name 
for  convenience  of  transfer.  On  the  first  of  August,  1857,  the 
defendant  commenced  a foreclosure  under  the  statute  by  ad- 
vertisement in  one  of  the  Buffalo  newspapers.  There  was 
nothing  then  due  of  the  principal  or  interest  secured  by  the 
mortgage.  Before  the  day  of  sale  mentioned  in  the  adver- 
tisement, plaintiff  paid  to  the  proper  officer  the  amount  legally 
necessary  to  redeem  from  the  tax  sale,  and  defendant  refus- 
ing to  discontinue  the  proceedings  for  foreclosure,  the  plaint- 
iff commenced  this  action  to  restrain  the  sale.  The  plaintiff 
had  judgment  at  special  term,  which  was  affirmed  by  the  gen- 
eral term,  and  defendant  appealed. 

The  opinion  of  the  Court  by  Davis,  J.,  in  which  all  con- 
curred, announces  in  the  opening  sentence  this  proposition, 
that,  “ by  the  condition  of  the  bond  and  mortgage,  the  defend- 
ant undoubtedly  had  a right,  after  failure  by  the  plaintiff  to 
pay  the  taxes  assessed  on  the  mortgaged  premises,  to  pay  and 
discharge  the  same,  and  thereupon  to  collect  the  amount  so 
paid  by  suit  upon  the  bond  or  by  foreclosure  of  the  mortgage.” 
It  is  then  held  that  a purchase  at  a tax  sale  is  not  a payment 
of  the  tax  so  as  to  enable  the  mortgagee  to  proceed  for  a fore- 
closure, and  not  being  paid,  the  action  could  not  be  maintained. 
This  proposition  is  discussed  at  much  length — which  really 
disposed  of  the  question  on  which  the  case  was  made  to  turn 
by  the  Court.  The  learned  Judge  then  proceeds:  “But  it  is 
urged  that  the  failure  of  the  plaintiff  to  pay  the  tax  was  a 
breach  of  the  condition  of  the  mortgage,  and  gave  defendant 
a right  to  foreclose  and  collect  the  whole  amount  secured. 
There  is  no  clause  of  the  mortgage  making  the  whole  sum  due 
on  failure  to  pay  the  interest,  or  on  breach  of  any  condition. 
The  clause  which  authorizes  the  retention  by  the  mortgages 
of  the  whole  amount  secured  after  a sale  of  the  premises  doe9 
not  have  the  effect  -laimed  for  it;  nor  do  I think  it  would 
countervail  the  provision  of  the  statute  which  requires  a sale 
in  parcels,  when  that  is  practicable,  and  prohibits  a sale  of 
more  than  sufficient  to  pay  the  amount  actually  due,  with  the 
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expenses  of  sale.  (3  R.  S.,  5th  ed.,  p.  800,  § 6.)  But  no  right 
to  foreclose  would  accrue  upon  a simple  failure  of  the  mort- 
gagor to  pay  the  taxes.  To  give  that  light,  it  is  essential  that 
the  holder  of  the  mortgage  shall  have  paid  off  and  discharged 
the  assessment  or  tax,  otherwise  no  money  has  become  due 
which  the  mortgagee  is  entitled  to  retain  on  a sale.  The  lan- 
guage of  the  mortgage  settles  this,  for  it  provides  that  ‘ such 
assessments,  taxes,  and  charges  as  shall  have  been  paid  by  them  ’ 
may  be  retained.” 

It  will  be  observed  that  the  learned  Judge  states,  “there  is 
no  clause  in  the  mortgage  making  the  whole  sum  due  on  fail- 
ure to  pay  the  interest  or  on  breach  of  any  condition.  The  clause 
which  authorizes  the  retention  by  the  mortgagee  of  the  whole 
amount  secured  after  a sale  of  the  premises  does  not  have  the 
effect  claimed  for  it.” 

The  clause  in  the  mortgage  is  set  forth  above.  It  is  in  the 
power  of  sale,  which  provides  that  if  default  be  made  in  the 
payment  of  taxes,  eta.  (see  above),  then  and  in  such  case  the 
mortgagees  were  empowered  to  sell  at  public  vendue,  and 
out  of  the  moneys  arising  from  such  sale  or  sales,  to  keep  and 
retain  in  their  hands  the  said  sum  of  two  thousand  six  hun- 
dred and  forty  dollars,  together  with  such  assessments,  taxes, 
etc. 

If  such  language  does  not  authorize  a party  to  proceed  for 
a statutory  foreclosure  on  failure  to  pay  taxes  by  the  mort- 
gagor, it  would  be  difficult  to  find  any  sufficient  reason  why. 
Words  could  not  make  it  plainer,  unless  it  be  held  that  a 
power  “ to  sell  the  premises  at  public  vendue  ” does  not  vest 
such  authority.  But  it  is  said  by  the  learned  Judge,  there  is 
no  clause  of  the  mortgage  which  makes  the  whole  sum  due, 
on  failure  to  pay  the  interest,  or  on  breach  of  any  condition. 
As  to  what  is  said  of  interest,  it  may  be  laid  out  of  view,  as 
all  the  interest  had  been  paid,  and  the  statement  as  to  interest 
is  correct;  but  as  to  the  breach  of  any  condition,  the  Judge 
was  surely  mistaken.  There  was  a condition  in  the  mortgage 
to  pay  all  taxes,  etc.,  and  the  right  to  sell  the  mortgaged 
premises  was  given  on  failure  by  the  mortgagor  to  pay.  How 
then  can  it  be  said  it  was  not  given  on  breach  of  any  condi- 
tion? But  it  is  said  the  clause  which  authorizes  the  collec- 
tion of  the  moneys  arising  from  the  sales  does  not  make  the 
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whole  amount  due*  and  there  is  no  clause  in  the  mortgage  to 
make  it  due. . Then  the  mortgagee  is  authorized  to  proceed 
to  sell  and  retain  out  of  the  proceeds  all  the  principal  and 
taxes,  etc.,  and  still  there  is  nothing  due.  What  does  such 
language  mean  ? Is  it  to  be  discarded  as  meaningless  ? No 
repugnancy  appears  which  would  compel  its  being  disre- 
garded. Is  it  not  the  fair  construction  that  the  default  occur- 
ring, the  mortgagee  is  allowed  to  proceed  for  the  whole 
amount  of  principal  as  due,  to  collect  it  and  apply  it  as 
directed  ? Is  not  this  implied  as  strongly  and  clearly  as 
language  could  make  it,  and  is  it  not  true  that  “ all  things 
that  in  law  or  usage  are  considered  as  incidental  td  a con- 
tract, or  as  necessary  to  carry  it  into  effect,  are  implied 
therefrom”?  (C.  C.,  § 1656.  The  last  clause  of  this  section 
is  not  applicable  here,  and  is  not  quoted.)  If  he  is  allowed  to 
sell,  certainly  the  whple  is  due  under  the  rule  just  above 
quoted. 

Eurther  in  regard  to  this  case:  no  right  to  foreclose,  it  is 
said  in  the  opinion,  on  simple  failure  of  the  mortgagor  to  pay 
the  taxes.  Why?  The  clause  relating  to  the  power  of  sale 
above  quoted  gives  it  in  clear  and  plain  words.  It  seems  to 
us  that  the  Judge  was  mistaken  in  saying  the  right  of  the 
mortgagee  to  proceed  to  sell  only  arose  on  payment  of  the 
taxes  by  her.  The  language  employed  speaks  another  way. 
The  right  to  retain  was  given  when  paid  by  her.  The  mort- 
gagee was  not  bound  to  pay  the  taxes.  The  judgment  so 
holds  (Williams  v.  Townsend , 31  N.  Y.  415),  and  the  right  to 
retain  was  only  given  where  it  was  necessary  to  enable  her 
to  retain,  i.  e.,  when  she  paid.  It  was  useless  for  any  purpose 
until  she  had  paid.  The  only  reason  this  term  as  to  payment 
of  taxes  was  inserted  was  to  make  it  clear  that  the  mort- 
gagee might  retain  when  she  did  pay  them.  It  was  not  to 
abridge  the  right  to  proceed  to  sell  before  given,  but  to  give 
authority  to  retain  when  paid,  which  payment  might  occur 
when  the  proceedings  were  pending,  and  which  the  mort- 
gagee might  be  compelled  to  make  to  protect  her  security. 

Unless  the  judgment  in  the  case  cited  proceeds  on  some  rule 
peculiar  to  the  jurisprudence  of  Now  York,  and  not  stated 
in  the  opinion  (for  the  reason  that  it  was  so  well  known  to 
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the  Court  that  it  was  unnecessary  to  state.it),  we  can.  not  see 
how  the  conclusion  reached  by  Davis,  J.,  can  be. sustained. 

The  clause  in  the  mortgage  in  this  case  is  different  from  the 
one  in  the  New  York  case,  as  construed  by  that  Court.  It 
authorizes  the  mortgagee,  on  failure  to  pay  the  interest,  or 
any  part  of  it,  according  to  the  terms  of  the  note,  or  on  fail- 
ure to  perform  any  of  the  covenants  hereinafter  expressed,  of 
which  the  covenant  to  pay  taxes  is  one,  to  proceed  to  sell  the 
premises  in  the  manner  prescribed  by  law,  and  out  of  the 
money  arising  from  the  sale  to  retain  the  whole  sum  of  $36,000, 
with  interest  as  aforesaid,  together  with  costs  and  charges  of 
such  sale,  and  lawyers’  fees,  and  the  amount  of  all  such  other 
charges  as  are  mentioned  in  the  mortgage,  and  the  surplus,  if 
any  there  be,  to  be  paid  to  the  mortgagors.  The  prior  pay- 
ment of  the  taxes  was  not  essential  to  commence  the  action, 
and  if  it.  was,  the  mortgagee  had  paid  them  before  com- 
mencing it. 

It  is  not  apparent  that  any  question  has  been  made  by 
counsel  for  appellants  as  to  the  consideration  of  the  agree- 
ment, made  by  the  above-quoted  clause  from  the  mortgage  of 
1877.  It  was  sustained  by  sufficient  consideration — the  con- 
sideration which  sustained  the  mortgage  of  1877  sustained  the 
agreement  made  by  this  clause.  This  is  evident  from  the 
language  with  which  the  clause  commences,  “It  is  further 
agreed  and  understood,”  which  places  it  in  the  same  category 
with  all  the  other  promises  of  the  mortgage  agreement,  and 
makes  the  same  consideration  applicable  alike  to  alL  The 
same  consideration  sustains  each  and  every  pact  or  promise  in 
the  agreement  " Verba  illata  in  esse  videntur."  (Broom’s 
Leg.  Maxims,  645,  646,  et  seq .)  The  words  above  quoted  are 
words  of  reference.  In  other  words,  it  may  be  said  that  every 
pact  or  promise  in  the  mortgage  springs  out  of,  or  is  born  of  and 
fed  by,  the  same  consideration.  (See  notes  to  Roe  v.  Tran- 
marr,  2 Smith’s  L.  C.  515,  et  seq.)  In  drawing  instruments  of 
any  kind  where  a consideration  is  essential,  it  is  not  necessary, 
nor  is  it  the  practice,  to  repeat  the  consideration  upon  the  in- 
sertion of  every  several  promise  or  covenant.  The  mention 
of  it  once  is  generally  considered  sufficient.  (0.  C.,  §§  1614, 
1641.)  Haggerty  v.  The  Allaire  Works,  5 Sandf.  S.  0.  231, 
is  cited  by  counsel  for  appellants.  To  what  point  arising  in 
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the  case  it  is  applicable  we  can  not  perceive.  In  that  case  it 
was  held  that  the  interest  on  a bond  and  mortgage  was  properly 
computed  at  seven  per  cent,  per  annum,  raised  by  agreement 
from  six  per  cent,  from  a certain  date  in  December,  1842.  Two 
reasons  were  given:  “ 1.  Because  the  agreement  for  raising 
the  interest  from  six  to  seven  per  cent,  was  valid  in  law,  the 
consideration  of  forbearance  being  necessarily  implied,  and  the 
continuance  of  the  agreement  being  co-extensive  with  the  for- 
bearance ; 2.  Because  it  was  sufficiently  proved  that  the  agree- 
ment was  adopted  and  acted  upon  by  the  defendants,  and  it  was 
therefore  unimportant  whether  it  was  originally  made  by  Allaire 
under  their  authority.” 

We  presume  this  judgment  of  the  Court  to  be  correct,  but 
it  is  no  authority  to  construe  the  covenant  in  the  mortgage  of 
1877  above  referred  to,  to  be  sustained  by  the  consideration 
of  forbearance,  and  that  therefore  the  mortgagee  agreed  to  for- 
bear until  the  maturity  of  the  note  of  June  1,  1877,  five  years 
after  date.  There  being  a sufficient  consideration  expressed  in 
the  mortgage  of  1877,  none  can  be  implied,  as  was  done  in 
the  case  cited.  "Expressum  facit  cessare  taciturn."  (Broom’s 
Leg.  Maxims,  630.  See  rules  for  interpretation  of  contracts, 
C.  C.,  division  3,  part  2,  title  3.) 

The  Section  1175,  from  Jones  on  Mortgages,  a portion  of 
which  is  quoted  in  brief  for  appellants,  sustains  the  views  taken 
in  this  opinion.  (See  the  section  and  cases  cited  in  it,  particu- 
larly Pope  v.  Durant,  26  la.  233;  O’Connor  v.  Shipman,  48 
How.  Pr.  126.)  Williams  v.  Townsend  is  referred  to  in  it 
That  has  been  above  considered.  No  further  observations  as  to 
this  citation  of  appellants  are  requisite. 

At  the  time  the  note  of  first  of  June,  1874,  was  executed 
by  the  defendants,  Batchelder  and  his  wife,  a married  woman 
was  unable  to  make  a contract  for  the  payment  of  money. 
Such  was  the  express  language  of  Section  167  of  the  Civil 
Code.  ( Butler  v.  Baber,  54  Cal.  178.)  This  section  was 
changed  by  the  Legislature  of  1873-4,  so  that  a married  woman 
could  make  such  a contract  and  bind  herself  by  note  and  mort- 
gage. (Parry  v.  Kelley,  52  Cal.  334 ; Wood  v.  Orford,  id.  412 ; 
Marlow  v.  Barlew,  63  id.  458;  Alexander  v.  Bouton,  55  id.  19, 
20.)  But  this  did  not  go  into  effect  until  the  first  of  July,  1374. 
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Consequently  the  note  of  June  1,  1874,  at  the  time  of  its  execu- 
tion, did  not  bind  the  wife. 

It  is  conceded  by  respondent,  that  the  note  of  June  1,  1874, 
was  not  binding  on  the  defendant,  Maria  B.  Batchelder,  and 
never  bound  her  personally,  and  though  the  facts  in  the  case 
show  strong  grounds  to  hold  otherwise,  in  consequence  of  the 
recognition  by  her  for  a new  consideration,  in  the  clause  quoted 
from  the  mortgage  of  1877,  of  this  note  in  all  i.ts  terms  as  a 
valid  obligation,  such  recognition  having  been  made  when  the 
disability  to  contract  for  the  payment  of  money  no  longer  ex- 
isted, yet  as  the  point  is  conceded,  we  say  nothing  further  in 
regard  to  it;  intending  by  this  to  leave  the  point  open  for  deci- 
sion should  it  again  come  before  us.  The  mortgage  of  1874 
and  the  other  mortgages  are,  in  our  opinion,  binding  on  Mrs. 
Batchelder,  the  above-named  defendant. 

When  the  notes  appearing  in  the  record,  other  than  the  note 
of  June  1,  1874,  were  executed  by  the  defendant  Maria,  she  was 
competent  to  make  such  notes,  and  they  bind  her. 

It  follows  from  the  above  that  the  Court  below  erred  in 
rendering  a personal  judgment  against  Mrs.  Batchelder  on  the 
note  of  June  1, 1874,  and  the  interest  on  it,  and  the  decree  will 
be  modified  in  that  regard.  In  other  respects  the  judgment  is 
correct  and  is  affirmed. 

Counsel  for  respondent  will  prepare  a decree  modified  in 
accordance  with  the  views  herein  expressed,  and  present  it  on 

notice  to  the  Chief  Justice  of  this  Court. 

% 

Mobeisost,  C.  J.,  and  Mybick  and  Shabpstein,  JJ.,  con- 
curred. 

After  the  foregoing  decision  was  rendered,  a rehearing  was 
had  in  Bank,  upon  which  the  following  decision  was  ren- 
dered : 

The  Coubt: 

This  case  was  heard  before  Department  One  of  this  Court, 
and  its  opinion  filed  June  24,  1881.  (7  Pac.  C.  L.  J.  733.)  Sub- 
sequently, a hearing  before  the  Court  in  Bank  was  granted. 
Such  hearing  having  been  had,  an  opinion  by  the  Court  in  . 
Bank  was  filed  May  30,  1882.  (9  id.  515.)  Thereafter  a re- 
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hearing  in  Bank  -was  granted.  Such  rehearing  has  been  had. 
We  are  satisfied  with  the  views  expressed  in  the  opinion  of 
the  Court  in  Bank ; and  for  the  reasons  therein  given,  the  Court 
now  makes  the  same  order,  and  gives  the  same  judgment  as 
therein  contained. 

McKinstby,  McKee,  and  Boss,  JJ.,  dissented. 


[No.  8,510. — In  Bank.] 

December  28,  1882. 

THE  SAN  FRANCISCO  GAS  COMPANY  v.  HENRY 
BRICKWEDEL. 

Mandamus  — Drar  or  Municipality  — Constitutional  Law.  — Mandamus 
to  the  defendant  aa  Auditor  of  San  Franctaco,  to  compel  him  to  audit 
certain  bills  for  gas  furnished  tbe  dtp.  . The  defense  aet  op  In  tba  anawer 
was:  1.  That  the  revenue  for  the  year  In  which  the  lndebtcdnesa  was 

Incurred  had  been  ezhauated  at  the  time  of  the  presentation  of  tbe  bllla; 
and,  2.  That  tbe  plaintiff  waa  Indebted  to  the  city  and  county  In  a larger 
amount  for  taxes. 

field:  Under  Section  18  of  Article  xl.  of  the  Constitution,  no  Indebtedness 
or  liability  can  be  Incurred  by  a municipality  (except  In  tbe  manner  therein 
stated)  exceeding  In  any  year  the  Income  and  revenue  actually  received 
by  It  In  other  words,  each  year's  Income  and  revenue  must  pay  each 
year’s  Indebtedness  and  liability,  and  no  Indebtedness  or  liability  Incurred 
In  any  one  year  shall  be  paid  out  of  the  Income  or  revenue  of  any  future 
year.- 

In.  — Io.  — Taxes  — Dxbt  — Dinamoii.  — Thosnton,  J,  concurring  In  the 
leading  opinion,  was  also  of  the  opinion  that  a tax  la  a debt  within  the 
meaning  of. Section  82  of  the  ConsolldaUon  Act;  and  that  under  that  sec- 
tion tbe  plaintiff,  If  the  allegations  of  the  answer  were  true,  waa  not  entitled 
to  the  writ. 

10.  — Id.  — Id.  — McKinstbt,  J,  was  of  the  opinion  that  the  writ  ought  not 
to  Issue,  and  therefore  dissented  from  the  order  of  reference. 

Application  for  writ  of  mandamus  to  Henry  Brickwedel, 
Auditor  of  the  City  and  County  of  San  Francisco,  to  compel 
him  to  audit  certain  demands  for  gas  furnished  to  said  city  and 
Bounty. 

Clement,  Otmend,  & Clement,  for  Plaintiff. 

John  F.  Sun  ft  and  J.  F.  Cowdery,  for  Defendant. 

Cal.  Rips.  LX1I— 41 
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Boss,  J. : 

We  think  it  clear  that  when  the  framers  of  the  present  Con- 
stitution said,  as  they  did  by  Section  18  of  Article  xi.  of  that 
instrument,  that  “ no  county,  city,  town,  township,  board  of 
education,  or  school  district  shall  incur  any  indebtedness  or 
liability,  in  any  manner  or  for  any  purpose,  exceeding  in  any 
year  the  income  and  revenue  provided  for  it  for  such  year, 
without  the  assent  of  two  thirds  of  the  qualified  electors  thereof, 
voting  at  an  election  to  be  held  for  that  purpose,”  etc.,  they 
meant  that  no  such  indebtedness  or  liability  should  be  incurred 
(except  in  the  manner  stated)  exceeding  in  any  year  the  in- 
come and  revenue  actually  received  by  such  county, 
city,  town,  township,  board  of  education,  or  school  district.  In 
other  words,  that  each  year’s  income  and  revenue  must  pay  each 
year’s  indebtedness  and  liability,  and  that  no  indebtedness  or 
liability  incurred  in  any  one  year  shall  be  paid  out  of  the  income 
or  revenue  of  any  future  year.  The  system  previously 
prevailing  in  some  of  the  municipalities  of  the  State 
by  which  liabilities  and  indebtedness  were  incurred  by 
them  far  in  excess  of  their  income  and  revenue  for  the 
year  in  which  the  same  were  contracted,  thus  creating  a float- 
ing indebtedness  which  had  to  be  paid  out  of  the  income  and 
revenue  of  future  years,  and  which,  in  turn,  necessitated  the 
carrying  forward  of  other  indebtedness,  was  a fruitful  source 
of  municipal  extravagance.  The  evil  consequences  of  that  sys- 
tem had  been  felt  by  the  people  at  home  and  witnessed  else- 
where. It  was  to  put  a stop  to  all  of  that,  that  the  constitutional 
provision  in  question  was  adopted.  The  change  was  eminently 
wise.  A somewhat  similar  provision  in  the  old  Constitution 
with  respect  to  State  indebtedness  saved  the  people  of  the 
State  a vast  amount  of  money.  {People  v.  Johnson,  6 Cal. 
503 ; Nougues  v.  Douglass,  7 id.  65.) 

We  have  neither  the  right  nor  the  disposition,  by  judicial 
interpretation,  to  take  away  the  wholesome  restriction  upon 
municipalities  thus  imposed  by  the  Constitution.  Of  course, 
in  giving  effect  to  this  radical  change  from  the  pre-existing 
condition  of  things,  it  will  not  be  strange  if  some  shall  be 
found  to  suffer.  But  it  must  be  remembered  that  all  are  pre- 
sumed to  know  the  law,  and  that  whoever  deals  with  a mnnici- 
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polity  is  bound  to  know  the  extent  of  its  powers.  Those  who 
contract  with  it,  or  furnish  it  supplies,  do  so  with  reference  to 
the  law,  and  must  see  that  limit  is  not  exceeded.  With  proper 
care  on  their  part  and  on  the  part  of  the  representatives  of 
the  municipality,  there  is  no  danger  of  loss. 

From  the  petition  and  the  answer  before  us  we  are  unable 
to  ascertain  the  facts  essential  to  the  proper  determination  of 
the  petitioner’s  application.  The  answer  sets  up  affirmatively 
certain  matters  of  fact,  which  are  by  the  law  deemed  denied 
by  the  petitioner.  For  the  purpose  of  ascertaining  the  ulti- 
mate facts  in  respect  to  the  income  and  revenue  of  the  city 
and  county  for  the  fiscal  year  1881-2,  and  in  respect  to  the 
disposition  and  disbursement  of  that  income  and  revenue, 
and  in  respect  to  petitioner’s  demands,  we  must  refer  the  cause 
for  proof  and  findings. 

Ordered  that  the  cause  be  and  is  hereby  referred  to  Hon- 
orable J.  F.  Finn,  Judge  of  the  Superior  Court  of  the  City 
and  County  of  San  Francisco,  who  will,  on  proper  notice  to 
the  respective  parties,  take  proof  and  report  findings  of  fact 
to  this  Court  in  accordance  with  the  views  above  expressed. 

Myrick  and  McKee,  JJ.,  concurred. 

Thornton,  J.,  concurring. 

I concur  in  the  view  taken  by  Justice  Ross  of  the  twelfth 
section  of  Article  xi.  of  the  Constitution,  and  desire  to  say 
what  follows  in  addition. 

The  demands  preferred  by  the  petitioner  in  this  case,  for 
which  the  writ  of  mandate  is  asked,  amount  to  the  sum  of 
$178,648.98. 

It  is  set  forth  in  the  answer  to  the  petition  that  there  is  due 
by  the  petitioner,  the  San  Francisco  Gas  Light  Company,  to  the 
Treasury  of  the  City  and  County  of  San  Francisco,  th“  sura 
of  $195,465.38,  for  taxes,  for  fiscal  years  1880-1  and  1881- 
2,  no  part  of  which  has  been  paid  — an  amount,  it  will  be  seen, 
largely  in  excess  of  the  demands  of  the  petitioner. 

It  is  contended  on  behalf  of  respondent  that  petitioner  is 
indebted  for  these  taxes  as  above  stated,  and  as  the  amount 
of  indebtedness  exceeds  the  amount  of  the  demands  of  peti- 
tioner, the  Auditor  is  justifid  in  not  allowing  these  demands; 
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and  to  support  this  contention,  we  are  referred  to  Section  82 
of  the  Consolidation  Act.  By  this  section  it  is  provided,  inter 
alia,  that  “ no  demand  upon  the  Treasury  shall  be  allowed  by 
the  Auditor  in  favor  of  any  person  or  officer  in  any  manner 
indebted  thereto,  without  first  deducting  the  amount  of  such 
indebtedness.” 

We  have  no  doubt  that  the  petitioner,  though  a corpora- 
tion, is  a person  within  the  meaning  of  the  clause  above  quoted. 
We  can  not  conclude  that  the  law-makers  intended  to  make 
one  rule  for  natural  persons  and  another  for  artificial 
persons  as  to  the  subject-matter  of  this  clause.  The  word 
“ person  ” here  is  intended  to  include  persons  both  natural 
and  artificial. 

If  this  indebtedness  for  taxes  bring  the  petitioner  within 
the  provision  above  quoted  from  the  Consolidation  Act,  the 
Auditor  is  justified  in  not  allowing  the  demands. 

The  question  to  bo  determined  is  the  effect  of  the  delin- 
quency of  a person  in  the  payment  of  taxes,  on  his  right  to 
have  a claim  allowed  against  the  City  and  County  Treasury. 

It  will  be  observed  that  the  language  quoted  from  the 
above-mentioned  Section  82  is  broad  and  general.  It  refers 
to  a person  " :n  any  manner  indebted  thereto,"  i.  e.,  to  the 
City  Treasury.  Taxes  are  not  debts  due  by  contract,  express 
or  implied.  Such  is  the  remark  made  in  the  opinion  in  Perry 
v.  Washburn,  20  Cal.  350,  by  Field,  C.  J.,  in  relation  to  the 
proper  meaning  of  the  word  “ debts”  in  the  Act  of  Congress 
passed  twenty-fifth  of  February,  1862,  commonly  known  as 
the  Legal  Tender  Act.  Referring  to  the  provision  in  that 
Act,  which  declares  that  the  notes  issued  under  its  authority 
shall  be  “a  legal  tender  in  payment  of  all  debts,  public  and 
private,”  the  opinion  proceeds:  “Taxes  are  not  debts  within 

the  meaning  of  this  provision.  A debt  is  a sum  of  money 
due  by  contract,  express  or  implied.  A tax  is  a charge  upon 
persons  or  property  to  raise  money  for  public  purposes.  It  is 
not  founded  upon  contract;  it  does  not  establish  the  relation 
of  debtor  and  creditor;  it  does  not  draw  interest;  it  is  not  the 
subject  of  attachment;  and  it  is  not  liable  to  set-off.  It  owes 
its  existence  to  the  action  of  the  legislative  power,  and  does 
not  depend  for  its  validity  and  enforcement  upon  the  indi- 
vidual assent  of  the  tax-payer.  It  operates  in  invitum." 
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That  a sum  of  money  does  not  draw  interest,  is  not  the 
subject  of  attachment,  and  is  not  liable  to  set-off,  does  not 
prevent  it  from  being  a debt.  At  cw'uaon  law,  debts  did  not 
draw  interest,  were  not  subject  to  attachment,  and  were  not 
liable  to  set-off.  There  was  a limited  power  in  courts  of  equity 
to  set  off  or  compensate  one  debt  for  another,  under  certain 
circumstances  (see  Story’s  Eq.  Jur.,  §§  1431,  1432,  1433),  but 
the  general  right  of  set-off  was  allowed  by  the  statutes  passed 
in  the  reign  of  George  II.  Interest  on  debts  was  not  allowed 
until  authorized  by  statutory  enactment,  and  it  is  well  known 
that  attachment  or  garnishment  grew  out  of  a custom  which 
prevailed  in  the  city  of  London,  and  had  no  existence  outside 
of  that  city  until  allowed  by  statute.  The  process  of  attach- 
ment in  the  various  States  of  the  Union  exists  by  virtue  of 
legislative  acts.  These  qualities  of  a debt  might  by  legisla- 
tive action  be  made  to  apply  to  taxes.  I know  of  no  restric- 
tion upon  the  power  of  the  Legislature  which  could  prevent 
it  from  passing  such  a law.  But,  as  is  remarked  in  the  opin- 
ion above  cited,  “ the  term  debt,  it  is  true,  is  popularly  used 
in  a far  more  comprehensive  sense,  as  embracing  not  merely 
money  due  by  contract,  but  whatever  one  is  bound  to  render 
to  another,  whether  from  contract  or  the  requirements  of  the 
law,”  and  I am  of  opinion  that  the  form  of  expression  used  in 
the  eighty-second  Section  above  mentioned  is  used  in  the 
larger  sense;  that  when  the  Legislature  employed  the  words 
“in  any  manner  indebted,”  it  referred  to  a case  of  obligation 
to  pay,  however  such  obligation  arose,  whether  from  contract 
or  by  operation  of  law.  Under  our  revenue  laws  the  sum 
mentioned  in  the  answer  as  due  and  unpaid  for  taxes,  when 
paid,  goes  into  the  City  Treasury,  and  is  due  to  it.  The  view 
above  taken  is  sustained  by  Section  3716  of  the  Political  Code, 
which  is  as  follows: 

“Every  tax  has  the  effect  of  a judgment  against  the  person, 
and  every  lien  created  by  this  title  has  the  force  and  effect  of 
an  execution  duly  levied  against  all  property  of  the  delin- 
quent; the  judgment  is  not  satisfied  nor  the  lien  removed 
until  the  taxes  are  paid  or  the  property  sold  for  the  payment 
thereof.”  The  law  here  creates  the  personal  obligation  to 
pay,  and  to  pay  a sum  certain  and  fixed  by  lawful  authority. 
These,  i.  e.,  the  personal  obligation  and  the  certain  tv  of  the 
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sum,  are  the  most  striking  characteristics  of  a debt  (See 
further  on  this  point,  Moore  v.  Patch,  12  Cal.  270;  People  v. 
Seymour,  16  id.  340;  Dugan  v.  Baltimore,  1 Gill  & J.  499; 
2 Bl.  Com.  464,  465.) 

If  the  petitioner  has  any  legal  defense  to  the  payment  of 
the  taxes  herein  referred  to,  such  defense  could  not  be  made 
in  an  action  for  the  writ  of  mandate. 

The  legislation  as  interpreted  above  is  eminently  just  and 
reasonable.  A tax-payer  should  not  be  allowed  to  have  a claim 
against  a municipal  corporation  satisfied  when  he  owes  to  such 
corporation  the  money  which  goes  to  furnish  the  means  of  dis- 
charging his  claim. 

If  the  facts  are  as  set  forth  in  the  answer  (and  for  the  pur- 
poses of  this  opinion  they  must  be  held  to  be  so),  the  Auditor 
is  justified  in  withholding  his  allowance  from  the  demands  of 
the  petitioner.  It  was  within  the  discretion  vested  in  him  by 
law  to  refuse  h>s  allocatur,-  and  it  was  his  duty  to  do  so. 

As  the  case  now  stands,  the  writ  should  be  denied.  But 
for  the  purpose  of  bringing  before  the  Court  the  question  dis- 
cussed in  the  opinion  of  Justice  Ross,  I concur  in  the  order 
of  reference. 

McKinstry,  J.,  dissenting: 

Because,  at  the  hearing,  certain  allegations  in  the  answer 
were  admitted  to  be  true,  I am  of  opinion,  as  at  present  ad- 
vised, that  the  writ  ought  not  to  issue,  and  therefore  dissent 
from  the  order.  With  reference,  however,  to  all  questions 
involved,  I reserve  to  myself  the  benefit  of  any  further  argu- 
ment on  the  coming  in  of  the  report  of  the  referee  appointed  by 
the  Court. 


Digitized  by  Google 


EXTRA  ANNOTATION 


PRECEDING  VOLUME 


VOIiUME  IiXII. 


02  0*1  1-0.  CONDEE  ▼.  BARTOW. 

Conclusions  of  Law  may  be  changed  by  the  oourt  tat  any  time  before 
entry  of  the  judgment,  p.  8. 

Cited  in  O’Brien  v.  O’Brien,  124  Cal.  428,  noted  under  Hayea  ▼.  Wether- 
bee,  60  CaL  396.  Distinguished  in  Estate  of  Cook,  77  Cal.  229,  11  Am. 
St.  Kep.  274,  holding  that  a judgment  by  default  which  waa  not  entered 
for  fire  years,  through  neglect  of  the  clerk,  took  effect  as  from  the 
date  of  rendition;  Crim  v.  Keasing,  89  Cal.  489,  23  Am.  St.  Rep.  498, 
bolding  that  the  judgment  was  rendered  at  the  date  the  findings  were 
died.  Cited  in  Brady  v.  Burke,  90  Cal.  6,  holding  that  until  a judgment 
is  entered,  the  oourt  retains  complete  jurisdiction  of  the  case;  Broder 
y.  Conklin,  98  Cal.  363,  to  same  effect  as  the  principal  case;  Los  Angeles 
▼.  Lankershim,  100  Cal.  532,  holding  that  findings  cannot  be  changed 
after  the  entry  of  final  judgment  while  the  judgment  is  allowed  to 
stand;  Fresno  Bank  T.  Dusy,  110  Cal.  76,  to  same  effect. 

Judgment  not  Final  Till  Recorded,  p.  6. 

Cited  in  Crim  v.  Kessing,  89  Cal.  491,  23  Am.  St.  Rep.  499,  holding 
the  statute  of  limitations  runs  from  entry  of  the  judgment,  and  Herr- 
lich  r.  McDonald,  104  Cal.  553,  to  same  effect;  State  v.  Brown,  31  Wash. 
402,  order  of  court,  though  signed  and  handed  to  clerk  for  entry,  does 
not  become  finality  until  actually  entered,  and  may  be  modified  or 
annulled  at  any  time  before  it  is  spread  upon  record. 

62  Cal.  6-9.  STEELE  y.  MERCED  COUNTY. 

Service  by  Mail. — The  affidavit  must  show  that  all  the  requirements 
of  the  statute  have  been  observed,  p.  9. 

Cited  in  Insurance  Company  v.  Shepardson,  76  Cal.  377,  holding  that 
it  must  be  shown  there  was  a regular  mail  communication  between  the 
places;  Thompson  v.  Brannan,  76  Cal.  620,  to  same  effect  as  the  prin- 
cipal case. 
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62  Cal.  9-18.  PR1ET  y.  HUBERT. 

Dnpont  Street  Widening. — When  several  persons  claim  a warrant  for 
aompensation,  the  decree  must  determine  the  amount  due  each,  p.  18. 

Referred  to  in  Priet  v.  De  la  Montanya,  85  Cal.  150,  in  holding  as  to 
the  liability  of  the  bondsmen  of  the  treasurer  of  San  Francisco  for 
warrants  on  the  Dupont  Street  fund. 

62  CaL  20-27.  CAMP  y.  GRIDER. 

Title  Acqnired  Subsequent  to  Mortgage  inures  for  the  benefit  of  the 
mortgagee,  p.  25. 

Cited  in  Orr  y.  Stewart,  67  Cal.  277,  confirming  the  ruling  when  the 
title  was  acquired  from  the  government;  Stewart  v.  Powers,  98  CaL 
520,  holding  that  a mortgage  in  fee  by  a pre-emption  claimant  before 
final  proof  and  payment  carries  the  after-acquired  title;  Weber  v.  Laid- 
ler,  26  W'ash.  148,  fact  that  entryman  under  homestead  act  mortgages 
homestead  before  actual  entry  thereon  does  not  invalidate  mortgage; 
note  to  76  Am.  Dec.  458,  on  mortgage  carrying  after-acquired  title  of 
mortgagor;  note  to  52  Am.  St.  Rep.  251,  on  encumbrances  by  pre-emp- 
tors. 

Mortgage  on  Homestead  must  be  presented  for  allowance  as  a claim 
against  estate  of  deceased  homesteader,  or  foreclosure  will  not  be  de- 
creed, pp.  26,  27. 

Cited  in  Bank  of  Woodland  v.  Stephens,  144  Cal.  663,  664,  but  hold- 
ing rule  inapplicable  to  probate  homestead;  Wise  v.  'Williams,  72  CaL 
647,  holding  that  a claim  so  presented  is  not  affected  by  the  statute 
of  limitations;  Bollinger  v.  Manning,  79  CaL  11,  12,  holding  that  al- 
though an  action  to  foreclose  was  commenced  in  the  life  of  the  home- 
steader, the  claim  must  still  be  presented,  and  (p.  12)  reaffirming  the 
decision  of  the  principal  case;  Building  Assn.  v.  King,  83  CaL  442,  443, 
sustaining  the  ruling,  although  the  wife  was  a party  to  the  note  and 
mortgage;  S.  C.  p.  444,  confining  the  ruling  of  the  principal  case  and 
section  1475  of  the  Code  of  Civil  Procedure  to  mortgages  on  home- 
steads; Hearn  v.  Kennedy,  85  CaL  57,  holding  that  a suit  to  foreclose 
a joint  mortgage  where  the  claim  has  not  been  presented  was  subject 
to  a general  demurrer;  Rosenberg  v.  Ford,  85  Cal.  612,  holding  that  a 
mortgage  to  secure  in  part  a debt  secured  by  a mortgage  of  a home- 
stead, for  which  no  claim  had  been  presented,  was  void  as  to  the 
amount  of  the  homestead  mortgage;  Sanders  v.  Russell,  86  CaL  122, 
21  Am.  St.  Rep.  28,  holding  that  the  holder  of  a judgment  against  a 
surviving  spouse  cannot  secure  an  order  for  partition  or  sale  of  the 
homestead  after  the  death  of  the  surviving  spouse,  without  presenting 
the  claim;  Perkins  v.  Onyett,  86  CaL  350,  holding  that  a joint  mort- 
gage of  a homestead  on  community  property  must  be  presented,  Other- 
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wise  a foreclosure  decree  would  be  reversed;  Wise  v.  Williams,  88  Cal. 
33  (being  a rehearing  of  the  case  in  72  Cal.  547,  supra),  reaffirming 
the  principal  case;  McGahcy  v.  Forrest,  109  Cal.  67,  holding  that  the 
principal  case  did  not  apply  to  probate  homesteads.  Distinguished  in 
Weinreich  v.  Hensley,  121  Cal.  653,  homestead  executed  by  husband 
and  wife  on  homestead  selected  by  wife  from  husband’s  separate  estate, 
without  his  assent,  which  hod  ceased  to  exist  on  his  death,  may  be 
foreclosed  without  presenting  claim  against  his  estate;  Bull  ▼.  Coe, 
77  Cal.  62,  11  Am.  St.  Rep.  241,  holding  that  the  principal  case  did  not 
apply  to  a mortgage  of  a homestead  on  the  separate  property  of  the 
surviving  spouse. 

62  CaL  27-29.  PEOPLE  v.  DOGGETT. 

Defendant  is  entitled  to  an  instruction  that  proved  good  reputation 
should  be  weighed  as  any  other  fact  established,  and  might  be  sufficient 
to  create  a reasonable  doubt  as  to  guilt,  p.  29. 

Cited  in  People  v.  Griffith,  146  Cal.  345,  upholding  refusal  to  give 
instruction  that  defendant  was  presumed  to  be  man  of  good  character, 
in  absence  of  evidence  to  contrary,  where  no  evidence  as  to  his  character 
introduced;  State  v.  Sloan,  22  Mont.  301,  noted  under  People  v.  Smith, 
69  CaL  601;  People  v.  French,  137  CaL  219,  noted  under  People  v.  Ashe, 
44  CaL  288;  State  v.  Van  Kuran,  25  Utah,  16,  following  rule;  State 
v.  Spendlove,  47  Kan.  169,  example  of  erroneous  instruction  as  to; 
State  v.  Schleagel,  50  Kan.  329,  holding'  testimony  on  the  point  not  to 
be  excluded;  Moore  v.  State,  96  Term.  219,  holding  that  evidence  must 
be  of  previous  good  character;  note  to  53  Am.  Dec.  134,  as  to  evidence 
of  character  in  criminal  cases. 

62  CaL  29-32.  DAVENPORT  v.  CREDITORS. 

Insolvency — Charge  of  Fraud. — Issue  of  fraud  on  the  part  of  the 
insolvent  having  been  joined,  it  was  the  duty  of  the  oourt  to  summon 
a jury  to  decide  it,  pp.  31,  32. 

Cited  in  Hinkel  v.  Creditors,  63  Cal.  331,  holding  that  a charge  of 
fraud  by  a creditor  assignee  must  be  met  and  tried. 

62  CaL  32-37.  DOUGHERTY  v.  ROSENBERG. 

Statute  of  Frauds. — An  agreement  by  A to  wait  till  he  had  recov- 
ered final  judgment  against  C before  bringing  suit  against  B is  not 
within  the  statute,  as  the  event  might  occur  within  a year,  p.  36. 

Cited  in  Raynor  v.  Drew,  72  CaL  309,  applying  the  ruling  to  a lease 
by  a mortgagor  to  a mortgagee,  to  continue  during  the  existence  of 
the  debt;  note  to  93  Am  Dec.  89,  on  contracts  not  to  be  performed 
within  a year. 
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62  Cal.  38-40.  TAYLOR  v.  HUGHES. 

Fish  Commissioners. — Certiorari  to  review  judgment  of  conviction 
under  section  637,  Penal  Code,  denied,  p.  40. 

Distinguished  in  Schaezlein  v.  Cabaniss,  135  Cal.  470,  holding  void 
Statutes  of  1889,  page  3,  and  granting  writ, 

62  Cal.  40-42.  SANTA  CRUZ  COUNTY  v.  SUPERVISORS. 

An  adjudication  by  the  superior  court  upon  the  merits  of  an  appli- 
cation for  a prerogative  writ  is  appealable,  but  cannot  be  reviewed, 
pp.  41,  42. 

Cited  in  Knowles  v.  Thompson,  133  Cal.  248,  denying  mandamus  be- 
cause of  existence  of  such  right  of  appeal;  State  v.  Trammel,  106  Mo. 
520,  holding  that  a writ  of  mandamus  issued  by  a circuit  court  of 
United  States  could  not  be  reviewed  by  state  supreme  court;  State  v. 
Lenahan,  17  Mont.  519,  holding  that  where  certiorari  had  been  refused 
the  remedy  was  by  appeal 

62  Cal.  43-44.  RHODES  r.  SPENCER 

Equity  Case. — When  a new  trial  has  been  granted  of  the  special 
issues  submitted  to  a jury,  mandamus  will  not  lie  to  compel  the  oourt 
to  proceed  with  the  hearing  of  the  remaining  issues,  p.  44. 

Cited  in  Raisch  v.  Board  of  Education,  81  Cal.  550,  by  Thornton,  J., 
arguing  that  the  grant  of  a writ  of  mandamus  could  not  issue  to  com- 
pel a board  of  education  to  draw  a warrant  for  goods  supplied  under 
contract. 

62  Cal.  49-50.  FRAZER  v.  SUPERIOR  COURT. 

Statement  on  Motion  for  New  Trial  presented  to  the  court  in  skel- 
eton, referring  to  but  not  setting  out  the  reporter’s  notes,  is  wholly 
insufficient,  p.  50. 

Cited  in  Visher  v.  Smith,  92  Cal.  62,  holding  that  the  judge  cannot 
be  compelled  to  settle  a bill  of  exceptions  in  skeleton;  State  v.  Napton, 
28  Mont.  339,  referee  is  justified  in  refusing  to  settle  bill  of  exceptions 
which  recites,  “The  following  testimony  was  taken  before  the  referee 
(clerk  will  here  insert  testimony).” 

62  CaL  50-55.  PEOPLE  v.  PICO. 

Larceny — "Horse"  Includes  “Mare.” — The  use  of  the  word  mare, 
in  section  487,  subdivision  3 of  the  Penal  Code,  does  not  modify  the 
common  law  rule,  p.  52. 

Cited  in  People  v.  Monteith,  73  Cal.  9,  holding  that  “home”  included 
"gelding”;  State  v.  Gooch,  60  Ark.  220,  holding  that  “horse”  is  a gen- 
eric term  and  includes  a mare. 
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Insanity. — It  is  for  the  court  to  determine  if  the  witnesses  are  “in- 
timate acquaintances,”  and  if  there  is  no  abuse  of  discretion,  the  de- 
cision will  not  be  interfered  with,  p.  55. 

Cited  in  People  v.  Levy,  71  Cal.  623,  holding  the  determination  of 
the  competency  of  a witness  to  testify  concerning  sanity  is  within  the 
discretion  of  the  trial  court;  People  v.  Pine,  77  CaL  149,  to  the  same 
effect;  Estate  of  McKenna,  143  CaL  584,  holding  discretion  not  abused 
in  will  contest;  State  v.  Barry,  11  N.  Dak.  442,  upon  issue  of  insanity, 
competency  of  layman  to  give  opinion  as  to  sanity  or  insanity  is 
for  court  to  determine,  and  determination  not  disturbed  unless  abuse 
shown.  Distinguished  in  Estate  of  Carpenter,  79  Cal.  386,  holding  that 
where  the  showing  of  intimacy  is  sufficient  the  witness  should  be  al- 
lowed to  give  his  opinion  as  to  insanity;  Wheelock  v.  Godfrey,  100 
Cal.  584,  holding  that  the  question  of  “how  intimate  a witness  was” 
was  properly  left  to  the  discretion  of  the  court;  People  v.  Lane,  101 
Cal.  516,  holding  to  the  same  effect;  People  v.  Schmitt,  106  Cal.  52, 
holding  to  the  same  effect;  Estate  of  Wax,  106  Cal.  351,  to  the  same 
effect  as  Wheelock  v.  Godfrey,  supra;  People  v.  McCarthy,  115  Cal. 
258,  holding  the  ruling  of  the  trial  court  will  not  be  disturbed  except 
where  it  is  clear  that  the  discretion  has  been  improperly  exercised; 
State  v.  Lewis,  20  Nev.  348,  holding  that  the  admissibility  of  the  tes- 
timony must  be  left  to  the  discretion  of  the  presiding  judge;  State  v. 
Hansen,  25  Oreg.  395,  holding  that  the  exercise  of  discretion  will  not  be 
reviewed  except  in  case  of  abuse. 

Insanity. — Submission  of  question  to  jury  after  conviction  is  within 
discretion  of  court,  p.  55. 

Cited  in  State  v.  Peterson,  24  Mont.  86,  on  point  that  preliminary 
examination  as  to  insanity  is  within  court’s  discretion,  and  on  same 
point  in  State  v.  Nordstrom,  21  Wash.  407. 

It  is  no  error  to  instruct  that  a defense  of  insanity  is  open  to  sus- 
picion and  must  be  examined  with  care,  p.  54. 

Cited  in  People  v.  Owens,  123  Cal.  489,  on  point  that  doctrine  of 
irresistible  impulse  is  unknown  in  this  state;  People  v.  Methever,  132 
OaL  331,  noted  under  People  v.  Dennis,  39  Cal.  636;  People  v.  Donlan, 
135  Cal.  492,  quoting  People  v.  Larrabee,  115  Cal.  159;  People  v.  Sues- 
«er,  142  Cal.  365,  approving  instructions  given;  Marceau  v.  Travelers’ 
Co.,  101  Cal.  343,  exemplifying  a correct  instruction;  People  v.  Larra- 
bee, 115  CaL  159,  to  the  like  effect;  People  v.  McCarthy,  115  Cal.  264, 
to  the  like  effect,  and  suggesting  that  courts  in  giving  instructions  on 
this  point  should  follow  approved  language;  People  v.  Kloss,  115  CaL 
577,  to  the  like  effect,  and  holding  further  that  in  giving  this  instruc- 
tion the  court  did  not  invade  the  province  of  the  jury  by  instructing 
as  to  matters  of  fact;  Fatjo  v.  Pfister,  117  Oal.  83,  to  the  like  effect. 

It  is  correct  to  instruct  that  in  all  other  matters  except  that  of 
insanity,  defendant  is  entitled  to  every  reasonable  doubt,  p.  54. 
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Cited  in  Lovegrove  v.  State,  31  Tex.  Cr.  492,  approving  a charge  that 
defendant  must  establish  his  plea  of  insanity  by  a preponderance  of 
testimony;  note  to  76  Am.  St.  Rep.  97. 

62  Cal.  60-65.  STEVENSON  v.  SUPERIOR  COURT. 

Administration  of  Estate  of  Living  Person  cannot  be  granted.  The 
proceedings  are  absolutely  void  ab  initio  and  throughout.  Probate 
court  has  power  to  order  the  proceedings  vacated  and  annulled,  p.  64. 

Cited  in  Carr  v.  Brown,  20  R.  I.  222,  78  Am.  St.  Rep.  861,  holding 
statute  void  providing  for  administration  in  case  of  absence  for  oer- 
tain  period;  Costa  v.  Superior  Court,  137  Cal.  81,  82,  denying  right  of 
probate  court  to  order  administrator  to  turn  over  funds  to  alleged  de- 
oedent.  Distinguished  in  Thompson  v.  Samson,  64  Cal.  333,  differentiat- 
ing proceedings  void  and  voidable.  Cited  in  Kahn  v.  Board  of  Super- 
visors, 79  Cal.  400,  holding  that  a grant  of  letters  was  not  conclusive, 
and  if  the  party  were  in  fact  alive,  the  grant  was  void;  Thomas  ▼. 
People,  107  111.  522,  47  Am.  Rep.  459,  approving  the  ruling  of  the 
principal  case;  Perry  v.  St.  Jo.  Ry.  Co.,  39  Kan.  423,  to  same  effect 
as  the  principal  case;  Chauncey  v.  Woss,  25  Minn.  35,  in  dissenting 
opinion  of  Vanderburgh,  J.,  to  illustrate  the  difference  between  void 
and  voidable  orders;  Springer  v.  Shavender,  118  N.  C.  44,  54  Am.  St. 
Rep.  712,  laying  down  three  propositions  as  to  void  judgments;  Scott 
v.  McXeal,  154  U.  S.  43,  holding  that  a judgment  by  the  highest  court 
of  a state,  affirming  the  title  to  land  of  a purchaser  from  an  admin- 
istrator of  a living  person  who  had  no  notice  of  the  sale,  deprived  the 
living  person  of  his  property  without  due  process  of  law  and  was 
reviewable  on  a writ  of  error  by  the  supreme  court  of  the  United  States. 
Notes  to  73  Am.  Dec.  pp.  126,  127,  on  administration  of  estate  of  liv- 
ing person;  note  to  79  Am.  Dec.  66,  on  validity  of  grant  of  adminis- 
tration; note  to  81  Am.  Dec.  132,  on  conclusiveness  of  probate  of  will; 
note  to  47  Am.  Rep.  465. 

62  Cal.  66-67.  GARLICK  v.  BOWER. 

Verdict  Insufficient. — In  an  action  to  recover  possession,  or  value, 
and  damages,  a veTdict  for  plaintiff  assessing  damages  at  a sum  stated 
is  not  responsive  to  the  issues,  and  may  be  set  aside,’  pp.  Q6,  67. 

Cited  in  Vandcford  v.  Foster,  62  Cal.  180,  holding  on  a state  of  facts 
similar  to  the  principal  case  that  a new  trial  should  have  been  granted; 
Stewart  v.  Tnylor,  68  Cal.  6,  holding  on  an  action  similar  to  the  prin- 
cipal case  the  verdict  was  insufficient  which  failed  to  find  the  value  of 
the  property. 

62  Cal.  67-68.  HOLLAND  v.  GREEN. 

Forcible  Entry  and  Detainer. — To  sustain  this  action  there  must  be 
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averment  and  proof  that  the  party  in  possession  was  turned  out  by 
force,  threats  or  menacing  conduct,  p.  68. 

Cited  in  Kerr  v.  O'Keefe,  138  Cal.  422,  holding  complaint  sufficient; 
Morse  v.  Boyde,  11  Mont.  250,  holding  that  where  the  alleged  entry 
was  only  a refusal  to  give  possession,  and  was  without  violence,  the 
action  could  not  be  sustained,  and  that  ejectment  was  the  proper  rem- 
edy. 

Entry  in  Good  Faith. — A lease  to  one  of  the  parties  entering,  offered 
to  show  good  faith,  was  properly  excluded,  p.  68. 

Cited  in  note  to  27  Am.  Dec.  554,  on  color  of  title  in  forcible  detainer. 

Good  Faith  in  entry  is  a defense,  p.  68. 

Cited  in  Carteri  v.  Roberts,  140  Cal.  166,  noted  under  Voll  v.  Hollis, 
60  Oal.  569. 

02  Cal.  69-119.  SPRING  VALLEY  WATER  WORKS  v.  SCH0TTLER. 
Refen-ed  to  generally  in  Spring  Valley  W.  W.  v.  Schottler,  62  OaL 
119,  as  being  similar  in  facts  to  the  principal  case,  and  leading  to 
the  same  decision. 

Rules  of  Board  of  Equalisation  are  not  part  of  the  record  on  cer- 
tiorari, p.  100. 

Cited  in  Hagenmeyer  r.  Mendocino  Co.,  82  CaL  216,  holding  that  the 
party  making  the  return  to  the  writ  cannot  be  heard  to  complain  of 
the  inclusion  therein  of  rules  as  to  notioe. 

Actual  Notice  of  intended  action  by  board  of  equalization  is  suffi- 
cient, if  in  time  to  allow  of  a hearing,  unless  h appears  affirmatively 
that  a fair  hearing  was  denied  by  the  action  of  the  board,  p.  103. 

Cited  in  Hagenmeyer  v.  Mendocino  Co.,  82  CaL  217,  as  to  sufficiency 
of  a notice  by  mail;  Allison  Co.  v.  Nevada  Co.,  104  CaL  164,  as  to 
notice  to  a corporation  through  an  official. 

Appearance  Waives  Defects  in  Form  of  notice  to  show  cause,  p.  103. 

Cited  in  Farmers’  Bank  v.  Board,  97  CaL  325,  holding  that  a defect 
in  the  notice  was  waived  by  appearance  before  the  board;  Railroad  Co. 
▼.  Standing,  13  Utah,  493,  to  same  effect. 

Franchise  of  a Water  Works  Company  is  property  liable  to  taxa- 
tion, pp.  105-116.  . 

Cited  in  People  v.  City  of  Oakland,  92  CaL  614,  holding  that  the  right 
of  a municipal  corporation  to  levy  taxes  is  .a  franchise;  Spring  Valley 
W.  W.  v.  Barber,  99  CaL  38,  holding  that  the  mere  right  to  lay  pipes 
through  an  adjoining  county  is  a bare  right  of  way,  and  not  assessable 
as  a franchise;  People  v.  National  Bank,  123  Oal.  60,  69  Am.  St.  Rep. 
37,  Bank  of  California  v.  San  Francisco,  142  CaL  279,  et  passim,  and 
Lewiston  etc.  Co.  v.  Asotin  Co.,  24  Wash.  375-377,  noted  under  People 
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v.  Badlam,  67  Cal.  594;  Merchants’  etc.  Co.  v.  Sterling,  124  Cal.  432, 
71  Am.  St.  Rep.  96,  discussing  nature  of  goodwill  of  corporation;  Com- 
mercial etc.  Co.  v.  Judson,  21  Wash.  56,  quoting  State  v.  Anderson,  90 
Wis.  561;  Gulf  etc.  Co.  v.  Hewes,  183  U.  S.  78,  construing  local  (Mis- 
sissippi) statutes;  London  and  San  Francisco  Bank  v.  Block,  117  Fed. 
905,  under  California  constitution  and  laws,  franchise  of  foreign  bank- 
ing corporation  engaged  in  business  in  California  “to  be”  a corporation 
is  not  taxable  as  franchise;  corporation’s  franchise  “to  do  business” 
in  such  state  is  taxable;  State  y.  Anderson,  90  Wis.  561,  holding  the 
franchises  of  a street  railroad  company  are  liable  to  taxation  as  per- 
sonal estate. 

Spring  Valley  Water  Works  Company  is  a corporation  having  power 
to  use  the  streets  of  San  Francisco  under  the  act  of  1858,  p.  218,  and 
to  supply  water  and  collect  rates  and  to  divide  its  capital  stock  into 
shares,  pp.  104,  105. 

Cited  in  San  Francisco  v.  Spring  Valley  W.  W.,  63  CaL  631,  to  same 
effect. 


82  Oal.  120-123.  PEOPLE  v.  HOIN.  45  Am.  Rep.  651. 

Irresistible  Impulse,  if  it  exists,  does  not  constitute  that  insanity 
which  is  a legal  defense,  p.  123. 

Cited  in  People  v.  Sewell,  145  Cal.  299,  when  question  to  jurors 
tended  to  bring  out  expressed  prejudice  against  defense  of  insanity, 
which  really  related  to  feigned  insanity,  and  jurors  stated  they  had  no 
prejudice  against  real  insanity,  challenge  properly  denied;  People  v. 
Kemaghan,  72  Cal.  617,  in  dissenting  opinion  of  Temple,  J.,  arguing 
that  the  charge  given  as  to  emotional  insanity  was  not  in  accord  with 
the  rule  laid  down  by  the  principal  case;  S.  C.,  p.  622,  in  dissenting 
opinion  of  Thornton,  J.,  approving  the  definition  of  emotional  insanity 
in  the  principal  case.  Approved  in  Maroeau  v.  Travelers’  Ins.  Co.,  1<H 
Oal.  342,  as  a correct  exposition  of  the  law.  Cited  in  same  case,  p. 

346,  giving  the  effect  of  an  instruction  in  somewhat  vague  terms,  which 
did  not  offend  against  the  rule  laid  down  in  the  principal  case;  People 
v.  Ward,  105  Cal.  343,  and  People  v.  Hubert,  119  Cal.  223,  63  Am.  St. 
Rep.  77,  holding  that  the  doctrine  of  “uncontrollable  impulse”  has  no 
legal  standing  in  this  state;  People  v.  McCarthy,  115  Cal.  264,  to  the 
same  effect;  People  v.  Barthleman,  120  Cal.  11,  to  the  same  effect; 
People  v.  Owens,  123  Cal.  489,  People  v.  Methever,  132  Cal.  332,  and 
State  v.  Knight,  95  Me.  479,  holding  instruction  properly  refused;  Leache 
v.  State,  22  Tex.  App.  310,  68  Am.  Rep.  644,  holding  that  if  the  accused  * 
had  sufficient  intelligence  to  know  what  he  was  doing,  and  the  will  and 
the  power  to  do  or  not  to  do  it,  he  was  in  contemplation  of  law 
responsible;  State  v.  Harrison,  36  W.  Va.  748,  holding  that  knowledge 
of  light  and  wrong  is  the  correct  test,  and  discarding  the  theory  of 
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irresistible  impulse;  note  to  27  Am.  St.  Rep.  811,  on  insanity  as  a 
defense  to  crime;  note  63  Am.  St.  Rep.  100. 

62  Cal.  125-139.  HAM  v.  SANTA  ROSA  BANK.  45  Am.  Rep.  654. 

Declaration  of  Homestead,  containing  the  statements  required  by 
section  1237  of  the  Civil  Code,  duly  executed,  acknowledged  and  re- 
corded is  valid,  p.  134. 

Referred  to  in  Graves  v.  Baker,  68  Cal.  133,  bat  with  what  object 
cannot  be  ascertained.  Cited  in  Galligher  v.  Smiley,  28  Neb.  195,  26 
Am.  St.  Rep.  324,  holding  that  a homestead  right  once  acquired  could 
not  be  diminished  without  the  consent  of  the  homesteader;  note  to 

63  Am.  Dec.  124,  on  homestead  rights;  note  to  91  Am.  Dec.  644,  on 
homestead  defined. 

The  homestead  may  exceed  the  value  limit  and  the  excess  in  value 
is  subject  to  claims  of  the  creditors,  p.  138. 

Cited  In  Tieman  v.  Creditors,  62  Cal.  288,  holding  that  when  the 
declaration  stated  the  value  at  eight  thousand  dollars,  the  homestead 
was  valid  up  to  the  statutory  limit,  but  that  only  one  house  could  be  set 
apart  as  a homestead;  King  v.  Gotz,  70  Cal.  242,  holding  that  a declara- 
tion of  value  of  seven  thousand  dollars  did  not  invalidate  the  homestead; 
Lubbock  v.  MeMann,  82  Cal.  230,  16  Am.  St.  Rep.  Ill,  holding  that  the 
exoess  in  value  of  a homestead  is  subject  to  the  jus  disponendi  of  the 
owner  and  the  claims  of  his  creditors;  Demartin  v.  Demartin,  85  Cal. 
74,  holding  that  when  a homestead  was  set  apart  in  insolvency  pro- 
ceedings the  burden  of  proof  was  on  the  creditors  to  show  that  the 
value  exceeded  the  statutory  limit;  Mitchell  v.  McCormick,  22  Mont. 
253,  and  Yerriek  v.  Higgins,  22  Mont.  507,  construing  local  statutes. 

Selection  of  Homestead  is  Constitutional. — This  right  the  legislature 
was  commanded  by  the  constitution  to  protect  from  forced  sale,  p. 
138. 

Cited  in  Lubbock  v.  MeMann,  82  Cal.  228,  16  Am.  St.  Rep.  109,  hold- 
ing that  exemption  is  a constitutional  right  to  the  limit  provided  by 
statute;  Sayers  v.  Childers,  112  Iowa,  677,  681,  on  point  that  right  to 
homestead  is  a vested  right. 

62  Cal.  139-145.  PEOPLE  v.  SAL0RSE. 

Larceny. — When  the  act  of  taking  coexists  with  the  felonious  intent 
to  deprive  the  owner  of  his  property,  the  offense  is  complete,  p.  141. 

Cited  in  People  v.  Morino,  85  Cal.  518,  holding  that  the  question 
whether  the  felonious  intent  existed  at  the  time  the  property  was 
taken  should  be  left  to  the  jury. 

Taking  with  felonious  intent  to  deprive  the  owner  is  larceny,  but 
if  the  felonious  intent  is  formed  afterward,  the  offense  is  embezzle- 
ment, p.  141. 
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Cited  in  State  v.  Harmon,  106  Mo.  652,  holding  that  embezzlement 
as  distinguished  from  larceny  is  a purely  statutory  offense;  People 
v.  De  Granff,  127  Cal.  679,  noted  under  People  v.  Smith,  23  Oal.  280; 
People  v.  Jackson,  138  Cal.  464,  holding  instructions  on  larceny  properly 
refused;  notes  to  98  Am.  Dec.  127  and  149,  as  to  distinction  between 
larceny  and  embezzlement. 

Embezzlement  of  Horse  is  punishable  as  grand  larceny,  irrespective 
of  value,  p.  142. 

Cited  in  People  v.  Gray,  137  Cal.  268,  on  point  that  verdict  may  de- 
termine degree  of  crime;  People  v.  Wickham,  116  Cal.  386,  holding  that 
embezzlement  of  a horse  of  the  value  of  forty  dollars  was  punishable 
by  imprisonment  in  the  state  prison;  notes  to  98  Am.  Dec.  157,  and 
161,  as  to  allegation  of  value  and  conviction  of  one  offense  under  in- 
dictment for  the  other. 

Venue  in  Embezzlement. — The  offense  must  be  proved  to  have  been 
committed  within  the  county  where,  the  defendant  is  charged,  or  within 
five  hundred  yards  thereof,  p.  144. 

Cited  in  Cohen  v.  State,  20  Tex.  App.  229,  holding  that  jurisdiction 
lay  in  the  county  where  defendant  was  placed  in  control  of  the  prop- 
erty, or  in  any  county  in  which  he  may  have  taken  or  received  the 
property. 

Instruction. — When  they,  as  an  entirety,  correctly  lay  down  the  law 
of  the  case,  the  verdict,  if  in  accordance  with  the  evidence,  will  not 
be  disturbed,  p.  144. 

Cited  in  Territory  v.  Evans,  2 Idaho,  398,  holding  that  if  taken  as 
a whole  the  charge  is  correct  substantially  and  could  not  mislead  the 
jury,  the  judgment  will  not  be  disturbed. 

62  Cal.  151-154.  ROSENKRANZ  v.  WAGNER. 

Mechanic’s  Lien — Complaint. — Necessary  allegations  are  that  there 
was  money  due  to  the  original  contractor  when  the  lien  was  filed,  or 
that  the  owner  had  knowledge  of  the  claim  prior  to  the  payment  of 
the  full  amount  under  the  contract,  p.  154. 

Cited  in  Stimson  v.  Dunham  etc.  Co.,  146  Cal.  284,  where  material- 
men  and  laborers  served  notice  on  owner  of  their  claims  against  con- 
tractor, which  in  aggregate  exceeded  contract  price,  owners  not  liable 
beyond  contract  price,  and  may  compel  parties  entitled  to  come  in  and 
have  rights  settled  in  one  decree;  Wilson  v.  Barnard,  67  Cal.  423,  hold- 
ing that  the  principal  case  applied  to  claims  of  loggers  under  the  log- 
ger’s lien  act.  Distinguished  in  same  case,  p.  425,  in  dissenting  opin- 
ion of  McKee,  J.,  showing  the  reason  for  difference  in  necessary  plead- 
ing on  mechanics’  liens  and  loggers’  liens.  Cited  in  Turner  v.  Strenzel, 
70  Cal.  30,  holding  that  a materialman  is  only  entitled  to  be  paid 
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from  tliat  portion  of  the  contract  price  which  remains  due  and  unpaid 
•hen  the  lien  is  filed;  Wiggins  v.  Bridge,  70  Cal.  439,  holding  that 
•here  the  contractor  never  completed  the  building,  and  there  was  noth- 
ing due  to  him,  a subcontractor  or  materialman  could  not  enforce  a 
lien;  McFadden  y.  Stark,  58  Ark.  13,  holding  that  as  the  contract  is 
the  foundation  of  the  mechanic’s  lien  it  must  be  stated  in  the  com- 
plaint so  far  as  to  show  the  lien  and  amount. 

62  Oal.  155-159.  HAWLEY  v.  KELLY. 

One  who  obtains  a judgment  for  money  which  defendant  has  invested 
in  land,  is  thereby  estopped  from  pursuing  the  land  in  equity,  p.  159. 

Cited  in  Gaffney  v.  Megrath,  23  Wash.  494-497,  stating  general  rule 
u to  election  between  remedies;'  Harding  v.  Atlantic  Trust  Co.,  26 
Wash.  639,  where  mortgagee  after  foreclosure  and  sale  attempts  to 
realize  on  deficiency  judgment  by  execution  on  debtor’s  homestead,  he 
is  estopped  from  claiming  equitable  lien  on  homestead  by  reason  of 
its  purchase  with  proceeds  of  waste  committed  upon  mortgaged  prem- 
ires; note  to  10  Am.  St.  Rep.  489,  on  pursuit  of  one  remedy  excluding 
another. 

62  CaL  160-163.  BELCHER  COMPAWY  v.  DEFERRARI. 

Mines. — A locator  who  does  work  to  the  extent  of  one  hundred  dol- 
lars on  two  claims  in  one  year,  and  in  the  January  of  the  following 
year  does  work  to  the  extent  of  twenty-four  dollars  before  relocation, 
does  not  lose  his  rights,  p.  163. 

Cited  in  Pharis  v.  Muldoon,  75  Cal.  287,  holding  that  failure  to  mark 
boundaries  until  five  days  after  entry  confers  no  rights  on  a relocator 
as  against  the  locator,  who  in  the  meantime  re-enters  and  resumes 
work;  Temescal  etc.  Co.  v.  Salcido,  137  CaL  214,  on  point  that  resump- 
tion of  work  will  be  presumed  done  in  good  faith;  Fee  v.  Durham, 
121  Fed.  470  (distinguished  in  dissenting  opinion,  page  476),  majority 
holding  where  locator  commenced  assessment  work  on  December  26th 
and  employees  continued  work  until  December  30th,  which  was  Satur- 
day, when  they  quit  and  resumed  work  on  Monday,  January  1st,  one 
locating  on  Sunday  night  between  12  and  1 o’clock  acquired  no  rights. 
Overruled  in  Honaker  v.  Martin,  11  Mont.  95,  97,  holding  that  the  rul- 
ing of  the  principal  case  was  not  sound,  that  the  resumption  of  work 
without  the  expenditure  with  reasonable  diligence  of  the  statutory 
amount  was  an  evasion  of  the  statute,  and  the  work  must  be  done  in 
good  faith  in  order  to  secure  the  claim  against  relocation.  Cited  in 
Bishop  v.  Baisley,  28  Oreg.  126,  holding  that  it  was  an  open  question 
whether,  after  having  resumed,  and  while  in  actual  possession,  and 
prior  to  the  full  performance  of  the  amount  required  by  law,  the  claim 
was  open  to  relocation;  Justice  Min.  Co.  v.  Barclay,  82  Fed.  Rep.  560, 
holding  that  if  the  ground  was  subject  to  relocation,  yet  that  if  work 
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was  done  on  one  of  a number  of  adjoining  claim*  to  the  amount  re- 
quired for  all  of  them  for  one  year,  then  the  locator’s  right*  were 
revived  and  a subsequent  relocation  was  invalid. 

Failure  in  Findings. — Failure  to  find  on  an  issue  not  injuring  the 
defendants,  and  not  material  to  the  main  issue,  is  not  ground  for  re- 
versal, p.  162. 

Cited  in  Hooker  v.  Thomas,  86  Cal.  178,  to  same  effect  and  giving 
an  example. 

Estoppel  of  Deed. — Grantors  of  a mine  by  deed  cannot  deny  owner- 
ship and  right  to  possession  at  the  time  the  deed  was  executed,  p.  163. 

Cited  in  De  Frieze  v.  Quint,  94  Cal.  659,  28  Am.  St.  Rep.  153,  hold- 
ing that  a grantor,  purporting  to  grant  in  fee,  is  estopped  from  sub- 
sequently setting  up  as  his  title  a tax  deed  acquired  after  the  grant; 
Stinchfield  v.  Giltis,  96  Cal.  36,  holding  that  the  grantor  of  a mine  by 
deed  was  estopped  from  denying  a valid  location. 

Judicial  Notice. — The  character  of  mining  property,  and  its  original 
ownership  by  the  United  States,  will  be  judicially  notioed,  p.  163. 

Cited  in  note  to  89  Am.  Dec.  690,  on  United  States  land  laws. 

62  Cal.  164-176.  WILSON  v.  SOUTHERN  PACIFIC  COMPANY. 

Negligence. — When  the  evidenoe  is  conflicting  or  circumstantial,  it 
is  for  the  jury  to  determine,  pp.  172,  173. 

Cited  in  Noyes  v.  Southern  Pacific,  92  Cat  291,  in  ooncurring  opinion 
of  Paterson,  J.,  holding  that  where  there  is  any  evidence  at  all  from 
which  inferences  of  negligence  may  be  drawn,  nonsuit  should  not  be 
granted;  Benson  v.  Central  Pacific,  98  Cal.  48,  in  an  action  for  persona] 
Injury.  Cited  in  Stephenson  v.  Southern  Pacific,  102  Cal.  149,  approv- 
ing the  ruling  of  the  principal  case,  but  saying  that  where  the  facte 
were  admitted  or  proven  without  contradiction,  it  is  for  the  court  to 
determine  if  they  establish  negligence;  Hansen  v.  Southern  Pacific,  106 
Cal.  385,  to  same  effect,  where  the  question  was  whether  or  not  plain- 
tiff was  on  the  road  with  the  consent  of  defendant;  Pierce  v.  Railway 
Co.,  22  Mont.  449,  holding  nonsuit  properly  grantable  in  action  against 
earner;  Ewell  v.  Mining  Co.,  23  Utah,  197,  applying  rule  in  action  by 
employee  for  damages  for  injuries  received  in  mine. 

When  goods  are  destroyed  while  in  custody  of  a warehouseman,  the 
burden  of  proof  of  negligence  is  on  plaintiff,  p.  172. 

Distinguished  in  Wilson  v.  California  Central,  94  Cal.  172,  holding 
that  where  the  defendant  was  sued  on  contract  as  a carrier  for  non- 
delivery, and  not  as  a tort  feasor,  the  rule  was  different.  Cited  in 
Taussig  v.  Bode,  134  Cal.  263,  86  Am.  St.  Rep.  252,  applying  rule  to 
leakage  alleged  to  have  been  oaused  by  warehouseman;  James  v.  Orrell, 
68  Ark.  288,  82  Am.  St.  Rep.  295,  holding  instruction  as  to  burden  of 
proof  erroneous;  Marshall  v.  Andrews,  8 N.  Dak.  367,  but  holding  bur- 
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den  of  proof  on  warehouseman  in  ease  of  loss  by  burning  of  warehouse; 
and  see  to  same  effect  Dieterle  v.  Bekin,  143  Cal.  688.  Approved  in 
Texas  A Pacific  Co.  v.  Morse,  1 Tex.  App.  Civ.  Caa.  (White  4 W.)  183, 
holding  that  common  carriers,  having  warehouses  for  storing  goods, 
were  liable  as  warehousemen  for  goods  stored  there. 

General  Citation. — Insurance  Co.  of  North  America  t.  Lake  Erie,  etc. 
R Co.,  152  Ind.  339. 

62  Cal.  179.  MENZIES  v.  BOARD. 

Supreme  Court. — Original  jurisdiction  to  issue  a writ  of  certiorari 
will  not  be  exercised  where  no  sufficient  reason  is  shown  why  the  ap- 
plication could  not  have  been  made  to  the  superior  court,  p.  179. 

Cited  in  Everitt  v.  Board,  1 S.  Dak.  371,  holding  that  generally  the 
writ  is  applied  for  by  the  attorney  general;  People  v.  City,  193  HL.  620, 
quoting  Everett  v.  Board,  1 S.  Dak.  371. 

62  Cal.  179-180.  VANDEFORD  y.  FOSTER. 

Verdict  must  Cover  Issues. — In  an  action  to  recover  possession  or 
the  value,  and  damages,  a verdict  which  does  not  find  the  value  will 
be  set  aside,  p.  180. 

Cited  in  Stewart  v.  Taylor,  88  Cal.  6,  holding  that  a verdict  to  sus- 
tain a judgment  must  be  complete  and  certain. 

62  Cal.  180-181.  SANTA  CRUZ  RAILROAD  COMPANY  v.  SANTA 
CLARA  COUNTY. 

Liability  of  County. — An  action  will  not  lie  against  a count  for  neg- 
lect or  refusal  by  a supervisor  to  perform  a duty  imposed  on  him  by 
law,  p.  181. 

Cited  in  note  to  68  Am.  Dec.  295,  on  county  not  liable  for  acts  or 
neglects  of  officers. 

62  Cal.  181.  VAUGHN  v.  WERLEY. 

Appeal  for  Delay. — Damages  will  not  be  granted  where  no  transcript 
has  been  filed,  as  there  is  no  record  from  which  delay  can  be  determined, 
p.  181. 

Followed  in  Walter  v.  Maresch,  3 Wash.  625,  on  a similar  state  of 

facta. 

62  Cal.  182-188.  ST.  HELENA  WATER  COMPANY  v.  FORBES.  8.  C. 
45  Am.  Rep.  659. 

Supply  of  Water  is  a public  use,  for  which  the  right  of  eminent 
domain  may  be  exercised  over  a stream  of  water  flowing  over  land, 
due  compensation  being  made,  p 182. 
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Cited  in  Lux  v.  Haggin,  69  Cal.  300,  holding  that  the  property  of  a 
riparian  proprietor  in  the  waters  flowing  through  hia  land  is  subject 
to  the  law  of  eminent  domain;  but  distinguished  in  same  case,  page 
440,  in  dissenting  opinion  of  Myriek,  J.,  showing  that  the  principal  case 
had  no  application  to  the  appropriation  of  water  by  an  irrigation  com- 
pany; Hamor  v.  Bar  Harbor  W.  Co.,  78  Me.  132,  to  same  effect  as  the 
principal  case.  Quoted  in  Watuppa  Reservoir  Co.  v.  Fall  River,  147 
MasB.  662,  by  Knowlton,  J.,  in  his  dissenting  opinion,  arguing  that  the 
special  laws  of  Massachusetts  did  not  authorize  the  taking  of  water 
from  great  ponds  without  compensation  to  the  riparian  owners  of 
streams  supplied  therefrom.  Cited  in  Pocantico  W.  W.  Co.  r.  Bird, 
130  N.  Y.  259,  holding  that  a water  company,  by  making  special  con- 
tracts for  supplying  water  to  riparian  proprietors,  does  not  destroy 
the  character  of  public  use  for  which  the  water  rights  are  acquired 
Wisconsin  W.  Co.  v.  Winans,  85  Wis.  41,  39  Am.  St.  Rep.  816,  holding 
that  waterworks  for  the  supply  of  a city  or  village  are  for  a public 
use,  and  that  the  right  of  eminent  domain  may  be  exercised  by  the 
company;  Bigelow  v.  Draper,  6 N.  Dak.  162,  184,  sustaining  condem- 
nation of  riparian  right  for  railroad  purposes. 

The  right  to  running  water  is  part  of  the  land  over  which  it  flows 
naturally,  and  is  real  property,  pp.  183,  184. 

Cited  in  Gould  v.  Stafford,  91  Cal.  155,  holding  the  right  may  be 
severed  from  the  land  and  held  as  an  easement;  Smith  v.  Denniff,  24 
Mont.  22,  26,  on  point  that  trespasser  on  riparian  land  cannot  acquire 
water  rights  thereon. 

62  Cal  186-187.  ESTATE  OF  HILL. 

An  allowed  claim  may,  in  certain  cases,  be  contested  on  settlement 
of  the  final  account,  p.  187. 

Cited  in  Selna  v.  Selna,  125  Cal.  362,  363,  on  point  that  allowed  claim 
is  not  conclusive  on  heirs;  Weihe  v.  Stntham,  67  Cal.  84,  holding  that 
the  allowance  of  a claim  by  the  administrator  and  the  probate  judge 
it  not  conclusive  upon  the  heirs;  Estate  of  Mouillcrat,  14  Mont.  251, 
nor  is  it  a judgment  as  to  its  validity.  Distinguished  in  same  case  in 
dissenting  opinion  of  Harwood,  J.,  260,  arguing  that  as  the  contest  in 
the  principal  case  was  by  the  heirs  and  distributees  of  the  estate,  it 
could  not  be  an  authority  for  the  proposition  in  the  prevailing  opin- 
ion that  a creditor  could  contest  the  account  of  another  creditor. 

62  CaL  187-190.  HART  v.  SPECT. 

Bill  of  Particulars. — A plaintiff  cannot  be  precluded  from  giving  evi- 
dence to  support  his  claim  until  he  has  failed  or  refused  to  comply 
with  an  order  for  a further  account,  p.  190. 

Cited  in  Burns  v.  Cushing,  96  Cal.  671,  holding  in  an  action  on  an 
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attorney’s  bill,  demurred  to  for  ambiguity,  that  a bill  of  particulars 
should  have  been  demanded. 

62  Cal.  203-204.  KITTS  ▼.  SUPERIOR  COURT. 

On  appeal  from  a justice’s  court,  the  superior  court  has  jurisdiction 
to  allow  an  amendment  of  the  complaint,  p.  204. 

Cited  in  Ketchum  v.  Superior  Court,  65  Cal.  485,  holding  that,  on 
an  appeal  on  questions  both  of  law  and  fact,  a plea  might  be  added 
to  the  answer,  and  any  amendment  made  to  enable  the  parties  to,  pre- 
sent the  case  on  its  merits;  Nevada  Central  v.  District  Court,  21  Nev. 
414,  holding  in  like  case  to  same  effect 

62  Cal.  204-209.  PEOPLE  v.  YE  PARK. 

Defective  Instruction. — When  followed  by  a complete  and  correct  in- 
struction on  the  same  point,  Ib  cured  by  the  latter,  p.  207. 

Cited  in  Territory  v.  Evans,  2 Idaho,  398,  holding  that  if  instructions 
taken  as  a whole  are  correct  it  is  sufficeint. 

To  justify  homicide,  the  cricumstanoes  must  not  only  be  sufficient 
to  excite  the  fears  of  a reasonable  person,  hut  the  act  must  have  been 
done  under  the  influence  of  such  fears  alone,  p.  208. 

Cited  in  Lynch  v.  State,  24  Tex.  App.  365,  sustaining  the  ruling; 
State  v.  Rolla,  21  Mont.  585,  noted  under  People  v.  Herbert,  61  Cal. 
544,  note  to  State  v.  Sumner,  74  Am.  St.  Rep.  730,  on  self-defense. 

Where  an  attack  is  made  with  murderous  intent,  the  person  attacked 
may  stand  his  ground,  and,  if  necessary,  kill  the  assailant,  p.  208. 

Cited  in  People  v.  Hecker,  109  Cal.  463,  to  same  effect,  where  the 
attack  is  sudden. 

62  Cal.  209-237.  PEOPLE  v.  STEPHENS. 

Since  the  constitution  of  1879,  any  company  or  individual  has  the 
right  to  use  the  streets  for  laying  pipes  to  supply  water,  and  water 
supply  is  a public  use  free  from  control  of  the  legislature,  pp.  231-236. 

Ruling  followed  in  Woodland  v.  Stephens,  62  Cal.  238,  being  another 
■uit  on  same  subject,  against  same  defendant,  as  the  principal  case. 
Cited  in  Fresno  v.  Fresno  Canal  Co.,  98  Cal.  183,  holding  water  ditches 
and  canals  are  included  within  the  constitutional  provisions  as  to  water 
supply;  People  v.  Elk  River  Co.,  107  Cal.  226,  48  Am.  St.  Rep.  128, 
holding  it  was  not  intended  by  the  constitution  to  appropriate  water 
for  public  use  without  compensation,  and  as  to  the  right  to  compen- 
sation of  a riparian  proprietor;  Merrill  v.  Southside  Irrigation  Co., 
112  Cal.  434,  holding  that  water  supplied  by  an  irrigation  company 
cannot  be  arbitrarily  refused  to  any  person  willing  to  pay  for  it,  on 
the  flow  and  line  of  the  company’s  ditch;  San  Diego  etc.  Co.  v.  Sharp, 
07  Fed.  399,  construing  constitution  and  section  552,  Civil  Code;  In  re 


Digitized  by  Google 


62  Cal.  250-260 


Notes  on  California  Reports. 


3104 


Johnston,  137  Cal.  119,  denying  right  of  city  to  impose  additional  bur- 
dens or  regulations;  San  Diego  Co.  v.  National  City,  74  Fed.  Rep.  87, 
holding  that  the  constitutional  obligations  relating  to  water  supply 
apply  to  a foreign  corporation  supplying  water  within  the  state;  ban- 
ning v.  Osborne,  76  Fed.  Rep.  332,  333,  holding  that  no  corporation, 
appropriating  water  by  virtue  of  the  constitution  and  laws  of  this 
state,  can  exact  anything  beyond  the  legally  established  rates;  Lan- 
ning  v.  Osborne,  82  Fed.  Rep.  577,  to  same  effect,  and  that  the  amend- 
ment of  March  2,  1897,  of  act  of  California,  March  12,  1895,  did  not 
give- any  validity  to  previously  invalid  contracts  for  water  supply. 

Cities  and  Towns  are  both  included  in  the  constitutional  provisions 
relating  to  water,  pp.  236,  237. 

Cited  in  Pereria  v.  Wallace,  129  Cal.  403,  construing  article  11,  sec- 
tion 19  of  constitution;  Plummer  v.  Borsheim,  8 N.  Dak.  568,  but  hold- 
ing “city”  in  local  constitution  not  to  include  incorporated  villages  or 
towns;  State  v.  Harbor  Commissioners,  4 Wash.  11,  to  same  effect  as 
to  the  powers  of  the  board  of  harbor  line  commissioners. 

General  Citation. — Los  Angeles  v.  Los  Angeles  City  Water  Co,  177 
U.  S.  570. 

62  Cal.  250-260.  UPHAM  ▼.  H0SKING. 

Title  Land. — Patent  is  presumed  regularly  issued,  p.  259. 

Cited  in  C.  P.  R.  R.  Co.  ▼.  McCann,  126  Cal.  555,  noted  under  Weaver 
v.  Fairchild,  50  Cal.  360. 

Tide  Lands. — Where  the  title  was  in  the  state,  and  had  been  sold 
to  a purchaser  prior  to  the  act  of  March  27,  1872,  the  title  of  the 
state  was  by  that  act  vested  in  the  purchaser,  p.  259. 

Cited  in  Wright  v.  Seymour,  69  Cal.  126,  holding  that  land  between 
high  and  low  water  mark  was  not  included  in  a patent  from  the  United 
States  of  land  “bounded  by  a tidal  stream”;  Northern  Ry.  Co.  v. 
Jordan,  87  Cal.  28,  ruling  that  the  holder  of  a certificate  of  purchase  of 
tide  lands  was  entitled  to  the  benefit  of  the  act  of  1872. 

Forfeiture. — When  declared  by  statute,  the  title  vests  in  the  state, 
upon  the  happening  of  the  event  or  the  commission  of  the  offense  for 
which  the  forfeiture  is  declared,  p.  258. 

Cited  in  Areata  v.  Areata  R.  R.  Co.,  9!  Cal.  646,  holding  that  the 
rule  did  not  apply  to  a switch  or  sidetrack  constructed  under  a city 
ordinance,  in  which  no  time  was  fixed  for  completion;  Hombrook  v. 
Town  of  Elm  Grove,  40  W.  Va.  548,  holding  that  the  charter  of  a 
municipal  corporation  was  not  forfeited  by  a failure  to  observe  its 
provisions;  note  to  5 Am.  St.  Rep.  806,  as  to  whether  judicial  act  de- 
claring forfeiture  is  necessary.  Distinguished  in  California  Reduction 
Co.  v.  Sanitary  Reduction  Works,  120  Fed.  44,  validity  of  grant  of 
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franchise  by  city  not  collaterally  attackable  by  private  party  in  equity 
for  failure  of  grantee  to  perform  conditions,  nonperformance  of  which 
would  work  forfeiture. 

62  Cal.  260-263.  HENDY  v.  DESMOND. 

New  Trial  should  not  be  granted  on  the  ground  of  newly-discovered 
evidence,  when  the  means  of  obtaining  such  evidence  was  by  the  exer- 
cise of  reasonable  diligence  open  to  the  party  defeated  as  well  before 
as  after  the  trial,  pp.  262,  263. 

Distinguished  in  State  v.  Stowe,  3 Wash.  211,  where  additional  evi- 
dence to  prove  an  alibi  was  alleged  and  admitted  as  ground  for  new 
trial,  and  there  had  been  no  lack  of  diligence  shown. 

Certificate  of  Protest  is  prima  facie  evidence  of  the  facts  therein 
stated,  but  where  it  does  not  show  that  protest  was  given  in  the  man- 
ner required  by  the  code  its  statements  may  be  rebutted,  p.  261. 

Cited  in  note  to  96  Am.  Dec.  604,  on  certificate  being  prima  facie 
evidence. 

62  CaL  263.  EX  PARTE  JOHNSON. 

Physician’s  License. — The  statute  requiring  a physician  to  procure 
a certificate  from  the  board  of  examiners  before  practicing  is  constitu- 
tional, p.  263. 

Cited  in  In  re  Guerrero,  69  Cal.  99,  holding  that  the  ruling  applied 
to  a liquor  dealer’s  license  under  a municipal  ordinance. 

62  Cal.  263-282.  DODGE  v.  RIDENOUR. 

Excusable  Neglect. — A defective  memory  of  counsel,  by  which  he 
failed  to  appear  at  the  trial,  is  within  section  473  of  the  Code  of  Civil 
Procedure,  p.  282. 

Cited,  but  not  followed  in  O’Connor  v.  Ellmaker,  83  Cal.  463,  on  a 
different  state  of  facts.  Cited  and  followed  in  Grady  v.  Donahoo,  108 
Cal.  214,  holding  that  the  grant  of  the  motion  to  set  aside  should  rest 
in  the  discretion  of  the  court,  and  any  doubt  should  be  resolved  in 
favor  of  the  motion;  Hanthom  v.  Oliver,  32  Oreg.  63,  reversing  order 
denying  vacation  of  default. 

62  Cal.  283-285.  PIERCE  ▼.  SCHADEN. 

Verdict  as  to  facts  not  put  in  issue  may  be  disregarded  as  surplus- 
age, p.  286. 

Cited  in  Clanton  v.  Coward,  67  Cal.  375,  holding  that  a verdict  for 
more  than  the  complaint  demanded  might  be  disregarded  as  to  the 
excess,  and  judgment  entered  for  the  amount  claimed;  Johnson  v.  Visher, 
96  CaL  313,  holding  that  an  informal  verdict,  if  it  can  be  construed  to 
Notes  Cal.  Rep. — 195. 
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be  responsive  to  the  issues  raised  by  the  pleadings,  will  support  a judg- 
ment. 

62  Cal.  286-289.  TIERNAN  ▼.  CREDITORS. 

Homestead  right  is  limited  to  the  land  actually  occupied  by  claim- 
ant, and  the  land  held  and  used  therewith.  The  portion  of  a double 
house  occupied  by  tenants  cannot  be  included  in  the  household,  p.  289. 

Cited  in  King  v.  Ootz,  70  Cal.  241,  holding  that  homestead  did  not 
extend  to  a second  house  on  the  lot,  rented  to  tenants;  Estate  of  Crow- 
ey,  71  Cal.  305,  holding  land  leased  to  another  party  cannot  be  set 
aside  as  a probate  homestead,  although  adjoining  the  residence;  Hecht 
v.  Sidney,  72  Cal.  360,  holding  that  residence  at  the  time  of  the  declara- 
tion is  essential,  and  a homestead  set  apart  in  insolvency  through  fraud 
can  be  declared  free  at  the  instance  of  a creditor;  Maloney  v.  Hefer, 
75  Cal.  424,  7 Am.  St.  Rep.  182,  holding  that  premises  separated  from 
the  home  by  a fence  and  not  used  therewith,  are  not  subject  to  home- 
stead; Lubbock  v.  McMann,  82  Cal.  229,  10  Am.  St.  Rep.  110,  holding 
that  the  subsequent  erection  of  a second  house  on  the  land  homesteaded 
docs  not  destroy  the  character  of  the  tenure;  In  Re  Ligget,  117  Cal. 
354,  59  Am.  St.  Rep.  192,  to  same  effect  as  the  principal  case;  Me- 
Keough  Estate  ▼.  McKeough,  69  Vt.  38,  construing  the  words  of  a devise 
of  “my  home  place  where  I now  live.”  Notes  to  70  Am.  Dec.  360,  on 
nature  of  occupancy;  87  Am.  Dec.  280,  on  user;  7 Am.  St.  Rep.  183,  in 
what  premises  homestead  may  be  acquired.  Distinguished  in  Estate 
of  Levy,  141  Cal.  651,  setting  aside  as  probate  homestead  a building 
composed  of  fiats. 

Declared  value  may  be  more  than  the  statutory  amount  and  the 
existence  of  a mortgage  on  the  premises  is  no  element  in  ascertaining 
the  property  to  be  set  apart  or  of  its  value,  p.  289. 

Cited  in  King  v.  Gots,  70  Cal.  242,  holding  that  where  the  declared 
value  exoeeded  the  real  value,  the  latter  governed;  Yerrick  v.  Higgins, 
22  Mont.  508,  noted  under  Ham  v.  Santa  Rosa  Bank,  62  Cal.  125. 

62  Cal.  290.  VALLEAU  ▼.  SUPERIOR  COURT. 

Proposed  Statement  on  Appeal  made  up  of  reporter’s  notes  taken  on 
trial  and  written  out  in  longhand  is  improper,  p.  290. 

Approved  in  State  v.  Napton,  28  Mont.  339,  referee  may  refuse  to 
settle  bill  of  exceptions  which  recites,  “The  following  testimony  was 
taken  before  the  referee  (clerk  will  here  insert  testimony).” 

62  CaL  291-299.  PEOPLE  v.  HOPE. 

Burglary. — Evidence  of  Possession  of  Tools  corresponding  to  those 
found  at  the  plaoe  of  the  burglary  may  be  given,  p.  295. 
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Cited  in  Star  oilman  v.  State.  62  Ark.  640,  holding  as  to  what  could 
be  shown  to  the  jury. 

Visiting  the  Locus  in  Quo  by  a juror  during  the  trial  is  not  of  itself 
sufficient  ground  to  discharge  the  jury,  p.  293. 

Cited  in  State  v.  Perry,  121  N.  C.  637,  61  Am.  St.  Rep.  685,  but 
doubted  as  to  the  jury  as  a whole,  and  that  where,  after  the  evidence 
dosed,  they  visited  the  locus  in  quo  and  made  inquiry  of  a passerby, 
it  was  ground  for  a new  trial;  note  to  92  Am.  Bee.  344,  on  inspection 
of  place  by  court  and  jury. 

Alias  Name. — Evidence  may  be  given  that  a short  time  prior  to  the 
date  of  the  alleged  offense  the  defendant  called  himself  by  an  alias 
name,  pp.  291,  296. 

Note. — It  is  only  by  reading  the  syllabus  into  the  report  that  this 
ruling  is  obtained.  All  that  the  decision  says  is:  “The  objection  to 
the  question  put  to  the  witness  Aiken  was  properly  overruled”;  but 
there  is  nothing  to  show  what  the  question  was,  or  what  the  reply, 
except  the  syllabus. 

Cited  in  State  v.  Ellwood,  17  R.  I.  767,  holding  that  the  flight  of  the 
accused  shortly  after  the  commission  of  the  offense,  acts  of  disguise, 
concealment  of  person,  and  use  of  fictitious  names  may  be  shown  by 
the  state. 

82  Cal.  299-303.  MCCARTHY  v.  LOUPE. 

Contract  of  Agency  for  purchase  or  sale  of  real  estate  must  be  In 
writing,  under  section  1624  of  the  Code  of  Civil  Procedure,  p.  302. 

Approved  in  Myres  v.  Surryhne,  67  Cal.  659,  Zemier  v.  Antisell,  75 
Cal.  511,  McPhail  v.  Buell,  87  Cal.  116,  Shanklin  v.  Hall,  100  Cal.  29, 
til  on  the  same  point.  Cited  in  McGeary  v.  Satchwell,  129  Cal.  390, 
denying  recovery  by  agent  under  parol  contract;  Jamison  v.  Hyde,  141 
Cal.  113,  denying  recovery  on  quantum  meruit,  under  oral  contract; 
Toomy  v.  Dunphy,  86  Cal.  641,  642,  also  to  the  same  point,  and  further 
bolding  that  a contract  in  writing  need  not  state  the  consideration. 
If  it  shows  the  employment,  the  consideration  may  be  proved  aliunde, 
or  a recovery  had  on  a quantum  meruit;  note  to  93  Am.  Dec.  172,  on 
appointment  and  termination  of  employment  of  broker. 

New  Trial. — Appellate  court  may  sustain  an  order  granting  a new 
trial  on  grounds  other  than  those  on  which  the  lower  court  granted 
the  motion,  p.  303. 

Cited  in  Estate  of  Crozier,  74  Cal.  181,  holding  that  so  long  as  there 
were  errors  upon  which  a new  trial  should  have  been  granted,  it  was 
immaterial  what  error  the  court  acted  on;  Wakeham  v.  Barker,  82 
Cal.  50,  holding  the  same  ruling  as  to  sustaining  a demurrer. 


Digitized  by  Google 


62  Cal.  303-310 


Note*  on  California  Report*. 


3108 


62  Cal.  303-310.  PEOPLE  V.  WESTLAKE. 

Justification  of  Homicide  requires  a reasonable  cause  and  an  actual 
apprehension  of  a design  to  commit  a felony  or  to  do  some  great  bodily 
injury,  and  that  defendant  was  wholly  without  fault,  pp.  306,  307. 

Cited  in  People  v.  Powell,  87  Cal.  364,  holding  that  any  evidence 
tending  to  show  that  defendant  acted  as  a reasonably  prudent  man 
would  have  acted  under  the  circumstances  is  competent;  People  v. 
Hecker,  109  Cal.  464,  showing  how  the  right  of-self-defense  is  not  lost, 
even  where  one  ,s  the  first  wrongdoer.  Distinguished  in  People  v. 
Conkling,  111  Cal.  627,  as  to  the  right  of  pursuit  of  an  assailant  who 
has  taken  to  flight.  Cited  in  Lynch  v.  State,  24  Tex.  App.  365,  5 Am. 
St.  Rep.  892,  holding  that  the  act  done  by  the  deceased,  manifesting 
his  intention  to  execute  threats,  must  be  such  as  to  show  an  imme- 
diate intention  at  the  time,  and  not  an  intention  depending  upon  some 
other  contingency.  Overruled  in  People  v.  Farley,  124  Cal.  597,  dis- 
cussing effect  of  People  v.  Conkling,  111  Cal.  627. 

Testimony  Invading  Province  of  Jury. — Questions  as  to  whether  the 
wound  could  have  been  inflicted  in  a oertain  manner  involve  the  de- 
termination of  a fact  upon  which  the  jury  are  to  find,  and  should  be 
excluded,  p.  309. 

Cited  in  People  v.  Farley,  124  Cal.  595,  holding  such  evidence  im- 
properly admitted;  Connor  v.  Stanley,  67  Cal.  316,  applying  the  same 
principle  to  questions  as  to  the  state  of  mind  of  a deceased  person 
which  would  render  him  liable  to  undue  influence;  People  v.  Smith, 
93  Cal.  447,  holding  medical  evidence  as  in  the  principal  case,  Improper; 
to  the  like  effect  in  People  v.  Lemperle,  94  Cal.  46,  People  v.  Hill,  116 
Cal.  668,  and  People  v.  Milner,  122  Cal.  181,  also  in  Thompson  v.  State, 
30  Tex.  App.  328,  holding  that  a medical  witness  oould  not  state  an 
opinion,  when  the  jury  were  equally  competent  to  draw  a conclusion 
from  a given  state  of  facts. 

Past  Threats  are  no  excuse  for  homicide,  without  sufficient  present 
demonstration  to  authorize  the  belief  that  the  deadly  purpose  then 
exists,  and  a fear  that  it  will  be  then  executed,  p.  305. 

Cited  in  note  to  61  Am.  Dec.  53,  on  admissibility  of  threats  of  de- 
ceased previous  to  the  killing. 

Self-Defense. — Instruction  that  the  killing  must  have  been  done  under 
a well-founded  belief  of  necessity  allowed,  p.  305. 

Cited  in  People  v.  Glover,  141  Cal.  241,  sustaining  instruction;  note  to 
State  v.  Sumner,  74  Am.  St.  Rep.  719,  on  self-defense;  People  v.  Lem- 
perle, 94  Oal.  48,  bolding  the  same  instruction  not  erroneous,  but  not 
eommendable. 

Exclusion  of  Evidence  of  one  witness  is  not  prejudicial  error  where 
another  has  testified  to  same  facte,  p.  310. 
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Cited  in  Schurr  v.  Rodenback,  133  Cal.  89,  applying  principle  to  error 
is  granting  motion  to  strike  out  testimony. 

62  Cal.  311-319.  REMINGTON  S.  M.  COMPANY  y.  COLE. 

Change  of  Venue. — The  right  is  to  be  determined  by  the  condition 
of  things  existing  at  the  time  the  parties  claiming  it  first  appeared 
is  the  action,  p.  318.  Dissenting  opinion  of  Sharpstein,  J.,  that  it 
could  never  have  been  the  intention  of  the  legislature  that  a plaintiff 
could,  by  improperly  joining  persons  who  resided  in  the  same  county 
with  himself,  and  against  whom  the  complaint  showed  no  cause  of 
action,  defeat  the  right  of  the  real  defendants  to  a change  of  venue, 
p.  319. 

Cited,  as  to  the  prevailing  opinion,  in  Ah  Fong  v.  Sternes,  79  Cal. 
33,  and  yet  holding  that  the  plaintiff  could  not  defeat  the  defendant’s 
right  by  adding  to  the  complaint  a cause  of  action  on  which  defendant 
had  no  right  to  a change  of  venue.  Overruled  in  Sayward  v.  Hough- 
ton, 82  Cal.  629,  holding  that  the  right  to  a change  of  venue  was  not 
affected  by  joining  as  a defendant  one  against  whom  there  was  no 
cause  of  action  (note  this  decision  was  delivered  by  Sharpstein,  who 
wrote  the  dissenting  opinion  in  the  principal  case).  Cited  in  McKenzie 
r.  Barling,  101  Cal.  460,  as  authority  for  the  proposition  that  where 
any  of  the  defendants  resided  in  the  county  where  the  action  is 
brought,  motion  to  change  venue  will  not  be  granted  unless  all  the 
defendants  join,  or  unless  good  reason  is  shown  why  they  have  not 
joined;  Brady  v.  Times  Mirror  Co.,  106  Cal.  69,  as  having  decided  the 
rule  in  the  same  manner  as  Sayward  v.  Houghton,  supra.  (Note. — 

This  is  not  so,  the  two  decisions  are  absolutely  opposed.)  Cited  in 
Wallace  y.  Owsley,  11  Mont.  221,  holding  that  the  right  is  to  be  deter- 
mined as  laid  down  in  the  principal  case;  note  to  74  Am.  Dec.  242,  as 
to  change  of  venue. 

Time  for  Moving. — Motion  must  be  made  when  defendant  first  ap- 
pears, and  if  denied  the  remedy  is  by  appeal,  p.  318. 

Cited  in  Brady  v.  Times  Mirror  Co.,  106  Cal.  61,  holding  to  same 
effect,  and  that  the  ruling  stands,  even  though  the  condition  of  the 
case  may  be  such  that  if  it  could  then  be  made  it  would  be  granted; 
Elliot  v.  Whitmore,  10  Utah,  261,  holding  that  an  order  denying  motion 
to  change  venue  was  appealable;  and  on  same  point  In  re  Whitmore,  9 
Utah,  446. 

62  Cal.  320-336.  NEHRBAS  v.  CENTRAL  PACIFIC  COMPANY. 

Contributory  Negligence. — Burden  of  proof  is  on  the  defendant  un- 
less it  can  be  inferred  from  circumstances  proved  by  plaintiff,  p.  334. 

Cited  in  MacDougall  v.  Central  R.  R.  Co.,  63  Cal.  432,  accepting  the 
ruling  of  the  principal  case;  Schneider  v.  Market  St.  Ry.  Co.,  134  Cal. 
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487,  noted  under  Robinson  v.  Western  Pac.  R.  R.  Co.,  48  Cal.  426  i note 
to  62  Am.  Dec.  687,  on  burden  of  proof  as  to  contributory  negligenoe. 

Negligence. — Plaintiff  is  not  bound  to  show  that  defendant  was 
guilty  of  negligence  without  any  contributory  negligence  on  his  own 
part,  p.  434. 

Cited  in  MacDougall  v.  Central  R.  R.  Co.,  63  Cal.  434,  to  same  effect; 
Overacre  v.  Blake,  82  Cal.  83,  holding  that  negligenoe  is  to  be  decided 
by  the  court  as  a question  of  law  when  the  facts  are  clearly  settled; 
Smith  v.  Occidental  S.  S.  Co.,  99  Cal.  468,  holding  that  it  is  sufficient 
for  a plaintiff  to  show  in  the  first  instance  that  the  injury  resulted 
from  the  negligence  of  the  defendant;  Bowers  v.  Union  Pacific  R.  R. 
Co.,  4 Utah,  224,  holding  that  unless  circumstances  leave  the  question 
clear  of  all  doubt,  it  is  the  duty  of  the  court  to  leave  it  to  the  jury, 
and  not  to  disturb  their  finding. 

Province  of  Jury. — All  the  circumstances  surrounding  the  accident 
should  be  considered,  and  it  is  for  the  jury  to  determine  whether  plain- 
tiff has  exercised  the  care  which  the  law  requires,  p.  336. 

Cited  in  Deans  v.  Railroad,  107  N.  C.  693,  28  Am.  St.  Rep.  907,  hold- 
ing that  though  the  facts  may  be  undisputed,  yet,  if  reasonable  men 
might  draw  different  inferences  from  them,  then  the  issue  should  be 
submitted  to  the  jury;  note  to  90  Am.  Dec.  62,  as  to  general  duty  of 
railroad  company  to  travelers  on  highway. 

Damages. — The  jury  is  not,  under  sections  376  and  377  of  the  Code 
of  Civil  Procedure,  limited  to  the  actual  pecuniary  injury  sustained  by 
a parent  by  reason  of  the  loss  of  the  services  of  his  children,  p.  336. 

Cited  in  Cleary  v.  City  R.  R.  Co.,  76  Cal.  241,  holding  that  in  addition 
to  the  loss  of  services  of  a child  during  minority  and  the  medical 
attendance  and  funeral  expenses,  the  jury  might  also  consider  the 
mental  anguish  and  suffering  of  the  parents.  Distinguished  in  Munro 
v.  Dredging  Co.,  84  Cal.  525,  18  Am.  St.  Rep.  255,  holding  that  “sorrow, 
grief,  and  mental  suffering”  of  a parent  were  too  remote,  and  that  the 
question  did  not  arise  in  the  principal  case;  Morgan  v.  Southern  Pacific 
Co.,  95  Cal.  518,  29  Am.  St.  Rep.  146,  confining  the  dictum  at  the  close 
of  the  principal  case  to  Beeson  v.  G.  M.  G.  M.  Co.,  57  Cal  20  (note  this 
case  overruled  the  decision  in  Cleary  v.  City  R.  R.  Co.,  supra).  Cited 
in  note  to  12  Am.  St.  Rep.  376,  on  elements  and  measure  of  damages; 
and  see  Webb  v.  Railroad  Co.,  7 Utah,  20,  criticising  Cleary  case,  Bupra. 

62  Cal.  339-342.  DANIEL  WITZ  v.  SHEPPARD. 

A contract,  whether  by  administrator  or  heir,  attempting  to  bind  the 
estate  to  pay  broker’s  commission,  is  void  as  against  the  policy  of  the 
law,  p.  342. 

Followed  in  Danielwitz  v.  Sheppard,  62  Cal.  343,  being  the  plain- 
tiff’s appeal  in  the  same  action  as  the  principal  case.  Cited  in  Cole  v. 
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Superior  Court,  63  Cal.  95,  holding  that  a guardian  ad  litem  could  not 
make  any  contract  binding  on  the  estate  of  the  ward  without  the 
sanction  of  the  court;  Jones  v.  Hanna,  81  Cal.  510,  holding  that  a con- 
tract by  an  administrator  for  realization  of  the  assets  of  deceased,  out 
of  which  he  was  to  receive  a profit,  was  illegal  and  void;  note  to  62 
Am.  St.  Rep.  122,  on  estates  not  liable  for  contracts  of  executors  and 
administrators.  Distinguished  in  Melone  r.  Ruffino,  129  Cal.  524,  79 
Am.  St.  Rep.  135,  holding  administrator  personally  liable  on  his  con- 
tract under  facts  stated;  cf.  Estate  of  Willard,  139  Cal.  505,  and  Rickel 
v.  Chicago  etc.  Co.,  112  Iowa,  153,  noted  under  Estate  of  Page,  57  Cal. 
241. 

62  Cal.  343-348.  DEWEY  v.  FRANK  BROTHERS. 

When  defendants  are  not  entitled,  by  reason  of  knowledge  and  fail- 
ure to  move  for  continuance,  to  a new  trial  on  the  ground  of  sur- 
prise, pp.  347,  348. 

Cited  in  Central  Pacific  v.  Creed,  70  Cal.  502,  holding  that  a sale  to 
satisfy  a judgment  in  favor  of  plaintiff  will  not  be  set  aside  on  the 
application  of  same  plaintiff  on  the  ground  of  surprise  five  months 
after  it  took  place;  Hoskins  v.  Bight,  95  Ala.  287,  ruling  that  a party 
must  move  for  a continuance  before  he  can  have  a new  trial  on  the 
ground  of  surprise;  State  v.  Gardner,  33  Or.  153,  noted  under  Rogers  v. 
Huie,  1 Cal.  429;  note  to  78  Am.  Dec.  518,  on  nature  of  surprise  consti- 
tuting ground  for  new  trial. 

62  Cab  348-373.  HAYWARD  T.  ROGERS. 

Measure  of  Damages  for  wrongful  conversion  of  stock  by  a pledgee 
is  the  highest  market  price  of  the  stock  between  the  day  of  sale  and 
the  day  of  trial,  p.  353. 

Note. — The  ruling  above  stated  is  contained  in  the  charge  to  the 
jury  by  the  trial  judge;  the  question  involved  in  it  was  not  before  the 
supreme  court,  nor  was  it  passed  upon  by  that  court  in  any  way,  and 
as  the  judgment  was  in  favor  of  the  plaintiff,  the  pledgee,  the  point 
was  not  involved  in  the  decision,  but  it  is  cited  in  note  to  79  Am.  Deo. 
606,  on  measure  of  damages  for  conversion  of  pledge  by  pledgee. 

62  Cal.  373-376.  CAREY  v.  BROWN. 

A mortgagor  is  estopped  from  denying  the  validity  of  a sale  under 
a deed  of  trust,  containing  a provision  that  recitals  in  a deed  made 
thereunder  shall  be  conclusive  evidence  of  the  truth  of  the  facts  recited, 
when  there  is  no  evidence  offered,  p.  375. 

Cited  in  Bent  etc.  Co.  v.  Whitehead,  25  Colo.  359,  71  Am.  St.  Rep. 
144,  but  holding  such  recitals  not  conclusive,  and  rule  of  caveat  emptor 
to  apply;  note  to  8 Am.  St.  Rep.  923,  as  to  stipulations  as  to  rules  of 
evidence;  19  Am.  St.  Rep.  295,  as  to  sales  and  conveyances  by  trustees, 
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and  see  Sacramento  Bank  v.  Alcorn,  121  Cal.  382,  sustaining  validity  of 
such  deeds,  on  rule  of  stare  decisis. 

62  Cal.  377-385.  PEOPLE  v.  HAMILTON. 

Upon  a challenge  for  implied  bias  a juror  cannot  be  asked  whether 
he  believes  the  defendant  guilty  or  not  guilty,  but  if  the  challenge  be 
for  actual  bios  this  question  may  be  put,  pp.  381,  383. 

Cited  in  People  v.  Plyler,  126  Cal.  381,  as  modifying  People  t.  Car 
Soy,  67  Cal.  102  j People  v.  Brown,  72  Cal.  392,  holding  that  a juror 
who  admits  having  a fixed  opinion  may  be  questioned  to  ascertain  its 
extent  and  character  on  a challenge  for  actual  bias;  People  v.  Brittain, 
118  Cal.  412,  holding  that  a juror  could  not  be  asked  how  many  murder 
cases  he  had  sat  on  as  a juror. 

Insanity  as  a Defense  must  be  established  by  defendant  by  a pre- 
ponderance of  evidenoe,  p.  384. 

Cited  in  People  v.  Travers,  88  Cal.  238,  stating  the  rule  as  to  insanity 
as  a defense;  People  v.  McNulty,  93  Cal.  443,  adopting  the  language  of 
People  v.  Travers,  supra;  Giebel  v.  State,  28  Tex.  App.  172,  giving  the 
rule  in  Texas;  State  v.  Novak,  109  Iowa,  744,  745,  discussing  general 
rules  as  to  construction  of  instructions;  Hurst  v.  State,  40  Tex.  Cr. 
App.  387,  quoting  Giebel  v.  State,  28  Tex.  Cr.  App.  151  j notes  to  36  Am. 
Dec.  410,  on  burden  of  proof;  97  Am.  Dec.  176,  on  burden  of  proof  when 
insanity  is  set  up. 

62  OaL  385-394.  MONTGOMERY  v.  MERRILL. 

Foreclosure  Suit,  in  which  no  deficiency  judgment  is  asked  against 
the  mortgagor  is  not  stayed  by  the  mortgagor's  insolvency,  p.  392. 

Cited  in  Bradford  v.  Dorsey,  63  Cal.  124,  holding  that,  notwithstand- 
ing insolvency,  an  action  to  foreclose  a mechanic’^  lien  must  be  oom- 
menced  within  ninety  days  after  the  lien  is  filed. 

62  Cal.  394-398.  OCCIDENTAL  BUILDING  AND  LOAN  ASSOCIA- 
TION v.  SULLIVAN. 

Penalties  and  Forfeitures  must  be  created  by  nuambiguoua  language. 
A stockholder,  under  a by-law  which  provides  that,  for  failing  to  pay 
his  monthly  installments  or  interest,  he  shall  pay  a fine  of  ten  per 
cent  per  month  upon  the  amount  of  his  indebtedness,  is  pot  chargeable 
with  a fine  on  the  interest  in  arrear  on  a secured  loan,  p.  398. 

Cited  in  Winchester  v.  Howard,  139  Cal.  450,  noted  under  Askew  v. 
Ebberts,  22  Cal.  264;  Roberts  v.  American  Building  Assn.,  62  Ark. 
585,  54  Am.  St.  Rep.  314,  holding  that  fines  must  be  reasonable  in 
amount,  equitable,  and  be  prescribed  in  precise  and  unequivocal  terms; 
note  to  69  Am.  Dec.  153,  on  fines  and  forfeitures. 
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cannot  be  read  into  a mortgage  *o  a*  to  change  it*  term*, 

U ^ in  note  to  69  Am.  Deo.  158,  on  by-lawa. 

\ 

£ ' 399-400.  DOVE  v.  NUN  AN. 

w*hptions  from  Execution. — In  order  to  exempt  horse*  from  sels- 
*hd  »ale  the  owners  must  be  of  the  character  specified  in  subsec- 
tion 6 of  section  690  of  the  Code  of  Civil  Procedure,  and  must  habitually 
earn  their  living  by  the  use  of  such  horses,  p.  400. 

Cited  in  Murphy  v.  Harris,  77  Cal.  195,  holding  the  requirement  a* 
to  “habitually  earning  his  living”  was  imperative;  Wildner  v.  Fer- 
guson, 42  Minn.  114,  18  Am.  St.  Rep.  487,  holding  that  an  agent  selling 
good*  by  sample  was  not  within  the  provisions  of  a statute  exempting 
the  wages  of  laboring  men  from  garnishment;  Edgeoomb  v.  Creditors, 
19  Nev.  153,  holding  that  a livery  stable  keeper  could  not  claim  exemp- 
tion under  the  tenn  "other  laborer”  in  respect  of  two  horses;  note  to 
91  Am.  Dec.  698,  as  to  meaning  of  “team”  in  exemption  laws;  note  to 
58  Am.  St.  Rep.  307,  308,  a*  to  meaning  of  “teamster." 


62  Cal.  401-406.  HORGAN  v.  AMICK. 

Crops  on  homestead  are  only  exempt  under  section  690  of  the  Code 
of  Civil  Procedure  to  the  amount  of  two  hundred  dollars,  p.  406. 

Disputed  in  Morgan  v.  Rountree,  88  Iowa,  252,  45  Am.  St.  Rep.  236, 
bolding  that  proceeds  derived  from  the  use  of  the  homestead  while  it 
remains  such  are  exempt  to  the  head  of  the  family.  Cited  in  In  re 
Hoag,  97  Fed.  544,  construing  similar  Wisconsin  statutes;  Coates  v, 
Caldwell,  71  Tex.  22,  10  Am.  St.  Rep.  727,  holding  that  an  unpicked 
cotton  crop  on  a homestead  was  exempt  from  execution,  but  that  por- 
tion of  the  crop  which  had  been  picked  was  not  exempt;  note  to  45 
Am.  St.  Rep.  239,  on  the  subject  generally. 


62  Cal.  407-410.  FARMERS*  UNION  v.  THRESHER. 

Writ  of  Prohibition  will  not  be  issued  to  restrain  a sale  for  taxes, 
the  duties  of  the  tax  collector  being  merely  ministerial,  p.  410. 

Cited  in  Hobart  v.  Tillson,  66  Cal.  211,  to  the  like  effect;  State  v. 
Superior  Court,  16  Wash.  674,  55  Am.  St,  Rep.  911,  holding  that  the 
writ  would  issue  to  restrain  the  superior  court  from  proceeding  with- 
out or  in  excess  of  jurisdiction.  Distinguished  in  People  v.  Hiram 
House,  4 Utah,  381,  holding  that  under  the  organic  law  of  Utah,  writs 
of  prohibition  could  be  issued  to  arrest  the  doing  of  ministerial  acts; 
Winsor  v.  Bridges,  24  Wash.  548,  construing  local  constitution  and  stat- 
utes as  to  original  jurisdiction  to  issue  the  writ. 

62  Cal.  411-413.  PEOPLE  v.  MITCHELL. 

For  oounael  to  state  or  argue  on  a fact  not  proven  or  sought  to  be 
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proven,  ia  in  effect  to  place  unsworn  evidence  before  the  jur7,  and  is 
ground  for  reversal,  p.  412. 

Cited  in  People  v.  Molina,  128  Cal.  507,  but  holding  argument  not 
improper  under  evidence;  People  v.  Lee  Chuck,  78  Cal.  329,  giving  ex- 
emplification of  the  rule;  People  v.  Smith,  121  Cal.  382,  reversing  con- 
viction therefor;  McDonald  v.  People,  126  111.  158,  9 Am.  St.  Rep.  551, 
Including  in  the  ruling  allusions  made  in  argument  to  a person  in  no 
manner  connected  with  the  case;  note  to  9 Am.  St.  Rep.  559,  on  mis- 
conduct of  counsel  in  argument,  when  ground  for  reversal. 

62  Cal.  413-415.  ESTATE  OF  LOSHE. 

When  a claim  has  been  presented  and  allowed,  and  is  subsequently 
attacked  on  settlement  of  the  final  account,  it  is  for  the  contestant  to 
disprove  the  claim,  p.  415. 

Cited  in  Weihe  v.  Statham,  67  Cal.  84,  holding  that  the  allowance 
of  a claim  by  the  administrator  and  the  judge  is  not  conclusive  on  the 
heirs;  Estate  of  Swain,  67  Cal.  642,  and  Estate  of  More,  121  Cal.  639, 
holding  that  in  such  case  it  is  for  the  heirs  to  show  the  invalidity; 
Estate  of  Mouillerat,  14  Mont.  251,  holding  further  that  a creditor  may 
oppose  the  allowance  of  the  claim  of  another  creditor;  and  distinguished 
in  same  case,  p.  259,  in  dissenting  opinion  of  Harwood,  J.,  arguing  that 
after  allowance  of  a claim  by  the  administrator  and  the  judge,  it  was 
only  open  to  contest  by  the  heirs  and  their  representatives. 

62  Cal.  416-419.  MECHANICS’  FOUNDRY  v.  RYALL. 

Continuing  Trespass. — An  injunction  will  not  be  granted  to  restrain 
an  act  for  which  the  law  provides  a remedy,  p.  419. 

Retrial  of  same  case,  75  Cal.  601,  sustaining  and  extending  the  rul- 
ing; Gardner  v.  Stroever,  81  Cal.  151,  holding  that  an  injunction  oannot 
issue  to  prevent  a past  act. 

62  Cal.  419-426.  CAPITAL  BANK  v.  REEL. 

Conflicting  Evidence. — When  there  is  evidence,  though  conflicting,  to 
support  the  verdict  of  the  jury,  it  will  not  be  disturbed,  p.  425. 

Approved  in  Pico  v.  Cohn,  78  Cal.  387. 

When  the  holder  of  a note  has  attached  sufficient  property  of  the 
makers  to  secure  the  payment,  and  releases  it  without  consent  of  the 
surety,  the  liability  of  the  surety  is  discharged,  p.  426. 

Cited  in  note  to  31  Am.  St.  Rep.  752,  on  rights  of  accommodation 

makers. 


62  Oal.  426-440.  HILL  v.  FINIGAN. 

Pledgee  purchasing  the  pledged  property  has  title  of  sale  ratified  by 
pledgor,  and  no  consideration  is  required  for  the  ratification,  p.  439. 
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Cited  in  Hill  v.  Finigan  (being  an  appeal  on  seoond  trial  of  same 
ease),  77  Cal.  274,  11  Am.  St.  Rep.  283,  defining  a sufficient  ratification; 
notes  to  79  Am.  Dec.  602,  on  plcdgee’e  remedy  by  non-judicial  sale  of 
the  pledge;  and  p.  603,  on  sale  by  pledgee  under  power  of  sale. 

62  Cal.  440-442.  BARRETT  v.  SIMMS. 

Homestead  set  apart  in  insolvency  cannot  be  subsequently  sold  by 
order  of  the  eourt,  p.  442. 

Cited  in  Dascey  v.  Harris,  66  Cal.  362,  holding  the  same  as  to  prop- 
erty on  which  a homestead  had  previously  been  declared  by  the  insolv- 
ent; Lubbock  v.  McMann,  82  Cal.  230,  16  Am.  St.  Rep.  Ill,  defining  the 
effect  of  a judgment  and  of  a levy  on  homestead. 

62  Cal.  442-448.  HAWLEY  v.  CAMPBELL. 

Discharge  in  Insolvency  frees  from  partnership  as  well  as  personal 
debts,  p.  447. 

Cited  in  Diesbach  v.  Creditors,  63  Cal.  187,  as  having  established 
this  point. 

62  Cal.  448-464.  HARMON  v.  PAGE. 

Statute  of  Limitations  does  not  begin  to  run  against  a stockholder 
until  a call  is  made,  or  there  is  an  evident  dissolution  of  the  company 
and  a relinquishment  of  business,  pp.  463,  464. 

Cited  in  Crofoot  v.  Thatcher,  19  Utah,  230,  76  Am.  St.  Rep.  733,  hold- 
ing action  not  barred. 

Defense  of  statute  of  limitations  cannot  be  raised  by  demurrer,  un- 
less the  fact  that  would  put  the  statute  in  motion  is  affirmatively  aver- 
red in  the  complaint,  p.  464. 

Cited  in  Wise  v.  Williams,  72  Cal.  648;  Wise  v.  Hogan,  77  Cal.  189, 
Jenness  v.  Bowen,  77  Cal.  311,  Pleasant  v.  Samuels,  114  Cal.  88,  all 
to  same  effect. 

A suit  in  equity  will  lie  at  instance  of  a single  creditor  to  compel 
stockholders  to  pay  up  the  amount  of  stock  contracted  for,  unaffeoted 
by  any  other  remedy  which  the  creditor  may  have,  p.  463. 

Cited  in  Sacramento  Bank  v.  Pacific  Bank,  124  Cal.  150,  on  point 
that  snch  remedy  is  concurrent  with  that  on  statutory  liability;  Welch 
T.  Sargent,  127  Cal.  84,  discussing  parties  and  distribution  of  fund  in 
such  actions;  Tatum  v.  Rosenthal,  95  Cal.  134,  29  Am.  St.  Rep.  99, 
to  the  point  that  other  creditors  need  not  be  joined  as  plaintiffs;  Baines 
v.  Babcock,  95  Cal.  589,  29  Am.  St.  Rep.  161,  holding  that  the  right  to 
proceed  in  equity  was  not  superseded  by  section  322  of  the  Civil  Code; 
Kimball  v.  Richardson  Kimball  Co.,  Ill  Cal.  396,  extending  the  equitable 
relief  to  a suit  in  intervention  by  a judgment  creditor  to  postpone  s 
prior  attachment  obtained  by  an  insolvent  stockholder  in  same  corpora-  * 
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tion;  note  to  43  Am.  Dec.  695,  on  suits  in  equity  against  stockholders 
for  debts  of  corporation;  notes  to  43  Am.  Dec.  701,  702,  703,  on  remedy 
to  enforce  liability  concurrent  in  law  and  equity;  note  to  90  Am.  Dec. 
295,  on  creditor’s  bills  and  proceedings  in  equity  in  aid  of  execution; 
notes  to  3 Am.  St.  Rep.  807,  on  unpaid  subscriptions  subject  to  garnish- 
ment, idem,  pp.  810,  811,  on  equitable  jurisdiction  to  compel  payment  of 
unpaid  subscriptions;  idem,  p.  814,  on  obligation  of  creditor  to  exhaust 
legal  remedies  against  corporation  before  proceeding  in  equity  against 
stockholders. 

Mining  Stockholders’  Liability  depends  upon  the  contract,  express 
or  implied,  to  pay  up  a certain  amount  of  stock;  a mere  power  of  as- 
sessment for  mining  purposes  is  not  assets  of  a mining  corporation,  p. 
460. 

Cited  in  San  Joaquin  Co.  v.  Beecher,  101  Cal.  78,  holding  that  the 
ruling  that  the  oourt  could  not  compel  the  levy  of  an  assessment  on 
stockholders  in  a mining  corporation  for  payment  of  corporate  debts 
was  confined  strictly  to  mining  corporations. 

Statute  of  Limitations  does  not  begin  to  run  against  a stockholder 
until  a call  is  made,  or  there  is  an  evident  disbandment  of  the  com- 
pany and  a relinquishment  of  business,  pp.  463,  464. 

Cited  in  Thompson  v.  Savings  Bank,  19  Nev.  174,  3 Am.  St.  Rep.  883, 
to  same  effect.  But  Semble:  on  insolvency  of  the  corporation;  note  to 
3 Am.  St.  Rep.  828,  on  statute  of  limitations. 

62  Cal.  464-466.  EX  PARTE  JORDAN. 

Police  Court  No.  a of  San  Francisco. — Act  of  March  7,  1881,  creating 
this  court,  is  constitutional  and  the  court  is  legally  established,  pp. 
465,  466. 

Cited  in  People  v.  Toal,  85  Cal.  337,  holding  that  a provision  in  a 
city  charter  establishing  a police  court  is  invalid. 

62  Cal.  466-468.  SMITH  ▼.  SMITH. 

A finding  that  acts  of  cruelty  have  inflicted  grievous  mental  suf- 
fering states  a conclusion  of  law,  but  does  not  find  any  fact,  p.  468. 

Approved  in  Franklin  v.  Franklin,  140  Cal.  608,  reversing  judgment 
for  insufficiency  of  findings;  Waldron  v.  Waldron,  85  Cal.  268,  because 
the  infliction  of  grievous  mental  suffering  is  not  the  equivalent  of 
extreme  cruelty  in  a legal  sense. 

•S  Cal.  468-473.  PEOPLE  r.  TAMKIN. 

Threats  as  Justification. — When  threats  are  admissible  In  evidence, 
f.  470. 

Approved  in  People  v.  Thomson,  92  Cal.  511.  Cited  in  note  to  61 
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Am.  Dec.  S3,  on  threats  by  deceased,  admissibility  in  evidence;  idem, 
pp.  55  and  56,  on  communicated  threats. 

Threats  Withont  Apparent  Design  to  carry  them  into  effect  are  not 
sufficient  to  justify  homicide,  p.  470. 

Cited  in  Lynch  v.  State,  24  Tex.  App.  365,  5 Am.  St.  Rep.  893,  hold- 
ing that  the  manifesting  act  must  show  an  immediate  intention;  note 
to  74  Am.  St.  Rep.  719,  724. 

62  CaL  479-482.  HUERSTAL  v.  MUIR. 

Appeal  from  Judgment  for  Contempt  lies  only  for  excess  of  jurisdic- 
tion in  the  amount  of  fine,  and  when  there  are  facts  which  can  only 
be  brought  np  on  a statement  on  appeal,  p.  480. 

Overruled  in  Tyler  v.  Connolly,  65  Cal.  30,  holding  that  there  is  no 
appeal  from  contempt  judgments. 

62  CaL  482-483.  PEOPLE  v.  GRIGSBY. 

Murder — Definition. — Unlawful  killing  with  malioe  aforethought 
should  not  be  charged  as  murder  in  the  first  degree,  as  it  implies  that 
unlawful  killing  without  malioe  is  murder  of  the  second  degree,  p.  483. 

Cited  in  State  r.  Wong  Fun,  22  Nev.  341,  holding  that  a failure  to 
notice  the  statutory  conditions  in  the  definition  of  murder  of  the  first 
degree  makes  the  instruction  erroneous. 

62  Cal.  484-488.  FESSENDEN  v.  SUMMERS. 

Sections  3108  and  3117  of  the  Civil  Code  contain  the  law  as  to  in- 
dorsers of  notes.  Semble,  sections  2787  and  2807  apply  to  cases  where 
the  party  in  terms  contracts  as  a guarantor,  p.  487. 

Cited  in  Fisk  v.  Miller,  63  Cal.  368,  deciding  how  and  when  the  payee 
of  a note  may  become  an  indorser;  Chapin  v.  Rich,  77  Cal.  478,  holding 
that  a guarantor  who  is  also  an  indorser  is  entitled  to  demand  or  notice; 
Loustalot  v.  Calkins,  120  Cal.  690,  holding  that  the  maker  and  indorser 
of  a note  may  be  joined  as  parties  defendant  in  same  action.  Dis- 
tinguished in  Southern  California  Bank  v.  Wyatt,  87  Cal.  617,  as  not 
applicable,  when  the  surety  signed  as  a joint  maker;  nor,  as  in  First 
National  Bank  v.  Babcock,  94  CaL  104,  28  Am.  St.  Rep.  97,  to  instru- 
ments not  negotiable.  Cited  in  note  to  56  Am.  Dec.  359,  on  indorse- 
ment of  negotiable  paper  by  one  not  a holder  or  payee. 

62  Cal.  492-493.  MORGAN  t.  MILLER. 

What  constitutes  immediate  delivery  and  change  of  possession,  and 
renders  the  sale  good  as  against  creditors  of  the  vendor,  p.  493. 

Cited  in  Rosenbaum  v.  Hayes,  10  N.  Dak.  324,  noted  under  Mont- 
gomery v.  Hunt,  6 Cal.  366;  Murphy  v.  Braase,  3 Idaho,  551,  determin- 
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iag  sufficiency  of  delivery  of  mortgaged  horses  which  were  in  posses- 
sion of  agister. 

Note. — The  opinion  in  this  case  contains  no  statement  of  the  facts 
upon  which  the  decision  depends;  the  only  statement  is  to  be  found 
in  the  head  note.  Cited  in  Banning  v.  Marleau,  101  Cal.  241,  as  an 
authority  to  guide  the  lower  court  on  a new  trial  on  the  point  of 
sufficient  delivery  and  change  of  possession;  note  to  97  Am.  Dec.  347, 
on  sufficient  delivery. 

62  Cal.  493-496.  PEOPLE  v.  AH  FOOK. 

Bribery  of  Official. — The  offense  is  complete  by  the  offer,  without 
tender  or  production  of  money,  p.  496. 

Cited  in  People  v.  Markham,  04  Cal.  162,  49  Am.  Rep.  704,  holding 
that  a police  officer  who  received  money  as  a consideration  for  his 
promise  not  to  make  a certain  arrest  was  guilty  of  receiving  a bribe; 
notes  to  97  Am.  Dec.  711,  on  definition  of  bribery,  and  p.  713,  on  attempt 
to  bribe. 

62  Cal.  496-603.  BOSTWICK  v.  McEVOY. 

When  the  trust  is  satisfied  at  the  time  when  a sale  and  conveyance 
under  the  deed  is  made,  equity  will  compel  the  trustee  to  reconvey, 
p.  501. 

Cited  in  Adams  v.  Lambard,  80  Cal.  435,  holding'  that  equity  would 
enforce  a trust  to  reconvey  on  the  contingency  happening. 

When  notes  are  placed  in  escrow,  the  conditional  delivery  beoomea 
absolute  on  the  happening  of  the  condition,  and  takes  effect  from  the 
date  of  the  delivery  in  escrow,  p.  499. 

Cited  in  Davis  v.  Clark,  5S  Kan.  106,  108,  sustaining  the  principal 
case;  Gammon  v.  Bunnell,  22  Utah,  427,  holding  such  delivery  retro- 
active. 

Conveyance  of  Legal  Title  to  a Trustor  who  has  sold  and  conveyed 
the  equitable  title  enures  for  the  benefit  of,  and  passes  the  legal  title 
to,  the  purchaser,  p.  501. 

Cited  in  note  to  79  Am.  Dec.  192,  on  subsequently  acquired  title. 

The  administrator  of  a deceased  debtor  may  be  joined  with  the  sur- 
viving debtor  in  an  action  on  a note,  but  any  judgment  must  be  made 
payable  “de  bonis  testatoris,"  p.  502. 

Cited  in  note  to  68  Am.  Dec.  762,  on  death  of  joint  contractor. 

Modification  of  Judgment  may  be  made  at  any  time  by  the  court 
while  it  has  physical  control  of  its  records,  where  the  record  furnishes 
the  data  by  which  to  amend,  p.  502. 

Cited  in  People  v.  Greene,  74  Cal.  404,  5 Am.  St.  Rep.  462,  holding  that 
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a judgment  void  on  its  face  may  be  set  aside  by  the  court  rendering 
it  at  any  time  after  entry;  Dickey  v.  Gibson,  113  Cal.  34,  54  Am.  St. 
Hep.  326,  where  the  court  amended  a decree  one  month  after  entry  by 
adding  a description  of  property  omitted  by  inadvertence  and  mistake; 
Scamman  ▼.  Bonslett,  118  CaL  97,  62  Am.  St.  Rep.  230,  and  note  233, 
holding  that  where  resort  must  be  had  to  evidence  outside  the  record 
notice  of  a motion  to  amend  the  judgment  is  required  under  section 
473  of  the  Code  of  Civil  Procedure. 

Foreclosure  May  Cover  a note,  one  of  several,  which  was  not  due 
at  the  commencement  of  the  action,  but  became  due  before  the  rendi- 
tion of  the  judgment,  p.  502. 

Cited  in  Orange  etc.  Bank  v.  Duncan,  133  Cal.  256,  noted  under  Haw- 
kins v.  Hill,  15  Cal.  500;  note  to  76  Am.  Dec.  500. 

Defense  of  Suretyship  cannot  be  set  up  for  the  first  time  on  appeal, 
p.  503. 

Cited  in  Bull  v.  Coe,  77  Cal.  62,  11  Am.  St.  Rep.  240,  holding  that  a 
release  of  a surety  by  discharge  of  the  principal  is  new  matter  and 
must  be  pleaded. 

62  Cal.  503-506.  PEOPLE  v.  AH  LUCK. 

Conflicting  Instructions,  which  could  not  operate  to  prejudice  the  de- 
fendant, are  not  ground  for  reversal,  p.  505. 

Approved  in  Dennison  v.  Chapman,  105  Cal.  458.  Cited  in  Smitson 
▼.  8.  P.  Co.,  37  Or.  104,  noted  under  People  v.  Velarde,  59  CaL  457. 

62  Oal.  506  507.  PEOPLE  v.  CENTRAL  PACIFIC  COMPANY. 
Mandamus. — Writ  cannot  be  granted  by  default,  p.  506. 

Followed  in  case  of  same  title,  62  CaL  507.  Cited  in  note  to  89  Am. 
Dec.  742,  pleadings,  in  mandamus. 

62  CaL  508.  PEOPLE  v.  HARVEY. 

Mandamus. — The  supreme  court  has  no  original  jurisdiction  of  a pro- 
ceeding to  try  the  title  to  an  offioe,  p.  508. 

Cited  in  Kennedy  v.  Board,  82  CaL  493,  in  the  dissenting  opinion  of 
Fox.  J.,  who  held  that  mandate  was  not  the  proper  remedy  to  compel 
the  board  to  admit  plaintiff  to  the  position  of  principal  teacher,  to 
which  ha  claimed  the  right;  State  v.  Smith,  49  Neb.  759,  holding  that 
the  title  to  an  office  cannot  be  tried  by  mandamua. 

62  CaL  514.  WAKELEE  v.  DAVIS. 

Time  for  Vacating  Judgment,  which  is  not  applicable,  and  not  void 
on  ita  face,  is  limited  to  six  months  after  the  making  of  the  order,  p. 
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Followed  in  McPherson  v.  Davis,  62  Cal.  516.  Approved  in  Moore 
v.  Superior  Court,  86  Cal.  498,  as  to  an  order  in  probate  proceedings. 

62  Cal  615-516.  ROEDING  T.  PERASSO. 

Findings  not  Responsive  to  Issues  are  ground  for  reversal  of  the 
judgment,  p.  616. 

Cited  in  Drainage  District  v.  Crow,  20  Oreg.  538,  holding  that  all  the 
material  issues  must  be  passed  upon;  and  Potwin  v.  Bias  her,  9 Wash. 
466,  to  same  effect. 

62  Cal.  516-518.  HEWES  v.  CAHVILLE  COMPANY. 

Appeal. — Undertaking  may  be  filed  before  the  notice  of  appeal,  pp. 
517,  618. 

Overruled  in  Little  v.  Jacks,  68  Cal.  346,  where  the  reverse  is  held 
the  correct  ruling,  but  note  the  citation  of  the  principal  case  here  mis- 
states the  facts  and  the  ruling. 

Appeal. — Notice  may  be  filed  after  service,  p.  517. 

Cited  in  San  Francisco  etc.  Co.  v.  State,  141  Cal.  358,  359,  and  bold- 
ing main  case  not  overruled  on  this  point. 

62  Cal.  523-524.  PEOPLE  v.  DYE. 

Appeal — Misconduct  of  Jury. — When  the  affidavits  and  counter-affi- 
davits of  jurors  are  contradictory,  the  judgment  of  the  lower  court 
that  there  was  no  misconduct  will  be  upheld,  p.  523. 

Cited  in  People  v.  Goldenson,  76  Cal.  352,  as  authority  for  ruling 
that  the  jurors’  affidavits  were  allowable  and  conclusive,  but  see  the 
principal  case,  p.  523;  People  v.  Murray,  94  Cal.  217,  28  Am.  St.  Rep. 
114,  holding  that  an  allegation  of  misconduct  of  the  jury  might  be 
rebutted  by  the  evidence  of  the  jury  themselves,  and  their  affidavits 
were  admissible  (this  decision  is  founded  on  that  of  People  v.  Golden- 
son,  supra,  as  to  which  see  supra) ; People  v.  Biles,  2 Idaho,  107,  to  the 
same  effect. 

Insufficient  Statement  in  Bill  of  Exceptions. — When  it  contains  a 
general  statement  that  each  party  “introduced  evidence  to  sustain  the 
issue  on  their  respective  parts,”  an  objection  that  the  verdict  is  con- 
trary to  the  evidence  is  untenable,  p.  524. 

Cited  In  Territory  v.  Neilson,  2 Idaho,  589,  holding  that  the  pre- 
sumption is  that  the  bill  of  exceptions  contains  all  the  evidence  bear- 
ing on  the  objections  made. 

62  Cal.  524-534.  EX  PARTE  BERNERT. 

Sentence  in  Excess  of  that  authorised  by  statute  or  ordinance, 
whether  valid  pro  tanto  not  decided,  pp.  530,  631. 
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Wrongly  referred  to  in  Ex  parte  Moon  Fook,  72  Cal.  11,  as  having 
been  a decision  on  the  effect  of  an  excessive  sentence. 

Sentence  Below  the  minimum  renders  the  judgment  void,  pp.  529, 
630. 

Overruled  in  In  re  Reed,  143  CaL  635,  holding  such  judgment  not  void 
and  defendant  not  entitled  to  release  on  habeas  corpus;  Ex  parte  Cox, 
3 Idaho,  634,  537,  where  court  imposes  sentence  greater  than  provided 
for  by  law,  judgment  is  void,  and  prisoner  will  be  discharged  on  habeas 
corpus.  Doubted  in  Ex  parte  Soto,  88  Cal.  626,  627,  and  held  not  to 
apply  to  section  1446  of  the  Penal  Code,  and  that  under  it  the  police 
judge  had  power  to  pass  an  alternative  sentence  of  imprisonment  at 
a lower  rate  than  one  day  for  each  dollar  of  fine.  Cited  in  same  case, 
p.  630,  in  dissenting  opinion  of  Garboutte,  J.,  approving  the  ruling  of 
the  principal  case,  and  holding  that  the  prevailing  opinion  was  prao- 
tically  a repeal  of  the  statute;  note  to  65  Am.  St.  Rep.  205,  on  validity 
of  sentences  below  the  minimum. 

Judicial  Notice — Gambling. — Courts  will  not  take  judicial  notice  that 
“pool”  necessarily  involves  gaming  for  money  or  value,  p.  631. 

Cited  in  note  to  89  Am  Dec.  697,  on  judicial  notice — matters  of 
oommon  knowledge. 

62  CaL  634-636.  EX  PASTE  CRITTENDEN. 

Contempt  of  Court  is  a specific  criminal  offense,  and  the  imposition 
of  a fine  is  a judgment  in  a criminal  case  (citing  New  Orleans  ▼. 
Steamship  Co.,  20  Wall.  392,  p.  535). 

Cited  in  Ex  parte  Hollis,  59  Cal.  408,  holding  that  the  judgment  of 
contempt  may  be  reviewed  on  habeas  corpus;  Matter  of  Tyler,  64  CaL 
438,  holding  that  a person  adjudged  guilty  of  contempt  may  pay  the 
fine  in  money  or  in  imprisonment;  same  case  in  concurring  opinion  of 
Morrison,  C.  J.,  and  Myrick  and  McKinstry,  JJ.,  p.  439,  holding  that  the 
eourt  could  enforce  payment  of  the  fine  by  ordering  imprisonment 
until  payment,  at  the  rate  of  two  dollars  for  each  day’s  imprisonment; 
Tyler  v.  Connolly,  65  Cal.  30,  holding  that  a judgment  for  contempt 
was  not  appealable.  Referred  to  in  same  case,'  p.  32,  in  concurring 
opinion  of  Morrison,  C.  J.,  as  having  followed  New  Orleans  v.  Steam- 
ship Co.,  supra,  and  approving  principle  there  stated.  Cited  in  In  re  Buck- 
ley,  69  CaL  3,  to  the  like  effect,  in  an  original  proceeding  to  punish 
for  oontempt  of  the  Supreme  Court;  Ex  parte  Henshaw,  73  Cal.  495, 
to  the  like  effect,  and  holding  that  one  who  continues  to  exercise  the 
functions  of  a public  office,  after  being  adjudged  a usurper  thereof,  is 
guilty  of  a contempt  of  court.  Approved  in  Ex  parte  Abbott,  94  CaL 
334.  Cited  in  Ex  parte  Gould,  99  CaL  362,  37  Am.  St.  Rep.  59,  where 
the  oontempt  was  a refusal  to  testify  on  the  hearing  of  a charge  of  con- 
tempt for  disobedience  to  an  injunction;  Teller  v.  People,  7 Colo.  451, 
Notes  CaL  Rep. — 196. 
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bolding  that  there  is  no  appeal  from  a judgment  of  oontempt;  Ex 
parte  Robertson,  27  Tex.  App.  632;  11  Am.  St.  Rep.  211,  to  the  point 
that  the  court  can  direct  imprisonment  until  the  fine  is  paid,  irre- 
spective of  statute. 

62  CaL  638-542.  EX  PARTE  CASINELLO. 

A San  Francisco  ordinance  prohibiting  the  deposit  of  rubbish  and 
garbage,  except  in  a locality  designated  by  the  superintendent  of  streets, 
is  a valid  exercise  of  the  police  power  and  constitutional,  pp.  539,  542. 

Cited  in  Odd  Fellows’  Cem.  Assn.  v.  San  Francisco,  140  Cal.  231, 
noted  under  Ex  parte  Shrader,  33  Cal.  284;  Sanitary  etc.  Works  r. 
California  etc.  Co.,  94  Fed.  699,  affirming  power  of  city  to  contract  with 
one  person  for  removal  of  garbage  and  authorizing  collection  of  fixed 
rate  therefor;  Ex  parte  Heilbron,  65  Cal.  610,  and  applied  in  an  ordi- 
nance prohibiting  slaughter  houses  in  Sacramento;  In  re  Linehan,  72 
Cal.  116,  applied  to  an  ordinance  prohibiting  the  keeping  of  more  than 
two  cows  within  certain  portions  of  the  city;  Ex  parte  Fiske,  72  Cal. 
128,  applied  to  a San  Francisco  ordinance  prohibiting  the  alteration  or 
repair  of  wooden  buildings  within  designated  fire  limits;  MoCloskey 
v.  Kreling,  76  Cal.  612,  to  tbe  same  effect;  Ex  parte  Taylor,  87  CaL 
95,  applying  the  ruling  to  an  ordinance  of  the  city  of  San  Jose,  pro- 
hibiting the  obstruction  of  sidewalks;  In  re  Flaherty,  105  Cal.  564, 
applying  the  ruling  to  an  ordinance  of  the  city  of  Redlands  forbidding 
the  beating  of  drama,  without  permission,  on  the  traveled  streets  of 
the  city.  Note:  The  oourt  was  divided  on  the  question  of  delegation 

of  power.  Note  to  47  Am.  St.  Rep.  547,  on  quarantine  and  health  laws 
and  regulations. 

62  CaL  543-644.  BLISS  v.  SUPERIOR  COURT. 

An  appeal  operates  as  a stay  only  of  orders  or  judgments  which 
command  or  permit  some  act  to  be  done,  p.  544. 

Cited  in  Rogers  v.  Superior  Court,  128  Cal.  187,  188,  noted  under 
Merced  etc.  Co.  v.  Fremont,  7 Cal.  130;  Dewey  ▼.  Superior  Court,  81 
Cal.  68,  holding  that  a prohibitory  injunction  remained  in  full  force, 
hut  a mandatory  injunction  was  stayed  by  the  appeal;  Elliot  v.  Whit- 
more, 10  Utah,  243,  holding  that  when  the  effect  of  the  decree  was  to 
take  property  from  one  person  and  deliver  it  to  another,  the  appeal 
ought  to  stay  the  proceedings;  also  in  same  case,  in  dissenting  opinion 
of  Miner,  J.,  p.  245,  arguing  that  the  injunction  in  the  case  was  a pre- 
ventive and  not  a mandatory  injunction,  and  it  was  therefore  in  the 
discretion  of  tbe  lower  court  to  refuse  a stay. 

62  Cal.  545.  NEWMAN  v.  SUPERIOR  COURT. 

Certiorari  will  not  be  granted  when  there  is  a remedy  by  appeal, 
p.  645. 
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Cited  in  Stuttmeister  v.  Superior  Oonrt,  71  Cal.  323;  Noble  v.  Supe- 
rior Court,  109  Cal.  627,  both  to  the  same  effect;  Ramsey  v.  Pettengill, 
14  Oreg.  209,  holding  that  the  statute  was  intended  to  supply  a remedy 
where  none  existed  in  the  first  instance,  and  not  to  supplement  one 
loet  through  the  laches  of  the  party  himself. 

62  Cal  545-548.  HOKE  ▼.  PERDUE. 

Levee  Districts  are  publio  corporations,  the  validity  of  whose  exist- 
ence cannot  be  collaterally  attacked,  p.  547. 

Cited  in  Irrigation  District  v.  De  Lappe,  79  Cal.  353,  including  rec- 
lamation districts  In  the  ruling;  Morrison  v.  Morey,  146  Mo.,  561, 
noted  under  People  v.  Reclamation  Dist.,  53  Cal.  346. 

Allegation  of  Probable  Result  of  damage  if  certain  works  are  not 
enjoined,  not  sufficient  reason  for  granting  an  injunction,  pp.  547,  548. 

Cited  in  Lorenz  v.  Waldron,  96  Cal.  250,  saying  that  nothing,  short 
of  a reasonable  probability  of  injury  is  sufficient  to  warrant  an  in- 
junction; Rockford  Watch  Co.  v.  Rumpf,  12  Wash.  651,  follows  the 
principal  case  as  to  an  allegation  that  a party  would  sell  real  estate 
unless  restrained. 

62  Cal.  548-556.  PEOPLE  ▼.  JACKSON. 

School  Land  Warrant. — A location  of  land  under  a school  land  war- 
rant in  1853  is  ineffective  because  the  land  was  then  unsurveyed  and  not 
subject  to  selection,  p.  553. 

Overruled  in  Roberta  v.  Columbet,  63  CaL  24,  holding  that  the  act 
of  Congress  of  July  23,  1866,  vested  the  legal  title  in  the  locator. 

62  Cal.  657-668.  PEOPLE  v.  HENRY. 

Police  Jndge  is  a judicial  officer  of  a municipality,  and  not  one  of 
those  mentioned  in  section  10  of  article  22  of  the  constitution,  p.  557. 

So,  also,  in  In  re  Guerrero,  69  Cal.  100,  as  to  the  mayor  of  the  city 
of  Loe  Angeles,  and  in  State  v.  Connors,  27  Fla.  337,  as  to  a county 
aheriff  having  duties  belonging  to  the  former  office  of  city  marshal; 
note  to  72  Am.  Dec.  188,  on  officers  of  cities  and  counties  whether  or 
not  civil  or  state  officers. 

62  Cal.  558-561.  WITTENBROCK  v.  BELLMER. 

New  Trial. — The  reversal  of  a motion  granting  a new  trial  as  to 
some  of  the  parties,  becomes  the  law  of  the  case  on„a  second  appeal, 
and  operates  as  a reviver  of  the  original  judgment  as  between  those 
parties  and  the  moving  party,  p.  660. 

Distinguished  in  Williams  v.  Mining  Association,  60  Cal.  196,  that 
the  ruling  was  not  applicable  to  an  appeal  where  gome  of  the  parties 
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had  not  been  served  with  notioe  of  appeal,  and  that  any  modification 
of  the  judgment  oould  not  affect  the  right*  of  those  parties;  Pierc* 
v.  Birkholm,  110  Cal.  672,  holding  that  an  order  granting  a new  trial 
suspends  but  does  not  vacate  the  judgment  until  the  finality  of  the 
order  is  detemined;  United  States  v.  Crooks,  116  Cal.  46,  holding  that 
in  a suit  against  several  defendants  a notice  of  appeal  by  one  was  in- 
effectual unless  served  on  all  the  oodefendants  as  well  as  plaintiff,  and 
a new  trial  could  not  be  granted;  People  v.  George,  2 Idaho,  850,  bold- 
ing that  a new  trial  was  not  a proper  remedy  to  obtain  a rehearing  on 
an  issue  of  law. 

Marshaling  Securities. — A bankrupt  pledgee  and  mortgagor  for  the 
same  debt  has  the  right,  as  against  his  assignee  in  bankruptcy,  and 
mortgagee,  to  have  the  pledge  first  sold,  so  as  to  reduoe  the  lien  on 
the  mortgage  and  his  personal  liability,  p.  561. 

Note  to  69  Am.  Dec.  160,  on  loans  and  their  incidents. 

62  Cal.  662.  PEOPLE  ▼.  HARTMAN. 

On  a trial  for  larceny,  evidence  of  the  commission  of  another  theft 
at  another  time  is  ground  for  reversal,  p.  562. 

Cited  in  Williams  v.  Casebeer,  126  Cal.  86,  applying  rule  in  action 
for  malicious  prosecution;  People  v.  Carpenter,  136  Cal.  393,  noted  under 
People  v.  Barnes,  48  Cal.  551.  Distinguished  in  People  v.  Cunningham, 
66  Cal.  672,  bolding  that  the  test  of  admissibility  is  the  connection  be- 
tween the  offenses  in  the  mind  of  the  criminal.  Approved  in  same 
case,  p.  678,  by  Thornton,  J.,  in  his  opinion  in  department  (which  was 
overruled  on  a rehearing  in  bank).  Distinguished  In  People  v.  Smith, 
106  Cal.  81,  holding  that  where  two  persons  are  killed  at  the  same 
time  and  place,  and  apparently  in  the  same  transaction,  evidenoe  as  to 
the  circumstances  of  the  killing  of  one  is  admissible  on  the  trial  for 
the  killing  of  the  other. 

62  Cal.  563-576.  TREADWELL  v.  YOLO  COUNTY. 

Election  Law. — All  elections  for  county  and  township  officers  are  to 
be  held  in  November  of  the  even  numbered  years,  pp.  664,  565. 

Cited  by  Myrick,  J.,  in  his  concurring  opinion  in  Staude  v.  Election 
Commissioners,  61  Cal.  324,  a*  applicable  to  elections  under  the  Hartaon 
act  of  March  7,  1881. 

Repeal  of  Statute  by  Implication, — The  rule  laid  down,  p.  664. 

Cited  in  Sponogle  v.  Curnow,  136  Cal.  585,  holding  statute  so  repealed; 
Chamode  v.  Rose,  70  Cal.  192,  bolding  that  the  Los  Angeles  Irrigation 
act  of  1874  repealed  the  statute  of  May  15,  1854;  Hanley  v.  Sixteen 
Horses,  97  Cal.  184,  holding  that  an  act  of  1878,  concerning  animals 
trespassing,  being  in  conflict  with  a prior  act  of  1874  on  the  same  sub- 
ject, repealed  that  act;  Dillon  v.  Bickell,  116  Oal.  11s,  approving  the 


Digitized  by  Google 


3129 


Notes  on  California  Reports. 


02  Cal.  580  810 


ruling  of  the  principal  case  as  to  the  County  Government  Act  of  1891, 
and  section  4109  of  the  Political  Code  as  amended  in  1881. 

82  Cal.  580-602.  SAN  FRANCISCO  GAS  LIGHT  CO.  T.  DUNN. 

Mandamus  will  lie  to  compel  the  auditor  to  allow  a bill  which  the 
board  of  supervisors  has  power  to  approve  and  has  approved;  his  duty 
in  such  case  is  ministerial,  p.  S95. 

Cited  in  Contra  Costa  Water  Co.  v.  Breed,  139  Cal.  434,  granting 
writ  for  auditing  of  water  bills  under  facts  stated;  Hunt  ▼.  Broderick, 
104  Cal.  315,  to  same  point  and  effect.  Distinguished  in  Higgins  ▼. 
San  Diego  Water  Co.,  118  Cal.  555,  holding  that  the  ruling  of  the  prin- 
cipal case  did  not  apply  where  the  city  itself  was  contesting  the  claim, 
and  was  not  precluded  from  showing  that  an  amount  allowed  in  pur- 
suance of  a void  contract  is  in  excess  of  reasonable  value. 

Contract  for  Over  Two  Years  by  supervisors  of  San  Francisco  is 
prohibited  by  the  act  of  April  3,  1876,  p.  586. 

Distinguished  in  McBean  v.  City  of  Fresno,  112  Cal.  170;  53  Am.  St. 
Rep.  198,  showing  that  the  ruling  of  the  principal  case  was  based  on 
the  express  limitation  in  the  act  of  1876,  and  not  of  universal  applica- 
tion. 

Board  of  Supervisors  of  San  Francisco  may,  independently  of  con- 
tract, decide  to  pay  for  gas  supplied,  and  a resolution  allowing,  passing, 
and  ordering  paid  a claim  is  a fresh  contract  to  pay  the  sum  allowed, 
p.  588. 

Cited  in  Higgins  v.  San  Diego  Water  Co.,  118  Oal.  555,  holding  that 
the  city  of  San  Diego  could  be  held  to  pay  the  reasonable  value  of  the 
use  of  a water  plant  which  it  had  actually  enjoyed. 

Municipal  Corporations. — Supervisors  may  make  contract  for  gas  sup- 
ply extending  over  a number  of  years,  p.  585. 

Cited  in  Doland  v.  Clark,  143  Cal.  181,  applying  rule  to  contract  for 
Are  alarm  and  polioe  telegraphic  system. 

62  CaL  602-610.  COFFEY  v.  GREENFIELD. 

Motion  for  Nonsuit  must  state  precisely  the  grounds  on  which  the 
mover  relies,  p.  608. 

Cited  in  Silva  v.  Holland,  74  Cal.  531,  to  same  effect;  Miller  v.  Luoo, 
80  Cai.  261,  where  a motion  on  the  ground  “that  plaintiffs  had  failed 
to  prove  a sufficient  case”  held  insufficient;  Belcher  v.  Murphy,  81  CaL 
41,  to  the  like  effect;  Shain  v.  Forbes,  82  Cal.  582,  where,  on  a claim 
for  services  rendered  as  attorney,  it  waa  held  error  to  grant  a nonsuit 
on  the  ground  that  there  waa  no  evidence  of  any  employment  to  render 
the  specific  services;  Bronan  v.  Drabaz,  93  Cal.  650,  holding  that  the 
only  ground  on  which  the  ruling  on  a motion  for  nonsuit  can  be  re- 
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viewed  is  that  specifically  Btated  when  the  motion  Is  made;  People  v. 
Sansome,  98  Cal.  239,  applying  the  ruling  of  the  principal  case  to  a 
motion  for  new  trial  in  a criminal  case;  Frank  v.  Bullion  etc.  Co.,  19 
Utah,  45,  noted  under  Poehlman  v.  Kennedy,  48  Cal.  201;  lewis  v. 
Silver  etc.  Co.,  22  Utah,  53,  noted  under  Kiler  v.  Kimball,  10  Cal.  268; 
Wright  v.  Fire  Insurance  Co.,  12  Mont.  477,  sustaining  the  ruling  of 
the  principal  case;  First  National  Bank  v.  Laughlin,  4 N.  Dak.  402,  to 
same  effect  as  Bronan  v.  Drobaz,  supra,  the  court  saying:  “Naming 
the  grounds  operates  to  exclude  all  other  grounds”;  Tanderup  v.  Han- 
son, 8 S.  Dak.  377,  to  same  effect  as  to  a motion  to  direct  a verdict  for 
defendant. 

Intervenor  must  support  his  claim  by  proper  averments  in  the  peti- 
tion, p.  610. 

Smith  v.  Gale,  144  U.  S.  519,  defining  the  objects  to  be  sought  by 
intervention  and  how  they  must  be  shown. 

Deed  Obtained  by  Guardian  in  fraud  of  the  rights  of  his  wards  is 
void,  p.  809. 

Cited  in  note  to  75  Am.  Dec.  448,  on  personal  liability  of  guardian. 

62  Cal.  611-613.  SOGERS  v.  MAHONEY.  Confirmation  in  Bank  of 
the  opinion  rendered  in  same  case  in  Department,  p.  612. 

Exception  to  Charge  must  be  sufficiently  specific  to  indicate  to  the 
oourt  the  alleged  errors,  p.  613. 

Cited  in  Cockrill  v.  Hall,  76  Cal.  195,  to  same  effect;  Frost  v.  Grizzly 
Bluff  Co.,  102  Cal.  527,  to  same  effect;  as  also  Geary  v.  Parker,  65  Ark. 
525;  noted  under  McCreery  v.  Everding,  44  Cal.  246;  note  to  85  Am.  Dec. 
125,  on  exceptions  must  point  out  specific  portions  of  charge  excepted  to. 

62  OaL  613-614.  ESTATE  OF  DEAN. 

An  order  setting  aside  a decree  settling  the  final  account  and  decree- 
ing distribution  is  not  appealable,  p.  614. 

Cited  in  Estate  of  Murphy,  128  Cal.  340,  and  Estate  of  Tuohy,  23 
Mont.  307,  noted  under  Estate  of  Calahan,  60  Cal.  232;  Lutz  v.  Christy, 
67  Cat  457,  holding  the  like  in  case  of  an  order  refusing  to  set  aside; 
Estate  of  Ward,  83  Cal.  620,  to  same  effect;  Estate  of  Moore,  86  CaL 
59,  where  substitution  of  a trustee  held  not  appealable;  Estate  of 
Walkerly,  94  Cal.  353,  where  an  order  denying  a motion  to  vacate  a 
previous  order  held  not  appealable;  Estate  of  Smith,  98  Cal.  639,  where 
an  order  permitting  the  amendment  of  a statement  on  motion  for  new 
trial  held  not  appealable. 

62  Cal.  616-617.  PEOPLE  v.  McLANE. 

Mandamus. — Writ  will  not  be  granted  when  there  is  a plain,  speedy, 
and  adequate  remedy  at  law,  p.  617. 

Cited  in  note  to  89  Am.  Dec.  730,  on  the  law  of  mandamus. 
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62  CaL  618-622  ; 46  Am.  Rap.  665.  MARTIN  ».  THOMPSON. 

Replevin. — An  action  cannot  be  maintained  to  recover  grain  (town 
and  harvested  by  defendant  on  land  to  which  he  claims  title,  and  of 
which  be  had  adverse  possession,  p.  619. 

Followed  in  Martin  v.  Durand,  62  Cal.  623.  Cited  in  Hines  r.  Good, 
128  Cal.  40,  79  Am.  St.  Rep.  23,  and  note  24,  applying  rule  to  house 
severed  from  land;  Martin  v.  Thompson,  63  Cal.  4,  holding  that  a mort- 
gagee who  is  entitled  to  immediate  possession  may  intervene  in  an 
action  by  a third  person  against  the  mortgagor  to  recover  the  same 
property;  Smith  v.  Cunningham,  67  Cal.  263,  saying  that  replevin  can- 
not be  made  the  vehicle  of  testing  title;  Emerson  v.  Whitaker,  88  Cal. 
148,  to  same  effect;  Johnston  v.  Fish,  106  Cal.  422,  46  Am.  St.  Rep. 
(6,  holding  that  one  in  adverse  possession  under  a claim  of  title  and 
pending  an  action  of  ejectment  is  entitled  to  dispose  of  the  crops  during 
the  period  of  his  possession;  Hooker  v.  Latham,  118  N.  C.  187,  to  same 
effect  as  Smith  v.  Cunningham,  supra,  note  to  89  Am.  Dec.  429,  on  as- 
■ompait,  and  idem.  431,  on  trial  of  title  incidentally  in  transitory  ac- 
tion!. 

Refusal  to  allow  amendment  of  oomplaint  is  not  rtversible  where 
record  does  not  show  that  proposed  amendment  was  presented  or  that 
notice  of  motion  pointed  out  precise  amendment  which  plaintiff  would 
uk  leave  to  make,  p.  622. 

Approved  in  Kleinclaus  v.  Dutard,  147  Cal.  252,  applying  rule  in  ac- 
tion to  enforce  verbal  trust. 

62  Cal  623-641.  BRICKfiLL  v.  BATCHELDER. 

Note  by  Married  Woman  jointly  with  her  husband  made  prior  to 
July  1,  1874,  does  not  bind  her,  p.  640. 

Referred  to  in  rehearing  of  same  case,  62  Cal.  640,  also  in  Batchelder 
v.  Brickeli,  75  Cal.  374,  holding  that  a modification  of  the  original, 
direction  there  should  be  no  personal  judgment  against  the  married 
woman,  did  not  vacate  the  decree  nor  the  sale  made  thereunder. 

Power  of  Sale,  arising  on  a default  in  payment  of  interest,  entitles 
the  mortgagee  to  forecloee  for  the  whole  principal,  p.  637. 

Cited  in  Phelps  v.  Mayers,  126  Cal.  550,  holding  action  maintainable 
for  principal,  under  terms  of  note  sued  on;  Maddox  v.  Wyman,  92  Cal 
675,  to  same  effect,  where  the  note  is  payable  by  installments,  and  the 
mortgage  gives  a power  of  sale  on  failure  to  pay  any  installment. 

Sight  to  Compound  the  Interest  in  arrear  does  not  prevent  the  exer- 
cise of  power  of  foreclosure,  p.  631. 

Cited  in  Clemens  v.  I.uoe,  101  Cal.  435,  to  same  point. 

C2  Cal.  641-646.  SAN  FRANCISCO  GAS  CO.  v.  BRICKWEDEL. 

Municipal  Indebtedness.— Section  18  of  article  11  of  the  constitution 
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provides  that  no  indebtedness  or  liability  incurred  in  any  one  year 
shall  be  paid  out  of  the  income  of  any  future  year,  p.  642. 

Cited  in  Shaw  V.  Statler,  74  Cal.  259,  holding  that  the  ruling  arises 
by  necessary  implication,  although  the  constitutional  provision  refers 
in  terms  to  the  incurring  of  indebtedness  and  not  expressly  to  its  pay- 
ment; Schwartz  v.  Wilson,  76  Cal.  505,  506,  applies  the  rule  to  a claim 
against  a oounty  for  supplies.  Distinguished  in  Lewis  v.  Widber,  99 
Cal.  413,  holding  the  constitutional  provision  did  not  apply  to  the  salary 
of  a public  officer  whose  office  was  created  and  salary  fixed  by  law. 
Cited  in  McGowan  v.  Ford,  107  Cal.  184,  holding,  besides,  that  the  board 
of  supervisors  had  no  jurisdiction  to  carry  an  indebtedness  over  and 
make  it  payable  out  of  the  revenue  of  the  next  fiscal  year;  Smith  v. 
Broderick,  107  CaL  648,  43  Am.  St.  Rep.  170,  holding  that  the  constitu- 
tional provision  could  not  be  evaded  by  a consent  to  the  entry  of  a 
judgment;  Weaver  v.  San  Francisco,  111  Cal.  322,  applying  the  ruling 
to  a claim  for  labor  and  materials  supplied  to  the  fire  department; 
McBean  v.  City  of  Fresno,  112  Cal.  164,  63  Am.  St.  Rep.  194,  holding 
that  under  a contract,  for  a purpose  authorized  by  the  city  charter, 
for  over  two  years,  the  sole  liability  created  was  that  which  arose 
from  year  to  year  in  separate  amounts  as  the  work  was  performed; 
Bradford  v.  San  Francisco,  112  CaL  547,  held  any  taxpayer  could  sue 
to  restrain  the  levy  of  a municipal  tax  for  the  payment  of  an  indebted- 
ness incurred  in  a previous  year;  Pacific  Undertakers  v.  Widber,  113 
Cal.  202,  203,  extending  the  ruling  to  a contract  for  burial  of  the  in- 
digent dead;  Higgins  v.  San  Diego  Water  Co.,  118  Cal.  527,  to  same 
effect;  S.  C.  535,  in  concurring  opinion  of  Beatty,  C.  J.,  holding  that 
the  ruling  of  the  principal  case  was  mere  dictum;  that  the  true  mean- 
ing of  the  section  was  that  the  oounty  or  municipality  could  only  make 
valid  contracts  and  incur  liabilities  to  the  extent  of  the  revenue  pro- 
vided in  advance  for  their  discharge;  that  such  contracts  only  were 
valid  and  all  others  were  utterly  void;  Montague  v.  English,  119  CaL 
227,  approving  the  ruling  of  the  principal  case;  Higgins  v.  City  of  San 
Diego,  131  CaL  298,  holding  available  the  unused  balances  in  special 
funds;  Theiss  v.  Hunter,  4 Idaho,  793,  794,  city  indebtedness  incurred, 
during  one  fiscal  year  cannot  be  paid  from  income  or  revenue  of  future 
fiscal  year,  unless  fund  is  especially  provided  for  that  purpose  and 
oollected  in  such  future  year;  City  of  Indianapolis  v.  Wann,  144  lad. 
187,  holding  that,  under  the  Indiana  laws,  ail  contract*  and  agreements 
and  all  obligations  of  a municipal  corporation  made  in  advanoe  of  ex- 
isting appropriations  were  absolutely  void.  Distinguished  in  Western 
Town  Lot  Co.  v.  Lane,  7 S.  Dak.  7,  as  not  applying  to  s state  where 
there  is  no  such  constitutional  provision  as  in  California;  Mason  v. 
Purdy,  11  Wash.  599,  as  not  applicable  to  the  state  of  Washington, 
where  the  contrary  rule  prevails;  Eidemiller  v.  Tacoma,  14  Wash.  383, 
to  the  like  effect.  Mentioned  in  note  to  76  Am.  Dec.  537,  as  having 
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cited  People  y.  Seymour,  16  Cal.  332.  Cited  in  note  to  44  Am.  St.  Rep. 
236,  on  municipal  indebtedness. 

Taxes  are  Debts,  within  the  meaning  of  section  82  of  the  consolida- 
tion act  of  San  Francisco,  pp.  644,  845  (concurring  opinion  of  Thorn-  - 
ton,  J.). 

Cited  in  note  to  42  Am.  St.  Rep.  665,  on  reoovery  of  personal  judg- 
ment for  taxes. 

All  Persons  are  Presumed  to  Know  the  Law,  p.  642. 

Cited  to  same  effect  in  Murphy  *.  Clayton,  116  Cal.  MB. 
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CONSTITUTION,  ARTICLE  «,  SECTION  A 

I 


§ 8.  The  Supreme  Court  shill  consist  of  s chief  justice  and 
six  associate  justices.  The  oourt  may  sit  in  departments  and  in 
bank,  and  shall  always  be  open  for  the  transaction  of  business. 
There  shall  be  two  departments,  denominated,  respectively, 
Department  One  and  Department  Two.  The  chief  justice  shall 
assign  three  of  the  associate  justices  to  each  department,  and 
such  assignment  may  be  changed  by  him  from  time  to  time. 
The  associate  justices  shall  be  competent  to  sit  in  either  depart- 
ment, and  may  interchange  with  each  other  by  agreement  among 
themselves  or  as  ordered  by  the  chief  justice.  Each  of  the 
departments  shall  have  the  power  to  hear  and  determine  causes 
and  all  questions  arising  therein,  subject  to  the  provisions  here- 
inafter contained  in  relation  to  the  oourt  in  Bank.  The  pres- 
ence of  three  justices  shall  be  necessary  to  transact  any  business 
in  either  of  the  departments,  except  such  as  may  be  done  at 
chambers,  and  the  concurrence  of  three  justices  shall  be  neces- 
sary to  pronounce  a judgment  The  chief  justice  shall  appor- 
tion the  business  to  the  departments,  and  may,  in  his  discretion, 
order  any  cause  pending  before  the  court  to  be  heard  and  de- 
cided by  the  court  in  Bank.  The  order  may  be  made  before  or 
after  judgment  pronounced  by  a department;  but  where  a cause 
has  been  allotted  to  one  of  the  departments,  and  a judgment 
pronounced  thereon,  the  order  must  be  made  within  thirty  days 
after  such  judgment,  and  concurred  in  by  two  associate  justices, 
and  if  so  made  it  shall  have  the  effect  to  vacate  and  set  aside  the 
judgment  Any  four  justices  may,  either  before  or  after  judg- 
ment by  a department,  order  a case  to  be  heard  in  Bank.  If  the 
order  be  not  made  within  the  time  above  limited  the  judgment 
shall  be  final.  No  judgment  by  a department  shall  become 
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final  until  the  expiration  of  the  period  of  thirty  days  aforesaid, 
unless  approved  by  the  chief  justice,  in  writing,  with  the  con- 
currence of  two  associate  justices.  The  chief  justice  may  con- 
vene the  court  in  Bank  at  any  time,  and  shall  be  the  presiding 
justice  of  the  court  when  so  convened.  The  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to  pronounce 
a judgment  in  Bank;  but  if  four  justices,  so  present,  do  not  con- 
cur in  a judgment,  then  all  the  justices  qualified  to  sit  in  the 
cause  shall  hear  the  argument;  but  to  render  a judgment  a 
concurrence  of  four  judges  shall  be  necessary.  In  the  deter- 
mination of  causes,  all  decisions  of  the  court  in  Bank  or  in 
departments  shall  be  given  in  writing,  and  the  grounds  of  the 
decision  shall  be  stated.  The  chief  justice  may  ait  in  either 
department,  and  shall  preside  when  ao  sitting,  but  the  justices 
assigned  to  each  department  shall  select  one  of  their  number  as 
presiding  justice.  In  case  of  the  absence  of  the  chief  justice 
from  the  place  at  which  the  court  is  held,  or  his  inability  to  act, 
the  associate  justicee  shall  select  one  of  their  own  number  to 
perform  the  duties,  and  exercise  the  powers  of  the  chief  justice 
during  such  absence  or  inability  to  act. 
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DETERMINED  DV 

THE  SUPREME  COURT 

OF  THE 

STATE  OF  CALIFORNIA. 


[Department  One. — January  2,  1S8I.) 

8.  B.  MARTIN,  Respondent,  v.  A.  THOMPSON, 
JOSEPH  WATERMAN,  Intkbvknoh,  Appellant. 

Iithvixtioh. — A mortgagee  of  personal  property  who  Is  entitled  by  the  tern 
of  his  mortgage  to  Immediate  possession  may  Intervene  In  an  action  by  a third 
person  against  the  mortgagor  to  recover  the  specific  property,  and  his  right  ts 
Intervene  Is  not  effected  by  the  plaintiff's  taking  possession  of  the  property  at 
tbs  commencement  of  the  action  on  giving  a bond  as  provided  by  the  statute. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

Defendant  raised  a crop  of  grain  on  land  held  by  him 
adversely  to  plaintiff,  and  mortgaged  the  growing  crop  to  the 
intervenor.  Plaintiff  as  owner  of  the  land  replevied  the  crop 
as  soon  as  harvested.  The  mortgagee  asked  leave  to  intervene. 
His  application  was  denied  and  he  appealed. 

Curtis  E.  Lindley,  and  Arthur  Rodgers,  for  Appellant,  cited 
Horn  v.  Volcano  Water  Co.  13  Cal.  62 ; Speyers  v.  Ishmels,  21 
Cal.  287 ; Oradwohl  v.  Harris,  29  Cal.  154 ; Stick  v.  Gardner, 
38  CaL  610;  Cobum  v.  Smart,  53  OaL  742;  Coffey  v.  Green- 
field, 56  CaL  382 ; Robinson  v.  Fitch,  26  Ohio  St  659 ; Eey- 
land  v.  Badger,  35  CaL  404 ; Butler  V.  Miller,  1 N.  Y.  497. 


4 


Mabtin  v.  Tiiompsow. 


[Sup.  Ct. 


Mich.  Mullany,  for  Respondent,  cited  Civ.  Code,  §§  2969, 
2972 ; Waterman  v.  Grun , 59  Cal.  142 ; Goodyear  v.  WUliston, 
42  CaL  11. 

Peb  Cubiam. — The  question  here  to  he  determined  is 
whether  a mortgagee  of  personal  property,  entitled  by  the  terms 
of  his  mortgage  to  the  immediate  possession,  can  intervene  in 
an  action  brought  by  a third  person  against  the  mortgagor  for 
the  specific  property,  where  the  plaintiff  has  taken  possession  at 
the  commencement  of  the  action,  upon  giving  bond  as  provided 
by  the  statute. 

As  between  plaintiff  and  defendant  the  present  is  like  the 
case  of  Martin  v.  Thompson,  82  Cal.  618. 

It  seems  to  be  held  by  the  court  below  that  intervener’s  lien 
and  right  of  possession  was  lost  when  he  filed  his  petition,  be- 
cause, prior  to  that  date  plaintiff  bad  removed  the  grain  from 
the  mortgagor’s  farm.  But  the  chapter  of  the  Civil  Code  which 
treats  of  mortgages  of  personal  property  (§§  2955,  2972), 
substitutes  the  record  of  the  mortgage  for  the  actual  delivery 
and  continued  change  of  possession  in  case  of  other  transfers 
required  by  § 3440.  The  purpose  of  the  actual  delivery,  in 
the  one  case,  and  of  the  record  or  registry  in  the  other,  is  to 
give  notice  to  those  who  shall  deal  with  the  vendor  or  mort- 
gagor, and  § 2972  only  provides  that  the  lien  of  a mortgage  on 
a growing  crop  shall  cease  when  the  crop  is  removed  from  the 
premises  of  the  mortgagor  — as  against  creditors  or  innocent 
purchasers  from  the  mortgagor.  There  is  nothing  in  the  letter 
of  the  Code  which  demands  such  construction  of  § 2972  as  that 
the  lien  shall  be  lost  as  a consequence  of  the  tortious  removal 
of  the  crop  by  a third  person. 

When  the  crop  was  removed  by  plaintiff  intervenor  was 
entitled  to  its  immediate  possession.  True,  defendant  was  in 
the  actual  possession,  and  was  authorized  to  recover  the  prop- 
erty as  against  a trespasser  who  should  remove  it  While  either 
the  mortgagee  entitled  to  the  immediate  possession,  or  the  mort- 
gagor in  actual  possession,  would  have  been  entitled  to  bring  an 
action  of  trespass  (or  trover,  or  our  statutory  action)  against 
one  wrongfully  interfering  with  the  property,  a recovery  by 
one  would  be  a bar  to  an  action  by  the  other.  So,  here,  the 
defendant  and  intervenor  cannot  both  take  judgment  against  the 
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plaintiff  for  a recovery  of  tbe  property,  or  its  value.  In  this 
form  of  action  all  parties  are  actors,  seeking  affirmative  relief. 
Who  should  have  the  property  in  dispute,  or  its  value?  The 
defendant  is  entitled  to  recover  it  from  the  plaintiff,  but  the 
intervenor  is  entitled  to  it  both  as  against  the  plaintiff  and 
defendant.  It  is  a proper  case  for  intervention.  (Code  Civ. 
Proc.  § 387.) 

J udgment  reversed  and  cause  remanded  for  a new  trial,  with 
direction  to  the  court  below  to  allow  such  amendments  to  the 
pleadings,  properly  applied  for,  as  may  be  just  and  proper. 

Hearing  in  Bank  denied. 


I Department  One. — January  2,  1883.) 

IH  THE  MATTER  OF  THE  ESTATE  OF  GIOVAHHI 
SBARBORO,  Deceased. 


Pio*ato  of  Will  — Pitttiox  to  Revoke — Limitation  — Pown  of  Courr. — 
A petition  to  revoke  the  probate  of  a will.  If  tbe  parties  are  under  no  dis- 
ability, mu»t  be  filed  within  a year  after  the  entry  of  the  decree  admitting  tha 
will  to  probate.  The  clerk  of  tbe  court  Is  the  only  person  with  whom  the 
petition  can  be  filed,  and  It  must  be  delivered  to  him  before  the  year  expires. 
Presenting  it  to  tbe  judge  out  of  court  for  tbe  purpose  of  having  a citation 
Issued  upon  It  la  not  enough.  It  must  be  filed  with  tbe  clerk,  and  If  not  so 
filed  prior  to  the  expiration  of  the  year,  the  decree  becomes  conclusive  and 
absolute.  An  order  subsequently  made  by  the  court  directing  the  clerk  to  Ilia 
k as  of  a day  within  the  year  cannot  be  sustained. 

Appeal  from  certain  orders  and  a judgment  of  the  Superior 
Court  of  the  city  and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

John  M.  Burnett,  and  E.  D.  Sawyer,  for  Appellants. 

The  presentation  of  the  petition  for  the  revocation  of  the  pro- 
bate of  the  will  to  the  judge  at  his  private  residence,  on  the 
2d  day  of  December,  1879,  and  his  retention  of  the  same  for 
examination,  and  his  delivery  thereof  to  the  clerk,  on  the  3d 
day  of  December,  was  not  the  filing  in  the  court  in  which  the 
will  was  heard,  as  required  by  the  statute,  and  that  therefore 
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said  petition  was  not  filed  within  one  year  after  the  probate  of 
the  will.  (Code  Civ.  Proc.  § 1327;  Tregambo  v.  Comanche 
Mill  and  Mining  Co.  57  Cal.  501 ; Engleman  v.  State,  2 Ind. 
91 ; Bouvier  Law  Dictionary,  word  “ file  ” ; Lamson  v.  Falls, 
6 Ind.  309.) 

The  clerk  is  the  custodian  of  the  papers,  and  alone  can  mark 
them  filed. 

Aug.  D.  Splivalo,  and  R.  W.  Hent,  for  Respondents. 

There  is  no  law  or  provision  that  a paper  which  has  to  be 
filed  in  court  should  be  delivered  for  filing  to  the  clerk  rather 
than  the  judge.  The  authorities  say  that  the  words  “ judge  ” 
and  “ court  ” are  synonymous.  ( Michigan  R.  R.  Co.  v.  N.  Ind. 
R.  R.  Co.  3 Ind.  239;  Gold  v.  Vermont  C.  R.  R.  16  Vt  478; 
McClure  v.  McClurey,  52  Mo.  173.) 

Petitioners  herein  did  present  an  unfiled  petition  for  action, 
and  the  moment  the  judge  took  it  into  his  possession  it  was  filed 
in  court ; it  was  taken  official  possession  of  and  considered  with 
the  other  papers  in  the  case,  and  upon  this  filed  petition  the 
order  of  citation  was  issued  by  the  court.  ( Tregambo  v.  Co- 
manche M.  d M.  Co.  57  Cal.  501 ; Engleman  v.  State,  2 Ind.  91 ; 
Bishop  v.  Cook,  13  Barb.  326;  Lamson  v.  Falls,  6 Ind.  309.) 

The  last  case  is  to  the  point.  It  says : “ To  file  a paper  is 
considered  an  exhibition  of  it  to  the  court,  and  the  clerk’s  office 
in  which  it  is  filed  represents  the  court  for  that  purpose.” 

McKee,  J. — This  appeal  is  from  certain  orders  and  a judg- 
ment entered  in  a proceeding  for  revocation  of  the  probate  of 
the  last  will  and  testament  of  G.  Sbarboro,  deceased. 

Proceedings  for  the  revocation  of  the  probate  of  a will  must 
be  commenced  in  the  court  in  which  the  will  was  proved,  within 
one  year  after  the  probate.  (§  1327,  Code  Civ.  Proc.)  If 
the  validity  of  the  will  or  its  probate  be  not  contested  within 
that  time,  the  validity  and  probate  become  final  and  conclusive 
upon  all  parties  interested  in  the  estate,  except  infants  and  per- 
sons of  unsound  mind.  (§§  1333,  1908,  Code  Civ.  Proc.) 
Proceedings  for  contesting  the  probate  of  a will  are  a suit  in  the 
nature  of  an  action  by  parties  interested  in  the  estate  against  the 
administrator,  with  the  will  annexed,  or  the  executor  of  the 
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will,  the  legatees,  devisees,  and  heirs  of  the  estate,  and  they  are 
commenced  by  filing  a petition  in  the  court  in  which  the  will 
was  proved.  A petition  is  filed  by  delivering  it  to  be  filed  to 
the  officer  of  the  court  who  is  entitled  to  receive  it  for  that  pur- 
pose, and  to  the  custody  of  it  after  it  has  been  filed.  The  clerk 
of  the  court  below  was  the  only  person  entitled  to  the  custody 
of  the  petition.  As  custodian  of  the  papers  of  a cause,  he  was, 
therefore,  the  only  person  to  whom  the  petition  could  have  been 
presented  for  filing,  and  when  presented  it  was  his  duty  to 
receive  and  indorse  it  filed.  As  matter  of  fact  the  petition  in 
the  ease  was  delivered  to  the  clerk  of  the  court  for  filing  about 
nine  o’clock  A.  M.  of  the  3d  day  of  December,  1879 ; but  the 
decree  of  the  court  admitting  the  will  to  probate  had  been 
entered  on  the  2d  day  of  December,  1878,  and  the  “year” 
within  which  the  probate  could  be  contested  had  run  at  mid- 
night of  December  2,  1879 ; thereforu  the  petition  was  not  filed 
in  time,  and  the  validity  of  the  will  and  its  probate  became  final 
and  conclusive  upon  the  petitioners  — there  being  no  legal  disa- 
bilities. However,  the  clerk  indorsed  the  petition  as  follows: 
“ Filed  by  order  of  court  Dec.  2,  1879  ” But  the  indorsement 
was  made  on  the  4th  day  of  December,  1879,  under  the  follow- 
ing order  made  by  the  court  on  the  same  day:  “ It  is  by  this 
court  ordered  that  the  clerk  of  this  court  mark  the  said  petition 
filed  as  of  December  2,  1879,  and  that  he  make  and  enter  the 
said  order  as  of  the  same  day.”  That  order  was  made  upon 
proof  to  the  satisfaction  of  the  court  that  betwen  the  hours  of 
seven  and  eight  o’clock  P.  M.  of  December  2, 1879,  the  petition, 
before  it  was  filed  or  presented  to  the  clerk  for  filing,  had  been 
presented  to  the  judge  of  the  court  at  his  private  residence,  for 
an  order  for  the  issuance  of  a citation  upon  it,  and  for  the  pur- 
pose of  examining  it,  so  as  to  determine  whether  the  petitioners 
were  entitled  to  the  order,  the  judge  retained  the  petition  in  his 
possession  until  the  morning  of  the  3d  day  of  December,  1879, 
when  he  took  it  to  the  office  of  the  clerk  of  the  court,  and  about 
nine  o’clock  A.  M.  on  that  day  delivered  it  with  his  order  for 
the  issuance  of  a citation  thereon,  to  one  of  the  deputy  clerks  of 
the  court,  in  the  clerk’s  office,  and  verbally  directed  him  to  file 
the  same  as  of  the  2d  day  of  December,  1879;  but  the  clerk 
•lid  not,  at  the  time  of  receiving  the  petition  from  the  judge,  file 
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it,  because  the  attorneys  for  the  administrator  with  the  will 
annexed,  being  present,  objected ; and  on  the  4th  day  of  Decem- 
ber, 1879,  the  court  heard  the  objection  and  overruled  it,  and 
made  the  order  requiring  the  clerk  to  indorse  the  petition  filed 
as  of  the  2d  day  of  December,  1879,  which  was  accordingly 
done.  The  court  afterwards  refused  to  set  aside  its  order,  and 
denied  a motion  made  to  correct  the  indorsement  of  the  filing  by 
the  clerk  so  as  to  show  the  true  date  of  the  filing,  but  upon  the 
trial  found  the  facts  as  to  the  presentation  and  filing  of  the 
petition  upon  which  its  order  was  made. 

The  ruling  and  order  of  the  court  were  erroneous.  As  the 
petition  had  not  been,  in  fact,  filed  in  the  court  within  the 
**  year,”  it  was  too  late  to  file  it  at  all ; and  the  court  could  not 
legally,  after  the  expiration  of  the  time,  by  order,  relieve  the 
petitioners  from  the  legal  consequences  of  their  own  laches  or 
delay.  Time  was  of  the  essence  of  the  proceedings  commenced 
by  the  petitioners.  The  provisions  of  the  law  directing  the 
proceedings  to  be  had  and  the  time  within  which  they  might  he 
commenced  were,  in  that  regard,  imperative,  not  directory,  for 
the  law  declared  the  effect  of  not  commencing  them  in  time  — 
it  made  the  thing  which  the  proceedings  were  intended  to  assail 
conclusive  and  unassailable;  and  the  court  in  which  the  pro- 
ceedings were  begun  had  no  authority  by  order  or  otherwise  to 
direct  that  to  be  done,  which  had  not,  in  fact,  been  done,  or  to 
adjudge  that  which  the  law  pronounced  conclusive  to  be  invalid 
and  void. 

Presenting  an  unfiled  petition  to  the  judge  of  a court  for  the 
purpose  of  obtaining  from  him  an  order  for  a citation  upon  it, 
is  not  filing  it  in  court,  nor  the  equivalent  of  filing  it  It  is  no 
part  of  the  duty  of  a judge  to  receive  a petition  in  a cause  for 
filing,  or  to  file  it,  or  to  make  an  order  for  its  filing,  or  for  issu- 
ing a citation  upon  it,  unless  some  law  expressly  requires  of  him 
the  performance  of  such  a duty.  There  was  no  law  which 
required  of  the  judge  of  the  court  in  this  case  performance  of 
any  one  of  those  acts.  The  duty  of  filing  the  petition,  and  issu- 
ing citation  upon  it,  when  filed,  was  cast  by  law  upon  tho 
clerk  of  the  court.  (§  1328,  Code  Civ.  Proc.)  Being  purely 
ministerial  acts,  they  had  to  be  done  within  the  time  prescribed 
by  law;  and  as  they  were  not  done  by  the  proper  officer,  the 
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rights  of  parties  which  had  attached  and  become  fixed  by  reason 
of  their  non-performance  could  not  be  disturbed.  It  was,  there- 
fore, error  for  the  court  by  its  order  to  direct  the  clerk  to  indorse 
on  the  petition  that  it  had  been  filed  on  a day  when  it  was  not, 
in  fact,  filed  nor  delivered  to  him  for  filing.  The  order  to  that 
effect  should  have  been  set  aside  and  the  petition  itself  dismissed. 

Judgment  and  orders  reversed  and  cause  remanded. 

McKinbtky,  J.,  and  Ross,  J.,  concurred. 

Hearing  in  Bank  denied. 


(Department  One. — January  2,  1883.1 

M.  J.  O’CONNOR,  Appellant,  t>.  LORENZO  FOGLE, 
Respondent. 

■jbctiisnt  — Ettdbncb  — Statuti  or  Limitations  — Catmint  or  Taxis. — 
The  plaintiff  claimed  under  a patent  from  the  State.  More  than  fire  years 
elapsed  between  the  laming  of  the  patent  and  the  commencement  of  the  action. 
The  defendant  pleaded  the  Statute  of  Limitations,  and  relied  upon  an  adreree 
possession  commencing  before  the  patent  Issued.  It  appeared  from  the  evi- 
dence that  thq,  plaintiff  had  paid  the  taxes  upon  the  land.  The  eourt  In- 
structed the  Jury  as  to  the  proof  required  to  make  out  an  adverse  possession, 
and  that  In  addition  to  the  fact  of  possession  and  Its  adverse  character.  It  was 
necessary  for  the  defendant  to  show  that  the  taxes  had  been  paid  by  him. 
The  Jury  rendered  a verdict  In  favor  of  the  defendant  Held,  (1)  that  the 
statute  conld  not  commence  to  run  until  the  Issuing  of  the  patent ; (2)  that 
the  possession  of  the  defendant  even  If  sufficient  In  other  respects,  was  not 
adverse  because  of  his  failure  to  pay  the  taxes. 

Appeal  from  the  judgment  of  the  Superior  Court  of  the 
county  of  Los  Angeles,  and  from  an  order  refusing  a new  trial. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court 

Bieknell  & White,  for  Appellant 

William  D.  Gould,  James  H.  Blanchard,  and  Brunson  & 
Wells,  for  Respondent 

McKee,  J. — This  appeal  is  from  the  final  judgment  and 
order  denying  a motion  for  a new  trial  in  this  case.  The  action 
was  ejectment  By  the  record  it  appears  that  the  plaintiff  claimed 
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a right  of  entry  to  the  demanded  premises  through  a patent 
which  had  been  issued  by  the  State  of  California,  April  24, 
1874,  to  the  immediate  grantor  of  the  plaintiff.  The  patent 
vested  in  the  patentee  title  to  the  land,  and,  as  his  grantee,  the 
plaintiff  was  entitled  to  recover  possession  unless  his  cause  of 
action  was  barred  by  the  Statute  of  Limitations.  That  was  the 
defense  interposed  to  the  action  by  the  following  answer: — 

“And  for  a further  and  separate  answer  and  defense  the 
defendant  alleges  that  he  has  been  in  the  quiet,  peaceful,  and 
exclusive  possession  of  said  land  in  the  plaintiff’s  complaint 
described,  holding  and  claiming  the  same  adversely  to  said 
plaintiff,  and  adversely  to  all  other  persons  for  more  than  five 
years  before  the  commencement  of  this  suit,  to  wit,  ever  since 
prior  to  September  1,  1870,  and  that  neither  the  plaintiff,  nor 
either  of  his  ancestors  or  ancestor,  predecessor,  or  grantors  was 
ever  seized  or  possessed  of  the  said  land,  or  any  portion  of  the 
same  within  five  years  before  the  commencement  of  this  action, 
or  at  all.” 

The  evidence  given  upon  the  issue  raised  by  this  answer 
tended  to  prove  that  the  defendant  entered  on  the  land  in  the  year 
1870,  as  a qualified  pre-emptor.  At  that  time  the  land  was  part 
of  the  public  domain  of  the  United  States  within  this  State. 
While  residing  on  the  land  with  his  family,  the  defendant,  in 
December,  1870,  filed  his  declaratory  statement  in  the  United 
States  land  office  in  the  district  within  which  the  land  was 
situated.  When  he  filed  this  statement  the  township  had  been 
surveyed  by  the  United  States  authorities,  the  survey  was 
approved,  and  the  plat  of  the  survey  had  been  filed  in  the  pro- 
per United  States  land  office.  Subsequent,  however,  to  the  filing 
of  the  township  plat,  and  of  the  declaratory  statement,  the 
land  was  listed  to  the  State  of  California,  in  fulfillment  of  a 
selection,  which  bad  been  made  by  the  State  prior  to  the 
United  States  surveys  of  the  land;  and  on  April  24,  1874, 
the  State  issued  the  patent  to  the  plaintiff’s  grantor.  Against 
the  listing  of  the  land  to  the  State  the  defendant  protested, 
and  contested  the  title  of  the  State;  but  the  United  States 
authorities  decided  the  contest  against  him,  and  in  December. 
1876,  canceled  his  declaratory  statement  Yet  the  defendant 
continued  to  reside  with  his  family  on  the  land,  as  before  the 
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issuance  of  the  patent,  and  has  since  continuously  resided  thei  eon, 
claiming  title  to  it  against  the  plaintiff  and  others;  but  his  claim 
of  title  was  not  founded  upon  any  instrument  in  writing,  judg- 
ment, or  decree  of  a competent  court;  it  was  founded  only  on 
what  was  claimed  to  have  been  an  adverse  possession  of  the  land 
for  the  statutory  time.  Of  course,  if  there  was  a sufficient  ad- 
verse possession  to  put  in  motion  the  Statute  of  Limitations  the 
time  of  the  statute  began  to  run  in  favor  of  the  defendant  only 
from  the  date  of  the  patent  to  the  plaintiff;  it  did  not  run 
against  the  United  States  nor  the  State.  ( Davis  v.  Davis,  2G 
Cal.  46;  Johnson  v.  Van  Dyke,  20  Cal.  228;  Beach  v.  Gabriel , 
29  Cal.  580;  Sabichi  v.  Aguilar,  43  Cal.  291 ; Manley  v.  How- 
lett,  55  Cal.  94.)  From  the  date  of  the  patent  to  the  com- 
mencement of  the  action  there  was  a period  of  seven  years,  and 
the  question  is,  Was  the  possession  of  the  defendant  during  that 
time  adverse  ? 

To  constitute  such  a possession  in  favor  of  one  who  does  not 
claim  under  color  of  title,  land  is  deemed  to  have  been  possessed 
and  occupied  in  the  following  cases  only : — 

“ 1.  Where  it  has  been  protected  by  a substantial  enclosure. 

“ 2.  Where  it  has  been  usually  cultivated  or  improved. 

" Provided,  however,  that  in  no  case  shall  adverse  possession 
be  considered  established,  under  the  provision  of  any  section  or 
sections  of  the  Code,  unless  it  shall  be  shown  that  the  land  has 
been  occupied  and  claimed  for  the  period  of  five  years  continu- 
ously, and  the  party  or  persons,  their  predecessors  and  grantors, 
have  paid  all  the  taxes,  State,  county,  or  municipal,  which  have 
been  levied  and  assessed  upon  such  land.”  (§  325,  Code  Civ. 
Proc.)  That  was  the  law  in  force  at  the  commencement  of  the 
action,  upon  the  subject  of  adverse  possession ; and  to  entitle  the 
defendant  to  its  benefits  he  was  bound  to  show  a compliance 
with  its  provisions.  According  to  the  uncontroverted  evidence 
of  the  defendant  himself,  he  failed  to  show  an  adverse  posses- 
sion, for  the  land  was  not  protected  by  a substantial  enclosure ; 
nor  has  it  been  exclusively  cultivated  by  the  defendant;  nor 
has  he  paid  the  taxes  upon  the  land ; on  the  contrary,  it  is  an  un- 
controverted fact  that  the  plaintiff  has  paid  the  taxes  every  year. 

Upon  the  subject  of  his  occupation,  the  defendant,  upon  his 
examination  as  a witness  in  his  own  behalf,  testified  that  he  had 
built  a house,  dug  several  wells,  and  made  some  corrals  on  the 
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land  after  he  had  entered  on  it  as  a pre-emptor;  that  since  then 
he  had  continuously  resided  upon  it,  “ claiming  it  all  as  a pre- 
emptor  of  government  land,  adversely  to  everybody,”  and  culti- 
vated a portion  of  the  tract,  at  no  time  exceeding  twenty  or 
twenty-five  acres,  for  several  years.  Assuming  that  such  an 
occupation,  without  an  actual  enclosure  of  the  tract,  would  be 
sufficient,  yet,  as  the  defendant  failed  to  pay  the  taxes  on  the 
land,  he  has  not  performed  the  acts  required  by  the  Statute  of 
Limitations.  In  consequence  of  that  failure,  there  was  no  such 
adverse  possession  taken  and  held  by  him,  with  the  requisites 
and  circumstances  specified  in  the  Code,  as  entitled  him  to  the 
benefit  of  the  Statute  of  Limitations.  Therefore,  in  law,  he  is 
to  be  regarded  as  a mere  trespasser.  The  verdict  was  therefore 
against  the  evidence,  and  the  instructions  of  law  given  by  the 
court,  and  should  have  been  set  aside. 

Judgment  and  order  reversed,  and  cause  remanded. 

Loss,  J.,  and  McKinbtbv,  J.,  concurred. 


(Department  One. — January  2,  1888.  J 

JOHN  L.  MOORE,  Appetxant,  v.  EDWARD  M.  JONES 
et  al.,  Respondents. 

Husband  and  Win  — Community  and  Sep  a rath  Property  — Conveyance  to 
Wipe  — Presumption. — Rea]  estate  conveyed  to  a marrted  woman  for  a 
money  consideration  expressed  In  the  deed  Is  presumed  to  be  community  prop* 
erty,  but  this  presumption  la  not  conclusive.  It  may  be  overcome  by  evidence 
that  the  purchase  was  made  with  her  separate  money,  and  such  evidence  Is 
admissible  against  a purchaser  from  the  husband  after  the  death  of  the  wife. 

Id.— Deposit — Agency  — Trust. — Money  of  the  wife  deposited  with  the  hus- 
band, and  mingled  by  him  with  the  moneys  of  other  persona  In  his  posecsalon, 
does  not  lose  Its  character  as  her  separate  money.  In  such  a case  the  hus- 
band becomes  the  agent  and  trustee  of  the  wife  and  not  merely  her  debtor. 
Property  purchased  In  her  name  and  at  her  request  by  the  husband  acting  as 
her  agent,  and  paid  for  out  of  her  portion  of  the  common  fund  thus  created, 
ts  her  separate  property. 

Id. — Declarations  of  the  Husband. — For  the  purpose  of  showing  that  the 
money  used  In  making  the  purchase  was  the  separate  money  of  the  wife, 
declnratlons  of  the  husband  made  prior  to  the  conveyance  by  him  are  com- 
petent evidence. 

Id. — Finding  — Sufficiency  of  Evidence. — The  court  below  found  In  substance 
that  the  purchase  was  made,  and  the  property  Improved  with  money  belonging 
to  the  wife  as  her  separate  estate.  Held,  that  under  this  finding  the  property 
must  be  regarded  as  the  separate  estate  of  the  wife ; and  on  a review  of  the 
Evidence,  held  further,  that  It  was  aufflclent  to  support  the  finding. 
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Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  action  was  brought  by  the  purchaser  from  the  husband 
to  quiet  title.  The  facts  are  stated  in  the  opinion  of  the  court. 

Shafter,  Parker  & Waterman,  for  Appellant. 

1.  The  defendants  must  establish  the  fact  beyond  reasonable 

controversy  that  the  money  which  was  paid  to  Sullivan  and  to 
the  fund  commissioners  was  her  separate  estate,  or  the  property 
must  be  deemed  common.  ( Oamber  v.  Gamber,  18  Pa.  St. 

363 ; Stanton  v.  Kirsch,  6 Wis.  341.) 

2.  The  whole  case  shows  that  Mrs.  Jones  was  simply  her 
husband’s  creditor,  no  trust  existing  between  them.  (7  R.  I. 
481 ; Gibson  v.  Foote,  40  Miss.  788 ; Northington  v.  Faber,  52 
Ala.  45 ; Rowland  v.  Blumer,  58  Ala.  193 ; Taney  v.  Wilson,  63 
Md.  493 ; Thomas  v.  Thomas,  45  Miss  263 ; Shaeffer  v.  Fithian, 
26  Ohio  St  262 ; Logan  v.  Hall,  19  Iowa,  501 ; Roach  v.  Ben- 
nett, 24  Miss.  104;  Peck  v.  Brummagim,  31  Cal.  447.) 

3.  The  effect  of  commingling  the  money  was  to  make  it  the 
property  of  Jones.  ( Vreeland  v.  Administrators,  16  N.  J.  Eq. 
523;  Glover  v.  Alcott,  11  Mich.  479;  Meyer  v.  Kinzer,  12  Cal 
247 ; Pixley  v.  Huggins,  15  Cal.  131 ; Ramsdell  v.  Fuller,  28 
Cal.  42 ; Riley  v.  Pehl  and  wife,  23  Cal.  71 ; McDonald  v.  Bad- 
ger, 23  CaL  394 ; Tustin  v.  Fought,  23  Cal.  237. ) 

4.  There  were  many  errors  committed  by  the  court  below  in 
admitting  testimony.  (1)  Admitting  Jones’  statement  as  to  the 
person  for  whom  he  was  buying  the  premises ; (2)  similar  state- 
ments testified  to  by  Mrs.  C.  A.  Phelps,  made  not  on  the  land 
nor  as  part  of  the  act  of  purchase  or  payment  ( McFadden  v. 
Ellmaker,  52  Cal.  348.) 

A.  N.  Drown,  and  IT.  H.  L.  Barnes,  for  Respondents. 

McKee,  J. — In  this  case  it  appears  that  on  the  28th  of  Feb- 
ruary, 1858,  John  Sullivan,  being  in  possession  of  the  lot  of 
land  in  controversy,  sold  and  conveyed  it  to  Mary  R.  Jones  by 
a deed  which  recited  a consideration  of  two  thousand  seven 
hundred  and  twenty-five  dollars.  The  grantee  named  in  the 
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deed  was  at  the  time  the  wife  of  Edward  Jones.  Under  the 
deed  she  and  her  husband  entered  into  possession  of  the  lot, 
and  fenced  it  and  built  upon  it  a dwelling-house,  in 
which  the  family  resided.  While  in  possession  application  in 
the  name  of  the  wife  was  made  to  the  commissioners  of  the 
funded  debt  of  the  city  and  county  of  San  Francisco,  for  title  to 
the  lot,  under  the  provisions  of  an  act  of  the  legislature  of  Cali- 
fornia, approved  April  14,  1862;  and  the  commissioners  con- 
veyed the  lot  in  the  name  of  Mrs.  Jones  by  a deed  reciting  a 
consideration  of  five  hundred  dollars.  On  the  7th  of  January, 
1864,  Mrs.  Jones  died,  leaving  surviving  her  her  husband  and 
three  children  — one  of  whom  has  since  died,  and  the  other  two 
are  the  defendants  and  respondents  in  this  case. 

On  the  12th  of  April,  1865,  the  surviving  husband  conveyed 
(he  premises  by  deed  to  the  plaintiff  and  appellant,  who  brought 
the  action  in  this  case  against  the  children  to  quiet  his  title  to 
the  lot. 

From  the  fact  that  the  Sullivan  deed  and  the  deed  by  the 
commissioners  of  the  funded  debt  were  made  during  coverture, 
in  the  name  of  the  wife,  the  presumption  arises  that  the  prop- 
erty thus  acquired  was  community  property,  which,  upon  the 
death  of  the  wife,  belonged,  without  administration,  to  the  sur- 
viving husband,  who  had  the  right  to  dispose  of  it  (§  1401,  Civ. 
Code)  ; but  that  was  a controvertible  presumption,  subject  to  be 
rebutted  by  proof  that  the  consideration  moneys,  recited  in  the 
deeds,  were  paid  out  of  the  separate  funds  of  the  wife ; and  the 
plaintiff  as  purchaser  of  the  property  from  the  husband,  who 
was  not  named  in  the  deed,  took  with  notice  that  the  purchase 
money  may  have  been  paid  by  the  wife,  with  the  moneys  be- 
longing to  her  separate  estate,  and  that  the  property  was  the 
separate  property  of  the  wife.  Of  course  a contestant  of  the 
presumption  that  property  thus  acquired  is  community  property 
must  overcome  that  presumption  by  satisfactory  proof  to  the 
contrary ; hence  it  was  incumbent  on  the  defendants  to  establish 
that  the  moneys  which  were  paid  to  Sullivan  and  the  fund  com- 
missioners for  the  lot  were  of  the  separate  estate  of  their  mother 
to  whom  the  deed  was  made  during  coverture. 

The  court  found  that  the  moneys  with  which  the  lot  was  pur- 
chased and  improved  were  the  separate  estate  of  Mrs.  Jones. 
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That  fact  being  established,  the  land  and  premises  were  her  sep- 
arate estate;  and  as  she  died  intestate,  and  seized  of  them  at  her 
death,  they  descended  to  her  heirs  — her  surviving  husband  and 
three  children  — and  were  vested  in  them  in  the  following  pro- 
portions: One  third  thereof  in  Edward  Jones,  the  surviving 
husband,  and  two  ninths  in  each  of  the  three  children  — the 
death  of  one  of  the  children  afterwards  leaving  the  entire  two 
thirds  interest  in  the  surviving  children ; therefore,  the  plaintiff 
by  his  deed  from  Edward  took  only  an  undivided  one  third 
interest  in  the  property. 

It  is,  however,  claimed  that  the  evidence  was  insufficient  to 
sustain  the  finding  and  decision  of  the  court,  that  the  property 
was  purchased  with  the  separate  funds  of  Mrs.  Jones,  and  that 
it  became  her  separate  estate;  but  we  think  the  proof  abund- 
antly established  both.  It  was  clearly  established  that  Mrs. 
Jones  had  received,  during  coverture,  from  the  estate  of  her 
father,  Jacob  S.  Moore,  deceased,  over  twenty  thousand  dollars 
in  coupons  and  bonds,  bank  certificates  and  drafts,  the  moneys 
realized  from  which  she  deposited  with  her  husband.  At  the 
same  time  the  husband  was  in  the  habit  of  receiving  moneys 
from  many  parties,  which  he  kept  with  the  money  of  his  own  and 
of  Mrs.  Jones  mixed  indiscriminately  in  his  safe;  and  when  the 
property  in  controversy  was  purchased,  ho  paid  for  it  with 
money  withdrawn  from  the  mixed  fund.  But  the  purchase  was 
made  for  her  and  in  her  name,  and  the  purchase  money  was  paid 
out  of  her  separate  funds  by  the  husband,  as  her  agent,  “ at  her 
desire  and  request,”  and  it  was  in  effect  a payment  made  by  her- 
self. ( Drais  v.  Hogan,  50  Cal.  121.)  The  fact  that  the  hus- 
band had  commingled  her  money  with  the  moneys  of  other  per- 
sons did  not  divest  her  of  her  rights  to  her  separate  fund. 
It  was  in  the  hands  of  the  husband  as  her  agent  and  trustee, 
who  was  entitled  by  law  to  the  control  and  management  of  it. 
Commingling  it  with  the  money  of  others  did  not  destroy  it  as 
her  separate  property,  nor  change  the  relation  of  trustee  and 
cestui  que  trust  as  to  its  custody,  to  that  of  debtor  and  creditor. 
“ Money  has  no  ear  marks,  and  for  that  very  reason  the  ming- 
ling of  trust  with  private  funds  can  injure  no  one.  The  value 
being  the  same,  and  it  being  matter  of  the  most  perfect  indiffer- 
ence whether  parties  get  the  same  or  other  coin,  so  they  get  the 
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sum  to  which  each  is  entitled,  there  can  result  no  injury  to  any 
one.  Common  sense  will  not  discuss  the  question  of  identity, 
when  nothing  useful  can  result  from  its  determination.”  ( Gun- 
ter v.  Janes,  9 Cal.  660;  Laihrop  v.  Bamplon,  31  Cal.  17.) 

There  was  no  error  in  admitting  in  evidence  declarations 
made  by  the  husband  to  the  different  witnesses,  that  the  money 
with  which  the  property  was  purchased  belonged  to  the  wife  as 
her  separate  property.  The  declarations  to  that  effect  to  the 
witness  Sullivan,  from  whom  the  property  was  purchased,  at  the 
time  of  the  purchase,  were  part  of  the  res  gestae  ( People  v.  Ver- 
non, 35  Cal.  49;  § 1850,  Code  Civ.  Proa) ; and  those  made  to 
the  other  witnesses  were  admissible  as  the  declarations  of  a 
grantor  made  in  relation  to  the  property,  while  holding  title  to 
it  against  the  plaintiff  as  his  grantee.  (§  1849,  Code  Civ. 
Proa;  Ingersoll  v.  Truebody,  40  Cal.  603;  Stanley  v.  Green, 
12  CaL  148 ; McFadden  v.  Ellmdker,  52  CaL  348.) 

Judgment  and  order  affirmed. 

Ross,  J.,  and  MgKinstby,  J.,  concurred. 


t Department  Two. — January  B,  188S.1 

JACKSON"  L.  DENNIS  et  al.,  Appellants,  v.  JOHN 
WINTER,  Respondent. 

Bali  bx  aw  Administbatob  — Proceedings  — Col late b al  Attack. — Proceed- 
ing* In  the  course  at  admlnlatratlon  with  reference  to  the  Bale  of  land  belong- 
ing to  the  estate  of  a deceased  person  cannot  be  collaterally  attacked  except 
for  want  of  jurisdiction  In  tbe  court. 

In. — Pnmow. — Defects  In  the  petition  arising  from  a failure  to  state  folly  tbs 
facta  glrlng  the  court  Jurisdiction  and  showing  tbe  sale  to  be  necessary  will 
not  Invalidate  the  subsequent  proceedings,  If  snob  defects  are  supplied  by  the 
proofs  at  tbe  hearing,  and  the  general  facta  showing  the  necessity  for  the 
sale  be  stated  in  tbe  decree  directing  It  to  be  made. 

In. — Retcbw  or  Sale  — Obdkb  or  Confibsiatiok  — Recital. — No  title  passes 
unUI  tbe  sale  is  reported  to  and  confirmed  by  tbe  court.  The  report  must  be 
made  under  oath,  but  a recital  In  the  order  of  confirmation  tbat  It  was  so 
made  la  conclusive  as  against  a collateral  attack. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  county 
of  Yolo,  and  from  an  order  refusing  a new  trial. 

The  action  was  ejectment.  The  facts  are  sufficiently  stated 
in  the  opinion  of  the  court. 
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0.  P.  Harding , and  R.  Clark,  for  Appellants. 

C.  P.  Sprague,  C.  H.  Oarouite,  and  J.  Craig,  for  Respondent 

Morrison,  C.  J. — It  appears  from  the  evidence  in  this  case 
that  the  land  sued  for  was  owned  by  one  B.  S.  Dennis,  under 
whom  plaintiffs  claim  title  as  heirs,  and  that  it  was  sold  under 
an  order  of  the  Probate  Court,  the  defendant  becoming  the  pur- 
chaser. The  questions  in  the  case  involve  the  regularity  and 
validity  of  the  proceedings  in  the  Probate  Court,  culminating 
in  a sale  and  the  execution  of  a deed  to  the  purchaser  by  the 
administrator  of  the  estate  of  B.  S.  Dennis,  deceased.  The 
defendant  had  judgment  in  the  court  below. 

It  will  not  be  necessary,  and  it  is  not  our  intention  to  examine 
all  the  questions  presented  on  the  appeal,  but  we  will  content 
ourselves  with  an  examination  of  such  points  as  we  consider 
determinative  of  the  case. 

The  first  point  made  relates  to  the  sufficiency  of  the  petition 
upon  which  the  order  of  sale  was  made.  It  is  important  to 
bear  in  mind  that  this  is  not  an  appeal  from  a judgment  or 
order  of  the  Probate  Court,  made  in  the  course  cf  administra- 
tion, but  it  is  a collateral  attack  upon  the  proceedings  had  in 
that  court  If,  therefore,  the  court  (which  was  in  that  proceed- 
ing one  of  general  jurisdiction)  had  jurisdiction  to  make  the 
orders  attacked  and  to  take  the  proceedings  resulting  in  the  sale 
of  the  land,  its  judgment  and  orders  must  be  treated,  for  the 
purposes  of  the  present  case,  as  conclusive  of  the  matters 
determined  by  them. 

Does  the  record  show  facts  sufficient  to  give  the  court  juris- 
diction ? We  think  it  does.  Section  1537  of  the  Code  of  Civil 
Procedure  designates  the  facts  which  such  a petition  must  con- 
tain, and  an  examination  of  the  petition,  the  sufficiency  of  which 
we  are  now  considering,  will  show  that  it  (aided  as  it  is  by  the 
order  of  sale)  substantially  complies  with  the  requirements  of 
the  Code.  If  the  petition  does  not  set  forth  all  the  facts  show- 
ing the  sale  to  be  necessary,  and  giving  the  court  jurisdiction, 
such  failure  will  not  invalidate  the  subsequent  proceedings  “ if 
the  defect  be  supplied  by  the  proofs  at  the  hearing,  and  the  gen- 
eral facts  showing  such  necessity  be  stated  in  the  decree.” 
LXIU.  Cal.  — t 
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(§  1537,  Code  Civ.  Proc.)  The  order  of  sale  contained  a full 
recital  of  the  facts,  showing  that  the  case  was  a proper  one  for 
the  sale  of  the  real  estate  of  the  deceased. 

The  next  point  is  that  the  return  of  sale  was  not  verified,  as 
required  by  § 1517  of  the  Code  of  Civil  Procedure.  That  sec- 
tion declares  that  “ no  sale  of  any  property  of  an  estate  of  a 
decedent  is  valid  unless  made  under  order  of  the  Superior 
Court,  except  as  otherwise  provided  in  this  chapter.  All  sales 
must  be,  under  oath,  reported  to  and  confirmed  by  the  court 
before  the  title  to  the  property  sold  passes.” 

It  is  not  necessary  for  us  to  determine  whether  a failure  to 
make  a return  of  the  sale  under  oath  would  affect  the  validity 
of  the  title  in  a collateral  attack  upon  the  judgment,  because  we 
have  in  this  case  a recital  in  the  order  confirming  the  sale  that 
the  return  of  the  sale  was  duly  verified  by  affidavit.  This  recital 
is  conclusive  in  the  present  case,  and  a finding  of  fact  to  the 
contrary  does  not  in  any  manner  affect  the  conclusiveness  of  the 
recital  in  the  decree.  The  fact  was  not  a jurisdictional  one,  and 
the  principle  applicable  to  the  inconclusiveness  of  statements  or 
recitals  in  judgments,  conferring  jurisdiction,  does  not  apply. 
( McKinlay  v.  Tuttle,  42  Cal.  570.) 

What  we  have  already  said  disposes  of  the  objections  to  the 
order  and  notice  of  sale.  The  matters  complained  of  were  mere 
irregularities  at  the  most,  and  do  not  affect  the  title  apquired  by 
the  defendant.  In  this  collateral  attack  such  objections  cannot 
prevail. 

Judgment  and  order  affirmed. 

M trick,  J.,  and  Thornton,  J.,  concurred. 
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lie  Bank. — January  #,  1883.) 

THE  PEOPLE,  Respondent,  i>.  VICENTE  GARCIA, 

Appellant. 

Evidence — Dtino  Declaration. — It  is  not  necessary  that  each  witness  testify- 
ing to  a dying  declaration  should  definitely  fix  the  belief  of  the  person  making 
the  declaration  that  death  was  Imminent.  The  sense  of  Impending  death  may 
be  shown  by  one  witness,  and  the  declaration  proved  by  another. 

In. — Statements  bt  Accomplice. — Statements  made  by  an  accomplice  to  an 
arresting  officer,  reapectlng  the  knife  with  which  the  murder  was  committed, 
are  admissible,  not  withstanding  the  defendant  on  trial  was  not  Immediately 
connected  therewith. 

Appeal  from  a judgment  of  the  Superior  Court  of  Ventura 
County. 

The  defendants,  Romualdo  Olivas  and  Cirildo  de  Jesus 
Soso,  were  jointly  informed  against  for  the  murder  of  Estania- 
laus.  The  defendants  demanded  a separate  trial,  and  Olivas 
was  found  guilty  and  sentenced  to  imprisonment  for  life.  The 
information  against  Soso  was  dismissed,  and  he  was  made  a 
witness  for  the  prosecution,  and  the  defendant  Garcia  was  con- 
victed and  sentenced  to  be  hanged. 

At  the  trial  of  the  defendant  the  court  admitted  the  testi- 
mony of  S.  M.  W.  Easley,  under  sheriff,  as  to  statements  made 
to  him  by  Olivas  at  the  time  of  his  arrest  as  follows : “ That 
he  (Olivas)  had  lost  his  knife  some  weeks  before,  and  that 
when  he  came  into  town  Mrs.  Chewanos  brought  this  knife  (a 
large  bowie)  and  gave  it  to  him,  and  he  did  not  know  how  the 
blood  stains  came  on  there.” 

Easley  then  told  Olivas  that  Soso  had  told  them  all  about 
the  killing,  and  that  Garcia  had  done  the  killing,  and  that 
Soso  and  Olivas  were  present  Olivas  then  said : “ He  went 
to  bed  that  night  (the  night  of  the  murder)  at  Chewanos* 
house,  and  the  next  morning  when  he  got  up  Soso  brought 
this  knife,  and  gave  it  to  him  bloody.” 

The  remaining  facts  are  stated  in  the  opinion  of  the  court. 

EaU  & English,  Bledsoe  & McKeeby,  and  A.  A.  Oglesby,  for 
Appellant 

A.  L.  Hart,  Attorney-General,  and  J.  M,  Brooks,  District 
Attorney,  for  Respondent 
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Per  Curiam. — The  objection  that  it  does  not  appear  that  the 
declaration  of  the  deceased  as  to  the  person  who  inflicted  the 
wound  was  made  under  a sense  and  belief  of  impending  death, 
is  not  well  taken.  At  least  one  witness  testified  that  he  stated, 
before  any  declaration  regarding  the  infliction  of  the  wound, 
that  he  would  die;  it  is  not  necessary  that  each  witness  testi- 
fying to  the  declaration  shall  also  by  his  testimony  definitely 
fix  the  belief  of  the  person  making  the  declaration;  the  sense 
of  impending  death  may  be  shown  “by  one  witness,  and  the 
declaration  proved  by  another.  The  statement  made  to  the 
witness  Elmore,  “ In  case  you  turn  me  I will  die,”  taken  with 
the  other  testimony,  does  not  tend  to  show  a hope  or  expec- 
tation of  recovery. 

We  see  no  error  in  the  ruling  as  to  the  evidence  of  the  wit- 
ness Easley  prejudical  to  the  defendant 

Judgment  affirmed. 

McKixstby,  J.,  and  Ross,  J.,  dissent  We  think  the  testi- 
mony of  Easley  as  to  statements  of  Olivas  was  clearly  inadmis- 
sible. 

Siiabpbteik,  J.,  did  not  participate. 
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[In  Bank. — January  12,  1888.] 

EX  PARTE  JOHN  COX  ON  HABEAS  CORPUS. 

Constitutional  Law  — Delegation  of  Legislative  Power. — The  Act  of  the 
4th  of  March,  1881,  relating  to  the  Board  of  State  Viticulture]  Commlasloners, 
and  providing  that  the  officer  therein  mentioned  shall  have  power,  subject  to 
the  approval  of  the  board,  to  make  and  enforce  rules  and  regulations  In  the 
nature  of  quarantine  for  certain  purposes,  in  so  far  as  It  declares  that  a 
willful  violation  of  the  quarantine  regulations  of  the  board  shall  be  a misde- 
meanor, amounts  to  a delegation  of  legislative  power,  and  Is  unconstitutional. 
The  legislature  had  no  authority  to  confer  upon  the  officer  or  board  the  power 
to  declare  what  acts  shall  constitute  a misdemeanor. 

Young  <£  Young,  for  Petitioner. 

W.  A.  Anderson,  TP.  J.  Tuska,  S.  H.  Dwinelle,  contra. 

Pee  Curiam. — The  petitioner  was  convicted  of  a misde- 
meanor, consisting  of  the  violation  of  a rule  and  regulation  of 
the  Board  of  State  Viticultural  Commissioners.  The  powers 
attempted  to  be  exercised  by  the  officers  and  commissioners  are 
specified  in  the  Act  of  March  4,  1881.  (Stats.  1881,  p.  51.) 

The  act  declares  that  the  officer  shall  have  power,  subject 
to  the  approval  of  the  board,  to  declare  and  enforce  rules  and 
regulations  in  the  nature  of  quarantine,  to  govern  the  man- 
ner of,  and  restrain  or  prohibit  the  importation  into  the  State 
and  the  distribution  and  disposal  within  the  State,  of  infected 
vines,  cuttings,  and  empty  fruit  boxes,  etc. ; the  act  also  de- 
clares that  a willful  violation  of  the  quarantine  regulations 
of  the  board  shall  be  a misdemeanor. 

For  the  purpose  of  local  legislation,  legislative  functions 
may  be  conferred  upon  and  exercised  by  municipal  corpora- 
tions; but  the  act  before  us  is  in  no  sense  a conferring  of 
powers  for  municipal  purposes.  The  legislature  had  not 
authority  to  confer  upon  the  officer  or  board  the  power  of  de- 
claring what  acts  should  constitute  a misdemeanor.  The 
legislative  power  of  the  State  is  vested  in  the  Senate  and 
Assembly.  (Const  art.  iv.,  § 1.)  That  power  could  not,  as 
to  the  case  before  us,  be  delegated  to  the  officer  or  board. 
The  act  before  us  does  not  say  it  shall  be  unlawful  to  import, 
distribute,  or  dispose  of  infected  articles,  but  it  attempts  to 
confer  upon  the  officer  and  board  the  power  to  so  declare. 
(Cooley  on  Const.  Lim.  p.  141,  and  cases  cited.) 

The  petitioner  is  discharged. 
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RETURN  ROBERTS,  Respondent,  v . CLEMENTE 
COLUMBET,  Appellant. 

Ejectment  — State  Patent  — School  Land  Location. — The  action  was 
brought  to  recover  land  claimed  by  the  plaintiff  under  a State  patent  Issued  In 
September,  1875,  upon  ah  application  made  In  December,  1874.  The  only  de- 
fense set  up  in  the  answer  was  a general  denial..  In  October,  1853,  the  defend* 
ant  located  upon  the  land  a school  land  warrant  issued  under  an  act  of  the 
legislature  passed  on  the  3d  of  May,  1S53,  to  provide  for  the  disposition  of  the 
five  hundred  thousand  acres  of  land  donated  to  the  State  by  the  United  States. 
At  the  time  of  the  location,  the  land  was  a part  of  the  public  domain  of  the 
United  States,  and  bad  not  been  surveyed.  The  survey  was  made  In  1866, 
and  thereupon  the  8tate  selected  certain  lands.  Including  the  demanded  prem- 
ises. in  part  satisfaction  of  the  five  hundred  thousand  acre  grant.  In  1870 
the  lands  so  selected  were  listed  to  the  State  by  the  Commissioner  of  the 
General  Land  Office  with  the  approval  of  the  Secretary  of  the  Interior.  Held, 
that  the  location  was  valid  as  between  the  State  and  the  defendant,  that  aa 
soon  aa  the  land  was  listed  to  the  State  the  title  passed  to  the  defendant,  and 
that  proof  of  the  facta  on  which  the  title  rested  was  admissible  under  a gen- 
eral denial. 

Appeal  from  a judgment  of  the  late  District  Court  in  and 
for  the  county  of  Santa  Clara. 

Moore,  Laine  & Leib,  for  Appellant. 

McKisick  & Rankin,  for  Respondent. 

Suarpstein,  J. — Ejectment.  The  plaintiff  claims  title  to 
the  demanded  premises  under  a State  patent  issued  to  him 
September  17,  1875,  upon  an  application  made  by  him  De- 
cember 1,  1874. 

The  defendant  claims  under  a State  five  hundred  thousand 
acre  land  warrant  location,  made  in  October,  1853,  under  an 
act  of  the  State  legislature,  approved  May  3,  1852,  providing 
for  the  disposal  of  the  five  hundred  thousand  acres  of  land 
donated  to  the  State  by  the  United  States. 

The  land  was  not  surveyed  by  the  United  States  until  1866, 
and  in  1867  the  proper  agent  of  the  State  selected  and  located 
the  demanded  promises  (and  other  lands),  in  part  satisfaction 
of  the  five  hundred  thousand  acre  grant  made  to  the  State  by 
the  act  of  Congress,  which  land  was  listed  to  the  State  by  the 
Commissioner  of  the  General  Land  Office,  with  the  approval  of 
the  Secretary  of  the  Interior,  in  1870. 

If  the  land  in  controversy  had  been  surveyed  by  the  United 
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States  prior  to  the  location  of  the  school  land  warrant  under 
which  the  defendant  claims,  it  does  not  seem  to  us  that  his  title 
could  be  seriously  questioned.  But  it  is  cluimed  on  behalf  of 
respondent  that  the  purchasers  of  school  land  warrants  from  the 
State  were  only  authorized  “ to  locate  the  same  upon  any  vacant 
and  unappropriated  lands  belonging  to  the  United  States  within 
the  State  of  California  subject  to  location,"  and  that  unsur- 
veyed lands  of  the  United  States  were  not  “ subject  to  location.” 

That  the  act  of  Congress  granting  five  hundred  thousand 
acres  of  laud  to  the  State  did  not  authorize  it  to  select  any  land 
which  had  not  been  surveyed  by  authority  of  the  United  States 
is  not  controverted.  And  yet  the  act  of  the  legislature  of  May 
3,  1852,  did  provide  for  the  location  of  school  land  warrants 
upon  government  lands  before  the  same  had  been  surveyed  by 
the  United  States,  and  for  the  issuance  of  patents,  in  such  man- 
ner and  form  as  the  legislature  might  thereafter  direct,  to  those 
who  so  located  any  of  said  warrants. 

As  against  the  United  States  the  locators  of  school  land  war- 
rants upon  surveyed  or  unsurveyed  lands  acquired  no  rights 
before  the  land  upon  which  they  located  their  warrants  was 
listed  to  the  State.  The  United  States  dealt  with  the  State 
only.  So  that  the  only  question  in  this  case  is  what,  if  any, 
right  the  appellant  acquired  to  the  land  in  controversy  as 
against  the  State  and  those  who  claim  under  it  by  virtue  of  a 
location  made  subsequently  to  that  under  which  he  claims. 

The  donation  by  Congress  to  the  State  was  of  five  hundred 
thousand  acres  of  land  to  be  selected  from  lands  of  the  United 
States  after  the  same  had  been  surveyed  by  its  authority. 
Instead  of  waiting  for  such  survey  to  bo  made  the  State  pro- 
ceeded to  select  and  dispose  of  lands  which  had  not  been  so  sur- 
veyed. By  so  doing  the  State  undertook  to  dispose  of  land  to 
which  it  had  not  acquired,  but  to  which  it  expected  to  acquire 
the  title  from  the  United  States.  The  only  obligation  which 
the  State  thereby  incurred,  if  any,  was  to  convey  to  such  locators 
the  title  to  the  lands  located  by  them  in  the  event  of  the  same 
being  thereafter  listed  to  the  State. 

The  Act  of  May  3,  1852,  not  only  provided  for  the  location 
of  school  land  warrants  upon  unsurveyed  lands  of  the  United 
States,  but  provided  for  the  issuance  of  patents  to  such  locators 
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after  the  lands  embraced  within  their  locations  had  been  sur- 
veyed by  the  United  States.  Unless  that  act  contravened  some 
law  of  the  United  States  it  amounted  to  a contract  between  the 
State  and  any  person,  who,  in  accordance  with  its  provisions, 
located  a school  land  warrant  upon  any  government  land  before 
the  same  had  been  surveyed.  In  other  words,  the  State  under- 
took and  promised  for  a sufficient  consideration  to  convey  to 
such  locator  the  land  upon  which  he  located  his  warrant,  if  the 
United  States  should  at  any  time  thereafter  convey  such  land  to 
the  State.  We  are  unable  to  discover  any  reason  why  the  State 
could  not  make  such  a contract.  And  if  it  could  its  contract 
with  a private  person  must  be  construed  precisely  as  it  would  be 
if  both  parties  were  private  persons.  ( Davis  v.  Gray,  16  WalL 
203 ; Hall  v.  Wisconsin,  13  Otto,  5.) 

In  the  case  before  us  the  State,  in  1852,  sold  a school  land 
warrant  which,  in  1853,  was  located  upon  the  land  sued  for  in 
this  action.  In  1866  said  land  was  surveyed  by  the  United 
States,  and  in  1870  listed  to  the  State  in  part  satisfaction  of  the 
five  hundred  thousand  acre  grant.  In  1874  the  respondent 
made  application  to  purchase  said  land  with  a school  land  war- 
rant, and  said  application  was  approved  by  the  Surveyor-Gen- 
eral, and  in  pursuance  thereof  a patent  was  issued  to  respondent 
in  1875.  Both  purchases  were  made  with  school  land  warrants 
— one  in  1853  and  the  other  in  1874.  The  first  was  made  in 
strict  conformity  with  the  provisions  of  a statute  of  the  State 
then  in  force.  But  it  is  claimed  that  that  statute,  so  far  as  it 
provided  for  the  disposition  of  any  part  of  the  five  hundred 
thousand  acre  grant  before  such  part  had  been  surveyed  by  the 
United  States,  was  void.  And  this  position  is  supported  by 
the  cases  of  Hastings  v.  Devlin,  40  Cal.  358 ; Hastings  v.  Jack- 
son,  46  Cal.  243 ; People  v.  Jackson,  filed  June  16,  1881.  And 
although  this  question  was  not  necessarily  involved  in  Terry  v. 
Megerle,  24  Cal.  609;  Megerle  v.  Ashe,  27  Cal.  322;  Grogan 
v.  Knight,  27  Cal.  516;  Smith  v.  Athearn,  34  Cal.  50G ; Collins 
v.  Bartlett,  44  Cal.  371 ; or  Churchill  v.  Anderson,  53  Cal.  212, 
there  are  expressions  to  be  found  in  each  of  them  which  indicate 
that  the  views  of  the  court  were  then  in  harmony  with  the 
decision  in  Hastings  v.  Jackson,  supra 

But  we  think  this  case  distinguishable  from  Hastings  v.  Dev 


Digitized  by  Google 


Jan.  1883.] 


Robkbts  v.  Cold  mb kt. 


26 


lin,  supra.  In  that  case  both  locations  were  made  prior  to  the 
passage  of  the  act  of  Congress  of  July  23,  1866,  entitled  “An 
act  to  quiet  land  titles  in  California,”  the  first  section  of  which 
provides  “ that  in  all  cases  where  the  State  of  California  has 
heretofore  made  selections  of  any  portion  of  the  public  domain 
in  part  satisfaction  of  any  grant  made  to  said  State  by  any  act 
of  Congress,  and  has  disposed  of  the  same  to  purchasers  in 
good  faith  under  her  laws,  the  lands  so  selected  shajl  be,  and 
hereby  are,  confirmed  to  said  State.” 

In  that  case  there  had  been  a valid  location  as  well  as  an 
invalid  one  made  upon  the  land  before  the  passage  of  said  act. 
Congress  could  not  and  did  not  attempt  to  invalidate  valid  sales 
made  by  the  State  prior  to  the  passage  of  said  act.  It  simply 
confirmed  to  the  State  lands  which  had  been  previously  selected 
by  the  State  and  disposed  of  by  it  to  purchasers  in  good  faith. 
If  a valid  selection  and  sale  had  been  made  before  the  passage 
of  that  act,  the  title  of  the  purchaser  in  good  faith  required  no 
confirmation,  and  could  not  be  affected  by  any  act  of  Congress 
or  of  the  State  legislature.  This  is  too  clear  to  admit  of  argu- 
ment, and  illustrates  the  difference  between  that  case  and  this. 
In  this  case  the  State  made  the  selection  and  disposed  of  tho 
land  to  the  appellant,  a purchaser  in  good  faith,  before  the  pas- 
sage of  the  act  confirming  to  the  State  lands  so  selected  and 
disposed  of  by  it  And  it  does  not  appear  that  at  the  date  of 
the  passage  of  the  act  of  July  23,  1866,  there  was  any  claim  to 
the  land  adverse  to  that  of  the  appellant  herein.  So  that  the 
appellant  was  in  a position  to  reap  the  full  benefit  which  that 
act  conferred  upon  purchasers  who,  prior  to  the  passage  of  said 
act,  had  purchased  in  good  faith  of  the  State  lands  donated  to 
it  by  the  United  States. 

The  question  upon  which  the  decision  of  the  case  must  turn  is 
whether  the  appellant  is  in  a position  to  defend  his  right  of 
possession  as  against  tho  respondent  in  an  action  of  ejectment, 
under  an  answer  containing  nothing  more  than  a general  denial. 
If  the  legal  title  to  the  demanded  premises  had  vested  in  the 
appellant  before  the  commencement  of  the  action,  he  could  have 
shown  that  fact  under  the  general  denial. 

The  act  of  Congress  to  which  we  have  referred  characterizes 
the  transaction  between  the  State  and  the  appellant  aa  a disposi- 
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tion  of  the  land  in  controversy  by  the  former  “ under  her  laws  ” 
to  the  latter.  Congress  in  that  act  treats  the  lands  to  which  it 
refers  as  disposed  of  by  the  State,  and  confirms  and  ratifies  that 
disposition.  Was  not  that  sufficient  to  vest  the  legal  title  in  tho 
appellant  ? At  the  date  of  the  passage  of  that  act  of  Congress 
the  title  was  undoubtedly  in  the  United  States.  But  the  State 
“ under  her  laws  ” had  “ disposed  of  the  same  ” to  a purchaser 
“ in  good  faith,”  and  Congress  in  effect  said  to  the  State,  “ Inas- 
much as  you  have  done  this,  the  United  States  will  confirm  said 
land  to  you.” 

The  provision  of  the  act  of  Congress  is  not  so  clearly  worded 
as  it  might  have  been,  but  the  intention,  obviously,  was  to  con- 
firm the  disposition  which  the  State  had  made  of  lands  to  pur- 
chasers in  good  faith  under  the  laws.  And  we  must  construe  it 
according  to  the  intention  of  Congress.  And  thus  construed,  it 
doubtless  vested  in  those  who  had  prematurely  purchased  from 
the  State  lands  donated  to  it  by  the  United  States,  the  legal  title 
to  such  lands. 

In  the  Act  of  July  23,  1866,  Congress  starts  out  with  the 
declaration  “ that  in  all  cases  where  the  State  of  California  has 
heretofore  made  selections  of  any  portion  of  the  public  domain 
in  part  satisfaction  of  any  grant  made  to  said  State  by  any  act 
of  Congress,  and  has  disposed  of  the  same  to  purchasers  in  good 
faith  under  her  laws,  the  lands  so  selected  shall  be  and  hereby 
are  confirmed  to  said  State.”  The  intention  clearly  was  to  place 
the  purchaser  in  the  same  position  that  ho  would  have  occupied 
if  the  State,  at  the  time  of  his  purchase,  had  held  the  title  to  the 
land  purchased.  And  this  view  is  strengthened  by  a clause  in 
the  third  section  of  the  act,  where  such  a purchaser  is  referred 
to  as  “ the  holder  of  the  State  title.” 

Sections  2 and  3 of  the  act  do  not  in  any  wav  qualify  tho  first 
clause  of  section  1.  The  confirmation  contained  in  the  first 
section  is  not  made  to  depend  upon  a compliance  with  any  of 
the  provisions  of  the  sections  which  follow  it  The  latter  sim- 
ply point  out  the  methods  by  which  the  State  may  have  the  land 
listed  to  it  by  the  Commissioner  of  the  General  Land  Office. 
But  it  is  nowhere  enacted  that  neglect  or  failure  to  comply  with 
those  provisions  shall  in  any  way  affect  the  grant  contained  in 
the  first  section. 
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The  case  as  presented  by  the  record  now  before  ns  is  substan- 
tially as  follows:  By  the  Act  of  Congress  of  September  4, 

1841,  five  hundred  thousand  acres  of  land  were  granted  to  the 
State,  to  be  selected  “ in  such  manner  as  the  legislature  thereof  ” 
should  direct  And  the  legislature  in  the  Act  of  May  3,  1852, 
directed  in  what  manner  such  lands  should  be  selected,  and  the 
land  in  controversy  was  selected  and  sold  to  the  appellant  in 
strict  conformity  to  the  provisions  of  said  last-mentioned  act. 
If  the  land  so  selected  and  sold  had  been  suneyed  by  the  United 
States,  but  not  listed  to  the  State  prior  to  such  selection  and 
sale,  could  the  purchaser  in  possession  under  an  answer  contain- 
ing a general  denial  only  have  availed  himself  of  these  facts 
as  a defense  in  an  action  of  ejectment  brought  against  him  for 
the  recovery  of  the  possession  of  the  same  land  by  one  who  had 
purchased  the  same  from  the  State  and  received  a patent  there- 
for, after  such  land  had  been  listed  to  the  State  under  a selection 
made  subsequently  to  that  under  which  the  first  locator  pur- 
chased ? If  the  grant  by  Congress  to  the  State  became  absolute 
as  soon  as  the  State  made  a selection  in  such  manner  as  the 
legislature  directed  that  it  should  be  made,  and  the  grant  by  the 
State  became  absolute  as  soon  as  the  locator  of  the  warrant  had 
fully  complied  with  the  requirements  of  the  Act  of  May  3,  1852, 
it  does  seem  to  us  that  the  first  purchaser  in  such  a case  would 
become  vested  with  a prior  title  which  he  might  avail  himself 
of  under  a general  denial  in  an  action  of  ejectment  even  against 
a patent  issued  to  a subsequent  purchaser.  And  since  the  pas- 
sage of  the  Act  of  July  23,  1866,  we  think  that  the  position  of 
the  appellant  has  been  essentially  the  same  as  it  would  have  been 
if  the  land  upon  which  he  located  his  warrant  lind  been,  before 
tho  date  of  such  location,  surveyed  by  the  United  States. 

J udgment  reversed,  and  cause  remanded  for  a new  trial. 

Morrison,  0.  J.,  Thornton,  J.,  and  McKinstry,  J.,  con- 
curred. 

Myrick,  J.,  McKee,  J.,  and  Ross,  J.,  dissented. 
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THE  PEOPLE,  Respondent,  v.  HERMAN"  SCHMIDT, 
Appellant. 

Murder  — Insufficiency  of  Information  — Malice  Aforethought. — Malice 
aforethought  Is  a necessary  Ingredient  in  the  crime  of  murder,  and  should  be 
alleged  In  the  Indictment  or  information,  either  expressly  or  by  words  equiva- 
lent in  their  Import. 


Appeal  from  a judgment  of  the  Superior  Court  of  Butte 
County. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Reardan  & Freer,  and  J.  <7.  Gray,  for  Appellant 

A.  L.  Hart,  Attorney-General,  for  Respondent 

Sharpstein,  J. — The  appellant  was  tried  and  found  guilty 
of  murder  of  the  first  degree  upon  an  information  which  alieged 
that  he  committed  the  crime  of  murder  as  follows : “ The  said 
Herman  Schmidt,  on  the  24th  day  of  June,  1882,  at  the  county 
of  Butte,  and  State  of  California,  and  before  the  finding  of  this 
information,  wilfully,  unlawfully  and  feloniously,  did  shoot, 
kill,  and  murder  M.  Schmidt,  contrary  to  the  form,  force,  and 
effect  of  the  statute  in  such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  people  of  the  State  of  California.’’ 

“ Murder  is  the  unlawful  killing  of  a human  being  with 
malice  aforethought.”  (Pen.  Code,  § 187.)  Malice  aforethought 
is  a necessary  ingredient  in  the  crime  of  murder,  and  should 
therefore  be  alleged  in  the  indictment.  (People  v.  Urias,  12  Cal. 
325 ; People  v.  King,  27  Cal.  507 ; People  v.  Bonilla,  88  Cal. 
699.) 

“ Words  used  in  a statute  to  define  a public  offense  need  not 
be  strictly  pursued  in  the  indictment  or  information,  but  other 
words  conveying  the  same  meaning  may  be  used.”  (Pen.  Code, 
§ 958.)  And  in  People  v.  Vance,  21  Cal.  400,  it  was  held  that 
the  words  “ wilfully,  maliciously,  feloniously  and  premeditat- 
edly,”  were  equivalent  in  their  import  to  “malice  aforethought” 
But  the  words  “ maliciously  ” and  “ premeditatedly  ” do  not 
occur  in  this  information,  and  those  are  the  very  words,  and  th? 


Digitized  by  Google 


.Ian.  18b3.] 


People  v.  Schmidt. 


29 


only  words  in  the  indictment  in  People  v.  Vance,  supra,  which, 
in  our  opinion,  were  equivalent  in  their  import  to  “ malice 
aforethought”  In  People  v.  Steventon,  9 Cal.  273,  the  court 
said : “ It  iB  alleged  that  the  defendant  at  a time  and  place  men- 
tioned, feloniously  assaulted,  cut,  and  stabbed  the  deceased,  and 
inflicted  on  him  one  mortal  wound,  of  which  mortal  wound  he 
on  the  same  day  died ; this,  we  think,  is  a sufficient  statement  of 
the  facts  constituting  the  offense.”  By  reference,  however,  to 
what  purports  to  be  a copy  of  the  indictment  in  the  statement  of 
the  case,  it  will  be  seen  that  the  indictment  in  that  case  alleged 
that  the  defendants,  “ in  and  upon  one  Abraham  Hostetter,  felo- 
niously, wilfully,  and  of  their  malice  aforethought  did  make  an 
assault,”  etc.  So  that  in  that  case  no  question  could  have  been 
raised  as  to  the  omission  of  the  words  “ malice  aforethought," 
because  they  were  not  omitted.  And  it  was  not  to  that  question 
the  remarks  above  quoted  were  directed. 

Bishop  says,  it  is  believed  that  there  are  no  substitutes  for  the 
words  “ malice  aforethought  ” (2  Cr.  Procedure,  § 335).  In  this 
State  it  has  been  held  that  there  are,  People  v.  Vance,  supra. 
But  here  it  is  held  that  words  equivalent  in  their  import  must 
be  substituted,  and  in  the  information  before  us  neither  “ malice 
aforethought  ” nor  words  equivalent  thereto  in  their  import  are 
used.  This,  according  to  all  the  authorities,  is  a fatal  omission, 
and  the  judgment  must  be  reversed. 

Judgment  reversed,  and  cause  remanded  for  further  pro- 
ceedings. 

Morrisoh,  0.  J.,  Thorntoh,  J.,  and  Boss,  J.,  concurred. 

A petition  for  rehearing  was  denied. 
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[In  Bank.  — January  18.  1888.] 

R.  MoCREERY,  Respondent,  v.  E.  A.  FULLER,  et  al.. 
Appellants. 

JrnxiHiNT — BnroiAnow  — Earoppau  — Tfc*  Judgment  of  a court  of  competent 
Jurisdiction  la  binding  and  conclusive  between  the  parties  and  their  privies  as 
to  all  matters  within  the  Issues,  and  determined  by  It  and  a Judgment  entered 
upon  a stipulation  of  the  parties  after  Issue  Joined  has  the  same  effect  as  If 
the  action  had  been  tried  on  the  merits. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  county 
of  Los  Angeles,  and  from  an  order  refusing  a new  triaL 

The  facts  are  sufficiently  stated  in  the  opinion  of  Mil  Justice 
McKee. 

It.  M.  Widney,  for  Appellants. 

17.  D.  Gould,  and  J.  H.  Blanchard,  for  Respondent 

McKee,  J. — This  case  arises  out  of  an  action  of  ejectment. 
From  the  record  of  the  case  it  appears  that  the  demanded  prem- 
ises were  selected  by  the  State  of  California,  on  the  22d  of  April, 
1868 ; that  on  the  29th  of  December,  1869,  the  plaintiff  Mc- 
Creery  entered  upon  them  and  filed  his  declaratory  statement  in 
the  proper  United  States  land  office  on  the  28th  of  November, 
1871.  But  on  the  24th  of  November,  1871,  the  Secretary  of 
the  Interior  of  the  United  States  had  approved  the  selection 
which  had  been  made  by  the  State;  and  the  United  States,  by 
patent  of  that  date,  conveyed  the  land  to  the  State.  After 
obtaining  the  patent  the  State  sold  the  land  to  one  M.  Keller, 
and  issued  to  him  a certificate  of  purchase  for  the  same,  which 
was  afterwards  confirmed  by  an  act  of  the  legislature  entitled, 
“ An  act  for  the  relief  of  purchasers  of  State  lands,”  approved 
March  27,  1872;  and  on  the  4th  of  March,  1874,  Keller  ob- 
tained from  the  State  a patent  for  the  land. 

Claiming  to  be  owner  in  fee,  Keller  on  the  24th  of  April, 
1874,  commenced  an  action  of  ejectment  against  McCreery  to 
recover  possession.  By  his  answer  to  the  complaint  in  that 
action  the  defendant  denied  the  ownership  of  Keller,  and  affirm- 
atively alleged  that  the  patent  issued  to  the  plaintiff  by  the  State 
of  California,  and  under  and  by  virtue  of  which  his  pretended 
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title  to  the  land  in  controversy  is  set  up  and  maintained  was 
obtained  by  fraud  and  misrepresentation ; and  that  the  defend- 
ant on  the  21st  day  of  December,  1869,  entered  on  the  land  as 
a qualified  pre-emptor,  and  on  or  about  the  28th  of  November, 
1871,  filed,  in  the  land  office  of  the  district  in  which  the  land 
was  situated,  his  declaration  of  intention  to  pre-empt  said  land, 
and  that  he  was  entitled  to  the  possession  of  the  same. 

Upon  these  issues  the  parties  to  the  action  stipulated,  on  the 
30th  of  June,  1874,  “that  judgment  may  be  entered  of  this 
date  for  the  plaintiff  for  the  possession  of  the  premises  described 
in  the  complaint  herein,  but  without  any  rents  and  profits  or 
damage  for  the  withholding  the  same.  Execution  is  to  be 
stayed  on  this  judgment  for  sixty  (60)  days,  within  which  time 
defendant  may,  without  molestation,  remove  any  buildings  or 
other  improvements  from  said  premises  for  his  own  use,  with- 
out further  compensation  thereof.”  Judgment  was  accordingly 
entered  in  favor  of  Keller  against  McCreery,  for  the  recovery 
of  possession  of  said  land  and  premises,  together  with  his  costs 
and  disbursements.  Under  that  judgment  Keller  was  put  in 
possession  of  the  land;  and,  being  in  possession,  he  sold  and 
conveyed  the  same  on  the  11th  of  October,  1874,  to  Frederick 
Fuller,  the  then  husband  of  one  of  the  present  defendants,  who 
entered  into  possession  under  his  deed,  and  continued  to  reside 
on  the  land  until  his  death  in  July,  1876,  since  which  time  his 
widow  has  continuously,  down  to  the  commencement  of  this 
action,  on  October  28,  1879,  occupied  the  land,  cultivating  the 
same  within  a substantial  enclosure. 

It  will  be  observed  that  the  issues  in  that  action  not  onlv 
involved  the  validity  of  the  original  selection  of  the  land  by  the 
State,  and  of  the  subsequent  proceedings  with  reference  to  it, 
which  culminated  in  the  certification  of  the  land  over  to  the 
State,  and  the  issuance  of  the  patent  to  the  State,  but  also  die 
vulidity  of  the  original  entry  on  the  land  by  the  defendant,  as  a 
qualified  pre-emptor,  and  the  subsequent  proceedings  token  by 
him  to  pre-empt  the  same.  These  things  being  in  issue  were 
all  necessarily  determined  by  the  judgment  in  favor  of  the  plain- 
tiff. No  question  can  arise  as  to  whether  that  judgment  was 
correct  or  erroneous.  Standing  as  it  does  as  the  judgment  of 
» court  of  competent  jurisdiction,  unappealed  from  and  unre- 
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versed,  it  is  decisive  of  the  rights  of  parties  to  the  subject-matter 
of  the  action  whether  it  was  right  or  wrong.  Where  issues  are 
made  in  a case  and  decided,  whether  with  or  without  trial,  the 
judgment  is  conclusive  between  the  same  parties,  in  any  subse- 
quent action  for  the  same  cause,  as  to  all  questions  which  were 
directly  involved  within  the  issues  made,  and  which  were,  or 
might  have  been  presented  and  decided  ( Le  Guen  v.  Gouvemeur, 
1 Johns.  Cas  436 ; Stockton  v.  Ford , 18  How.  418 ; MaUony  v. 
Horan,  49  IT.  Y.  11;  McClurg  v.  Condit,  27  Minn.  46);  and 
such  questions  cannot  be  again  contested  between  the  same  par- 
ties in  the  same  or  any  other  court.  ( Hopkins  v,  Lee,  6 Wheat 
109;  Russell  v.  Place,  94  U.  S.  606.)  As  res  adjudicata  the 
judgment  is  binding  on  all  tribunals,  and  conclusive  between  the 
parties  and  those  deriving  title  under  them,  as  to  the  validity  of 
the  certification  of  the  land  over  to  the  State,  and  of  the  patent 
thereto  issued  by  the  United  States  to  the  State,  and  of  the 
patent  granted  by  the  State  to  Keller  upon  which  the  judgment 
was  founded.  By  the  certification  and  patent  the  title  to  the 
land  passed  from  the  United  States  to  the  State  of  California. 
( Grinnel  v.  R.  R.  Co.  103  U.  S.  742.)  Thereafter  the  authori- 
ties of  the  United  States  were  without  jurisdiction  over  it.  The 
title  which  had  vested  in  the  State,  and  passed  from  the  State  to 
Keller,  the  plaintiff  in  the  judgment,  could  not  be  divested,  ex- 
cept by  judicial  proceedings  to  cancel  or  rescind  the  patent  for 
fraud,  mistake,  or  misconstruction  of  the  law  under  which  it  was 
issued.  ( O’Connor  v.  Frasher,  56  Cal.  499,  and  cases  cited.) 
No  executive  officer  of  the  United  States  had  authority  to  recall 
or  rescind  the  patent,  or  to  issue  one  to  another  party  for  the 
same  tract.  {Moore  v.  Robbins,  96  U.  S.  530.)  The  proceed- 
ings taken  by  McCreery  in  the  land  department  of  the  United 
States,  which  culminated  in  a patent  to  him  for  the  same  land, 
subsequent  to  the  acquisition  of  the  title  by  the  State,  and  to  the 
judgment  against  him  founded  upon  that  title,  were  therefore 
void,  and  conferred  upon  him  no  title. 

It  follows  that  the  judgment  and  order  must  be  reversed  and 
the  cause  remanded,  with  direction  to  the  court  below  to  enter 
judgment  for  defendants. 

Thornton,  J. — I concur  in  the  judgment  on  the  ground  that 
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the  judgment  in  Keller  v.  MeCreery  is  conclusive  against  the 
plaintiff,  and  determinative  of  the  cause  in  favor  of  Fuller,  who 
derives  title  under  Keller  by  conveyance  subsequent  to  the  ren- 
dition of  the  judgment  above  mentioned. 

Morrison,  C.  J.,  concurred  in  the  judgment,  and  in  the 
opinion  of  Mr.  Justice  Thornton. 

McKin8tey,  J.,  concurred  in  the  judgment. 


(Department  One.  — January  18,  1888.) 

MARY  A.  WILLARD,  Administratrix,  Respondent,  *. 

E.  H.  ARCHER,  et  al.,  Appellants. 

Vbudtct  — Imu atrial  Daracr — Vacating  Jodombict. — In  an  action  against 
two  defendants,  the  Jury  returned  a general  rerdlct  for  the  defendant,  and  a 
Judgment  for  coeta  waa  entered  thereon  In  faror  of  both  defendanta  The 
court  subsequently  vacated  the  Judgment  because  of  the  defect  In  the  verdict. 
Held,  that  the  defect  waa  Immaterial,  and  that  the  court  erred  In  vacating  the 
judgment. 

Appeal  from  an  order  of  the  Superior  Court  of  Yolo  County. 
The  facts  are  stated  in  the  opinion  of  the  court 
J.  Lambert,  for  Appellants. 

« 

Ball,  Craig  & Harding,  for  Respondent 

Per  Curiam. — Plaintiff  brought  suit  against  E.  H.  and 
John  Archer  for  damages  for  an  alleged  breach  of  a certain  lease 
of  land.  The  answer  of  the  defendants  was  a general  denial, 
the  complaint  being  unverified.  The  case  was  tried  before  a 
jury,  and  a general  verdict  rendered  for  defendant.  Thereupon, 
and  on  the  11th  of  March,  1882,  judgment  was  entered  in  favor 
of  the  defendants,  E.  H.  and  John  Archer,  for  costs.  There 
was  no  motion  for  a new  trial,  but  on  the  29th  of  May  the  plain 
tiff  moved  the  court  to  vacate  the  judgment  on  the  ground  that 
the  verdict  was  for  defendant,  whereas  the  judgment  entered 
was  for  the  defendants.  The  court  below  granted  the  motion,  and 
vacated  the  judgment,  for  the  reason  assigned  in  the  motion. 

LXIII.  
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It  ought  not  to  have  done  so.  Undoubtedly  the  jury  pronounced 
on  the  issues  against  the  plaintiff.  Having  done  so,  the  defend- 
ants were  entitled  to  costs  as  a matter  of  law.  The  error  or 
defect  in  the  verdict  in  using  the  singular  instead  of  the  plural 
of  the  word t“  defendant,”  did  not  affect  any  substantial  right 
of  the  .plaintiff,  and  was  not,  therefore,  any  ground  for  disturb- 
ing the  verdict  (Code  Civ.  Proc.  § 475.) 

This  case  is  pot  like  People  v.  Sepulveda,  59  CaL  842. 
That  was  a criminal  case  in  which  there  were  two  defendants 
jointly  indicted  and  jointly  tried,  and  the  verdict  returned  was : 
“We,  the  jury,  find  defendant”  guilty.  As  it  could  not  be 
ascertained  from  the  verdict  which  one  of  the  two  defendants 
on  trial  had  been  found  guilty,  the  verdict  was  held  void  for 
uncertainty. 

Order  reversed. 


(Department  On*.  — January  IS,  1888. 1 

WOLF  CERKEL,  Appellant,  v.  M.  WATERMAN  xt  ax.. 
Respondents. 

CoxrmuiiOK. — The  defendant*,,  who  were  rotnmlealon  merchant*  In  Ban  Fran- 
cisco, *old  • quantity  of  wheat,  supposing  It  to  he  the  property  of  one  Wil- 
liam*. and  paid  over  the  proceeds  to  him.  The  wheat  belonged  to  the  plain- 
tiff, and  the  action  was  brought  to  recover  Its  value.  The  supposition  of  the 
defendants  as  to  tbe  ownership  of  the  wheat  grew  out  ot  the  circumstances 
under  which  they  received  It,  but  the  mistake  was  not  caueed  by  any  act  of 
the  plaintiff.  On  a review  of  tbe  facts,  held.  (1)  that  the  defendants  were 
not  Justified  In  supposing  that  the  wheat  belonged  to  Williams:  (2)  that  even 
tf  they  were  such  a supposition  does  not  exempt  them  from  liability  to  the 
plaintiff  for  selling  his  wheat  and  paying  the  proceeds  to  another. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

Walter  Fan  Dyke,  and  Wendell  <£  Kelley,  f or  Appellant. 

0.  F.  & W.  H.  Sharp,  for  Respondents. 

Ross,  J. — The  findings  we  think  too  favorable  to  the  defend- 
ants in  view  of  the  evidence.  Nevertheless,  as,  in  our  opinion. 
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upon  the  facta  as  found,  the  plaintiff  is  entitled  to  judgment,  we 
will,  in  view  of  the  nature  of  the  case,  not  order  a new  trial, 
but  direct  judgment  to  be  entered  in  hia  favor  upon  the  findings 
as  they  are. 

Briefly,  the  action  is  for  a conversion  of  two  hundred  and 
seventy-two  sacks  of  wheat.  According  to  the  findingB  the 
plaintiff  purchased  of  one  Whitman  one  thousand  two  hundred 
and  seventy-two  sacks  of  wheat.  The  whent  was  in  the  pos- 
session of  Brown  & Son,  who  were  warehousemen  at  Brown’s 
Landing,  in  Solano  County,  to  be  shipped  to  San  Francisco 
on  plaintiff’s  account.  Brown  & Son  shipped  one  thousand 
sacks  of  the  wheat  for  the  plaintiff  by  a vessel  commanded  by 
Captain  Westfall,  consigned  to  Starr  & Co.,  San  Francisco. 
During  the  same  time  the  defendants,  who  were  commission 
merchants  for  the  sale  of  grain  in  San  Francisco,  were  receiving 
barley  from  the  same  landing  from  one  Williams,  through 
Brown  & Son,  for  sale  on  commission,  by  means  of  a schooner 
commanded  by  Captain  Espinosa.  After  the  shipment  of  the 
one  thousand  sacks  by  Westfall’s  vessel  there  remained  at  the 
landing  two  hundred  and  seventy-two  sacks  of  the  wheat 
belonging  to  the  plaintiff.  At  the  time  of  the  departure  of 
Westfall’s  boat  the  schooner  in  charge  of  Espinosa  was  at  the 
landing  and  was  partly  loaded  with  barley  for  the  defendants. 
Brown  & Son  put  the  two  hundred  and  seventy-two  sacks  of 
wheat  belonging  to  plaintiff  on  Espinosa’s  boat  and  took  a 
receipt  from  him  for  the  wheat  “ to  be  delivered  in  San  Fran- 
cisco,” the  captain,  as  was  the  custom,  keeping  a duplicate. 
Espinosa  did  not  know  to  whom  the  wheat  belonged,  and 
delivered  it  to  the  defendants,  who,  supposing  it  belonged  to 
Williams,  sold  it,  as  also  the  barley,  and  accounted  to  Williams 
for  the  proceeds,  before  they  knew  that  the  wheat  belonged  to 
the  plaintiff. 

There  was  no  ground  for  the  defendants’  supposition  that  the 
wheat  belonged  to  Williams.  They  were  receiving  barley,  not 
wheat,  from  him.  But  it  is  clear  that  such  supposition,  if  well 
founded,  would  not  have  exempted  them  from  liability  for  sell- 
ing the  plaintiff’s  wheat  and  paying  its  proceeds  to  another. 

Judgment  and  order  reversed  and  cause  remanded  to  the  court 
below  with  directions  to  enter  judgment  on  the  findings  in  favor 
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of  the  plaintiff,  and  against  the  defendants,  in  accordance  with 
the  prayer  of  the  complaint 

McKee,  J.,  and  McKikstbt,  J.,  concurred. 


[Department  One. — January  IS,  1888.7 

IK  THE  MATTER  OF  THE  ESTATE  OF  H.  8.  BUR- 
TON, Deceased. 

r*oiu-r*  Pnocnnnran  — HoiiwrrxiD. — Tb«  •ettlog  apart  of  a hornet  trad  In  (he 
conrae  of  probate  proceeding  haa  no  effect  upon  the  title  to  tbe  land,  and  nn 
adverse  claim  of  title  cannot  be  tnterpoeed  to  defeat  an  application  for  that 
purpose. 

Id.  — PiAcrtca — Findings.  — The  widow  of  the  deceased  applied  to  the  emtn 
to  aet  aside  a homestead  tor  tbe  use  of  the  family.  Appraisers  were  appointed, 
and  made  their  report,  but  Its  confirmation  was  objected  to  on  the  ground  that 
tbe  land  was  not  a part  of  the  estate.  After  a hearing  the  court  sustained  the 
objection,  set  aside  the  report,  and  dismissed  the  petition.  The  applicant 
requested  findings,  but  none  were  filed.  £TeM,  that  sbe  was  entitled  to  find- 
ings, and  that  It  was  error  to  enter  judgment  without  them. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  county 
of  San  Diego,  and  from  an  order  refusing  a new  trial. 

S.  Heydenfeldt,  A.  B.  Hotchkiss,  and  A.  Brunson,  for  Appel- 
lant. 

Leach  & Parker,  for  Respondent. 

McKee,  J. — Maria  H.  Burton,  widow  of  H.  S.  Burton, 
deceased,  petitioned  the  Probate  Court  of  San  Diego  County,  in 
which  administration  of  the  estate  of  the  decedent  was  pending, 
for  a homestead  to  be  set  apart  for  the  use  of  the  family  of  the 
deceased,  out  of  the  Jamul  Ranch,  in  that  county,  on  which  she 
resided  with  her  children  since  the  death  of  her  husband.  The 
ranch  had  been  inventoried  and  appraised  as  part  of  the  estate 
of  the  deceased. 

Appraisers  who  had  been  appointed  by  the  court  for  that  pur- 
pose, filed  their  report  that  they  had  set  apart,  out  of  the  ranch, 
a homestead,  by  metes  and  bounds,  including  the  family  resi- 
dence, for  the  use  of  the  family  of  tbe  deceased.  But  on  the 
filing  of  the  report,  objections  to  its  confirmation  were  made  by 
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one  who  claimed  title  to  the  ranch,  on  the  grounds  that  the 
decedent,  in  his  lifetime,  bad  no  title  or  interest  in  the  ranch ; 
and  that,  after  his  death,  the  United  States  had,  by  patent, 
granted  it  to  the  widow  and  her  children,  from  whom  the  con- 
testant had,  by  mortgage,  foreclosure,  sale,  and  deed,  ootained 
the  title.  The  court  heard  and  sustained  the  objections,  set 
aside  the  report  of  the  appraisers,  refused  to  set  apart  a home- 
stead, and  dismissed  the  petition  of  the  widow.  Upon  the 
announcement  of  the  determination  counsel  for  the  petitioner 
requested  findings,  but  none  wore  made  and  filed,  and  from  the 
orders  refusing  to  set  apart  the  homestead,  and  denying  a motion 
for  a new  trial,  the  petitioner  appeals. 

We  think  the  petitioner  was  entitled  to  findings.  The  rules 
of  pleading  and  practice  in  civil  cases  are  applicable  to  proceed- 
ings in  the  Probate  Courts.  Issues  joined  in  such  proceedings 
are  to  be  tried  and  determined  by  that  court  as  in  civil  cases 
(§§  1312,  1713,  832,  633,  634,  Code  Civ.  Proc.) ; and  upon 
trial  by  the  court,  without  a jury,  parties  to  the  proceedings  were 
entitled  to  findings,  unless  they  were  waived.  (§  634,  supra; 
Haffenegger  v.  Bruce,  54  Cal.  416.)  Aa  findings  were  not 
waived,  it  was  error  to  enter  judgment  without  them. 

Besides,  upon  the  admitted  facts  of  the  petition,  the  petitioner 
was  entitled  to  have  a homestead  set  apart  for  the  use  of  the 
family  of  the  deceased,  out  of  the  real  property  inventoried  and 
appraised  to  the  estate  without  reference  to  its  title.  It  may  be 
that  the  decedent  in  his  lifetime  had  not  the  true  title  to  the 
ranch ; yet  he  had  had,  until  his  death,  as  appears  by  the  rec- 
ord, the  actual  possession,  use  and  enjoyment  of  it,  under  color 
of  title.  During  his  lifetime  he  had  not  made  and  recorded  a 
declaration  of  homestead  upon  it.  After  his  death  it  was  inven- 
toried and  appraised  as  a part  of  his  estate,  and  as  he  left  sur- 
viving him  his  widow  and  children,  who  resided  on  the  ranch, 
it  was  the  duty  of  the  court,  under  § 1465,  Code  Civ.  Proc.,  to 
set  apart  out  of  it  a homestead  for  their  use.  ( Balleniine's 
Estate,  45  Cal.  696;  Estate  of  Wixon,  25  Cal.  324;  Estate  of 
McCauley,  50  Cal.  544.)  That  duty  was  imperative  upon  the 
facts  stated  in  the  petition.  Performance  of  it  would  not 
change  the  property  itself,  nor  affect  the  true  title  to  it.  In 
exercising  its  jurisdiction  over  the  property,  for  the  purpose  of 
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the  law  the  court  would  deal  with  it  only  as  an  asset  of  the 
estate.  Being  inventoried  and  appraised  as  such,  the  property 
was  subject  to  the  jurisdiction  of  the  court  in  the  administration 
of  the  estate;  and  in  setting  apart  a portion  of  it  for  a home- 
stead for  the  widow  and  children  of  the  deceased,  it  would 
3imply  withdraw  such  portion  from  the  other  assets  as  exempt 
by  law  from  the  claims  of  creditors.  ( Rich  v.  Tubbs,  41  Cal. 
34;  Schadt  v.  Heppe,  45  Cal.  434.)  But  neither  the  inventory 
of  the  ranch  as  property  of  the  estate,  nor  the  withdrawal  of  a 
portion  of  it  from  the  estate  for  a homestead,  would  affect  or 
adjudicate  the  question  of  title  as  between  parties  claiming  title 
to  the  ranch  itself.  As  has  been  said  in  the  Estate  of  Moore, ,57 
Cal.  437,  a probate  homestead  is  not  an  estate,  either  at  law  or 
in  equity ; any  question,  therefore,  as  to  the  title  of  the  property 
out  of  which  the  homestead  may  be  set  apart  must  be  tried  and 
determined  in  another  forum.  ( Estate  of  James,  23  Cal.  417 ; 
Estate  of  Orr,  29  Cal.  101 ; Estate  of  Delaney,  37  Cal.  176.) 

Judgment  and  order  reversed,  and  cause  remanded  for  fur- 
ther proceedings. 

McKinstky,  J.,  and  Ross,  J.,  concurred. 


t Deportment  One.  — January  18.  1883.] 

W.  W.  IIOLLISTER,  Appellant,  v.  L.  E.  SHERMAN,  Tax 
Collector,  Respondent. 

Taxation — Regents  State  University  — Property  Exempt  from  Taxes  — 
Assessment — 8ai.k — Deed — Injunction. — All  property  administered  by 
the  regents  of  the  State  University  Is  exempt  from  taxes,  and  a deed  of  the 
tax  collector  on  a sale  of  property  so  administered  under  an  assessment 
against  the  regents  would  be  void  on  Its  face.  No  cloud  upon  the  title  would  be 
created  by  the  deed,  and  an  Injunction  will  not  be  granted  to  prevent  the  sale. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  county 
of  Santa  Barbara. 

The  action  was  brought  to  enjoin  the  sale  of  certain  land 
under  an  assessment  for  State  and  county  taxes  for  the  fiscal 
year  1881-82.  The  plaintiff  was  the  owner  of  the  land,  but 
prior  to  the  assessment  he  mortgaged  it  to  the  regents  of  the 
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State  University  to  secure  tbe  payment  of  a loan  of  fifty  thou- 
sand dollars  made  by  them  from  the  funds  appropriated  to  the 
support  of  the  university.  The  land  was  assessed  to  the  regents 
and  valued  at  fifty  thousand  dollars,  the  aggregate  amount  of 
the  taxes  being  one  thousand  dollars.  The  complaint  was  de- 
murred to,  and  the  demurrer  sustained.  The  plaintiff  declined 
to  amend,  and  judgment  was  entered  in  favor  of  the  defendant 

John  B.  Mhoon,  for  Appellant 

W.  C.  Stratton,  and  J.  H.  Kincaid,  for  Respondent 

Per  Curiam. — We  can  see  no  difference  as  to  ownership 
between  property  taken  by  the  regents  of  the  university  “by 
grant,  gift  devise,  or  bequest”  (PoL  Code,  § 1415,  sub.  7), 
and  other  property  administered  by  them.  If  any,  all  such  prop- 
erty is  exempt  from  taxation.  Tbe  mortgage  to  secure  the 
money  loaned  by  the  regents  to  plaintiff  was  not  therefore,  sub- 
ject to  taxation.  As  the  mortgage  was  assessed  to  the  regents 
of  the  university,  the  tax  deed  would  show  the  assessment  was 
void.  The  deed  would  cast  no  cloud  upon  plaintiff’s  title,  since 
in  an  action  brought  upon  it  by  the  purchaser  the. present  plain- 
tiff would  not  be  called  upon  to  introduce  any  evidence,  but  the 
purchaser  must  fail  on  his  own  showing.  ( Orimm  v.  O’Connell, 
54  Cal.  521.) 

Judgment  and  orders  affirmed. 


(Department  One. — January  16,  IR83."| 

SAMUEL  B.  MARTIN,  Respondent,  v.  MARTIN 
DURAND,  et  ax...  Appellants. 

Likc  Lands  — Stats  Selection  — Act  of  Congress. — A selection  of  land  made 
by  the  State  in  lieu  of  a sixteenth  or  thirty-sixth  section,  such  land  having 
been  certified  over  to  the  State  prior  to  the  passage  of  the  Act  of  Congress  of 
March  1,  1877,  commonly  known  as  the  Booth  Act,  Is  confirmed  by  that  act, 
although  the  land  In  lieu  of  which  the  selection  was  made  was  at  the  time  of 
tbe  selection  Included  within  the  final  survey  of  a Mexican  grant,  and  the  land 
selected  was  at  the  same  time  within  what  was  claimed  to  be  the  limits  of  A 
Mexican  grant,  but  finally  excluded  therefrom. 
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Plmadiko  — Damaobs  — Us*  akd  Occutatioi*  — Findiso. — In  in  action  of 
ejectment  a genera!  averment  of  and  prajer  for  damagea  In  a specified  aom  for 
tlie  unlawful  withholding  of  the  premises  are  sufficient  to  support  a Judgment 
for  damages,  at  least  In  the  absence  of  a special  demurrer  or  objection  to  the 
evidence  on  the  subject ; and  a finding  as  to  the  value  of  the  use  and  occupa- 
tion of  the  premises,  no  attack  being  made  upon  It  in  the  court  below,  la  con- 
clusive as  to  the  amount  of  the  damages. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a 
new  trial. 

The  action  was  ejectment  The  plaintiff  claimed  under  the 
State,  and  a judgment  was  rendered  in  his  favor. 

Mich.  Mullany,  for  Appellants. 

L.  Aldrich,  and  E.  D.  Wheeler,  for  Respondent 

Rosa,  J. — Upon  the  question  of  title  the  inquiry  to  be  made 
is:  Was  a State  selection  made  in  lieu  of  ? sixteenth  or  thirty- 
sixth  section,  and  which  had  been  certified  over  to  the  State 
prior  to  the  passage  of  the  Act  of  Congress  of  March  1,  1877, 
commonly  known  as  the  Booth  Act,  confirmed  by  that  act,  when 
the  land  in  lieu  of  which  the  selection  was  made  was,  at  the  time 
of  the  selection,  included  within  the  final  survey  of  a Mexican 
grant,  and  when  the  land  selected  was  at  the  same  time  included 
within  the  claimed  linjits  of  a Mexican  grant,  although  finally 
excluded  therefrom  ? We  answer  yes,  by  virtue  of  the  second 
section  of  the  Act  of  March  1,  1877, 

As  is  well  known,  the  sixteenth  and  thirty-sixth  sections  of 
land  in  each  township  in  California  were  granted  to  the  State 
for  school  purposes  by  the  Act  of  Congress  of  March  2,  1853. 
(10  U.  S.  Stats.  244.)  By  the  seventh  section  of  that  act  indem- 
nity was  provided  for  such  sections,  or  parts  thereof,  as  might 
be  lost  to  the  State  by  reason  of  settlement  at  the  time  of  survey, 
or  because  of  reservation  for  public  uses,  or  of  being  taken  by 
private  claims.  Experience  showed  that  many  of  the  sections 
granted  by  the  Act  of  1853,  were  situated  within  the  claimed 
limits  of  private  grants  made  by  the  Mexican  government. 
From  the  nature  and  number  of  those  grants  and  of  the  pro- 
ceedings required  for  their  adjudication  and  the  final  determina- 
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tion  of  their  boundaries,  proceedings  to  that  end,  in  most  cases, 
were  slow.  The  State  proceeded  to  make  many  indemnity 
selections  before  it  was  definitely  known  whether  the  lands  in 
lieu  of  which  the  selections  were  made  had  in  fact  been  lost  to 
the  State.  These  selections  were  invalid,  some  for  one  reason, 
some  for  another.  Nevertheless,  through  mistake  or  inadvert- 
ence, they  were  certified  to  the  State  by  the  land  department  of 
the  general  government  Of  course,  disputes  in  regard  to  the 
title  to  such  lands  were  natural  and  frequent  To  solve  the 
difficulty  Congress  interposed  and  passed  the  Act  of  March  1, 
1877.  It  is  entitled  “ An  act  relating  to  indemnity  school 
selections  in  the  State  of  California,”  and  oonfirms  by  its  first 
section  to  the  State,  the  title  to  the  lands  certified  to  it,  known 
as  school  selections,  which  were  selected  in  lieu  of  sixteenth  and 
thirty-sixth  sections  lying  within  Mexican  grants,  of  which 
grants  the  final  survey  had  not  been  made  at  the  date  of  such 
selection  by  the  State. 

This  section,  it  is  apparent,  does  not  cover  the  case  under 
consideration.  But  Congress  further  provided,  in  the  second 
section  of  the  act,  “ that  where  indemnity  school  selections  have 
been  made  and  certified  to  said  State,  and  said  selections  shall 
fail  by  reason  of  the  land  in  lieu  of  which  they  were  taken  not 
being  included  within  such  final  survey  of  a Mexican  grant,  or 
are  otherwise  defective  or  invalid,  the  same  are  hereby  confirmed 
and  the  sixteenth  or  thirty-sixth  section  in  lieu  of  which  the 
selection  was  made  shall,  upon  beiq^excluded  from  such  final 
survey,  be  disposed  of  as  other  public  lands  of  the  United  States; 
provided,  that  if  there  be  no  such  sixteenth  or  thirty-sixth  sec- 
tion, and  if  the  land  certified  therefor  shall  be  held  by  an  inno- 
cent purchaser  for  a valuable  consideration,  such  purchaser  shall 
be  allowed  to  prove  such  facta  before  the  proper  land  office,  and 
6hall  be  allowed  to  purchase  the  same  at  one  dollar  and  twenty- 
five  cents  per  acre,  not  to  exceed  three  hundred  and  twenty 
acres  for  any  one  person;  provided,  that  if  such  person  shall 
neglect  or  refuse,  after  knowledge  of  such  facts,  to  furnish  such 
proof  and  make  payment  for  such  land,  it  shall  be  subject  to  the 
general  land  laws  of  the  United  States.  (19  U.  S.  Stats.  288.) 

By  this  section  Congress  confirmed  such  indemnity  school 
selections  as  had  been  made  and  certified  to  the  State,  and  which 
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would  fail  by  reason  of  the  land  in  lieu  of  which  they  were 
taken  not  being  included  within  the  final  survey  of  a Mexican 
grant,  " or  are  otherwise  defective  and  invalid." 

At  the  same  time  provision  was  made  that  such  confirmation 
should  not  apply  to  mineral  lands,  etc.,  nor  extend  to  lands 
settled  upon  by  any  actual  settler  claiming  the  right  to  enter, 
not  exceeding  the  prescribed  legal  quantity  under  the  homestead 
or  pre-emption  laws;  provided,  that  such  settlement  was  made 
in  good  faith  upon  lands  not  occupied  by  the  settlement  or 
improvement  of  any  other  person,  and  prior  to  the  date  of  cer- 
tification of  the  land  to  the  State  by  the  department  of  the 
interior;  and  provided,  further,  that  the  claim  of  such  set- 
tler be  presented  to  the  register  and  receiver  of  the  district 
land  office,  together  with  proper  proof,  etc.,  within  a certain 
time. 

As  the  facts  of  the  case  before  us  do  not  bring  the  defendants 
within  any  of  the  exceptions  contained  in  the  act,  nothing 
further  need  be  said  in  regard  to  them. 

Clearly,  such  selections  as  had  been  made  and  certified  in  lieu 
of  sixteenth  and  thirty-sixth  sections,  lying  within  Mexican 
grants,  of  which  grants  the  final  survey  had  not  been  made  at 
the  dnte  of  the  selection  by  tho  State,  were  confirmed;  for  such 
is  the  clear  and  unequivocal  language  of  the  first  section  of  the 
act  of  Congress.  Clearly,  also,  such  selections  as  had  been 
made  and  certified  to  the  State,  which  should  fail  by  reason  of 
the  land  in  lieu  of  whiclj^hey  were  taken  not  being  included 
within  the  final  survey  of  XMexican  grant,  were  confirmed ; for 
such  is  the  clear  and  unequivocal  language  of  the  second  section 
of  the  act  Equally  clear  and  unequivocal  is  the  language  of 
section  two,  in  which  are  confirmed  such  selections  as  were  made 
and  certified  to  the  State,  and  which  would  fail  by  reason  of 
other  defects  or  invalidities  than  those  previously  enumerated. 
One  such  invalidity  existed  in  the  case  under  consideration,  to 
wit,  the  selection  of  land  at  the  time  within  the  claimed  limits 
of  a Mexican  grant,  but  which  was  finally  excluded  therefrom. 
Such  defect  clearly  comee  within  the  letter  as  well  as  the  intent 
of  the  statute,  which  is  a curative  act,  designed  to  quiet  the  pos- 
session and  confirm  the  claim  of  those  who  in  good  faith  pur- 
chased from  the  State,  thinking  they  thereby  got  a title,  but 
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who  in  law  did  not,  and  which  upon  well-settled  principles 
should  be  liberally  construed. 

In  addition  to  judgment  for  the  restitution  of  the  premises 
sued  for,  the  court  below  gave  the  plaintiff  judgment  against  the 
defendants  for  four  hundred  and  fifty-four  dollars  and  eighty- 
three  cents  as  damages  for  their  detention;  and  it  is  claimed  on 
the  part  of  tho  appellants  that  in  this  there  was  error;  first, 
because  there  was  no  sufficient  averment  of  damage,  and  sec- 
ondly, because  the  plaintiff  could  not  recover  against  the  defend- 
ants jointly  upon  the  facts  of  the  case. 

To  the  first  of  these  objections  it  is  sufficient  to  say  that  there 
was  a general  averment  of,  and  prayer  for  two  thousand  dollars 
damages  by  reason  of  the  alleged  unlawful  withholding  of  the 
property  which  — at  least  in  the  absence  of  a special  demurrer 
to  the  pleading  or  objection  to  the  evidence  of  damage  — was 
sufficient  ( Dimick  v.  Campbell,  31  Cal.  240.)  The  waiver 
alluded  to  by  counsel  only  extended  to  such  damages  as  accrued 
prior  to  November  1,  1878.  (Finding  22.)  The  court  below 
found  the  value  of  the  use  and  occupation  of  the  premises  sued  N 

for  subsequent  to  that  date,  to  be  the  sum  stated,  for  which 
plaintiff  was  awarded  judgment.  That  finding  was  not  ques- 
tioned in  the  court  below,  and  cannot  be  here:  and  if  the  value 
of  the  use  and  occupation  of  the  premises  by  defendants  consti- 
tuted the  damage  or  a part  of  the  damage  sustained  by  the 
plaintiff  by  reason  of  the  unlawful  detention,  then  the  judgment 
for  the  sum  mentioned  was  right;  and  of  that  there  can  be  no 
doubt  ( Miller  v,  Myers,  46  Cal.  635.) 

Judgment  and  order  affirmed. 

McKee,  J.,  and  MoKinstbt,  J.,  concurred. 

Hearing  in  Bank  denied. 
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JOHN  HEINLEN,  Petitionee,  v.  W.  W.  CROSS,  Judos 

OF  THE  StJFEEIOB  CoUBT  OF  TlJLABB  CoUHTY,  RE- 
SPONDENT. 

Iwjukctxon  — Disomroiaxca  Pinciso  *»  Arre.lL  — pomn  or  TH1  Catra-r. — An 
appear  from  a judgment  granting  a perpetual  Injunction  doc#  not  aoapend  the 
Injunction  during  the  pendency  of  the  appeal,  nor  doea  It  deprive  the  conr*  In 
which  the  Judgment  was  rendered  of  the  power  to  punlah  a disobedience  erf 
the  Injunction  aa  a contempt  The  exlatenc*  of  the  power  devolve!  upon  the 
court  the  duty  to  entertain  a proper  application  on  the  aubject.  and  such  an 
application  being  made  to  examine  the  facta,  and  render  a declalon  thereon. 

Apfucation  for  a writ  of  mandamus  to  the  judge  of  the 
Superior  Court  of  Tulare  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Heinlen  <£  Soderberg,  for  Petitioner. 

D.  S.  Terry,  for  Respondent 

Ross,  J.  — The  present  petitioner  is  plaintiff  in  a oertain  no- 
tion which  was  brought  in  the  Superior  Court  of  Tulare  County 
against  the  Fresno  Canal  and  Irrigation  Company  for  the  recov- 
ery of  damages,  and  an  injunction  perpetually  restraining  the 
defendant  in  the  action  from  diverting,  or  in  any  manner  inter- 
fering with  certain  waters.  After  trial  final  judgment  was 
entered  in  the  action  in  favor  of  the  plaintiff  and  against  the 
defendant  for  eleven  thousand  dollars  damages,  and  perpetually 
enjoining  the  defendant,  its  agents,  employees,  etc.,  from  divert- 
ing or  in  any  manner  interfering  with  the  waters,  and  for  costs 
of  suit  From  that  judgment  an  appeal  was  taken  by  the  de- 
fendant to  this  court,  the  undertaking  on  appeal  being  in  the 
sum  of  three  hundred  dollars  for  costs,  besides  double  the 
amount  of  the  money  judgment 

An  agent  of  the  defendant  having  continued  the  diversion  of 
the  waters  notwithstanding  the  judgment,  application  in  proper 
form  was  made  on  behalf  of  the  plaintiff  to  the  Superior  Court 
for  an  order  on  the  said  agent  to  show  cause  at  a certain  time  and 
place  why  he  should  not  be  punished  for  contempt  of  court  in 
disobeying  the  injunction  awarded  by  the  judgment.  At  the 
time  and  place  appointed  for  the  purpose,  the  agent  of  the 
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defendant  in  the  action  appeared  with  his  connsel  and  stated  to 
the  court  that  since  the  entry  of  the  judgment  the  defendant 
had  continued  to  divert  the  waters  by  the  same  means  and  to  the 
same  extent  as  before,  but  by  no  other  means  and  to  no  greater 
extent,  which  statement  being  assented  to  by  the  plaintiff,  the 
court  dismissed  the  proceedings  and  discharged  the  agent  on 
the  ground  that  the  process  of  contempt  was  a proceeding  in  the 
action,  and  that  by  the  appeal  all  proceedings  under  the  judg- 
ment had  been  stayed. 

Ilad  the  action  of  the  court  below  been  in  the  exercise  of  a 
judicial  discretion,  of  course  mandamus  would  not  lie  to  compel 
the  court  to  proceed  in  the  matter.  But  it  is  perfectly  manifest 
that  the  action  of  the  court  in  dismissing  the  proceeding  was 
based  on  a supposed  want  of  power  occasioned  by  the  appeal  and 
the  incidental  stay  of  proceedings  wrought  by  the  execution  of  the 
undertaking  on  appeal.  If  the  injunction  was  not  suspended  by 
virtue  of  the  appeal,  it  was  the  duty  of  the  court  to  have  in- 
quired into  the  facts,  and  to  have  brought  its  judgment  to  bear 
upon  them.  ( Merced  Mining  Company  v.  Fremont,  7 CaL 
130.)  Did  the  appeal  suspend  the  injunction? 

It  was  claimed  for  the  respondent  that  it  did  by  virtue  of 
§ 949  of  the  Code  of  Civil  Procedure.  But  that  section,  so  far 
as  this  question  is  concerned,  is  substantially  the  Bame  as  § 356 
of  Parker’s  Cal.  Prac.  Act,  which  was  in  force  when  the  case 
of  the  Merced  Mining  Company  v.  Fremont,  supra,  was  de- 
cided, and  substantially  the  same  as  § 342  of  the  New  York 
Code.  (Wait’s  N.  Y.  Code,  § 342.)  In  Merced  Mining  Co.  v. 
Fremont,  this  court  held  that  the  execution  of  the  undertaking 
contemplated  by  § 356,  of  the  former  Practice  Act,  did  not 
have  the  effect  of  suspending  the  injunction  — the  court  say- 
ing: “When  a party  is  restrained  by  injunction,  he  is  not  injured 
in  contemplation  of  law,  as  he  is  already  secured  by  the  under- 
taking. If,  on  the  contrary,  an  appeal,  with  an  undertaking  of 
three  hundred  dollars,  would  have  the  effect  of  staying  the 
injunction  itself,  then  the  plaintiff  would  have  no  remedy,  and 
the  writ  be  idle.  It  would  entirely  destroy  the  usefulness  of 
this  writ  A stay  of  proceedings,  from  its  nature,  only  operates 
upon  orders  or  judgments  commanding  some  act  to  be  done,  and 
doe3  not  reach  a case  of  injunction.” 
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As  already  said,  the  New  York  statute  is  substantially  the 
same  as  ours  so  far  as  concerns  the  question  under  consideration. 
And  in  a late  case  in  that  State,  reported  in  71  N.  Y.  430,  the 
court  of  appeals  said:  “ The  order  of  the  judge  was  in  substan- 
tial compliance  with  the  statute,  and  stayed  ‘ all  proceedings  on 
the  part  of  the  plaintiff  in  execution  of  the  judgment’  But  this 
did  not  affect  the  validity  or  effect  of  the  judgment  pending  the 
appeal,  so  far  as  it  bore  upon  and  restrained  the  action  of  the 
defendant,  its  servants  and  agents.  It  did  not  absolve  them 
from  the  duty  of  obedience  and  permit  them  to  do  that  which 
the  judgment  absolutely  prohibited,  and  the  doing  of  which 
would,  as  adjudged  by  the  court,  cause  irreparable  mischief  to 
the  plaintiff,  or  an  injury  which  could  not  certainly  be  compen- 
sated in  damages.  The  statute  does  not,  and  the  judge’s  order 
staying  the  plaintiff  did  not  and  could  not,  derogate  from  the 
efficiency  of  the  judgment  in  its  operation  upon,  and  effectually 
restraining  all  acts  by  the  defendant  in  violation  of  its  mandate. 
The  court  should  have  and  doubtless  has  the  power,  notwith- 
standing an  appeal,  especially  as  long  as  the  action  is  pending  in 
the  same  court  upon  an  appeal  from  the  special  to  the  general 
term,  to  command  respect  for  its  judgments  and  obedience  to 
its  mandates  until  they  are  reversed.  This  power  is  essential  to 
the  administration  of  justice,  and  to  the  respect  which  courts  of 
justice  have  a right  to  demand  frond  suitors.  It  would  seem  to  be 
preposterous  that  a party  could,  by  the  mere  order  of  the  court 
staying  his  hands  from  executing  a judgment  not  yet  executed, 
be  deprived  of  the  whole  fruit  of  the  judgment  by  the  lawless 
act  of  the  defeated  party  pending  an  appeal,  without  remedy, 
that  he  must  stand  by,  and  without  possibility  of  redress,  see  the 
subject-matter  of  the  litigation  destroyed,  so  that  if  he  succeeds 
in  affirming  the  judgment  it  will  be  a barren  victory.  If  the 
respondent  here  is  right  in  its  contention,  pending  an  appeal 
from  a judgment  staying  waste,  which  if  committed  will  destroy 
the  freehold,  the  appellant  in  simply  staying  the  plaintiff’s  pro- 
ceedings on  the  judgment  may  with  impunity  do  the  very  act  for- 
bidden and  destroy  the  freehold.  This  would  be  to  give  the  latter 
injunction,  staying  action  by  the  one  party  upon  the  judgment, 
effect,  as  working  a dissolution  of  the  permanent  and  general  in- 
junction before  granted,  restraining  the  other  party  from  doing 
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any  act  affecting  the  subject  of  the  litigation.  The  judgment,  no 
far  a9  it  enjoined  the  defendant,  needed  no  execution.  It  acted 
directly  without  process  upon  the  defendant,  and  the  stay  only 
operated  to  prevent  the  collection  of  the  costs  awarded.”  (See 
also  Hicks  v.  Michael,  15  Cal.  107 ; Oriman  v.  Dixon,  9 Cal.  23 ; 
State  v.  Chase,  41  Ind.  356;  High  on  Injunction,  2d  ed., 
§ 1698.) 

Let  the  peremptory  writ  issue. 

Moebison,  C.  J.,  and  MoKinstby,  J.,  concurred. 


(Department  One. — January  16,  1888.1 

JANE  MARTEL,  Respondent,  v.  JAMES  MEEHAN, 
Execdtob,  et  al.,  Apellants. 

UxtAWTOi.  Detain**  — Executor  of  Deceased  Person.  — Th*  executor  of  ■ 
deceased  person,  who  succeeds  to  the  possession  of  leased  premises  held  by  the 
deceased  at  the  time  of  his  death  but  makes  default  In  the  payment  of  rent,  la 
not  within  the  provisions  of  | 1661  of  the  Code  of  Civil  Procedure,  and  a 
summary  action  for  an  unlawful  detainer  as  defined  by  that  section  cannot 
be  brought  against  him. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  A.  Pardow,  for  Appellants. 

Section  735  of  our  Code  of  Procedure  authorizing  trebling 
damages  is  penal,  and  no  action  can  be  maintained  against  an 
executor  as  such  on  a penal  statute.  ( Eustace  v.  Johns,  38 
Cal.  3.) 

The  executor  is  not  in  the  employ  of  any  superior  other  than 
the  Probate  Court  ( Eustace  v.  Jahns,  38  Cal.  22.) 

Moses  0.  Cobb,  for  Respondent 

As  to  appellant’s  first  point  that  the  statute  is  penal  under 
which  judgment  was  given  in  this  case,  and  therefore  no  action 
can  lie  thereunder  against  an  executor  as  such,  we  say  the  asser- 
tion is  entirely  gratuitous  and  not  supported  by  any  authority. 
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The  action  is  unlawful  detainer,  and  is  founded  on  the  con- 
ventional relation  of  landlord  and  tenant  (§  1161,  Code  Civ. 
Proc.;  Johnson  et  al.  v.  Cheley,  43  CaL  299;  Owen  v.  Doty, 
27  Cal.  502 ; Walls  v.  Preston,  28  CaL  225 ; Taylor’s  I*  and  T. 
§ 720,  7th  Ed.) 

After  service  upon  the  lessee,  or  his  legal  representative,  of 
the  written  demand  provided  for  in  § 1161,  Code  Civ.  Proc., 
the  lessee  or  his  representative  becomes  a tenant  at  sufferance. 
( Uridias  v.  Morrell,  25  CaL  31;  Eauxhurst  et  al.  v.  Lobree, 
88  Cal.  563.) 

McKinstby,  J. — The  action  was  brought  under  the  chapter 
of  the  Code  of.  Civil  Procedure  which  treats  of  summary  pro- 
ceedings for  obtaining  possession  of  real  property. 

The  complaint  alleges  that  on  or  about  the  30th  of  May, 
1879,  plaintiff,  by  a written  agreement  and  lease,  leased, 
demised,  and  let  to  William  Meehan,  now  deceased,  certain 
premises  (described)  in  the  city  and  county  of  San  Francisco: 
“ To  have  and  to  hold  said  premises  to  the  said  William 
Meehan,  now  deceased,  at  the  monthly  rent  of  two  hundred 
dollars,  payable  monthly  in  advance  on  the  10th  day  of  each 
and  every  month  thereafter  in  advance,  in  gold  coin  of  the 
United  States.”  That  on  the  27th  day  of  September,  1879, 
William  Meehan  died  testate.  That  his  will  was  duly  pro- 
bated, and  letters  testamentary  on  his  will  were  duly  issued  to 
said  James  Meehan  on  the  13th  of  February,  1880,  who,  on 
that  day,  duly  qualified  and  still  is  executor  of  the  estate. 
That  James  Meehan,  “executor  as  aforesaid,”  is  plaintiff’s 
tenant  of  the  premises,  and  defendant,  Jacob  L.  Solomon,  is  a 
sub-tenant  therein,  and  occupies  a portion  thereof. 

That  by  virtue  of  said  agreement  and  lease  William  Meehan, 
now  deceased,  entered  into  the  possession  and  oocupation  of  said 
demised  premises,  and  said  Janies  Meehan,  executor  of  the  estate 
of  the  said  William  Meehan,  deceased,  continues  to  hold  the 
same  as  tenant  of  said  plaintiff;  and  said  Jacob  L.  Solomon  con- 
tinues to  hold  as  a sub-tenant  of  said  James  Meehan,  executor 
as  aforesaid,  and  is  in  occupation  of  a portion  of  said  premises. 
That,  pursuant  to  the  terms  of  said  agreement  and  lease,  there 
became  due  on  the  10th  day  of  February,  1880,  from  said 
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defendant  James  Meehan,  the  executor  of  the  estate  of  said 
William  Meehan,  deceased,  to  said  plaintiff  for  rent  of  said 
premises,  the  sum  of  nine  hundred  and  fifty  dollars,  gold  coin 
(being  aggregate  of  rents  due  from  October  10,  1879,  to 
February  10,  1880). 

That  on  the  17th  day  of  February,  1880,  notice  and  demand 
in  writing  was  duly  ghen  and  made  by  said  plaintiff  to  said 
defendants,  and  for  and  requiring  the  payment  of  said  rent  then 
due,  amounting  to  the  said  sum  of  nine  hundred  and  fifty  dol- 
lars, or  the  possession  of  said  demised  property,  but  said  defend- 
ants neglected  and  refused  for  the  space  of  three  days  after 
notice  and  demand  so  given  and  made,  and  still  neglect  and 
refuse  to  pay  said  rent  or  surrender  possession.  That  James 
Meehan,  executor  as  aforesaid,  unlawfully  holds  over,  etc.,  by 
reason  whereof  plaintiff  has  sustained  damages  in  the  sum  of 
nine  hundred  and  fifty  dollars,  etc. 

The  prayer  of  the  complaint  is  that  plaintiff  have  restitution 
of  the  premises  and  judgment  “ against  said  James  Meehan, 
executor  as  aforesaid,”  for  the  sum  of  nine  hundred  and  fifty 
dollars,  amount  of  rent  due,  and  for  the  accruing  rents;  that 
the  amount  found  due  “ may  be  trebled,”  and  also  for  costa, 
etc.,  and  that  said  lease  “ under  which  said  James  Meehan, 
executor  of  the  estate  of  William  Meehan,  deceased,  holds,  be 
forfeited.” 

The  defendant,  James  Meehan,  executor,  demurred  to  the 
complaint  on  the  grounds,  (1)  the  court  has  no  jurisdiction  of 
the  subject-matter,  or  (2)  of  the  person  of  defendant;  (3)  the 
complaint  does  not  state  facts  sufficient,  etc.;  (4)  a defect  of 
parties  defendant  — an  executor  cannot  be  made  defendant  in 
an  action  in  forcible  or  unlawful  entry  or  detainer;  (5)  mis- 
joinder of  parties  defendants  for  the  reason  stated  in  four  (4). 

Section  1161  of  the  Code  of  Civil  Procedure  reads:  “A 
tenant  of  real  property  for  a term  less  than  life  is  guilty  of 
unlawful  detainer;  ....  (2)  where  he  continues  in  possession, 
in  person  or  by  sub-tenant,  without  permission  of  his  landlord, 
or  the  successor  in  estate  of  his  landlord,  if  any  there  be,  after 
default  in  the  payment  of  rent,  pursuant  to  the  lease  or  agree- 
ment under  which  the  property  is  held,  and  three  days’  notioe 
in  writing,”  etc. 

Lxm.  
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Prior  to  an  amendment  of  the  statute  by  the  insertion  of  the 
words  “ or  the  successor  in  estate  of  his  landlord,”  it  was  held 
that  the  right  to  remove  a tenant  by  summary  proceeding  like 
the  present  was  conferred  upon  the  conventional  landlord  alone, 
and  not  upon  his  successor  in  the  estate.  ( Reay  v.  Cotter,  29 
Cal.  168.)  The  proceeding  is  statutory  and  can  be  resorted  to 
only  in  the  cases,  and  by  and  against  the  parties,  mentioned  in 
the  statute.  The  executor  of  the  last  will  and  testament  of  a 
decedent,  who  in  his  lifetime  was  tenant,  is  not  such  person  or 
a sub-tenant;  yet  it  is  only  when  the  tenant  continues  in  pos- 
session, “ in  person  or  by  sub-tenant,”  that  the  action  can  be 
maintained. 

Such  is  the  letter  of  the  section  of  the  Code.  The  landlord 
when  he  lets  his  property  must  be  presumed  to  anticipate  the 
possible  contingency  of  the  tenant’s  death  during  the  term  of 
the  lease,  and  to  Ijnow,  in  that  event,  he  will  not  be  entitled  to 
resort  to  the  extraordinary  remedy  here  asserted.  There  is  no 
good  reason  why  the  language  of  the  Code  should  be  strained  so 
as  to  uphold  a judgment  against  an  estate,  in  the  nature  of  « 
penalty,  for  three  times  the  amount  which  would  be  due  for  rent 
if  the  tenant  had  lived. 

The  demurrer  should  have  been  sustained. 

Judgment  reversed  and  cause  remanded  with  directions  to 
sustain  demurrer  to  complaint. 

Boss,  J.,  and  McKee,  J.,  concurred. 

Hearing  in  Bank  denied. 


IDrpartment  One. — January  IS.  1883. J 

B.  T.  WILLIAMS,  Respondent,  v.  A.  P.  MORE, 
Appellant. 


orroHNircs  AT  Law  — Paktseiuihip — EMPLOYMENT. — The  employment  of  one 
member  of  a firm  of  attorneys  Is  ordinarily  an  employment  of  tbe  firm,  and  the 
client  la  not  affected  by  an  understanding  between  the  partners,  without  his 
assent  or  knowledge,  that  each  should  act  and  receive  compensation  separately 
to  the  particular  business  to  which  the  employment  relates. 
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Appeal  from  a judgment  of  the  Superior  Court  of  the  county 
of  Ventura,  and  from  an  order  refusing  a new  trial. 

Flournoy,  Mhoon  £ Flournoy,  and  Brunson  £ Wells,  for 
Appellant 

J.  Homer,  and  W.  T.  Williams,  for  Respondent 

Peb  Curiam. — At  least  a portion  of  the  professional  ser- 
vices for  which  a recovery  in  this  case  was  had  were  rendered 
while  the  plaintiff  was  a law  partner  of  W.  T.  Williams.  He 
was  such  a partner  when  the  contract  of  the  1st  of  March,  1879, 
was  entered  into.  Ordinarily,  when  one  member  of  a firm  is 
employed  the  firm  is  employed,  and  the  employer  is  entitled  to 
the  services  of  all  the  members  of  the  firm.  The  understanding 
between  the  partners  in  this  ezse,  that,  as  respects  the  particular 
cases  in  which  the  services  in  question  were  rendered,  each  part- 
ner was  to  act  as  an  individual,  and  charge  and  receive  compen- 
sation therefor  as  an  individual,  certainly  cannot  affect  the 
defendant  in  the  absence  of  his  knowledge  of  and  assent  to  such 
arrangement  Such  knowledge  and  assent  are  not  shown  in 
this  case.  As  the  case  is  now  presented,  when  More  employed 
the  plaintiff  he  employed  the  firm  of  which  plaintiff  was  a 
member,  and  when  More  paid  one  member  of  that  firm  for  ser- 
vices rendered  by  the  firm,  he  paid  both  members  of  it  for  those 
cervices. 

Judgment  and  order  reversed,  and  cause  remanded  for  a new 
trial. 


(Department  On*.  — Jinuarj  18.  1883.) 

F.  8.  SMITH,  Appellant,  v.  ROBERT  HILL, 
Respondent. 

Landlord  Ajm  Tenant — Rioht  or  Rb-bktbt — Unlawful  Dbtaincq.  — When 
a right  of  re-entry  Is  reserved  In  a lease,  and  such  right  has  accrued.  three 
days*  notice  must  be  given,  as  provided  In  If  1161  and  1162  of  the  Code  of 
Civil  Procedure,  before  a summary  proceeding  can  be  instituted  against  the 
tenant  for  an  unlawful  detainer. 

Appeal  from  a judgment  of  the  Superior  Court  of  Sacra- 
mento County. 
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The  action  was  brought  under  the  provisions  of  the  Code 
relating  to  forcible  entries  and  forcible  and  unlawful  detainers. 
The  complaint  was  demurred  to,  and  the  demurrer  sustained, 
the  facts  are  stated  in  the  opinion  of  the  court 

L.  8.  Taylor,  for  Appellant 

Grove  L.  Johnson,  for  Respondent 

Ross,  J. — The  lease  under  which  the  defendant  entered  into 
the  possession  of  the  premises  was  from  one  Baker,  and  was 
“ for  the  term  of  two  years  next  ensuing  from  the  1st  day  of 
September,  1877,  with  the  privilege  to  said  defendant  for  an 
additional  term  of  three  years,  to  commence  on  the  1st  day  of 
September,  1879,  at  the  monthly  rent  of  forty  dollars  per 
month,  payable  monthly  in  advance”;  and  it  was  provided  in 
the  lease  that  if  Baker  should  sell  the  premises  during  the  terms 
therein  mentioned,  the  lease  should  thereupon  terminate,  and 
the  premises  be  at  once  surrendered  to  Baker.  Defendant 
availed  himself  of  the  additional  term  stipulated  for  in  the 
lease.  On  the  15th  day  of  July,  1882,  Baker  sold  and  by  deed 
conveyed  the  premises  to  the  plaintiff.  The  rent  being,  accord- 
ing to  the  terms  of  the  lease,  payable  monthly,  in  advance,  it 
had  previous  to  the  sale  been  paid  to  Baker  for  the  month  of 
July,  1882.  On  the  last  day  of  that  month  Baker  gave  the  de- 
fendant notice  in  writing  that  he  had  sold  and  conveyed  the 
premises  to  the  plaintiff,  and  demanding  that  defendant  sur- 
render them  to  plaintiff.  On  the  next  day,  August  1st,  the 
plaintiff  made  a similar  demand  on  defendant,  both  of  which 
demands  were  refused,  and  the  next  day,  August  2d,  this  action 
was  commenced  for  the  unlawful  detention  of  the  property. 

The  demurrer  was  properly  sustained,  for  the  reason  that  the 
three  days’  notice  required  by  the  Code  was  not  given. 

Section  791  of  the  Civil  Code  provides:  “ Whenever  the 
right  of  re-entry  is  given  to  a grantor  or  lessor  in  any  grant  or 
lease,  or  otherwise,  such  re-entry  may  be  made  at  any  time  after 
the  right  has  accrued,  upon  three  days’  notice,  as  provided  in 
§§  1161  and  1162,  Code  of  Civil  Procedure.” 

Judgment  affirmed. 

McKinstbt,  J.,  and  McKm,  J.,  concurred. 
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(Depsrtment  One.  — January  16,  1888.1 

GEORGE  K PORTER,  Respondent,  v.  THERON  V7. 

HOPKINS  et  ax.,  Appellants. 

Iwrcucnojt  — UNt>BirTA*ii*0  — Damaobs.  — ReaaooaWe  counael  f««*  for  obtain- 
ing th«  dltaolutlon  at  an  Injunction  art  allowable  aa  damage*  In  an  action  on 
the  undertaking,  but  fee*  for  otber  service*  rendered  by  counael  In  tbe  Injunc- 
tion suit  are  not  allowable. 

Costs  — Mehorandl  m — When  to  be  Files.  — In  the  pro  vision  of  tbe  Code 
pmertblag  the  time  within  wblch  a memorandum  of  costa  must  be  filed  tbe 
derision  referred  to  la  tbe  finding  of  facts  and  concluslona  of  law  signed  by  the 
court  and  filed  with  the  clerk  aa  tbe  basis  of  the  lodgment. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  action  was  brought  on  an  undertaking  for  an  injunction. 
The  facts  are  stated  in  tbe  opinion  of  the  court. 

McElrath  & Bella,  for  Appellants. 

B.  8.  Brooks,  for  Respondent. 

McKee,  J.—  By  the  undertaking  in  snit  the  defendants 
undertook  to  pay  such  damages  as  might  be  sustained  by  reason 
of  the  issuance  of  an  injunction,  if  it  should  be  finally  decided 
by  the  court  that  the  parties  in  whose  behalf  the  writ  was  issued 
were  not  entitled  to  it 

The  writ  was  issued  out  of  one  of  the  late  District  Courts  of 
the  city  and  county  of  San  Francisco  in  a suit  in  equity  brought 
by  Egbert  Judaon  et  al.  against  George  K-  Porter  et  al.  to  per- 
petually enjoin  the  latter  from  prosecuting  certain  actions  at 
law  theu  pending  for  the  recovery  of  seine  real  estate  which  was 
then  in  controversy  between  the  parties  to  the  suit  It  was 
admitted  by  the  pleadings  in  the  case  in  hand  that  the  plaintiff 
Porter  was  the  sole  party  interested  in  the  prosecution  of  the 
actions  enjoined,  and  on  the  trial  the  court  found  that  he  had 
incurred  and  paid  out,  for  the  services  of  counsel  in  and  about 
the  dissolution  of  the  injunction,  the  sum  of  one  thousand  dol- 
lars ; and  he  had  been  also  compelled  to  pay  as  a further  counsel 
fee  the  sum  of  two  hundred  dollars,  for  services  rendered  in  pro- 
curing from  the  court,  out  of  which  the  injunction  had  been 
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issued  final  judgment  that  the  plaintiffs  in  the  injunction  suit 
were  not  entitled  to  the  writ. 

These  were  the  only  two  items  of  damages  considered  and 
allowed  by  the  court,  and  the  question  arises,  Are  the  defend- 
ants liable  on  their  undertaking  for  each  of  these  items? 

Upon  the  final  decision  by  the  court  that  the  plaintiffs  were 
not  entitled  to  the  writ  of  injunction,  a cause  of  action  accrued, 
according  to  the  terms  of  the  undertaking,  to  recover  such  dam- 
ages as  had  been  sustained  by  reason  of  the  injunction. 

Reasonable  and  necessary  counsel  fees  expended  in  obtaining 
a dissolution  of  the  injunction  are  properly  allowable  as  dam- 
ages in  a suit  upon  the  undertaking.  (Wilson  v.  McEvoy,  25 
Cal.  172;  Prader  v.  Grimm,  28  Cal.  11.)  The  services,  for 
which  the  plaintiff  incurred  and  paid  out  one  thousand  dollars, 
were  rendered  by  his  counsel  on  two  motions  made  to  dissolve 
the  injunction,  and  on  appeal  from  the  last  order  refusing  to  dis- 
solve it  to  the  Supreme  Court,  where  the  order  was  reversed 
with  direction  to  the  lower  court  to  dissolve  the  injunction.  The 
services  upon  these  motions  were  necessary,  the  charge  for  them 
was  reasonable,  and  it  was  paid  by  the  plaintiff.  The  finding 
to  that  effect  is  fully  sustained  by  the  evidence,  and  the  sum 
was  properly  allowed. 

But  the  allowance  of  the  additional  sum  of  two  hundred  dol- 
lars for  the  alleged  services  of  counsel  in  obtaining  a final  judg- 
ment in  the  case,  that  the  plaintiffs  were  not  entitled  to  the 
injunction,  was  erroneous. 

The  record  shows  that  after  the  final  order  for  the  dissolution 
of  the  injunction  the  case  was  tried  on  its  merits  and  a judgment 
entered  for  the  plaintiff;  but  on  appeal  to  the  Supreme  Court 
from  the  judgment  it  was  reversed  and  the  cause  remanded  for  a 
new  trial.  Before  a new  trial  was  had  the  plaintiffs  declined 
further  to  prosecute  the  suit,  and  moved  the  court  to  dismiss  it ; 
that  motion  was  resisted  by  defendants,  and  the  court  denied  it, 
but  the  court  did  dismiss  the  action  after  deciding  that  the  in- 
junction had  been  improperly  issued.  Resistance  to  the  plain- 
tiffs’ motion  was  unnecessary,  because  the  dismissal  of  the  action 
upon  that  motion,  following  the  dissolution  of  the  injunction  and 
the  decision  of  the  case  by  the  Supreme  Court,  would  have  been 
equivalent  to  a final  decision  that  the  plaintiff  was  not  entitled 
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to  the  injunction,  even  if  the  previous  dissolution  did  not  have 
that  effect,  and  would  have  operated  as  a breach  of  the  under- 
taking on  injunction  upon  which  the  defendants  would  have 
become  liable  to  respond  in  damages.  ( Dowling  v.  Polack,  18 
Cal.  626 ; Leese  v.  Sherwood,  21  Cal.  164 ; Fowler  v.  Frisbic, 
37  Cal.  34.) 

But  liability  could  not  be  enforced  against  them  for  any  other 
counsel  fees  or  damages  than  the  reasonable  and  necessary  fees 
expended  in  obtaining  a dissolution  of  the  injunction.  After 
dissolution  the  cause  itself  still  existed,  independent  of  the  writ 
of  injunction;  and  the  expense  of  services  rendered  after  the 
dissolution  in  the  cause  itself,  or  in  resisting  a motion  to  dismiss 
the  cause,  was  not  damages  sustained  by  reason  of  the  writ; 
attorney’s  fee  for  services  rendered  in  the  case  after  dissolu- 
tion of  the  injunction  was  therefore  improperly  allowed.  ( Elder 
v.  Sabin,  66  I1L  131 ; Wilson  v.  Haeckcr,  85  111.  340 ; Robertson 
v.  Robertson,  68  Ala.  68;  Bustamente  v.  Stewart,  55  CaL  115.) 

There  was  no  error  in  refusing  to  strike  out  the  memorandum 
of  costs. 

Section  1033  of  the  Code  of  Civil  Procedure  requires  the 
party  in  whose  favor  judgment  is  rendered  to  file  and  serve  a 
memorandum  of  his  costs  and  disbursements  within  five  days 
after  notice  of  the  decision  of  the  court  when  the  case  is  tried 
without  a jury.  The  decision  referred  to  is  the  finding  of  facts 
and  conclusions  of  law,  signed  by  the  court  and  filed  with  the 
clerk  as  the  basis  of  the  judgment  entered.  (§§  632,  633, 
supra.)  In  the  case  in  hand  the  memorandum  was  filed  within 
five  days  after  the  filing  of  the  “ decision,”  and  it  was  filed  in 
time. 

Judgment  and  order  reversed  and  cause  remanded  unless  the 
plaintiff  remits  two  hundred  dollars  of  the  judgment.  Dpon 
remitting  that  amount  in  the  court  below  the  judgment  as 
modified  will  stand  affirmed. 

Ross,  J.,  and  McKinstby,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[Department  One. — Janaary  16,  1883.] 

THOMAS  MORAN,  Respondent,  v.  DANIEL  ABBEY 
et  al.,  PHILIP  HEFFNER,  Appellant. 

New  Trial — Newlt  Discovered  Evidence.  — A new  trial  will  not  be  granted 
on  the  ground  of  newly  discovered  evidence,  If  the  evidence  might  have  been 
produced  at  the  trial  by  the  exercise  of  reasonable  diligence.  This  rule  held  to 
be  applicable  to  evidence  of  a conversation  between  the  plaintiff  and  one  of 
the  defendants  previous  to  the  trial,  the  plaintiff  being  the  moving  party,  and 
giving  as  the  reason  for  not  producing  the  evidence  that  he  had  forgotten  the 
conversation. 

Witness  — Examination  — Leading  Questions  — Judicial  Discretion.  — On 
the  direct  examination  of  a witness,  leading  questions  may  be  allowed  by  the 
court  In  the  exercise  of  a sound  discretion,  and  the  action  of  the  court  In  that 
respect  can  only  be  reviewed  so  far  as  to  determine  whether  Its  discretion  has 
been  abused.  No  abuse  of  discretion  appearing  a new  trial  cannot  be  granted 
on  the  ground  that  the  court  erred  In  allowing  such  questions. 

Id.  — Party  Testiptino  on  his  Own  Behalf — Cross-Examination.  — The 
plaintiff  was  examined  as  a witness  on  his  own  behalf,  and  testified  fully  In 
relation  to  the  matters  In  controversy.  On  cross-examination,  he  was  asked 
as  to  certain  statements  on  the  subject  claimed  to  have  been  made  by  him  as 
a witness  In  another  case.  This  was  objected  to  on  the*  ground  that  the  record 
In  the  case  bad  not  been  produced.  The  court  overruled  the  objection.  Held, 
that  the  production  of  the  record  was  unnecessary,  and  that  the  objection  was 
properly  overruled. 

Judicial  Determination  — How  Proved  — Striking  out  Answer  or  Witness. 
— A judicial  determination,  being  a matter  of  record,  must  be  proved  by  the 
record  itself,  and  it  Is  not  error  to  strike  out  the  oral  statement  of  a witness 
as  to  what  the  determination  was. 

Immaterial  Error  no  Ground  por  a New  Trial.  — Where  the  answer  of  a wit- 
ness to  a question  asked  is  Improper,  hut  no  harm  could  have  resulted  from 
It,  a refusal  by  the  court  to  strike  the  answer  out  Is  an  Immaterial  error,  and 
no  ground  for  a new  trial. 

Promissory  Note  — Payment.  — The  payment  of  a promissory  note  by  a third 
person  at  the  request  of  the  maker  to  an  agent  bolding  It  for  collection  extin- 
guishes the  note,  and  cannot  afterwards  be  treated  as  a purchase.  The  obliga- 
tion to  pay  being  discharged,  a subsequent  transfer  of  the  note  by  the  payee 
to  the  person  making  the  payment  will  not  revive  It. 

Verdict — Sufficiency  of  the  Evidence  — Charoe  to  the  JonY. — The  case 
was  tried  by  a Jury,  and  the  verdict  being  against  the  plaintiff,  he  moved  for 
a new  trial,  which  was  granted.  In  support  of  the  motion,  he  relied  partly 
upon  Insufficiency  In  the  evidence,  and  errors  claimed  to  have  been  committed 
by  the  court  In  Its  charge  to  the  jury.  After  reviewing  the  evidence  and  ex- 
amining the  charge  in  connection  with  the  pleadings  and  circumstances  of  the 
case,  held,  that  the  verdict  was  In  accordance  with  the  evidence,  and  that 
there  was  no  substantial  error  in  the  charge. 


Appeal  from  an  order  of  Superior  Court  of  the  county  of 
Butte  granting  a new  trial. 

The  action  was  brought  on  a promissory  note  given  by  the 
defendants,  Abbey  and  Heffner,  to  one  Hancock.  The  contro- 
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versy  at  the  trial  was  between  the  plaintiff  and  Heffner,  Abbey 
having  been  discharged  in  bankruptcy.  The  additional  facts 
are  stated  in  the  opinion  of  the  court. 

J.  M.  Burt,  J o.  Hamilton,  and  J ohn  IF.  Turner,  for  Appel- 
lant. 

Gray  & Gale,  for  Respondent. 

McKee,  J. — This  case  has  been  before  the  court  on  a former 
appeal.  (58  Cal.  165.)  Upon  the  going  down  of  the  remittitur 
from  the  decision  then  rendered,  a re-trial  was  had  in  the  lower 
court  which  resulted  in  a verdict  for  the  defendant,  Heffner; 
but  upon  a motion  for  a new  trial  made  by  the  plaintiff,  upon  a 
statement  of  the  case  and  two  affidavits  of  newly  discovered  evi- 
dence, the  court  set  aside  the  verdict.  Whether  that  was  done 
upon  the  grounds  of  newly  discovered  evidence,  or  of  any  of  the 
specifications  of  error  contained  in  the  statement  does  not 
appear  by  the  record. 

But  the  newly  discovered  evidence  related  to  an  alleged  con- 
versation between  the  plaintiff  and  Heffner  about  the  promis- 
sory note  upon  which  the  action  was  brought ; and  the  affidavits 
concerning  it  were  made  by  the  plaintiff  himself  and  one  Wilson, 
both  of  whom  had  testified  as  witnesses  in  the  case.  In  his 
affidavit  the  plaintiff  deposes  to  “ absolute  forgetfulness  ” of  the 
conversation,  until  it  had  been  recalled  to  his  memory  by  Wil- 
son after  the  rendition  of  the  verdict  Wilson,  however,  had 
not  forgotten  it,  and  could  have  testified  to  it  at  the  trial,  if  he 
had  been  questioned  at  all  about  the  subject;  but  he  was  not 
Yet,  as  the  evidence  was  obtainable  by  the  exercise  of  ordinary 
diligence,  the  neglect  or  omission  of  the  plaintiff  to  draw  it  from 
the  witness  by  a proper  course  of  examination,  is  no  ground  for 
a new  trial.  It  is  well  settled  that  a new  trial  will  not  be 
granted  because  new  evidence  has  been  found  which  was  known 
to  a witness  at  the  trial  of  the  case,  and  might  have  been  ob- 
tained from  him  by  due  attention.  (Bond  v.  Cutler,  7 Mass. 
205 ; Mclntire  v.  Young,  6 Blackf.  496.) 

The  issues  in  the  case  which  were  submitted  to  the  jury  com- 
prised “ payment  and  satisfaction  ” of  the  note  in  suit,  and 
fraud  in  obtaining  a qualified  indorsement  of  the  note  from  the 
payee  after  it  had  been  paid ; and  it  is  urged  that  the  verdict  of 
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the  jury  was  properly  set  aside,  because  of  errors  Committed  by 
the  court  during  the  trial  of  the  cause  in  overruling  objections 
to  questions  propounded  to  witnesses,  in  admitting  and  exclud- 
ing testimony,  and  in  giving  instructions  to  the  jury. 

Four  or  five  specifications  of  error  relate  to  rulings  made  by 
the  court  in  denying  objections  by  counsel  for  plaintiff  to  lead- 
ing questions  asked  by  counsel  for  Heffner,  in  the  direct  exam- 
ination of  his  witnesses.  But  these  are  not  errors  for  which  a 
new  trial  will  be  granted.  We  are  not  aware  of  any  case  in 
which  a verdict  has  been  set  aside  for  the  reason  that  leading 
questions,  although  objected  to,  have  been  allowed  to  be  put  to 
a witness.  ( Green  v.  Gould,  9 Allen,  466;  Hopkinson  v.  Steel, 
12  Vt.  582;  Parsons  v.  Huff,  38  Me.  187 ; Mershoi  v.  Hobettr 
sack,  22  N.  J.  372.)  And  the  reason  is  that  the  examination 
of  a witness  in  the  trial  of  a case  is  a matter  within  the  sound 
discretion  of  the  trial  court,  who  may,  in  the  exercise  of  that 
judicial  discretion,  allow  or  disallow  leading  questions.  (§§• 
2044-2046,  Code  Civ.  Proc.)  A matter  resting  in  judicial  dis- 
cretion is  not  roviewable  in  an  appellate  court;  it  is  only  the 
abuse  of  such  a discretion  of  which  we  will  take  cognizance.  In 
this  case  no  such  question  is  presented  by  the  record. 

It  has  been  also  urged  that  the  court  erred  in  permitting  the 
defendant,  against  the  objections  of  plaintiff’s  counsel,  to  cross- 
examine  the  plaintiff  upon  matters  of  record,  without  producing 
the  record  itself.  But  the  objections  made  were  not  tenable 
because  the  cross-examination  related  to  the  testimony  which,  it 
was  claimed,  the  plaintiff  had  given  while  under  examination 
in  a court  of  record,  and  not  to  any  record  of  the  court.  The 
cross-examination  had  developed  the  fact  that  Abbey,  the  prin- 
cipal maker  of  the  note  in  suit,  had  been  adjudicated  a bankrupt 
before  the  maturity  of  the  note ; that  the  plaintiff  had  become 
possessed  of  all  the  available  property  of  the  bankrupt  before 
the  act  of  bankruptcy ; and  that  he  had  been  cited  to  appear  in 
the  Bankruptcy  Court  to  answer  under  oath  what  property  or 
effects  of  the  bankrupt  he  had  in  his  possession  or  under  his 
control;  and  the  object  of  the  cross-examination  objected  to  evi- 
dently was  to  show  that  the  plaintiff  had,  while  under  examina- 
tion in  the  Bankruptcy  Court,  produced  or  presented  the  promis- 
sory note  in  suit  to  that  court,  and  testified  that  he  had  paid 
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it  for  Abbey  at  his  request.  As  sworn  statements  or  admissions 
of  the  plaintiff  relevant  to  the  issues  of  payment  and  fraud, 
which  were  on  trial,  the  evidence  was  proper,  and  the  examina- 
tion of  the  plaintiff  for  that  purpose  was  unobjectionable. 

Nor  was  it  error  for  the  court  to  strike  out  the  oral  statement 
of  the  plaintiff  in  response  to  his  counsel  as  to  the  determina- 
tion by  the  Bankruptcy  Court  of  the  contest  between  him  and 
the  creditors  of  Abbey.  Whatever  judgment  or  order  had  been 
made  by  the  court,  as  the  result  of  the  plaintiff’s  examination, 
in  awarding  to  the  plaintiff  the  property  involved  in  that  con- 
test, was  a matter  of  record  provable  only  by  a production  of 
the  record  itself. 

The  next  exception  which  is  the  subject  of  a specification  of 
error  relates  to  the  refusal  of  the  court  to  strike  out  the  answer 
of  a witness  to  a question  which  had  been  put  to  him.  The 
witness  had  given  testimony  tending  to  prove  that  Abbey,  the 
maker  of  the  note,  and  the  plaintiff  came  together  to  the  bank, 
where  the  note  had  been  left  for  collection,  to  take  up  the  note, 
and  that  the  witness,  after  receiving  from  the  plaintiff  the 
money  due  upon  the  note,  surrendered  it.  Upon  being  asked 
“ To  whom  ? ” he  answered : “ I supposed  I was  surrendering  it 
to  Abbey.”  It  was  that  answer  which  the  court,  upon  motion 
of  the  plaintiff,  refused  to  strike  out. 

The  ruling,  if  error,  was  not  a substantial  one.  The  fact  in 
question  was  the  identity  of  the  person  to  whom  the  note  was 
surrendered  after  the  money  for  it  had  been  paid.  All  the  facts 
and  circumstances  attending  the  entire  transaction  had  been 
given  in  detail  by  the  witness ; and  after  his  answer  as  to  the 
surrender  of  the  note  he  testified  that  he  received  the  money, 
laid  the  note  upon  the  counter  for  the  party  to  take  possession 
of  it,  and  his  impression  was  that  the  plaintiff  took  it  up  from 
the  counter,  and  he  and  Abbey  then  went  away.  This  left  the 
question  upon  the  circumstances  connected  with  it,  for  the  jury, 
whose  duty  it  was  to  draw  the  proper  inferences  from  them,  and 
the  plaintiff  had  the  full  benefit  of  the  proof.  So  that  if  there 
was  any  error  in  the  refusal  to  strike  out  the  answer  it  was 
harmless,  and  would  not  justify  directing  a new  trial. 

This  brings  us  to  a consideration  of  the  grounds  of  litigation 
in  the  case  as  it  was  submitted  to  the  jury  under  the  instructions 
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of  the  court.  As  has  been  already  stated,  the  principal  subject 
of  controversy  was,  whether  the  transaction  by  which  the  plaint- 
iff obtained  possession  of  the  note  in  suit  amounted  to  a pur- 
chase or  payment  of  the  note.  The  note  was  given  on  the  30th 
of  December,  1875,  payable  one  year  after  date,  to  the  order  of 
George  Hancock,  at  the  banking  house  of  Rideout,  Smith  & Co., 
in  Oroville,  and  was  left  by  the  owner  in  the  bank  for  collec- 
tion. Before  it  matured,  Abbey,  the  principal  maker  of  the 
note,  had  turned  over  by  sale  or  otherwise,  all  his  available 
property  to  the  plaintiff ; this  property  comprised  one  hundred 
and  sixty  acres  of  land,  upon  which  Abbey  resided  with  his 
family ; one  thousand  six  hundred  head  of  sheep,  including  sev- 
eral hundred  head  which  belonged  to  his  wife;  seventy-five 
hogs,  and  “ ten,  fifteen,  twenty  or  thirty  tons  of  hay  ” ; and  on 
October  24,  1876,  Abbey  became  a voluntary  or  involuntary 
bankrupt  But  his  creditors  had  attached  the  property  which 
had  been  turned  over  to  the  plaintiff,  and  between  them  and 
him  a contest  arose,  in  which  he  was  cited  to  appear  in  the 
Bankruptcy  Court  for  examination,  under  oath,  touching  the 
property  or  effects  of  Abbey,  which  he  had  in  his  possession  or 
under  his  control.  Before  he  appeared  in  obedience  to  the  cita- 
tion he  obtained  possession  of  the  note  in  suit  In  getting  it 
he  knew  all  about  the  note,  the  parties  to  it,  and  the  legal  rela- 
tions existing  between  them.  He  himself  testified  that  he  knew 
— and  it  was  admitted  at  the  trial  of  the  case  — that  the  note 
had  been  given  to  secure  payment  of  a sum  of  money  which 
Abbey  had  borrowed  for  bis  exclusive  use  and  benefit;  that 
Heffner  signed  it  as  a joint  maker  for  the  accommodation  of 
Abbey,  and  that,  as  between  Hancock,  the  payee  of  the  note, 
and  Abbey,  Heffner  was  a surety  only.  Knowing  these  things, 
and  having  acquired  from  Abbey  possession  of  the  property 
about  which  he  was  engaged  in  a contest  with  the  creditors  of 
Abbey,  the  plaintiff  before  appearing  in  the  contest  entered  into 
a transaction  with  Abbey  about  the  note,  which  is  best  shown 
by  his  own  testimony : “ A few  days  before  the  transaction 
Abbey  spoke  to  me  about  taking  up  the  note.  He  told  me 
there  was  a note  in  the  bank  made  by  him,  and  that  he  was  try- 
ing to  raise  money  but  had  failed,  and  asked  me  if  I had  any 
money  to  loan.  I told  him  I had.  He  says  he  would  like  to 
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get  that  note  out  of  the  bank  before  any  costa  would  be  put  on 
him I took  up  the  note  at  his  request  I knew  Han- 

cock, the  payee  of  the  note.  I did  not  go  to  see  him  about  pur- 
chasing it.  ....  I went  to  the  bank  without  seeing  Hancock, 
the  owner  of  the  note,  at  all,  and  took  the  note  out  of  the  bank. 
. . . . I paid  the  note,  took  possession  of  it,  took  it  home,  put 
it  into  my  safe,  and  let  it  lay  there  three  years,  until,  before 
commencing  this  suit,  I went  upon  the  advice  of  my  lawyers, 
and  got  Hancock  to  indorse  it  At  first  Hancock  refused  to 
indorse,  because  he  had  got  his  money,  but  afterwards,  on  being 
assured  that  a qualified  indorsement  would  not  injure  him,  he 
consented.” 

From  this  testimony  alone  it  is  evident  that  in  the  transac- 
tion there  was  no  concurrence  or  privity  on  the  part  of  the  payee 
of  the  note  and  the  plaintiff.  Both  were,  as  to  the  transaction, 
strangers  to  each  other.  There  was  therefore  no  sale  of  the  note, 
and  no  obligation  on  tbe  part  of  the  payee,  arising  out  of  the 
transaction,  which  entitled  the  plaintiff  to  a transfer.  As  a 
friend  of  Abbey  and  at  his  request,  the  plaintiff  advanced  the 
money  to  take  up  the  note.  He  and  Abbey  were  therefore  the 
only  parties  to  that  transaction.  The  legal  effect  of  the  trans- 
action was  to  extinguish  the  obligation  of  the  note;  and  the  only 
obligation  which  arose  from  the  transaction  was  on  the  part  of 
Abbey. 

It  has  been  argued,  however,  that  “ if  there  was  no  contract 
of  sale  by  reason  of  a want  of  mutual  consent  between  the  plain- 
tiff and  the  payee  of  the  note,  then,  for  the  same  reason  and 
under  the  same  rule  of  law,  there  was  no  payment ; and  that  it 
follows  as  a necessary  conclusion  that  the  note,  being  neither 
paid  nor  purchased,  still  existed,  and  belonged  to  Hancock  until 
be  indorsed  it  to  the  plaintiff.” 

But  payment  of  a promissory  note  is  not  a contract ; it  is  per- 
formance of  the  obligation  arising  out  of  the  promise  to  pay. 
Any  one  of  the  several  parties  to  a joint  contract,  or  any  one  in 
his  behalf  and  at  his  request,  or  with  his  consent,  may  perform 
the  obligation ; and  when  performance  has  been  offered  or  made, 
and  the  money  accepted,  the  obligation  becomes  extinguished. 
The  parties  to  the  contract  are  no  longer  bound  to  each  other  by 
the  vinculum  legis  of  right  and  duty.  The  duty  being  dis- 
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charged  the  right  ceases  to  exist;  and  the  contract  itself,  though 
preserved  in  form,  is  no  longer  the  subject  of  sale  or  transfer. 
When  therefore  the  plaintiff,  at  the  request  of  Abbey  and  for 
his  benefit,  took  up  the  note,  the  contract  was  discharged,  and 
the  qualified  indorsement  of  it  by  the  payee,  three  years  after- 
wards, was  ineffectual  as  a transfer.  The  verdict  of  (he  jury 
was  therefore  according  to  the  evidence  and  the  law. 

In  the  charge  of  the  court  to  the  jury  we  find  no  substantial 
error.  Considered  as  a whole,  in  connection  with  the  evidence 
and  the  pleadings,  and  construed  with  reference  to  the  subject- 
matters  in  controversy,  end  the  claims  of  parties  before  the 
court,  it  was  substantially  correct  It  fairly  presented  the  case 
to  the  jury,  and  there  was  nothing  in  it  calculated  to  mislead 
the  jury.  There  were  therefore  no  grounds  for  a new  triaL 

Order  reversed. 

McKihbtby,  J.,  and  Ross,  J.,  concurred. 


[Id  Bab*.  — J.ouarj  23,  1883.] 

THE  PEOPLE,  Respondent,  v.  PATRICK  BARRY, 
Appellant. 


Pmjort  — Materiality  of  Testimony. — Where  a witness  b as  given  testimony 
material  to  the  Issue,  and  In  answer  to  a question  as  to  whether  he  had  not 
previously  made  a statement  different  from  the  testimony  then  given,  he  de- 
nies having  done  bo.  the  answer  affects  hla  credibility  as  a witness,  and  a 
charge  of  perjury  may  be  founded  upon  It. 

Id.  — EaRONEona  Instruction.  — The  court  charged  the  Joey  In  effect  that  If  the 
defendant  knowingly,  wilfully.  Intentionally,  and  falsely  testified  that  It  was 
Y.  and  not  K.  who  fired  the  first  shot,  and  did.  for  the  purpose  of  misleading 
the  Jury,  give  testimony  contradictory  to  statements  before  made,  falsely  and 
wilfully,  the  accusation  was  fully  made  out.  Held,  that  the  question  as  to 
who  did  In  fact  fire  the  first  shot  was  not  the  Issue  before  the  Jury ; they 
were  to  determine  whether  the  defendant  testified  falsely  In  denying  that  be 
had  on  a previous  occasion  stated  that  K.  fired  the  first  shot;,  and  the  charge 
being  calculated  to  mislead  the  Jury  was  therefore  erroneous. 

Appeal  from  a judgment  of  the  Superior  Court  of  tho  city 
and  county  of  San  Francisco. 

W.  E.  Webb,  for  Appellant 
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A.  L.  Eart,  Attorney-General,  and  Oeo.  If.  Tyler,  for 

Respondent. 


Morrison,  C.  J. — An  information  was  filed  against  the 
defendant  charging  him  with  the  crime  of  perjury,  and  a con- 
viction being  had  an  appeal  has  been  taken  to  this  court. 

The  defendant  filed  a demurrer  to  the  information,  which 
was  overruled  by  the  court;  and  the  first  question  presented  for 
our  consideration  relates  to  the  sufficiency  of  the  information. 

By  § 118  of  the  Penal  Code  it  is  provided  that  “ Every  per- 
son who,  having  taken  an  oath  that  he  will  testify,  declare, 
depose,  or  certify  truly  before  any  competent  tribunal,  officer,  or 
person,  in  any  of  the  cases  in  which  such  an  oath  may  by  law 
be  administered,  wilfully  and  contrary  to  such  oath,  states  as 
true  any  material  matter  which  he  knows  to  be  false,  is  guilty 
of  perjury.” 

Bishop  in  his  work  on  Criminal  Procedure,  vol.  2,  § 901, 
says : “ The  elements  of  this  offense  to  be  alleged  and  proved 
are — 

“ 1.  A judicial  proceeding  or  course  of  justice; 

“ 2.  The  defendant  having  been  sworn  to  give  evidence 
therein ; 

“ 3.  His  testimony ; 

“ 4.  Its  falsity ; 

“ 6.  Its  materiality  to  the  issue  or  point  of  inquiry.” 

An  examination  of  the  information  upon  which  the  defend- 
ant was  tried  and  convicted  will  show  that  it  contains  all  of  the 
elements  above  stated  as  constituting  perjury  at  common  law. 

It  is  averred  therein  that  the  case  of  The  People  v.  Isaac  M. 
Kalloch,  charged  with  the  murder  of  one  Charles  De  Young, 
was  on  trial  in  the  Superior  Court  of  the  city  and  county  of 
San  Francisco,  a court  having  jurisdiction  thereof ; that  on  the 
trial  the  defendant  was  called,  duly  sworn  and  examined,  as  a 
witness  on  behalf  of  the  defense;  that  on  said  trial  he  gave  cer- 
tain evidence,  which  is  set  forth  in  the  information;  that  such 
evidence  was  false ; that  the  defendant  knew  at  the  time  it  was 
given  that  it  was  false;  and  lastly  that  it  was  material  to  the 
issue  or  inquiry.  The  materiality  of  the  false  evidence  upon 
which  the  charge  of  perjury  was  predicated  is  questioned  on  the 
appeal,  and  we  will  briefly  consider  it 

N • 
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On  the  trial  of  Isaac  M.  Kalloch  for  the  murder  of  Charles 
De  Young,  it  became  a material  inquiry  in  the  case  whether  or 
not  De  Young  fired  a shot  at  Kalloch  before  the  latter  fired  at 
De  Young,  and  on  that  trial  Barry  testified  that  he  did.  He 
was  then  asked  if  he  (Barry)  had  not  stated  in  a conversation 
at  a designated  time  and  place,  and  in  the  presence  of  certain 
persons  named,  that  upon  the  occasion  of  the  shooting  of  De 
Young  he,  the  said  defendant  Barry,  saw  Kalloch  fire  the  first 
shot?  He  denied  having  made  such  statement.  Was  this  a 
material  inquiry,  and  could  a false  oath  in  respect  to  such  a 
matter  amount  to  perjury  ? 

The  evidence  of  Barry  that  Do  Young  fired  the  first  shot  was 
most  important  and  material,  as  it  tended  to  establish  a plea 
of  justification  set  up  and  urged  on  behalf  of  Kalloch,  as  a 
defense  to  the  homicide  with  which  he  was  charged.  For  the 
purpose  of  impeaching  the  witness  it  was  certainly  competent 
for  the  prosecution  to  prove  that  the  defendant  had,  on  an  occa- 
sion prior  to  the  trial,  made  the  statement  imputed  to  him,  and 
before  this  could  be  done  it  was  required  of  the  prosecution  to 
lay  a foundation  for  such  impeachment  This  could  only  be 
done  by  calling  the  attention  of  the  witness  to  the  contradictory 
statement  and  interrogating  him  respecting  it  It  therefore 
became  a matter  material  to  the  credibility  of  the  witness;  it 
was  a circumstance  material  to  the  issue  or  point  of  inquiry, 
and  a false  oath  respecting  it  was  perjury. 

In  the  case  of  Vtood  v.  People  of  the  State  of  New  York,  59 
N.  Y.  123,  it  is  said : “ The  indictment  does  not  allege  that 
either  of  the  statements  was  material,  nor  do  they  appear  to 
have  been  so  on  a comparison  of  the, statements  with  the  issues 
in  the  pleadings  or  by  any  extrinsic  proof.  It  is  not  necessary 
that  the  false  statements  should  tend  directly  to  prove  the  issue 
in  order  to  sustain  an  indictment.  If  the  matter  falsely  sworn 
to  is  circumstantially  material  or  tends  to  support  and  give 
credit  to  the  witness  in  respect  to  the  main  facts,  it  is  perjury ." 
And  it  is  equally  perjury  if  the  false  evidence  tends  to  dis- 
credit the  witness.  To  the  same  effect  is  the  rule  laid  down 
by  the  Supreme  Court  of  Massachusetts  in  the  case  of  Com- 
monwealth v.  David  Thompson,  12  Mass.  225. 

In  the  case  of  Rex  v.  Oiepe,  1 Ld.  Raym.  256,  it  was 
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said,  “ that  it  ia  not  necessary  to  appear  in  an  information  for 
perjury  to  what  degree  the  point  in  which  the  man  is  perjured 
was  material  to  the  issue,  for  if  it  is  but  circumstantially 

material  it  will  be  perjury So  if  a witness  swears  to 

the  credit  of  another  witness,  if  it  be  false  it  will  be  perjury  if 
it  conduce  to  the  proof  of  the  point  in  issue.” 

It  appears  to  us  to  be  plain,  both  on  principle  and  authority, 
that  the  question  whether  the  defendant  Barry  had  made  the 
statement,  respecting  which  he  was  interrogated,  and  which 
statement  he  denied  hawing  made,  was  material  to  the  case  on 
trial,  and  that  a false  oath  concerning  the  same  involved  the 
crime  of  perjury. 

But  the  judgment  will  have  to  be  reversed  for  error  in  the 
charge  of  the  court  to  the  jury.  The  following  is  a part  of  it : — 

“ I charge  you  that  if  you  believe  from  the  testimony  beyond 
a reasonable  doubt  that  there  was  such  trial  in  due  course  of  law 
of  said  Kalloch  in  this  court,  and  that  defendant  in  such  trial 
was  a witness  duly  sworn  in  the  cause,  and  that  he  did  testify  in 
the  cause,  and  did  in  such  testimony  wilfully,  falsely,  and  know- 
ingly convey  to  the  jury  in  such  case,  intentionally,  the  idea 
and  impression  and  belief  according  to  his  testimony  that  it  was 
not  said  Kalloch  but  was  said  De  Young  who  fired  the  said  first 
shot,  and  this  was  done  knowingly,  wilfully,  and  intentionally, 
and  falsely,  for  the  object,  reason,  and  intent,  and  to  the  end 
that  said  jury  should  be  misled  by  his  testimony  that  it  was 
said  De  Young  and  not  Kalloch  who  fired  the  first  shot,  . . . 
and  the  defendant  in  that  case  and  for  that  purpose  and  to  that 
end  did  give  such  testimony  inconsistent  with  and  contradictory 
to  such  alleged  statements  before  made,  or  alleged  to  have  been 
made,  did  give  it  falsely,  knowingly,  and  wilfully,  then  I charge 
you  that  the  accusation  of  the  information  against  him  for  the 
alleged  perjury  is  as  fully  made  out  as  if  the  precise  words  had 
been  proved  before  you.” 

The  court  did  not  keep  in  view  the  charge  on  which  the 
defendant  was  being  tried.  The  accusation  contained  in  the 
information  was  not  that  on  the  trial  of  Kalloch  the  defendant 
swore  falsely  as  to  who  fired  the  first  shot,  but  it  was  simply  a 
charge  that  the  defendant  on  that  trial  denied  that  he  had  on  a 
previous  occasion  stated  that  Kalloch  fired  the  first  shot  The 
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question  as  to  who  did  in  fact  fire  the  first  shot  was  not  the 
charge  upon  which  he  was  being  tried. 

Conceding,  therefore,  for  the  purpose  of  the  argument  that 
the  defendant  did,  in  his  testimony,  wilfully,  falsely,  and  know- 
ingly convey  to  the  jury  on  such  trial  the  impression  and  belief 
that  it  was  not  Kalloch  but  De  Young  who  fired  the  first  shot, 
yet  he  could  not  have  been  convicted  of  perjury  therefor  on  that 
information,  because  that  was  not  the  false  oath  with  which  ho 
was  charged.  The  charge  of  the  court  was  clearly  erroneous; 
it  was  calculated  to  mislead  the  jury,  and  on  plain  and  well- 
established  rules  of  law  it  becomes  our  duty  to  reverse  the 
judgment. 

Judgment  and  order  reversed  and  cause  remanded  for  a new 
trial. 

Thornton,  J.,  Mybick,  J.,  Ross,  J.,  and  Shabpstein,  J., 
concurred. 

McKee,  J.,  concurred  in  the  judgment. 

Rehearing  denied. 


t Department  Two. — J *00*17  23.  1883.] 

JOHN  C.  KING,  Assignee  in  Insolvency,  Respondent, 
v.  C.  N.  FELTON  et  al.,  C.  N.  FELTON,  Appellant. 

Plamiiko  — Misjoindkb  or  Pirn**  DcrsxoAST. — A comp] tint  against  oereral 
defendants,  same  of  whom  do  oot  appear  to  be  necessary  or  proper  parties.  M 
demurrable  for  * misjoinder  of  parties  defendant 

Id, — iMBorricrsnCT. — In  an  action  by  the  assignee  of  an  lnaolrent  debtor,  th* 
fact  of  an  assignment  moat  be  alleged  la  tbe  complaint  If  not  so  alleged,  tbs 
complaint  will  bo  tnanfBdent 


Appeal  from  a judgment  of  the  Superior  Court  of  the  county 
of  San  Bernardino. 

Waters  & Oibson,  for  Appellant 

Henry  M.  Willis,  and  C.  W.  C.  Rowell,  for  Respondent 

Per  Curiam.  — The  demurrer  of  the  defendant  Felton 
should  have  been  sustained. 
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First  — There  was  a misjoinder  of  parties  defendant  From 
the  case  as  presented  by  the  complaint  it  is  not  apparent  to  us 
why  either  the  Riverside  Land  and  Irrigating  Company  or  S.  C. 
Evans  was  joined  with  the  defendant  Felton.  There  is  no  state- 
ment of  fact  showing  that  either  of  them  was  a necessary  or 
proper  party;  the  facts  stated  apply  alone  to  Felton  as  a defend- 
ant. The  demurrer  was  sustained  as  to  the  Riverside  Land  and 
Irrigating  Company;  it  should  have  been  sustained  as  to 
Evans. 

Second  — The  complaint  does  not  state  facts  sufficient  to  con- 
stitute a cause  of  action.  Thg  plaintiff  sues  as  assignee  in  in- 
solvency of  one  Sayward. 

There  is  no  averment  that  an  assignment  was  ever  made.  Sec- 
tion 17  of  the  Insolvency  Act  of  1880  requires  that  an  assign- 
ment of  the  insolvent’s  property  shall  be  executed,  which 
assignment  shall  vest  the  title  of  the  property  in  the  assignee. 
It  is  alleged  in  the  complaint  that  Sayward  “ is  now  the  owner,” 
etc.  If,  at  the  time  of  commencing  the  action,  Sayward  was 
the  owner,  the  plaintiff  was  not;  if,  on  the  other  hand,  an 
assignment  had  been  properly  executed,  Sayward  was  not  the 
owner,  and  plaintiff  was. 

Other  errors  appear  in  the  transcript,  such  as  insufficiency  of 
findings  on  the  issues  presented;  but  as  the  case  is  here  deter- 
mined on  the  pleadings,  those  errors  are  not  for  decisive  consid- 
eration. 

Judgment  reversed  and  cause  remanded,  with  instructions  to 
sustain  the  demurrer  of  the  defendant  Felton,  with  leave  to 
plaintiff  to  amend. 
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t Department  One. — January  24.  1883.] 

JOHN  KELLY,  Respondent,  v.  WILLIAM  TEAGUE 
et  al.,  Appellants. 


Landlord  and  T*nant  — Breach  of  Cotbnant  — Unlawtcl  Dstainer. — If  a 
tenant  of  leased  premises  remain  In  possession  after  tbe  breach  of  a covenant 
on  his  part  contained  In  the  leaae.  which  cannot  subsequently  be  performed, 
an  action  may  be  brought  against  him  for  an  unlawful  detainer  without  notice 
to  perform  the  covenant. 

Pliadino  - Coontcr-Claim. — A summary  proceeding  against  a tenant  for  an 
unlawful  detainer  la  not  a proper  case  for  a counter-claim. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a now 
trial 

The  action  was  a summary  proceeding  for  an  unlawful  de- 
tainer. The  answer  set  up  an  indebtedness  from  the  plaintiff 
to  the  defendant  Teague  as  a counter-claim.  The  additional 
facts  are  stated  in  the  opinion  of  the  court. 

J.  C.  Bates,  for  Appellants. 

TF.  S.  Ooodfellcw,  and  Jarboe  & Harrison,  for  Respondent. 

Morrison,  C.  J. — The  complaint  in  this  case  alleges  that  on 
the  10th  day  of  February,  1875,  plaintiff  leased  to  defendant 
Teague  a certain  lot  of  land  in  the  city  of  San  Francisco  for  tlio 
term  of  ton  years,  at  a monthly  rental  of  fifty  dollars;  that  the 
lease  contained  a covenant  on  the  part  of  the  lessee  to  pay  “ all 
the  taxes  and  assessments  that  should  be  levied  upon  said  prem- 
ises during  the  term  ” ; that  defendant  entered  into  possession  of 
the  premises  under  the  lease  on  the  1st  day  of  March,  1875,  and 
has  held  the  possession  ever  since  either  in  person  or  by  sub- 
tenant; that  taxes  and  assessments  to  the  amount  of  $152.83 
were  levied  upon  the  premises  for  the  fiscal  year  ending  June 
30, 1882  ; that  said  sum  became  due  and  was  payable  on  the  26th 
day  of  December,  1881 ; that  defendants  failed  to  pay  the  taxes 
and  assessments  prior  to  the  28th  day  of  March,  1882,  and  by 
reason  of  such  failure  the  premises  were  sold  for  taxes  and  as- 
sessments due  thereon.  The  complaint  further  alleges  that  on 
tbe  13th  day  of  April,  1882,  the  plaintiff  served  on  each  of  tho 
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defendants  a notice  in  writing,  requiring  them  within  three  days 
after  the  service  of  the  notice  to  perform  the  condition  contained 
in  the  lease,  or  deliver  up  to  the  plaintiff  the  possession  of  the 
premises.  The  answer  denies  generally  all  the  averments  in  the 
complaint,  and  also  sets  up  a countar-claim.  Plaintiff  had 
judgment  for  restitution  of  the  possession  and  costs  of  suit. 

The  action  was  brought  under  § 1161  of  the  Code  of  Civil 
Procedure,  and  was  not  a proper  case  for  a counter-claim. 

The  first  point  made  in  defendant’s  brief  is,  that  the  com- 
plaint was  fatally  defective,  for  the  reason  that  there  was  no 
allegation  of  non-payment  of  taxes,  and  the  second  point  is,  that 
the  notice  was  fatally  defective  because  it  did  not  state  any 
amount,  or  the  year  for  which  the  taxes  were  due.  Neither  of 
these  points  is  well  taken.  The  complaint  is  sufficient,  and  no 
notice  was  required.  The  tenant  covenanted  to  pay  the  taxes, 
and  the  law  fixes  the  time  within  which  taxes  must  be  paid  The 
defendant  was  in  default,  and  had  broken  the  covenant  of  the 
lease  before  the  notice  was  received.  In  the  case  of  Ths  Opera 
House  v.  Bert,  52  Cal.  471,  the  court  say:  “ But  whether  the 
breach  did  or  did  not  operate  a forfeiture,  which  would  justify 
ejectment,  an  action  in  the  present  form  in  the  county  court  can 
be  maintained  only  upon  a refusal  to  perform  a covenant  which 
can  be  performed  after  breach,  and  the  notice  contemplated  by 
the  statute.”  The  leass  in  that  case  was  made  in  1875,  and  the 
forfeiture  insisted  upon  occurred  in  August,  1876.  The  present 
action  is  brought  under  a statute  approved  April  1,  1878,  which 
was  intended,  as  may  be  justly  inferred,  to  cover  just  such  a 
case  as  the  former  statute  did  not  embrace. 

By  § 1161  of  the  Act  of  1878  (sub.  3,  Code  Civ.  Proc.)  it  is 
provided  that  “ if  the  covenants  and  conditions  of  the  lease, 
violated  by  the  lessee,  cannot  afterward  be  performed,  then  no 
notice,  as  last  prescribed  herein,  need  be  given  to  said  lessee  or 
his  sub-tenant  demanding  the  performance  of  the  violated 
covenant  or  conditions  of  the  lease.” 

By  the  provisions  of  the  Code  as  it  now  exists,  and  has  ex- 
isted since  April,  1878,  the  right  of  action  by  the  landlord 
against  the  tenant  accrues  upon  the  latter  continuing  in  pos- 
session of  the  demised  premises  in  person,  or  by  his  sub-tenant 
after  a neglect  or  failure  to  perform  any  condition  or  covenant 
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of  the  lease,  and  no  notice  to  Mm  to  perform  is  required  if  it 
appears  that  the  covenant  or  condition  cannot  afterward  be  per- 
formed by  him. 

J udgment  and  order  affirmed  as  of  October  30,  1883. 

Ross,  J.,  and  MoKinstry,  J.,  concurred. 


(Department  Two. — January  24,  1888.J 

J.  C.  MERRILL,  Appellant,  v.  H.  B.  WILLIAMS  et  al.. 
Respondents. 

Contract  — Liability  or  Agents. — A contract  was  entered  Into  between  J.  C. 
Merrill  ft  Co.,  the  assignors  of  the  plaintiff,  and  the  defendants,  aa  agents  for 
the  ship  Tartar , In  relation  to  certain  money  In  the  hands  of  one  Ferris,  on 
which  a lien  was  claimed  In  favor  of  the  owners  of  the  ship.  The  existence  of 
this  lien  was  disputed  by  J.  C.  Merrill  ft  Co.,  who  also  asserted  a claim  to  the 
money,  and  the  contract  provided  In  substance  that  in  case  of  a determination 
adverse  to  the  Hen,  the  money  should  be  paid  over  to  them  In  part  satisfaction 
of  any  Judgment  they  might  recover  In  a particular  action  then  pending.  Their 
right  to  the  money  being  established  In  the  mode  contemplated  by  the  contract 
this  action  was  brought  on  the  theory  that  the  contract  bound  the  defendants 
personally  for  Its  payment.  Held , that  the  defendants  are  not  liable,  that  they 
contracted  merely  as  agents,  and  did  not  assume  any  personal  responsibility 
for  the  payment  of  the  money,  and  that  the  contract  amounted  simply  to  a 
stipulation  on  behalf  of  the  owners  of  the  ship  to  relinquish  all  claim  to  the 
money  In  case  the  lien  should  not  be  sustained. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

George  B.  Merrill,  and  McAllister  & Bergin,  for  Appellant. 

W.  H.  L.  Barnes,  for  Respondents. 

Per  Curiam. — It  appears  from  the  complaint  that  this 
action  is  upon  the  following  agreement  in  writing,  signed  by 
plaintiff's  assignors  and  defendants: — 

“ 1.  To  ascertain  the  amount  received  by  Ferris  from  inward 
freight  on  the  Tartar. 

“2.  To  ascertain  the  amount  collected  on  account  of  general 
average  by  Ferris. 

“ 3.  To  ascertain  the  amount  due  charterers,  under  general 
average,  for  coals  jettisoned  during  voyage  from  Australia  to 
San  Francisco. 
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“ These  above  amounts  being  ascertained,  W.,  B.  & Co., 
agents  for  owners,  do  agree  with  J.  C.  If.  & Co.,  that  in  case 
it  shall  be  determined  that  the  owners  of  the  Tartar  have  no 
lien  or  claim  prior  to  Merrill  & Co.,  under  the  charter  party, 
to  said  moneys,  the  same  shall  be  paid  over  to  J.  C.  M.  & Co. 
in  satisfaction  of  so  much  of  any  judgment  J.  C.  M.  & Co. 
may  recover  against  the  Austral.  & M.  S.  S.  Co.,  or  said  Forbes 
et  al.,  now  in  suit  in  the  Twelfth  District  Court  (case  18,308).” 
Defendants  had  judgment  in  the  court  below,  and  we  think 
the  proceedings  should  be  sustained. 

The  contract  did  not  impose  any  personal  liability  upon  the 
defendants,  but  tvas  simply  an  agreement  on  their  part  that  in 
a certain  event  moneys  in  the  hands  of  Ferris  should  be  paid 
over  to  Merrill  & Co.  As  the  agents  of  the  Tartar,  defend- 
ants agreed,  “ in  case  it  shall  be  determined  that  the  owners 
of  the  Tartar  have  no  lien  or  claim  prior  to  Merrill  & Co., 
under  the  charter  party,  to  said  moneys,  the  same  shall  be 
paid  over  to  J.  C.  M.  & Co.”  Paid  over  by  whom?  Not  by 
defendants,  because  they  did  not  have  the  money.  The  con- 
tract merely  amounts  to  a stipulation  on  the  part  of  the  de- 
fendants that  in  case  no  claim  or  lien  should  be  established  in 
favor  of  the  ship,  the  defendants,  as  the  agents  thereof,  would 
relinquish  all  claim  to  moneys  collected  by  and  in  the  hands 
of  Ferris. 

Judgment  affirmed. 

Hearing  in  Bank  denied. 


[Department  One. — January  28,  ISO*  J 

W.  F.  FRAZER,  Appellant,  v.  W.  W.  BARLOW  et  al., 
Respondents. 

Puudiko  — CovruiST  — Isco!*sist*nt  ALLaaiTiotia — Dimcbkkk. — In  an  ac- 
tion to  enforce  a lien  for  lumber  and  materials,  some  of  the  allegations  of  the 
eomplalnt  were  Inconsistent  with  statements  contained  In  the  notice  of  the 
lien,  a copy  of  which  was  attached  to  and  made  a part  of  the  complaint.  The 
defendants  demurred  for  ambiguity  and  uncertainty,  and  the  demurrer  was 
sustained.  The  plaintiff  declined  to  amend,  and  a judgment  was  entered 
against  him  on  the  demurrer.  Held,  that  the  objection  was  well  founded,  and 
the  demurrer  properly  suatalned. 
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Appeal  from  a judgment  of  the  Superior  Court  of  the 
county  of  Sacramento. 

L.  8.  Taylor,  for  Appellant 

Orove  L.  Johnson,  for  Respondent*. 

Peb  Curiam. — Appeal  from  a judgment  upon  demurrer 
entered  after  plaintiff  had  declined  to  amend  his  complaint. 

The  action  was  against  three  defendants  — Barlow,  Cronkite, 
and  Ellis  — to  foreclose  a mechanic’s  lien  for  a balance  due  for 
lumber  and  materials  furnished  and  used  in  the  construction 
of  a dwelling-house  on  a lot  of  land  in  the  city  of  Sacramento. 

The  notice  of  lien  was  included  in  and  made  part  of  the  com- 
plaint. The  notice  contains  the  statements  that  Cronkite  and 
Ellis  were  the  reputed  owners  of  the  land  upon  which  the  house  • 
was  builded ; that  the  materials  which  were  used  in  its  construc- 
tion were  furnished  to  Barlow,  Cronkite,  and  Ellis,  by  the 
plaintiff.  It  contains  no  statement  of  the  date  when  the  build- 
ing was  completed,  but  it  does  state  that  thirty  days  had  not 
elapsed  since  the  completion  of  the  building.  On  the  other 
hand  the  complaint  itself  alleges  that  Ellis  was  the  sole  owner 
of  the  land ; that  the  materials  were  furnished  to  Barlow  and 
Cronkite,  who  had  paid  the  cost  of  the  same,  except  a balance 
which  remained  due  and  unpaid  on  the  31st  of  October,  1881, 
and  that  the  house  in  the  construction  of  which  the  materials 
were  used  “ was  completed  November,  1881,”  and  the  notice 
of  lien  was  filed  “ December  2,  1881.”  These  inconsistent  and 
contradictory  statements  made  the  complaint  ambiguous,  uncer- 
tain, and  demurrable. 

Judgment  affirmed. 
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[In  Bank,  January  23,  1883.] 

HENRY  LORENZ  bt  al.,  Respondents,  v.  HENRY 
JACOB,  Appellant. 

Eminent  Domain  — Condemnation  of  Pmvatn  Peopiett  fo«  a Pxivatn  Usn 
— The  right  at  eminent  domain  la  reatrlcted  to  the  taking  of  private  property 
for  public  use.  It  cannot  be  exercised  In  favor  of  the  owners  of  mining 
claims,  to  enable  them  to  obtain  water  for  their  own  use  In  working  such 
claims,  though  the  Intention  may  also  be  to  supply  water  to  others  for  mining 
and  Irrigating  purposes. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  county 
of  Trinity,  and  for  an  order  refusing  a new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

F.  P.  Dann,  for  Appellant 

C.  E.  Williams,  for  Respondents. 

Mobbison,  C.  J. — Plaintiffs  commenced  proceedings  in  this 
case  under  § 1238  of  the  Code  of  Civil  Procedure  to  condemn 
certain  lands  belonging  to  the  defendant,  for  the  purpose  of  a 
ditch  then  under  process  of  construction  by  them. 

It  is  alleged  in  the  complaint  that  the  plaintiffs  are  now  con- 
structing and  completing  a ditch  for  the  purpose  of  carrying 
water  from  a certain  point  on  Connor  Creek  to  plaintiff’s  reser- 
voir on  Red  Hill  in  Trinity  County,  and  that  the  uses  for 
which  the  water  is  intended  and  designed  are  mining  and  irriga- 
tion. The  court  below  entered  a judgment  in  conformity  to  the 
prayer  of  the  complaint,  and  defendant  prosecutes  this  appeal. 

There  are  two  points  made  by  the  defendant’s  counsel  which 
we  will  briefly  consider:  first,  the  findings  are  insufficient  to 
support  the  judgment ; and  second,  the  evidence  shows  that  the 
use  for  which  the  property  is  sought  to  be  taken  is  a private  use. 
The  following  are  some  of  the  findings: — 

“ 3.  That  one  of  the  uses  for  which  the  proposed  ditch  is 
intended  is  the  sale  and  rental  of  water  for  mining  and  agricul- 
tural purposes. 

“ 9.  That  the  use  to  which  plaintiffs  intend  to  devote  the 
proposed  ditch  is  for  the  sale,  rental,  and  distribution  of  water 
to  the  mining  claims  and  agricultural  land  in  said  Red  Hill 
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Mining  District,  including  mining  and  agricultural  land  belong- 
ing to  said  plaintiffs,  and  is  not  a purely  private  use.” 

At  the  request  of  counsel  for  defendant,  the  following  addi- 
tional finding  was  filed  by  the  court: — 

“ 5.  With  the  exception  of  plaintiffs’  own  mine  the  owners  of 
the  different  mining  claims  and  agricultural  lands  mentioned 
could  be  served  with  water  by  means  of  ditches  already  in  exist- 
ence, and  have  been  so  served  with  water  in  former  years.  The 
ditches  so  used  have  ample  capacity  to  carry  the  waters  of  Con- 
nor’s Creek,  except  in  times  of  exceptionally  high  water.  Some 
of  these  ditches  have  fallen  into  disuse  or  have  been  worked 
away,  and  with  the  exception  of  the  Connor  ditch,  the  Jacobs 
ditch,  the  Mackey  ditch,  and  the  Butcher  ditch,  none  of  these 
ditches  have  rights  of  water  of  any  value,  either  for  mining  or 
irrigating  purposes.  To  serve  the  various  claims  and  agricul- 
tural lands  with  water  through  these  old  ditches  by  letting  the 
water  run  down  Connor’s  Creek  would  involve  a great  waste  of 
water,  unless  purchasers  would  take  it  at  all  times,  night  and 
day.” 

The  conclusion  of  the  court  below  was:  “ In  conclusion,  after 
a careful  examination  of  the  evidence  offered,  the  following 
appears  to  be  the  true  state  of  the  case:  Plaintiffs  are  the 

owners  of  the  most  valuable  interest  of  any  in  the  waters  of 
Connor’s  Creek,  which  stream  is  the  only  one  available  for 
working  the. mines  in  the  Red  Hill  Mining  District.  This 
water  they  have  used  for  many  years  past  in  working  their  own 
mines,  occasionally  renting  some  to  others  for  mining  or  irrigat- 
ing. Plaintiffs  cannot  work  their  mine  to  advantage  by  means 
of  ditches  now  in  existence,  and  rather  than  have  their  water 
become  worthless,  they  propose  to  make  a public  use  of  it,  in 
which  use,  as  a part  of  the  general  public,  they  will  be  entitled 
to  a share.  The  question  is  not  free  from  difficulties;  but  in 
my  judgment  the  statute  should  be  liberally  construed  in  a min- 
ing country;  and  if  it  appears  that  the  intended  use  is  a public 
one  to  a reasonable  extent,  the  right  of  way  should  be  granted.” 

We  think  that  both  points  are  well  taken. 

The  findings  are  insufficient  to  show  that  the  use  for  which 
the  water  was  intended  was  a public  use,  and  it  clearly  appears 
from  the  evidence  that  the  main  and  substantial  object  of  plaint- 
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iffs  is  to  use  the  water  in  working  their  own  mining  claims. 
Private  property  cannot  be  taken  for  such  a purpose.  (The 
Wilmington  Canal  and  Reservoir  Company  v.  Dominguez,  50 
Cal.  505 ; Cummings  v.  Peters,  56  Cal.  593 ; Bankhead  v. 
Brown,  25  Iowa,  540.) 

Judgment  and  order  reversed  and  the  court  below  is  in- 
structed to  enter  judgment  in  favor  of  defendant 

Myrtck,  J.,  McKinstry,  J.,  Ross,  J.,  and  Thornton,  J., 
concurred. 


[Department  Two. — January  25,  1888.] 

E.  A.  8.  PAGE,  Respondent,  v.  W.  B.  LATHAM, 
Appellant. 

Attachment  — Indebtedness  Secebed  bt  Mobtgaoe. — Lapse  of  time  Is  not 
sufficient  to  authorize  an  attachment  where  a mortgage  has  been  given  to 
secure  the  payment  ot  the  Indebtedness  on  which  the  action  Is  brought.  It 
cannot  be  assumed  that  the  Statute  of  Limitations  would  be  pleaded  in  action 
to  enforce  the  security,  nor  could  the  statute  have  run  without  any  fault  on 
the  part  of  the  creditor. 


Appeal  from  an  order  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco  refusing  to  discharge  an  attachment 

The  action  was  brought  on  two  promissory  notes  executed  by 
the  defendant  to  the  plaintiff.  At  the  commencement  of  the 
action  an  attachment  was  issued  against  the  property  of  the 
defendant  The  following  is  a copy  of  the  affidavit  on  which 
the  attachment  issued : — 

**  (Tltls  of  Court  and  Cause.] 

“ State  of  California, 

City  and  County  of  San  Francisco. 

“E.  A.  S.  Page,  being  duly  sworn,  says:  That  she  is  a 
plaintiff  in  the  above  entitled  action ; that  the  said  defendant  is 
indebted  to  her  in  the  sum  of  fifty-one  hundred  and  ninety- 
seven  dollars  in  gold  coin,  over  and  above  all  legal  set-offs 
and  counter-claims,  upon  certain  express  and  implied  contracts 
for  the  direct  payment  of  money,  to  wit:  upon  two  promissory 
notes  dated  November  16,  1871,  for  fourteen  hundred  dollars 
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each  and  interest  thereon,  made  by  defendant  to  said  plaintiff, 
and  the  subsequent  acknowledgment  in  writing,  and  promise  of 
said  defendant  to  pay  the  said  notes  and  the  interest  thereon ; that 
such  oontracts  were  made  and  are  payable  in  this  State,  and  that 
the  payment  of  the  same  has  not  been  secured  by  any  mortgage 
or  lien  upon  real  or  personal  property,  or  any  pledge  upon  per- 
sonal property;  that  originally,  at  the  time  of  the  making  of 
said  notes,  the  said  defendant  executed  and  delivered  to  one 
N.  Page  a mortgage  upon  real  property  purporting  to  secure 
the  payment  of  said  two  notes  and  the  interest,  but  that  said 
N.  Page  was  not  then  nor  has  he  since  been  the  holder  or  the 
owner  of  said  notes,  or  either  of  them,  and  that  said  mortgage 
has  become  valueless  without  any  fault  of  this  plaintiff,  or  of 
the  said  N.  Page,  by  reason  of  the  lapse  of  time. 

“That  the  said  attachment  is  not  sought,  and  the  said  action 
is  not  prosecuted  to  hinder,  delay,  or  defraud  any  creditor  or 
creditors  of  the  said  defendant 

“ E.  A.  S.  Page. 

“ Subscribed  and  sworn  to  before  me  this  29th  day  of  March, 
A.  D.  1880. 

“Sam’l  S.  Murfby,  Notary  Public.” 

The  defendant  moved  to  discharge  the  attachment  on  the 
ground  that  the  affidavit  was  insufficient  The  court  denied 
the  motion. 

B.  S.  Brooks,  for  Appellant 

Rhodes  & Barstow,  and  H.  Hamilton,  for  Respondent 

Pee  Cukiam. — The  motion  to  dissolve  the  attachment  should 
have  been  granted.  The  only  ground  stated  in  the  affidavit 
upon  which  the  plaintiff  claims  that  the  mortgage  given  as 
security  for  the  payment  of  the  note  has  become  valueless  is 
lapse  of  time.  The  plaintiff  docs  not  know,  nor  can  he  until 
demurrer  or  answer,  whether  or  not  the  plea  of  the  Statute  of 
Limitations  will  be  interposed.  If  that  plea  should  not  be 
interposed  the  security  would  remain.  Besides,  if  a person  per- 
mits the  statutory  time  to  pass,  is  it  not  his  act?  He  could 
have  brought  his  action  for  foreclosure  within  the  time;  if  he 
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omitted  to  do  so  it  was  his  own  act  by  which  the  security 
became  valueless. 

Order  reversed  and  cause  remanded,  with  instructions  to 
grant  the  motion. 

Hearing  in  Bank  denied. 


[Department  Two. — January  2B,  1888.) 

GABRIEL  BOVO,  Appellant,  v.  TERESA  BOVO, 
Respondent. 

Husband  and  Wifs — Divorce  — Community  Ptofmty. — When  a divorce  la 
(ranted  on  the  (round  of  adultery  or  extreme  cruelty  the  division  of  the  com- 
munity property  between  the  parties  will  not  be  disturbed  on  appeal,  unless 
the  discretion  of  the  court  In  that  respect  appears  to  have  been  abused 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Erancisco,  and  from  an  order  refusing  a 
new  trial. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

P.  B.  Nagle,  and  A.  H.  Loughborough,  for  Appellant. 

B.  N.  Swain,  A.  Craig,  and  L.  F.  Dunand,  for  Respondent 

Pee  Curiam. — Plaintiff  brought  his  suit  for  a divorce, 
charging  the  defendant  with  adultery,  and  defendant,  after 
denying  the  charge  in  her  answer,  filed  a cross-complaint  pray- 
ing a divorce  from  the  plaintiff  on  the  ground  of  extreme 
cruelty.  The  court  granted  a divorce,  but  upon  what  ground 
does  not  appear  in  the  transcript  Plaintiff  appealed,  and 
asks  for  a modification  of  the  decree. 

The  point  is  made  that  the  court  awarded  the  defendant  too 
large  a proportion  (nearly  one  half)  of  the  community  prop- 
erty. Section  146  of  the  Civil  Code  provides  that  “ if  the  de- 
cree be  rendered  on  the  ground  of  adultery  or  extreme  cruelty 
the  community  property  shall  be  assigned  to  the  respective 
parties  in  such  proportions  as  the  court,  from  the  facts  of  the 
case  and  the  condition  of  the  parties  may  deem  just” 
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In  view  of  all  the  facts  of  the  case,  as  established  by  the  evi- 
dence, we  cannot  say  that  the  court  awarded  too  large  a portion 
of  the  community  property  to  the  defendant,  and  therefore  we 
are  not  prepared  to  reverse  the  judgment  for  abuse  of  dis- 
cretion. The  circumstances  found  in  the  case  of  Brown  v. 
Brown , 60  Cal.  579,  were  very  different  from  those  appearing 
in  the  transcript  in  the  present  case,  and  therefore  that  case  is 
not  authority  in  this.  There  is  no  error  in  the  proceedings 
demanding  a reversal. 

Judgment  and  order  affirmed. 

Hearing  in  Bank  denied. 


[Department  One. — January  25,  1888.1 

J.  R.  SHARPSTEIN,  Respondent,  v.  PRISCILLA 
FRIEDLANDER,  Appellant. 


Law  or  the  Case  — Decision  on  Appeal. — A decision  on  appeal,  establishing 
the  legal  effect  of  an  agreement  with  reference  to  a right  asserted  under  It, 
becomes  the  law  of  the  case,  and  cannot  be  questioned  on  a second  appeal. 

Trust  — Liability  or  Tsustib. — The  defendant  had  possession  of  a promissory 
note  to  which  the  plaintiff  was  entitled  under  an  agreement  between  him  and 
one  Isaac  Fried  lander,  deceased,  and  the  action  was  brought  to  compel  an 
assignment  and  delivery  of  the  note  to  the  plaintiff.  The  note  was  payable  to 
Isaac  Friedlander,  who  held  it  at  the  time  of  hla  death,  and  the  defendant 
obtained  possession  of  It  as  executrix  of  his  estate.  After  the  commencement 
of  the  action  the  defendant  collected  the  note  by  off  setting  in  part  a claim 
which  the  maker  had  against  the  estate,  and  receiving  the  balance  In  money, 
and  thereupon  surrendered  the  note  to  the  maker.  A supplemental  complaint 
was  filed  stating  the  fact  of  the  collection,  and  demanding  a judgment  against 
the  defendant  for  the  amount  of  the  note.  Held , that  the  plaintiff  was  en- 
titled to  recover,  that  the  defendant  was  a trustee  for  his  benefit,  and  that  hep 
duty  was  to  deliver  the  note  to  him ; that  Its  collection  and  surrender  con- 
stituted a breach  of  trust,  and  that  she  was  personally  liable  for  the  amount. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  agreement  on  which  the  action  was  based  will  be  found 
in  the  report  of  the  case  on  the  former  appeal  — 54  Cal.  58. 

Doyle,  Barber  £ Scripture,  for  Appellant. 

McAllister  & Bergin,  for  Respondent. 
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Peb  Curiam. — When  this  case  was  before  the  late  Supreme 
Court,  on  a former  appeal  from  a judgment  upon  demurrer  to 
the  complaint  in  the  action,  54  CaL  68,  the  court  announced  as 
the  law  of  the  case  that  the  plaintiff  had  the  right  to  elect  to 
regard  the  two  promissory  notes  which  constituted  the  subject- 
matter  of  the  agreement  upon  which  the  action  was  founded, 
as  constituting  one  entire  fund,  and  to  take  as  his  share  of  the 
fund  the  unpaid  note  which  had  come  into  the  hands  of  the  de- 
fendant, who  claimed  to  hold  it  as  executrix  of  the  estate  of 
Isaac  Friedlander,  deceased.  Defendant  therefore  held  the 
note  for  the  benefit  of  the  plaintiff,  and  the  action  was  main- 
tainable against  her  personally,  and  not  as  representative  of  the 
estate  of  Friedlander. 

That  decision  has  been  challenged  on  the  argument  of  this 
appeal ; but  whatever  opinion  may  be  entertained  of  the  original 
question  involved  in  the  action  in  which  the  decision  was  ren- 
dered, the  decision  itself  must  be  regarded  as  a final  determina- 
tion of  the  rights  of  the  parties  to  the  promissory  note,  which 
was  the  subject-matter  in  suit.  The  plaintiff  was  entitled  to  it 
or  its  proceeds  if  collected  by  the  defendant.  Holding  the  note 
as  she  did  in  trust  for  the  benefit  of  the  plaintiff,  the  defendant 
had  no  authority  to  deal  with  it  as  her  own,  or  as  an  asset  of 
the  estate  of  which  she  was  executrix;  she  could  not  use  it  in 
payment  of  her  own  debt,  or  of  any  claim  against  the  estate. 
Hence,  when  she,  instead  of  discharging  her  trust  by  surrender- 
ing the  note  to  the  plaintiff,  collected  it  from  the  maker,  she 
became  personally  liable  for  the  proceeds  thereof ; and  she  was 
not  entitled  to  off-set  the  amount  by  any  claim  which  the 
maker  of  the  note  might  have  had  against  the  estate. 

Judgment  and  order  affirmed. 

Hearing  in  Bank  denied. 
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[Department  Two. — January  28.  1883.] 

WILLIAM  H.  BRODRIBB,  an  Insane  Person,  by  H. 
Goodall,  his  Guardian,  Respondent,  v.  LUTHER  0. 
TIBBITS  et  ai_,  Appellants. 

Bvtdinc*  — Ordeb  or  Probate  Conn  — Pxssnumon. — An  order  of  the  lata 
Probate  Court  of  the  county  of  San  Bernardino,  removing  a former  guardian 
and  appointing  hla  ancceaaor  wan  given  In  evidence  on  behalf  of  the  plaintiff. 
Ita  admlaalon  waa  objected  to  on  the  ground  that  no  notice  or  citation  bad 
been  served  on  the  former  guardian  to  ahow  cause  why  be  should  not  be  re- 
moved, but  It  did  not  appear  from  the  transcript  that  there  waa  any  founda- 
tion for  the  objection  In  point  of  fact  Held,  that  In  the  absence  of  a abowtng 
bo  the  contrary,  the  court  must  be  presumed  to  have  acted  correctly. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  county 
of  San  Bernardino,  and  from  an  order  refusing  a new  trial. 

Luther  C.  Tibbets,  for  Appellants. 

Paris  & Bledsoe,  for  Respondent. 

Pee  Curiam. — There  are  many  points  attempted  to  bo  pre- 
sented and  allegations  of  error  made  in  the  transcript  before  us, 
the  relevancy  or  materiality  of  which  are  not  apparent  to  us. 
We  see  but  one  point  which  we  deem  worthy  of  notice,  and  that 
is  in  reference  to  the  removal  of  the  former  guardian. 

On  the  trial  the  defendants  objected  to  the  admissibility  in 
the  evidence  of  the  order  of  removal,  and  the  appointment  of  a 
successor,  on  the  ground  that  no  notice  or  citation  had  been 
served  on  the  former  guardian  to  show  cause  why  he  should  not 
be  removed.  The  orders  of  the  court  were  received  in  evidence, 
but  are  not  brought  before  us ; therefore  there  is  nothing  in  the 
transcript,  except  the  statement  in  the  objection,  showing  that 
he  was  not  served ; and  in  such  case  we  may  presume  that  the 
action  of  the  court  was  correct  and  well  founded.  The  proceed- 
ings of  the  late  Probate  Court  are  to  be  construed  in  the  same 
manner  as  the  proceedings  of  courts  of  general  jurisdiction. 
(§  98,  Code  Civ.  Proc.,  before  amendments  of  1880.) 

Judgment  and  order  affirmed. 
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tDepartment  Two. — January  20,  1883.] 

C.  H.  SEYMOUR,  Respondent,  v.  L.  W.  WOOD  et  ad., 
Appellants. 

Dismissal  or  Action  — Oaon  Vacatixo  — DiacunoN  or  th»  Coonr. — Tbe 
dismissal  of  an  action  for  want  of  prosecution  may  be  act  aside  by  tbe  court 
In  tbe  exercise  of  a sound  discretion,  and  to  justify  a reversal  on  appeal,  there 
must  be  a dear  and  manifest  abuse  of  discretion. 


Appeal,  from  an  order  of  the  Superior  Court  of  the  county 
of  Nevada. 

The  dismissal  was  set  aside  on  the  ground  of  mistake,  inad- 
vertence, and  excusable  neglect. 

J.  C.  Caldwell,  and  J.  N.  Thome,  for  Appellant*. 

C.  W.  Cross,  for  Respondent 

By  the  Coukt. — The  court  below  dismissed  this  cause  on 
motion  of  defendants  for  want  of  prosecution,  and  on  a further 
motion  set  aside  the  order  of  dismissal.  An  appeal  is  prosecuted 
from  the  last  mentioned  order.  The  ruling  of  the  Superior 
Court  was  liberal,  but  we  cannot  see  that  it  abused  its  discretion 
in  vacating  the  order  of  dismissal.  A motion  to  set  aside  an 
order  of  dismissal  is  addressed  to  the  sound  discretion  of  the 
Superior  Court,  and  this  court  is  disposed  to  sustain  the  ruling 
of  the  court  below,  unless  there  is  a clear  and  manifest  abuse  of 
discretion.  No  such  clear  and  manifest  abuse  exists  here,  and 
tbe  order  must  be  affirmed. 

So  ordered. 


(In  Bank. — January  26,  1898.) 

P.  H.  NEWBILL  kt  ad.,  Appellants,  v.  J.  B.  WHIT- 
FIELD et  ad.,  Respondents. 

Ejectmcnt  — Mimrio  Claim  — PiNOisaa  — Scmcuxci  of  tub  Etidbncb. — 
Tbe  artloo  wax  brought  to  recovrr  possession  of  a mining  claim,  and  was  tried 
by  tbe  court  without  a jury.  Findings  were  filed,  and  a judgment  entered 
thereon  In  fasor  of  the  defendanta.  The  plaintiffs  moved  for  a new  trial, 
whleb  waa  denied.  One  of  the  grounds  of  tbe  motion  was  Insufficiency  In 
the  evidence.  Held,  on  a review  of  the  evidence,  that  It  waa  Insufficient  to 
sspport  the  findings,  and  that  a new  trial  should  have  been  granted. 

DXI1L  Cad—  « 
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Appeal  from  a judgment  of  the  Superior  Court  of  the  county 
of  San  Bernardino,  and  from  an  order  refusing  a new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Harris  & Allen,  BrickneU  & While,  and  C.  H.  Larrabee,  for 
Appellants. 

Satterwhiie  & Curtis,  Boyer  dt  Qibson,  C.  W.  Rowell,  and 
R.  E.  Bledsoe,  for  Respondents. 

Ross,  J. — The  contest  on  this  case  ia  between  the  claimants 
of  two  certain  mining  claims  called,  respectively,  the  Red  J acket 
and  Burning  Moscow,  situated  in  Grapevine  Mining  District,  in 
the  Calico  Mountains  of  San  Bernardino  County.  The  action  is 
ejectment — plaintiffs  claiming  the  lode  in  question  to  be  within 
the  lines  of  the  Red  Jacket,  and  the  defendants  that  it  is  a part 
of  the  Burning  Moscow. 

The  fact  is  not  disputed  that  the  plaintiff  Newbill  discovered 
the  Red  Jacket  on  the  26th  day  of  March,  1881,  whatever  its 
lines  may  be  held- to  be.  On  that  day,  in  traversing  the  moun- 
tain, he  discovered  certain  veins  of  rock  running  in  a northwest- 
erly and  southeasterly  direction,  and  containing  minerals  of 
value,  and  with  the  intention  of  locating  a mining  claim  thereon 
pursuant  to  the  laws  of  the  United  States,  and  of  the  local  cus- 
toms and  rules  of  the  district,  he  placed  a discovery  stake  in  the 
ground  near  the  vein,  with  a written  notice  signed  by  him, 
claiming  three  hundred  feet  on  each  side  of  the  ledge,  and  run- 
ning five  hundred  feet  southeasterly  and  one  thousand  feet 
northwesterly  along  the  vein,  and  stating  in  the  notice  that  he 
claimed  twenty  days  within  which  to  mark  the  boundaries  and 
record  his  claim  — the  time  claimed  being  the  time  allowed  by 
the  local  rules  and  customs  of  the  district  for  that  purpose.  A 
few  days  afterward,  and  before  the  11th  day  of  April,  1881, 
Newbill  again  went  upon  his  claim,  named  it  Red  Jacket,  and 
commenced  to  mark  its  boundaries.  For  the  purposes  of  our  de- 
cision we  shall  assume  — what  is  strenuously  denied  by  the 
appellants  — that  the  evidence  sustains  the  finding  of  the  oourt 
below  to  the  effect  that  at  that  time  he  (Newbill)  “erected  a 
stone  monument  about  five  hundred  feet  southeasterly  from  the 
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discovery  stake  and  notice  aforesaid,  with  a written  notice 
thereon  marked  southeastern  end  of  Red  J acket,  and  at  the  same 
time  erected  another  similar  stone  monument  about  three  feet 
northerly  from  the  last  named  monument,  and  put  a written 
notice  thereon,  marked  northeast  corner  of  Red  Jacket.” 

Owing  to  sickness,  Newbill  was  obliged  to  suspend  work,  and 
did  not  do  anything  further  at  that  time  in  locating  or  marking 
the  boundaries.  Continuing  sick  he  agreed  with  hU  co-plain tiJs 
— Wallace,  Parks,  and  Ferrell — that  they  should  go  upon 
the  ground  and  complete  the  location  and  marking  of  the  bound- 
aries of  the  claim,  in  consideration  of  which  they  were  to  have 
an  undivided  half  of  it  Accordingly,  on  the  12th  of  April, 
1881,  Wallace,  Parks,  and  Ferrell  went  upon  the  ground  and 
marked  out  the  boundaries  of  the  Red  Jacket  claim,  not,  how- 
ever, in  precise  accordance  with  the  discovery  notice  put  up  by 
Newbill  on  the  26th  of  March,  nor  in  accordance  with  the  sub- 
sequent monuments  put  up  by  him,  and  marked  as  the  south- 
eastern end  and  the  northeastern  corner  of  the  Red  Jacket,  but 
they  marked  the  boundaries  so  as  to  extend  about  six  hundred 
feet  along  the  vein  northwesterly,  and  about  nine  hundred  feet 
southeasterly  from  the  discovery  stake  and  notice,  with  a width 
of  a little  less  than  three  hundred  feet  on  each  side  of  the  vein, 
and  including  the  discovery  stake  and  notice.  Such  boundaries 
were  marked  by  erecting  a rock  monument  at  each  corner,  and 
at  the  middle  of  each  end,  and  at  the  middle  of  the  north  or 
northeast  side  line,  and  placing  written  notices  on  each  corner 
monument  marked  respectively:  Northeast  corner  Red  Jacket, 
northwest  corner  Red  Jacket,  southwest  corner  Red  Jacket,  and 
southeast  corner  Red  Jacket,  and  on  the  southeast  center  end 
monument  was  placed  a written  notice  of  which  the  following 
is  a copy : — 

“ NOTICE  OF  LOCATION  OF  QUARTZ  CLAIM  : 

“ Notice  is  hereby  given  to  all  whom  it  may  concern,  that  we, 
G.  B.  Wallace,  H.  C.  Parks,  P.  H.  Newbill,  J.  B.  Ferrell,  citi- 
zens of  the  United  States,  over  the  age  of  twenty-one  years,  hav- 
ing discovered  a vein  or  lode  of  quartz  or  rock,  in  place,  bearing 
silver  and  nickel,  within  the  limits  of  the  claim  hereby  located, 
have  this  day,  under  and  in  accordance  with  the  Revised  Stat- 
utes of  the  United  States,  chapter  six,  title  thirty-two,  located  fii- 


84 


Newbill  v.  Whitfield. 


[Sup.  Ct 


teen  hundred  linear  feet  of  this  vein  or  lode,  with  surface  ground 
six  hundred  feet  in  width,  situated  in  Grapevine  Mining  District, 
county  of  San  Bernardino,  State  of  California,  and  known  as 
the  Red  Jacket  Gold  and  Silver  and  Nickel  Quartz  Mining 
Claim,  and  extending  fifteen  hundred  feet  to  monument  south- 
east to  center  of  claim;  this  is  the  southeast  end  of  claim;  and 
three  hundred  feet  north,  eastern  center  of  Red  Cloud,  extend- 
ing northwest  fifteen  hundred  feet  to  northwest  center  of  Red 
Jacket  from  this  notice  of  the  discovery  or  prospect  shaft,  the  ex- 
terior boundaries  of  this  claim  being  distinctly  marked  by  refer- 
ence to  some  natural  object  or  permanent  monuments,  and  more 
particularly  described  as  follows,  to  wit:  Commencing  at  this 
notice,  and  bearing  westerly  fifteen  hundred  feet  from  this 
notice  to  a monument  on  center  of  claim;  thence  three  hundred 
feet  southwest  to  north  corner  of  Red  Cloud  Mine;  thence  fif- 
teen hundred  feet  along  this  line  of  Red  Cloud;  thence  three 
hundred  feeth  north  to  center  of  claim;  thence  three  hundred 
(feet)  northeasterly  to  corner;  thence  fifteen  hundred  feet 
northwesterly  to  monument;  thence  three  hundred  (feet)  to 
center  of  lead;  and  we  intend  to  hold  and  work  said  claim  as 
provided  by  the  local  customs  and  rules  of  miners,  and  the 
mining  statutes  of  the  United  States. 

“ Dated  on  the  ground  this  26th  day  of  March,  1881. 

“Discovered  March  26,  1881. 

“ P.  H.  Newbill,  Locator. 


Located  April  1,  1881. 

“P.  H.  Newbill. 

“G.  B.  Wallace. 

“ H.  C.  Paeks. 

“ J.  B.  Ferrell.” 

All  of  the  monuments  thus  erected  by  Wallace,  Parks,  and 
Ferrell  on  the  12th  of  April  were,  according  to  the  findings  of 
the  court  below,  placed  in  plain  and  conspicuous  places  except 
the  southeast  center  end  monument,  on  which  was  placed  the 
notice  above  copied,  which  monument,  according  to  the  findings, 
“ was  not  placed  in  a plain  or  conspicuous  place,  but  at  the  bot- 
tom of  a deep  and  abrupt  declivity  or  gulch,  in  an  obscuro 
place,  where  it  was  not  likely  to  be  seen  by  persons  looking  for 
monuments  or  passing  through  the  country,  and  it  was  much 
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smaller  than  any  of  the  other  monuments  mentioned.”  This 
finding  of  the  court  we  think  unsupported  by  the  evidence. 
Neither  the  testimony  of  Wiggins,  Ray,  nor  Parks,  cited  by 
counsel  for  respondents  sustains  it.  On  the  contrary,  the  testi- 
mony of  Parks  is,  that  a man  going  upon  the  ground  to  locate 
mining  claims  would  have  been  apt  to  have  seen  it  without  trac- 
ing the  monuments  around.  “ He  could  have  found  it  if  he 
started  to  go  up  the  mountain.  It  is  the  only  pass  by  which  he 
could  get  up  there,  and  that  notice  stood  right  in  the  pass.  He 
couldn’t  miss  the  monument,”  said  the  witness.  Moreover,  we 
can  conceive  of  no  motive  on  the  part  of  Wallace,  Parks,  and 
Ferrell,  or  either  of  them,  for  putting  the  notice  in  an  obscure 
place.  The  very  purpose  of  posting  it  was  to  assert  a claim, 
not  to  conceal  one. 

So,  also,  the  evidence  is  insufficient  to  sustain  the  finding  of 
the  court  below  to  the  effect  that  the  two  monuments  which  the 
court  finds  were  erected  by  Newbill  prior  to  April  11,  and 
marked,  respectively,  southeastern  end  of  Red  Jacket,  and 
northeast  corner  of  Red  Jacket  wore  to  the  knowledge  of  Wal- 
lace, Ferrell,  and  Parks  standing  and  allowed  to  remain  at,  and 
subsequent  to  the  time  they  marked  the  boundaries  of  the  Red 
Jacket  on  the  12th  of  April.  Not  only  is  there  no  evidence  that 
they  had  actual  knowledge  of  such  monuments,  but  it  would 
seem  incredible  that  they  would  have  left  them  standing  as  in- 
dicating the  extent  of  the  Red  Jacket,  when,  at  the  very  same 
time,  they  so  carefully  marked  out,  and  built  monuments  on 
other  boundaries  of  that  claim,  which  extended  far  beyond  the 
monuments  which  it  is  said  they  knowingly  left  standing. 

At  all  events,  when  the  defendants  went  on  the  ground  on  the 
16th  and  17th  days  of  July,  1881,  they  found,  or  could  have 
found  if  they  had  looked,  the  monuments  — eight  in  number  — 
erected  by  Wallace,  Parks,  and  Ferrell,  on  the  12th  of  April, 
with  the  notices  above  indicated.  Those  boundaries  included 
the  premises  in  controversy.  From  them  the  defendants  saw, 
or  ought  to  have  seen,  that  the  ground  was  appropriated  by 
others,  and  was  not  open  to  location  by  them. 

But  it  is  said  for  the  defendants  that  they  were  misled  by  the 
two  monuments  found  by  the  court  to  have  been  erected  by 
Newbill  prior  to  April  11.  That  this  was  not  so  is  conclusively 
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shown  by  the  fact  that  defendants  did  not  respect  those  monu- 
ments; for  they  so  located  their  claim  as  to  embrace  ground 
included  within  them,  as  well  as  within  the  boundaries  marked 
out  by  Wallace,  Ferrell,  and  Parks,  on  the  12th  of  April. 

Judgment  and  order  reversed,  and  cause  remanded  to  the 
oourt  below  for  a new  trial. 

Morrison,  0.  J.,  McKinstry,  J.,  Mybick,  J.,  and  Suarp- 
stein,  J.,  concurred. 


tin  Bank — January  28,  18SS-) 

EDWARD  P.  COLE,  Petitioner,  v.  THE  SUPERIOR 
COURT  OF  THE  CITY  AND  COUNTY  OF  SAN 
FRANCISCO,  and  JOHN  HUNT,  JR.,  one  of  the 
J tnxjKs  Thereof,  Respondents. 

SoanDU*  an  tnw  — Pown  to  Ootmucr  — Coapwiunoj  or  Attombt  — 
Jcbibdictjon  or  ram  Court. — ▲ guardian  ad  littm  was  appointed  to  bring  an 
action  on  behalf  of  certain  Infanta  and  an  Insane  person.  The  guardian  em- 
ployed an  attorney  to  prosecute  the  action,  and  made  a contract  with  him  as 
to  the  compensation  he  should  receive.  The  action  was  aucccaaful,  and  resulted 
In  a Judgment  for  several  thousand  dollars.  The  judgment  was  afterwards 
paid,  and  the  money  went  Into  the  bands  of  the  attorney.  The  court  there- 
upon made  an  order  fixing  the  compensation  of  the  attorney  without  regard 
to  the  contract,  and  requiring  him  to  pay  Into  court  the  residue  of  the  money. 
Hr  14,  that  the  guardian  ad  litem  had  no  power  to  make  the  contract,  and  thnt 
the  o^der  was  not  In  excess  of  the  jurisdiction  of  the  court. 

Certiorari  to  review  an  order  of  the  Superior  Court  of  the 
city  and  county  of  San  Fraucisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

E.  D.  Wheeler,  for  Petitioner. 

M.  C.  Hassett,  for  Respondents. 

Myrick,  J. — A writ  of  review  was  granted  on  the  applica- 
tion of  petitioner  to  review  the  action  of  the  Superior  Court 
had  upon  the  following  state  of  facts: — 

Catharine  McKecver,  an  insane  woman,  and  John  McKeever, 
Jane  McKeever,  and  Mary  MeKeever,  minors,  by  their  guardian 
ad  litem,  Margaret  Hayes,  commenced  an  action  against  the 
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Market  Street  Railway  Company,  to  recover  damages  for  the 
death  of  Daniel  McKeever,  the  husband  of  said  Catharine,  and 
the  father  of  said  minora.  The  said  guardian  ad  litem  employed 
the  petitioner,  E.  P.  Cole,  Esq.,  an  attorney  at  law,  to  com- 
mence and  prosecute  said  action  as  attorney  for  the  plaintiffs. 
The  guardian  ad  litem  had  no  means  with  which  to  pay  the 
necessary  expenses  of  the  action,  including  costa  and  the  attor- 
ney’s fees,  and  Mr.  Cole  undertook  to,  and  did  pay  the  costs. 
Such  proceedings  were  had  in  the  action  that  on  the  9 th  day  of 
December,  1880,  judgment  was  recovered  by  the  plaintiffs 
against  the  railway  company  for  $6,501.25  damages,  with  inter- 
est, and  $108.50  costs;  which  judgment,  on  appeal,  was  af- 
firmed by  this  court.  Upon  the  going  down  of  the  remittitur  an 
execution  was  issued  February  3,  1882,  and  on  the  following 
day,  February  4,  the  railway  company  paid  to  Mr.  Cole  the  sum 
of  $7,144.26,  being  the  full  amount  then  due  for  damages,  in- ' 
terest,  and  costs;  and  Mr.  Cole  caused  satisfaction  to  be  entered. 
During  the  pendency  of  said  appeal  in  this  court,  to  wit,  on  the 
28th  day  of  October,  1881,  letters  of  gyardianship  of  the  per- 
sons and  estates  of  the  said  minors  were  duly  issued  by  the 
proper  court,  to  wit,  the  Superior  Court  of  the  city  and  county 
of  San  Francisco,  to  Daniel  Sheerin.  On  the  4th  day  of  Febru- 
ary, 1882,  the  day  on  which  the  attorney  received  the  amount  of 
the  judgment,  the  said  Daniel  Sheerin,  as  guardian,  petitioned 
the  Superior  Court  in  which  said  judgment  had  been  rendered 
for  an  order  that  Mr.  Cole  pay  the  money  into  court,  and  that 
the  court  fix  his  proper  compensation.  An  order  to  show  cause 
was  made  and  served.  On  the  hearing  the  attorney  admitted 
the  receipt  of  the  money,  and  that  he  was  ready  and  willing  to 
pay  to  any  person  authorized  to  receive  the  same,  the  amount 
which  justly  and  fairly  belonged  to  the  plaintiffs,  but  objected 
that  the  court  had  no  authority  to  fix  the  compensation,  or  to 
compel  him  to  pay  the  money  into  court.  The  court  overruled 
the  objection,  and  after  hearing  testimony  fixed  the  full  com- 
pensation of  counsel  for  the  plaintiffs  for  services  and  expenses 
at  $2,500,  and  ordered  that  the  balance  of  the  amount  received 
be  paid  into  court  by  two  o’clock  of  February  8,  1882.  On  the 
9th  day  of  February,  1S82,  Mr.  Cole  paid  into  court  $4,644.26, 
leaving  in  his  hands  $2,500,  the  amount  fixed  by  the  court,  and 
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on  the  same  day  the  court  ordered  that  $3,000  of  the  amount  so 
paid  be  paid  to  Sheerin,  the  guardian  of  the  minors,  on  hia  giv- 
ing a proper  bond. 

The  question  for  consideration  before  us  is,  aa  to  the  power  of 
the  Superior  Court  in  which  the  action  was  pending,  and  the 
judgment  was  obtained,  to  fix  the  compensation  of  the  attorney 
employed  by  the  guardian  ad  litem,  and  order  the  balance  paid 
into  court.  It  is  proper  to  remark  that  the  only  objection  ap- 
pearing on  the  part  of  the  attorney  is  aa  to  the  power  of  the 
court  to  make  the  order.  It  is  urged  on  his  behalf  that  the 
court  had  no  power  “ to  take  from  Mr.  Cole’s  pocket  money 
lawfully  in  hia  possession,  and  that  he  claimed  in  good  faith  to 
be  his  own,  and  transfer  it  to  the  custody  of  the  clerk  of  the 
court  ” [we  quote  from  the  argument]  ; that  the  Constitution  of 
this  State  guarantees  to  all  the  right  of  trial  by  jury,  and  that 
“ no  person  shall  be  deprived  of  life,  liberty,  or  property,  with- 
out due  process  of  law  that  he  had  the  right  to  submit  to  a 
jury,  in  a regular  action  instituted  to  that  end,  evidence  aa  to 
what  would  be  a proper  compensation,  and  to  have  the  deter- 
mination of  the  jury  thereupon. 

By  the  law  of  the  State,  § 1021,  Code  of  Civil  Procedure, 
“ the  measure  and  mode  of  compensation  of  attorneys  and  coun- 
sellors at  law  is  left  to  the  agreement  express  or  implied  of  the 
parties  and  in  cases  where  an  attorney  is  employed  by  a per- 
son capable  of  making  a contract,  which  shall  bind  him  or  those 
whom  he  may  represent,  the  attorney  may  have  his  action  to 
recover  the  amount  agreed  upon  in  the  one  case,  or  the  value 
of  the  services  in  the  other;  and  in  such  cases,  the  fact  of  the 
existence  of  the  contract  and  the  amount  agreed  upon,  or  the 
value  may  be  submitted  to  a jury.  But,  in  cases  where  there  is 
no  one  authorized  to  make  a binding  contract,  the  section  of  the. 
Code  above  referred  to  would  not  apply.  There  must  be  some 
one  on  either  side  authorized  to  contract,  or  there  is,  of  course, 
no  valid  contract.  In  Gurnee  v.  Maloney,  38  Cal.  85,  this 
court  held  that  the  administrator  of  the  estate  of  a deceased  per- 
son could  not  make  a contract  for  the  payment  of  fees  for  ser- 
vices to  be  rendered  by  an  attorney  which  would  bind  the  estate. 
It  seems  to  have  been  conceded  in  that  case  that  the  adminis- 
trator had  power  to  select  an  attorney,  but  such  selection  would 
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be  made,  and  the  services  would  be  rendered  in  view  of  the  rule 
that  the  proper  court  [in  that  case  the  Probate  Court]  would 
have  the  right  to  pass  upon  and  determine  the  proper  compensa- 
tion. In  the  matter  before  us  neither  of  the  plaintiffs  in  the 
action  under  consideration  could  have  employed  an  attorney  to 
commence  or  prosecute  the  action  — neither  could  have  brought 
the  action  in  his  or  her  own  name  — each  of  them  was  under 
disability;  it  was  therefore  necessary  that  the  action  should  be 
brought  by  a general  guardian,  or  by  a guardian  ad  litem.  In 
the  case  of  a general  guardian  the  appointment  would  have  been 
made  after  due  proceedings  under  article  2,  chapter  14,  Code 
Civ.  Proc. ; in  the  raise  of  a guardian  ad  litem  the  appointment 
would  be  made  by  the  court  in  which  the  action  was  pending, 
or  was  about  to  be  commenced.  It  is  not  necessary  to  consider, 
in  this  case,  the  powers  of  a general  guardian  regarding  the 
employment  of  an  attorney;  we  are  now  considering  only  the 
powers  of  a guardian  ad  litem.  The  guardian  ad  litem  is  an 
officer  of  the  court  appointing  him ; his  duties  are  “ to  represent 
the  infant,  insane  or  incompetent  person  in  the  action  or  pro- 
ceeding.” (Code  Civ.  Proc.  § 372.)  He  may,  doubtless,  employ 
an  attorney  to  assist  him  in  the  prosecution  or  defense  of  the 
action,  but  he  may  not  make  a contract  for  the  payment  of  com- 
pensation which  shall  absolutely  bind  the  ward  or  his  estate. 
He  is  like  an  agent  with  limited  powers.  If  he  collect  the 
amount  of  a money  judgment  recovered  by  the  plaintiff  in  the 
action,  it  should  seem  that,  from  the  nature  of  his  office,  he  may 
be  compelled  to  an  accounting  by  the  court  from  which  he 
received  his  authority.  The  court  is,  in  effect,  the  guardian  — 
the  person- named  as  guardian  ad  litem  being  but  the  agent  to 
whom  the  court,  in  appointing  him  (thus  exercising  the  power 
of  the  sovereign  State  as  parens  patriae ) has  delegated  the  execu- 
tion of  the  trust;  and  through  such  agent  the  court  performs  its 
duty  of  protecting  the  rights  of  the  infant  or  incompetent  per- 
son. His  powers  are  certainly  no  greater  than  those  of  a gen- 
eral guardian.  Like  the  latter  he  may  be  allowed  a credit  for 
moneys  advanced  or  paid  out  of  the  fund  collected,  as  reasonable 
compensation  for  the  expenses,  and  for  the  services  of  an  attor- 
ney. But  he  has  no  power  by  specific  agreement  with  the 
sttorney  to  fix  such  compensation  absolutely.  An  attorney 
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accepting  employment,  and  rendering  services  under  such  cir- 
cumstances, must  rely  upon  the  subsequent  action  of  the  court 
in  ascertaining  and  adjudging  proper  compensation.  He  cannot 
determine  the  amount,  nor  can  he  retain  what  he  or  the  guardian 
ad  litem  may  deem  a proper  sum,  leaving  it  to  the  general 
guardian  to  sue  for  the  excess.  There  is  no  place  here  for  the 
doctrine  of  an  implied  promise  upon  a quantum  meruit.  The 
presumption  of  a promise  is  rebutted  by  the  fact  that  the  guar- 
dian had  no  power  to  contract  in  such  manner  as  to  bind  the 
assets  of  the  ward  except  conditionally.  The  attorney  perform- 
ing legal  services  for  the  infant  aids  the  court  in  carrying  out  its 
duty  of  protection ; he  is  not  only  an  officer  of  the  court  in  the 
general  sense,  but  is  the  special  agent  through  which  the  court 
acts ; in  this  respect  his  position  being  analogous  to  that  of  an 
attorney  employed  by  a general  guardian,  or  by  an  executor  or 
administrator.  In  the  cases  last  referred  to  the  compensation 
is,  under  our  system  of  laws,  fixed  by  the  Probate  Court  The 
statute  being  silent  as  to  the  tribunal  which  is  to  fix  the  com- 
pensation in  case  of  a guardian  ad  litem,  it  seems  to  reasonably 
follow  that  the  court  placing  him  in  position  and  making  use  of 
his  service  would  have  the  fixing  of  his  disbursements  and  the 
compensation  of  the  attorney  employed. 

The  cases  cited  by  the  petitioner  do  not  apply  to  this  case. 
In  re  Paschal,  10  Wall.  483,  was  a case  of  employment  with 
power  to  contract.  In  that  case,  the  party  applying  for  the  order 
that  his  attorney  pay  to  him  the  amount  collected,  was  capable 
of  contracting,  and  bad  contracted,  for  the  employment  and  for 
the  compensation;  and  the  attorney  claimed  the  right  to  have 
his  accounts  with  the  client  fully  adjusted.  The  court  held  that 
it  would  not,  in  such  a proceeding,  adjust  the  accounts,  but 
would  leave  the  party  to  his  action.  The  court  did  not  stand 
in  any  such  relation  with  the  party  and  the  attorney,  as  courts 
stand  with  regard  to  infants  and  attorneys  acting  in  their  behalf. 

It  is  urged,  that  by  not  permitting  the  attorney  for  the  infant 
to  retain  such  portion  of  the  money  collected  as  he  may  deem 
just,  he  is  deprived  of  his  property  without  due  process  of  law, 
and  is  also  deprived  of  his  constitutional  right  of  trial  by  jury. 
The  error  of  the  petitioner  is  in  supposing  that  any  specific  por- 
tion of  the  money  is  his  property.  Such  portion,  only,  of  the 


Digitized  by  Google 


Jan.  1883.]  Cole  v.  Superior  Court. 


01 


money  collected  will  be  his  property  as  the  court  may  fix;  and 
until  so  fixed,  he  has  no  such  right  of  property,  as  is  ‘contem- 
plated by  the  Constitution.  In  accepting  the  employment  he 
consented  to  perform  his  duty  without  other  compensation  than 
such  as  might  be  allowed  by  the  court.  The  guarantee  of  the 
right  of  trial  by  jury  does  not  apply  to  such  a case  as  this. 
There  is  no  question  of  fact  for  a jury  to  try.  The  court  fixes 
the  amount,  and  when  so  fixed  it  is  settled. 

It  is  also  urged  that  there  was  no  power  to  direct  the  money 
to  be  paid  on  the  application  of  the  genera]  guardian;  that  so 
long  as  the  appointment  of  the  guardian  ad  litem  remained 
unrevoked,  the  general  guardian  bad  no  standing  in  regard  to 
the  suit  It  is  sufficient  to  say  that  the  appointment  of  the 
guardian  ad  litem  is  made,  as  the  name  of  the  office  indicates, 
for  the  purpose  of  the  suit  — to  represent  the  ward  tn  the  action. 
When  the  action  is  terminated,  the  amount  recovered  becomes 
assets  of  the  ward,  to  be  managed  and  controlled  for  his  benefit. 
The  guardian  ad  litem  does  not  manage  the  ward’s  general 
estate,  investing  and  reinvesting,  but  such  duties  are  performed 
by  the  general  guardian ; and  in  order  to  perform  those  duties 
he  should  have  the  control  of  the  property. 

The  amount  allowed  to  Mr.  Cole  for  his  services  and  dis- 
bursements was  twenty-five  hundred  dollars.  The  costs  recov- 
ered amounted  to  one  hundred  and  eight  dollars  and  fifty  cents. 
It  would  thus  appear  that  the  court  allowed  as  compensation 
for  services  nearly  twenty-four  hundred  dollars;  and  these 
amounts  he  was  permitted  to  retain.  The  court  certainly  had 
power  to  direct  him  to  pay  over  the  remainder.  Possibly  the 
court  might  have  had  power,  before  fixing  this  amount  for  his 
services,  to  require  him  to  pay  over  tbe  whole  sum  collected, 
and  afterwards  make  such  allowances  as  should  be  just,  but  the 
court  saw  fit  to  make  tho  allowance  first,  and  order  the  balance 
to  be  paid  over.  We  see  no  error. 

Writ  dismissed. 

Morrison,  C.  J.,  Thornton,  J.,  and  Ross,  J.,  concurred. 

Sharpsteih,  J.,  dissenting.  — It  is  conceded  that  the  guar- 
dian ad  litem  was  authorized  to  employ  an  attorney  to  prosecute 
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the  action  for  the  infant  plaintiffs,  and  that  the  plaintiff  here 
was  duly  employed  by  said  guardian  ad  litem  to  prosecute  said 
action,  and  that  he  did  prosecute  it  to  final  judgment;  and  that 
he  received  the  sum  recovered  and  discharged  said  judgment  as 
he  was  authorized  to  do.  (Code  Civ.  Proc.  § 283.) 

And  it  will  probably  be  conceded  that  if  the  parties,  for  whom 
he  appeared  in  the  action  in  which  he  recovered  such  judgment, 
had  been  adults,  the  court  in  which  said  action  was  tried  could 
not  in  a summary  manner  have  determined  the  “ measure  and 
mode  of  his  compensation,  because  that  “it  left  to  the  agree- 
ment, express  or  implied,  of  the  parties.”  (Code  Civ.  Proc. 
§ 1021.)  There  are  cases  in  which  a court  will  summarily  com- 
pel an  attorney  to  pay  over  money  which  he  has  received  in  sat- 
isfaction of  a judgment  recovered  by  his  client.  But  those  are 
cases  in  which  it  is  charged  and  made  to  appear  that  the  attor- 
ney by  not  paying  the  money  over  is  acting  in  bad  faith.  “ It 
is  this  misconduct  on  which  the  court  seizes  as  a ground  of 
jurisdiction  to  compel  him  to  pay  the  money  in  conformity  with 
his  professional  duty.  The  application  against  him  in  such 
cases  is  not  equivalent  to  an  action  of  debt  or  assumpsit,  but  is  a 
quasi-criminal  proceeding  in  which  the  question  is  not  merely 
whether  the  attorney  has  received  the  money,  but  whether  ho 
has  acted  improperly  in  not  paying  it  over.  If  no  dishonesty 
appears,  the  party  will  be  left  to  his  action.”  (In  re  Paschal, 
10  Wall.  483.) 

The  only  question  which  we  have  to  determine  in  this  pro- 
ceeding is,  whether  the  Superior  Court  acted  without  or  in 
excess  of  its  jurisdiction?  And, unless  this  case  is  distinguish- 
able from  Paschal’s,  this  question  is  not  altogether  new.  For 
as  we  interpret  the  opinion  in  that  case,  the  court  distinctly  held 
that,  in  the  absence  of  an  allegation  or  proof  of  bad  faith  on  the 
part  of  an  attorney  retaining  money  collected  by  him  for  a 
client,  the  court  would  not  have  jurisdiction  to  proceed  in  a 
summary  manner  against  the  attorney  to  compel  him  to  pay  it 
over  to  the  client.  That  it  was  prima  facie  the  duty  of  the 
attorney,  “after  deducting  his  own  costs  and  disbursements,”  to 
pay  over  the  residue  to  his  client  But  that  for  his  fees  and 
disbursements  he  had  a lien  upon  the  fund  in  his  hands,  and 
was  under  no  obligation  to  pay  over  anything  beyond  the  amount 
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remaining  in  his  hands  after  deducting  the  amount  of  his  fees 
and  disbursements.  And  that  where  it  appeared  the  attorney 
and  client  honestly  differed  as  to  the  amount  of  such  fees  and 
disbursements,  they  would  be  left  to  the  usual  remedy  at  law. 
A motion  for  an  order  to  have  an  attorney  pay  over  money 
which  he  has  collected  for  a client  cannot  be  properly  granted 
unless  the  neglect  or  refusal  to  pay  it  over  be  imputable  to  a 
dishonest  motive.  The  motion  must  be  based  upon  the  miscon- 
duct of  the  attorney.  That  is  necessary  in  order  to  give  the 
court  jurisdiction  to  proceed  in  a summary  manner.  Such  we 
understand  to  be  the  doctrine  of  the  court  In  re  Paschal,  and  it 
commends  itself  to  our  judgment. 

But  it  is  contended  that  that  case  differs  materially  from  this. 
In  that  case  the  parties  for  whom  the  attorney  had  collected  the 
money  which  it  was  sought  to  have  him  compelled  to  pay  over 
were  adults.  In  this  case  they  are  infants.  But  it  is  not  con- 
tended that  the  attorney  in  this  case  was  not  authorized  to 
receive  the  money  recovered  and  to  acknowledge  satisfaction  of 
the  judgment  Nor  is  it  contended  that  he  did  not  have  a lieu 
upon  the  fund  in  his  hands  for  the  amount  of  his  fees  and  dis- 
bursements, or  that  he  had  no  right  to  retain  in  his  hands  the 
amount  of  said  fees  and  disbursements.  But  it  is  claimed  that 
because  the  residue  after  deducting  the  amount  of  said  fees  and 
disbursements  would  belong  to  infanta,  the  court  had  jurisdic- 
tion to  proceed  and  determine  in  a summary  manner  the  meas- 
ure of  compensation  of  their  attorney.  But  the  legislature 
when  enacting  that  the  manner  and  mode  of  compensation  of 
attorneys  should  be  left  to  the  agreement  of  the  parties,  express 
or  implied,  did  not  provide  that  in  cases  where  infants  were 
parties  the  measure  and  mode  of  compensation  of  their  attor- 
neys should  be  left  to  the  court  in  which  the  action  was  tried. 

And  there  does  not  appear  to  be  any  very  good  reason  for 
making  any  such  distinction.  It  cannot  be  assumed  that  a 
judge,  by  proceeding  to  determine  in  f.  summary  manner  the 
amount  of  compensation  to  which  an  attorney  is  entitled  for 
services  rendered  in  behalf  of  infant  parties,  would  be  more 
favorable  to  the  infants  than  a jury,  or  that  there  would  be  less 
likelihood  of  justice  being  done  between  the  parties  after  both 
bad  had  an  opportunity  of  a fair  trial  before  a court  and  jury 
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than  there  would  be  if  the  matter  was  summarily  heard  and 
determined  by  a judge  upon  motion. 

And  the  general  guardian  who  appears  on  behalf  of  the 
infants  in  this  proceeding  could  as  well  have  commenced  ar 
action  as  to  have  made  a motion  for  the  adjustment  of  the  mat- 
ter in  controversy  between  his  wards  and  the  plaintiff  herein. 

The  analogy  between  this  case  and  one  in  which  a general 
guardian  of  an  infant  sues  or  defends  for  his  ward,  is  too  slight 
to  warrant  a court  in  holding  that  the  rules  which  prevail  in  re- 
gard to  the  employment  and  compensation  of  counsel  by  a 
general  guardian  can  be  applied  to  a case  in  which  counsel  ap- 
pears on  behalf  of  infants  in  an  action  in  which  they  sue  or 
defend  by  a guardian  ad  litem.  Speaking  of  the  appointment 
of  a guardian  ad  litem,  Abbott  says : “ Such  an  appointment 
does  not  seem  to  involve  any  relation  of  guardianship  in  any 
full  or  significant  sense  of  the  term,  so  little  is  any  custody  of 
person  or  estate  involved.”  (Abbott’s  Law  Diet.) 

There  iB  no  law  which  authorizes  such  a guardian  to  allow  or 
present  to  a court  for  allowance  any  claim  for  compensation  of 
counsel  for  services  rendered  for  the  ward  of  such  guardian. 

And  in  Smith  v.  Smith,  69  111.  308,  it  was  distinctly  held, 
that  where  an  infant  is  a party  to  an  action,  and  appears  by  a 
guardian  ad  litem  and  an  attorney,  the  fees  of  such  attorney 
could  not,  in  the  absence  of  a statute  authorizing  it,  be  taxed  by 
the  court,  in  which  the  action  was  tried,  upon  the  petition  of  the 
guardian  ad  litem,  but  that  such  fees  could  only  be  recovered 
in  the  usual  mode  against  the  general  guardian,  and  collected 
out  of  the  infant’s  estate.  In  that  case  the  action  in  which 
the  attorney  had  appeared  for  the  infant  involved  the  title 
to  real  estate,  and  the  attorney  did  not,  as  in  this  case,  have  the 
fruits  of  the  litigation  in  his  own  hands.  So  that  the  question 
of  the  right  of  the  attorney  to  hold  on  to  money  recovered  in  an 
action  for  an  infant  client  until  his,  the  attorney’s,  fees  were 
paid,  was  not  involved  in  that  case.  But  by  parity  of  reasoning 
it  would  seem  that  if  in  the  one  case  the  attorney  must  sue  the 
general  guardian  for  his  fee,  in  the  other  the  general  guardian 
must  sue  the  attorney  for  such  amount  as  the  attorney  retained 
over  and  above  his  fair  compensation;  that  is,  in  a case  like 
this,  in  which  it  is  not  claimed  that  the  attorney  withholds  any- 
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thing  beyond  the  sum  to  which  he  honestly  believes  himself 

entitled. 

If  the  summary  jurisdiction  of  the  court  depends,  as  was  held 
In  re  Paschal  (supra)  upon  the  question  of  the  attorney’s  good 
faith  in  withholding  what  he  claims  to  be  due  him,  it  is  quite 
clear  that  the  court  below  exceeded  its  jurisdiction  in  making 
the  order  now  before  us,  and  therefore  it  should  be  annulled. 

McKee,  J.,  dissenting. — I dissent.  The  moneys  collected 
by  the  petitioner  in  this  proceeding,  as  attorney  at  law  for  his 
infant  clients,  constituted  the  estate  of  the  infants.  To  the  pos- 
session of  the  estate  and  of  the  persons  of  the  infants  the  general 
guardian  was  entitled.  The  guardian  was  subject  to  the  super- 
vision, and  amenable  to  the  orders  of  the  Superior  Court,  sitting 
as  a Probate  Court;  and  the  estate  was  a probate  matter,  over 
which  the  court  had,  as  a Probate  Court,  under  § 5,  article  vi., 
of  the  Constitution  of  1879,  the  exclusive  jurisdiction.  As  such 
it  alone  had  authority  to  ascertain  and  determine  the  proper 
amount  of  compensation  to  which  the  attorney  for  the  infants 
was  entitled  for  the  services  which  he  had  rendered  in  securing 
the  estate  of  the  infants ; and  upon  presentation  of  a petition  or 
claim  against  the  estate  for  such  services,  it  could,  in  the  exer- 
cise of  its  jurisdiction,  allow  and  order  paid  out  of  the  estate 
what  was  just  and  reasonable. 

But  the  Superior  Court,  sitting  as  a court  of  law,  exercising 
its  jurisdiction  over  parties  to  an  action  at  law,  in  which  a 
money  judgment  had  been  rendered  and  satisfied,  had  no  juris- 
diction of  the  money  collected  in  satisfaction  of  the  judgment, 
as  part  of  the  estate  of  the  infanta.  Nor  had  it  jurisdiction  to 
ascertain  and  determine  in  the  action  the  amount  of  compen- 
sation to  which  the  attorney  for  the  infants,  who  collected  the 
judgment,  was  entitled  for  his  services.  The  guardian  could 
not  make  any  contract  with  the  attorney  which  would  be  bind- 
ing on  the  estate  of  his  wards.  Such  a contract,  if  made,  would 
be,  so  far  as  the  estate  is  concerned,  nulL  (Paige’s  Estate,  57 
C&L  233;  Danielunts  v.  Sheppard,  62  CaL  339.) 
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tDepartment  Two. — January  28,  1888. J 

LOWELL  TRASK,  Respondent,  v.  THE  CALIFORNIA 
SOUTHERN  RAILROAD  COMPANY,  Appellant. 

Neolioenci  — Mastje  and  8 eh v ant. — A railroad  company  la  liable  to  an  em. 
ployee  for  an  Injury  received  by  him  In  consequence  of  the  unskillful,  Im- 
proper, and  negligent  manner  In  which  the  company  constructed  Its  road.  In 
such  a case,  the  rule  exempting  the  master  from  liability  for  an  Injury  to  a 
servant  caused  by  the  negligence  of  a fellow-eervant  has  no  application. 

Appeal  from  a judgment  of  the  Superior  Court  of  the 
county  of  San  Diego,  and  from  an  order  refusing  a new  trial. 

The  injury  resulted  from  an  accident  to  a construction  train 
on  which  the  plaintiff  was  riding. 

H.  E.  Cooper , and  M.  A.  Luce,  for  Appellant. 

A person  who  voluntarily  enters  the  employ  of  another,  with 
full  knowledge  of  the  dangers  and  hazards  of  the  employment, 
must  be  held  to  have  assumed  the  consequences  of  such  risks; 
and  he  cannot  recover  from  his  employer  for  injuries  resulting 
therefrom.  ( Sweeney  v.  Central  Pacific  R.  R.  Co.  57  Cal.  15; 
McGlynn  v.  Bodie,  31  Cal.  377 ; Ladd  v.  New  Bedford  R.  R. 
Co.  20  Am.  Rep.  331 ; Lovcjoy  v.  Boston  & Lowell  R.  R.  Co.  28 
Am.  Rep.  206;  Gibson  v.  Erie  R.  R.  Co.  20  Am.  Rep.  552; 
Civil  Code,  § 1970;  McLean  v.  Blue  Point  Gravel  Co.  51  CaL 
256;  McDonald  v.  Hazeltine,  53  Cal.  36.) 

Leach  £ Parker,  for  Respondent 

Cited  Beeson  v.  Green  Mountain  G.  M.  Co.  57  Cal.  21. 

Pee  OtTBiAM. — The  demurrer  to  the  complaint  was  properly 
overruled. 

The  point  is  made  that  the  evidence  shows  that  the  plaintiff 
was  injured  by  the  negligence  of  the  defendant’s  engineer,  and 
that  as  he  was  engaged  in  the  same  general  business  with  such 
engineer,  he  assumes,  in  taking  employment,  such  a risk,  and 
should  not  be  allowed  to  recover.  But  the  court  finds  that  the 
injury  was  caused  by  the  unskillful,  improper,  and  negligent 
manner  in  which  the  defendant  constructed  its  road. 

Conceding  that  the  point  urged,  as  to  the  relation  of  the  plaint- 
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iff  and  the  engineer  is  correct,  it  has  no  application  to  the  facts 
as  found.  The  plaintiff  did  not  assume  the  risk  arising  from 
the  unskillful,  improper,  and  negligent  manner  in  which  de- 
fendant’s road  was  constructed. 

It  is  said  that  the  evidence  is  not  sufficient  to  sustain  the 
findings  as  to  the  construction  of  the  road  above  stated.  We 
have  examined  the  evidence  and  are  of  opinion  that  it  does 
sustain  the  finding. 

Judgment  and  order  affirmed. 


(to  Bank. — January  26,  1883.) 

T.  M.  LOUP  xt  al.,  Respondents,  v.  CALIFORNIA 
SOUTHERN  RAILROAD  COMPANY,  Appellant. 

Contract — Railroad  Construction — Estimatbs  of  Engines*  — Pleadinq.— 
The  action  was  brought  In  part  to  recover  a balance  alleged  to  be  due  for  tha 
grading  and  masonry  work  of  certain  sections  of  a railroad.  Tbe  contracts 
under  which  the  work  was  done  provided  for  payments  from  time  to  time  dur- 
ing the  progress  of  the  work  upon  estimates  by  the  engineer  as  to  Its  amount 
and  value  according  to  the  contract  prices,  and  further  provided  that  on  the 
completion  of  the  work  the  engineer  ahould  make  a final  estimate  of  all  the 
work  done,  and  that  the  batance  due  after  deducting  previous  payments  should 
thereupon  he  paid  by  the  defendant.  The  complaint  contained  four  counte.  In 
the  first  and  fourth  of  which  the  plaintiff  declared  specially  upon  the  con- 
tracts above  referred  to.  It  was  alleged  that  the  work  had  been  completed  and 
tbe  contracts  fully  performed  on  their  part,  but  there  was  no  allegation  In 
regard  to  an  estimate  by  the  engineer.  The  defendant  demurred  for  Insuffi- 
ciency, and  the  demurrer  was  overruled.  Held,  that  these  two  counts  were  bad 
because  of  the  omission  In  respect  to  an  estimate  as  provided  for  by  tbe  contracts. 

Appeal  from  a judgment  of  tbe  Superior  Court  of  the 
county  of  San  Diego,  and  from  an  order  refusing  a now  trial. 

Tbe  facta  are  stated  in  the  opinion  of  Mr.  Justice  McKee. 

H.  E.  Cooper,  and  M.  A.  Luce,  for  Appellant. 

Chase,  Arnold  & Hunsaker,  and  Leach  <t  Parker,  for  Re- 
spondents. 

McKee,  J. — Tbe  complaint  in  this  case  contains  four  counts: 
Tbe  first  and  fourth  are  founded  upon  two  special  contracts,  the 
third  upon  a quantum  meruit,  and  the  second  upon  a cause  of 
LXIII.  Cal— T. 
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action  in  the  nature  of  an  action  on  the  case  for  alleged  wrong- 
ful acts  or  omissions  by  the  defendant. 

There  was  a demurrer  to  the  complaint,  on  the  grounds  that 
several  causes  of  action  had  been  improperly  united,  and  that 
none  of  the  counts  contained  facts  sufficient  to  constitute  a 
cause  of  action;  but  the  demurrer  was  overruled. 

Several  causes  of  action  are  unitable  in  one  complaint  when 
they  arise  upon  contract  express  or  implied;  and  as  the  first, 
third,  and  fourth  counts  arise  out  of  the  special  contracts  upon 
which  the  action  is  founded,  they  belong  to  the  same  class  and 
were  properly  united  in  the  complaint. 

But  the  second  count  in  the  complaint  is  not  founded  on  the 
contract.  Its  allegations  are,  substantially,  that  the  defendant 
had,  according  to  the  terms  of  the  contract,  the  right  to  enter  at 
any  time,  by  itself  or  its  agents,  upon  the  premises  covered  by 
the  contract,  and  perform  any  work  thereon;  that  about  the  1st 
of  April,  1881,  it  elected  to  avail  itself  of  the  right,  and  after 
notifying  the  plaintiffs  entered  upon  the  premises  for  the  pur- 
pose of  constructing  some  culverts  on  the  road;  that  it  kept  and 
held  possession  of  the  premises  for  the  space  of  three  months, 
and  “ unnecessarily  delayed  and  neglected  and  refused  to  pro- 
ceed in  a prompt  or  reasonable  manner,  or  in  a reasonable  time, 
to  construct  said  culverts,  so  as  to  permit  the  plaintiffs  to  do 
their  part  of  the  work,  and  thereby  hindered  and  delayed  plain- 
tiffs in  and  about  the  doing  of  their  work  aforesaid;  . . . 
and  by  reason  of  the  hindrance  and  delay  caused  by  the  negli- 
gent and  wrongful  acts  and  omissions  of  the  defendant  the 
plaintiffs  have  sustained  damages  in  the  sum  of  one  thousand 
dollars,”  for  which  they  ask  judgment. 

In  entering  upon  the  premises  covered  by  the  contracts  the 
defendant  was  not.  guilty  of  a breach  of  contract,  for  the  right 
to  enter  was  reserved  by  the  contracts;  but  the  charge  is  that 
the  defendant,  in  exercising  its  right,  “ neglected  and  refused  to 
proceed  in  a prompt  or  reasonable  manner,  or  in  a reasonable 
time,”  to  perform  its  work:  and  for  these  wrongful  acts  or 
omissions  the  plaintiffs  sue.  But  such  acts  or  omissions  consti- 
tuted a breach  of  duty,  not  of  contract,  out  of  which  arose  an 
obligation  and  a liability  on  the  part  of  the  defendant  to  respond 
to  the  plaintiffs  in  damages. 
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A person  commits  a tort,  and  renders  himself  liable  to  an 
action  for  damages,  who  commits  some  act  not  authorized  by 
law,  or  who  omits  to  do  something  which  he  ought  to  do  by 
law,  and  by  such  an  act  or  omission  either  infringes  some  abso- 
lute right,  to  the  enjoyment  of  which  another  is  entitled,  or 
causes  to  such  other  some  substantial  loss  of  money,  health,  or 
material  comfort.  (Underhill  on  Torts,  4.)  So  whenever  there 
is  a contract  and  something  to  be  done  in  the  course  of  the 
employment  which  is  the  subject  of  that  contract,  if  there  be  a 
breach  of  duty  in  the  course  of  the  employment,  the  persons 
injured  by  the  breach  may  recover  damages  in  tort.  (Cooley  on 
Torts,  91;  Courtenay  v.  Earl,  10  Com.  B.  73.) 

It  therefore  seems  clear  that  the  cause  of  action  stated  in  the 
second  count  was  founded  on  a neglect  of  duty.  The  plaintiffs 
allege  that  the  defendant  by  its  wrongful  acts  and  omissions  oc- 
casioned them  injury,  and  the  action  was  tried  and  determined  as 
an  action  ex  delicto;  for  the  court  found  that  the  defendant  had 
the  right,  under  the  contract,  to  enter  upon  the  premises  and  con- 
struct the  culverts.  Where  a person  has  authority  to  do  an  act  no 
action  will  lie  for  doing  it,  unless  in  the  performance  of  the  act 
he  has  violated  some  duty  which  he  owed  to  the  plaintiffs.  And 
the  court  finds  that  there  was  such  a violation  of  duty,  because, 
in  performing  the  act  which  it  had  authority  to  perform,  “ the 
defendant  did  not  proceed  in  a reasonably  diligent  or  expeditious 
manner,  but  greatly  delayed  in  building  the  culverts,  and  refused 
to  proceed  in  a reasonably  prompt  or  expeditious  manner  there- 
with." The  defendant  was  therefore  guilty  of  a wrong  to  the 
plaintiffs  which  occasioned  damages  to  them  in  the  sum  of  one 
thousand  dollars,  and  that  sum  the  court  awarded  to  the  plain- 
tiffs in  the  general  judgment  on  the  causes  of  action  on  the  con- 
tracts. Damagee  for  breaches  of  contracts  and  for  neglect  of 
duty  were  thus  assessed  in  the  same  case;  but  an  action  founded 
on  neglect  of  duty  cannot  be  united  in  the  same  complaint  with 
actions  founded  on  contracts.  ( Bowman  v.  Purtell,  47  N.  Y. 
Supr.  Ct,.403;  Thompson  v.  St.  Nicholas  Bank,  61  How.  163.) 
The  demurrer  to  the  complaint  should  therefore  have  been 
sustained. 

Besides,  the  defendant  is  sued  as  a corporation,  and  in  the 
fourth  count  of  the  complaint  there  is  no  averment  of  the 
defendant’s  corporate  existence. 
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It  is  a settled  rule  of  pleading  that  each  count  must  contain 
in  itself  facts  sufficient  to  constitute  a cause  of  action;  it  cannot 
be  helped  out  by  reference  to  other  counts  or  parts  of  the  com- 
plaint for  averments  which  are  essential  to  it  as  a cause  of 
action.  ( Collins  v.  Bartlett,  44  CaL  371;  Kretchbaum  v.  Mel- 
ton, 49  Cal.  55.) 

Moreover,  neither  the  first  nor  fourth  counts  contain  any 
sufficient  averment  of  a breach  of  the  covenant  of  the  defendant 
to  pay,  which  is  contained  in  the  special  contracts  upon  which 
the  causes  of  action  are  founded. 

It  appears  by  the  contracts  that  Loup  and  Withers,  the  re- 
spondents, undertook  to  do  the  grading  and  masonry  work  of 
some  sections  of  the  appellant’s  railroad,  according  to  specifica- 
tions of  the  work  which  were  incorporated  in  the  contracts,  and 
in  conformity  to  the  plans  and  directions  and  to  the  satisfaction 
and  acceptance  of  the  chief  engineer  of  the  appellant.  The 
work  contracted  for  was  to  be  commenced  and  finished  within 
specified  dates,  for  which  the  appellant  agreed  to  pay,  at  prices 
fixed  by  the  contracts,  from  time  to  time,  “and  in  the  manner 
and  form  provided  ” by  the  contracts.  Those  provisions  were 
as  follows: 

“ 1st.  Estimate  of  the  work  shall  be  made  by  and  under  the  di- 
rection of  the  engineer  at  the  close  of  each  calendar  month,  or  as 
souu  thereafter  as  may  be,  of  the  amount  and  value  as  near  as 
practicable  of  work  done  and  material  furnished  and  delivered 
under  this  contract  according  to  the  prices  named  herein;  and 
within  thirty  days  after  the  rendering  of  such  estimates  the  said 
company  shall  pay  to  the  said  contractor  the  amount  of  said 
estimates,  less  previous  payments,  and  less  ten  (10)  per  cent. 

“2d.  Also,  that  the per  cent,  retained  from  the  above 

monthly  estimates  shall  in  no  case  be  considered  due  or  payable 
to  said  contractor  until  the  work  herein  contracted  for  is  fully 
completed,  in  accordance  with  this  agreement,  and  said  percent- 
age may  be  used  by  the  company  in  case  of  apprehended  delay, 
in  hastening  the  completion  of  the  work. 

“ Upon  the  completion  of  all  the  work  herein  contracted  for, 
in  the  time  and  manner  agreed  upon,  or  as  soon  after  said  com- 
pletion as  may  be,  the  engineer  shall  make  a final  estimate  of  all 
the  work  done,  from  which  shall  be  deducted  the  sum  of  the 
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payments  theretofore  made  on  the  monthly  estimates,  and  the 
residue  shall  be  paid  by  said  company  at  its  office  in  San  Diego 
to  said  contractor,  upon  his  receipting  for  the  same  in  full  upon 
said  final  estimate.”  It  was  also  stipulated  “ that  in  case  any 
disputes  or  differences  shall  arise  between  the  company  and  the 
contractor  as  to  the  construction,  or  true  intent  or  meaning  of 
the  agreement,  or  the  sufficiency  of  the  performance  of  any  of 
the  work  to  be  done  under  it,  or  the  price  to  be  paid,  that  all 
such  disputes  and  differences  shall  be  referred  to  the  engineer, 
who  shall  consider  and  decide  the  same,  and  his  decision  shall 
be  final  between  the  parties,  who  do  hereby  submit,  all  and 
singular,  the  premises  to  the  award,  arbitration,  and  decision 
of  the  engineer,  and  agree  that  the  same  shall  be  final  and  con- 
clusive between  them  to  all  intents  and  purposes  whatsoever; 
and  it  is  further  agreed  that  the  submission  to  the  engineer, 
touching  all  matters  herein  contained,  agreed  to  be  submitted 
to  him,  shall  be  deemed,  considered,  and  taken  as  an  essential 
part  of  this  agreement,  and  not  revocable  by  either  of  the 
parties  hereto.” 

Allegations  are  made  that  the  contractors  performed  all  the 
conditions  of  the  contracts  to  be  by  them  performed ; that  they 
fully  completed  the  work,  and  the  same  was  accepted  by  the 
railroad  company,  but  that  the  company  has  since  its  accept- 
ance refused  to  perform  its  covenants,  and  has  failed  and  re- 
fused to  make  or  cause  to  be  made  a final  estimate  of  the  work 
and  of  the  money  due  to  the  contractors. 

The  last  of  the  stipulations  in  the  contracts,  to  refer  any  dis- 
putes and  differences  which  might  arise  between  the  contractors 
and  the  company,  as  to  the  construction  of  the  contracts,  or  the 
sufficiency  of  the  performance  of  any  of  the  work  done  under 
them,  or  the  price  to  be  paid  to  the  chief  engineer  of  the  com- 
pany for  his  arbitrament  and  final  decision,  goes  to  the  very 
foundation  of  the  present  action,  and,  if  valid,  operates  to  oust 
the  jurisdiction  of  the  courts  over  the  contracts;  but  such  a 
stipulation  in  a contract  is  regarded  as  being  against  the  policy 
of  the  law,  and,  for  that  reason,  void;  and,  notwithstanding 
such  a stipulation  in  the  contracts,  an  action  may  be  maintained 
upon  the  contract  without  offering  to  comply  with  the  stipula- 
tion. Such  was  the  conclusion  reached  by  this  court,  after  a 
review  of  the  authorities,  in  the  case  of  Holmes  v.  Rtchet,  fi6 
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Cal.  307.  In  that  case  we  held  that  an  agreement  to  refer  a 
case  to  arbitration  will  not  be  regarded  by  the  courts ; but  they 
will  take  jurisdiction  and  determine  a dispute  between  parties, 
notwithstanding  such  agreement. 

But  the  first  of  the  stipulations  referred  to  is  not  the  equiva- 
lent of  the  last ; it  does  not  attempt  to  exclude  the  jurisdiction 
of  the  courts  over  the  contracts;  it  simply  makes  their  enforce- 
ment dependent  upon  the  settlement  and  ascertaininent  by  a 
third  person  of  the  amount  due  and  unpaid.  As  such,  the  obli- 
gation of  the  defendant  to  pay  for  the  work  did  not  arise  until 
the  final  estimate  was  made  by  the  chief  engineer,  showing  all 
the  work  which  had  been  done,  the  payments  which  had  been 
made  upon  it,  and  the  balance  which  remained  due  and  unpaid. 
Upon  the  production  of  such  a document  tho  company  promised 
to  pay  at  its  office  in  the  city  of  San  Diego.  The  right  of  the 
contractors  to  payment,  or  to  enforce  payment  was,  therefore, 
by  their  contract,  made  dependent  upon  the  act  of  the  engineer, 
and  until  performance  of  that,  no  action  could  be  maintained 
to  enforce  performance  of  the  promise  to  pay,  unless  the  de- 
fendant waived  the  condition  by  permitting  the  performance 
of  the  act,  or  the  engineer  himself,  fraudulently  or  otherwise, 
refused  to  perform,  or  unless  there  was  a breach  of  the  condi- 
tion by  refusal  of  the  defendant  to  have  the  estimate  made  on 
demand  of  the  contractors,  or  to  pay  according  to  its  promise, 
when  it  was  presented  at  its  office  and  payment  demanded.  But 
there  are  no  such  averments  contained  in  the  complaint — there 
are,  therefore,  no  sufficient  averments  of  a breach  of  the  condi- 
tions upon  which  the  contracting  parties  made  the  payment  de- 
pendent. One  party  to  a contract  cannot  complain  of  the  other 
until  he  has  put  his  adversary  in  default  by  not  only  a substan- 
tial performance  of  the  contract  on  his  part,  but  a failure  or 
refusal  to  perform  on  the  other. 

In  Smith  v.  Briggs,  3 Denio,  73,  defendant  had  covenanted 
to  pay  the  plaintiff  for  doing  the  carpenter  work  of  certain 
houses,  when  he  should  receive  from  the  architect  his  certifi- 
cate that  the  work  was  fully  and  completely  finished,  according 
to  the  specifications  annexed  to  the  contract,  and  it  was  held 
that  the  giving  of  the  certificate  by  the  architect  was  a condition 
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precedent,  the  performance  of  which  must  be  averred  in  the 
declaration  in  an  action  to  recover  pavment  of  the  work. 
Morgan  v.  Bimie,  9 Bing.  672,  is  to  the  same  effect;  and  this 
court  in  Holmes  v.  Richet,  56  Cal.  307,  affirmed  the  same 
doctrine.  “ If,”  says  Mr.  Justice  Bramwell,  in  Elliot  v.  Royal 
Ex.  Assurance  Co.,  L.  R.  2 Ex.  245,  “the  original  agreement  is 
not  simply  to  pay  a sum  of  money,  but  that  a sum  of  money 
shall  be  paid  if  something  else  happens,  and  that  something  else 
is  that  a third  person  shall  settle  the  amount,  then  no  cause  of 
action  arises  until  the  third  party  has  so  assessed  the  sum.  For 
to  say  the  contrary  would  be  to  give  the  party  a different 
measure  or  rate  of  compensation  from  that  for  which  he  bar- 
gained.” “And,”  says  the  Supreme  Court  of  Vermont,  in 
Herrick  v.  Belknap,  27  Vt.  673,  “if  payment  for  the  work  per- 
formed is  dependent  upon,  and  to  be  made  according  to  the 
engineer’s  estimates,  as  to  its  amount,  and  the  employing  party 
performs  its  duty  in  reference  to  the  employment  of  suitable 
engineers,  etc.,  the  obligation  to  pay  will  not  arise  until  such 
estimates  are  made,  unless  no  estimates  have  been  made 
through  the  neglect  or  fault  of  the  engineer  or  of  the  party 
who  employs  him.” 

These  cases  establish  the  proposition  that  the  action  in  hand 
was,  according  to  the  allegations  of  the  complaint,  prematurely 
brought,  and  the  demurrer  to  the  complaint  ought  to  have  been 
sustained. 

Many  other  questions  arise  out  of  the  record,  but  in  view  of 
the  conclusions  reached,  it  is  unnecessary  to  pass  upon  them. 

Judgment  and  order  reversed. 

Thornton,  J.,  concurring,  specially.  I concur  in  the  judg- 
ment on  the  last  point  ruled  in  the  foregoing  opinion.  As  to 
the  other  points  I am  of  opinion  that  there  is  no  error  in  the 
ruling  of  the  court  below. 

Morrison,  C.  J.,  Ross,  J.,  McKinstrt,  J.,  and  Mybiok,  J., 
concurring  specially.  We  concur  in  the  judgment  on  the 
ground  that  averment  and  proof  of  the  estimates  by  the  engi- 
neer, as  provided  for  in  the  contracts,  (or  averment  and  proof 
of  legal  cause  for  the  non-production  of  such  estimates,)  were 
essential  to  the  vesting  of  a cause  of  action  in  plaintiffs. 
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[Department  Two. — January  28,  1883.] 

SANFORD  M.  HILLS,  Respondent,  t>.  AUGUSTUS 
OHLIG  kt  al.,  PATRICK  HOLLINAN,  Appellant. 

i 

llacHAnic’a  Lux  — Sumciisci  or  Claim. — The  action  wae  brought  to  enforce 
• mechanic's  Hen.  The  claim  filed  was  objected  to  on  the  ground  that  It  did 
not  state  the  time  given  as  required  by  the  statute.  It  purported,  however,  to 
state  the  terms  and  conditions  of  the  contract,  and  It  did  not  appear  that 
there  was  any  express  agreement  aa  to  time.  Held,  that  the  objection  could 
not  tie  sustained. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  facta  are  sufficiently  stated  in  the  opinion  of  the  court 

I 

J.  C.  Bates,  for  Appellant. 

L.  J.  Hardy,  for  Respondent 

Peb  Cubiak. — Action  to  foreclose  a mechanic’s  lien. 

The  only  point  presented  for  decision  relates  to  the  claim  of 
lien  filed  in  the  recorder’s  office.  The  claim  as  filed  states  that 
the  plaintiff  was  by  the  contract  to  perform  the  work  and  labor 
and  furnish  materials  for  the  alteration,  construction,  and  repair- 
ing of  a certain  building,  that  he  did  perform  the  work  and  labor 
and  furnished  materials  for  the  purpose  indicated,  that  it  was 
agreed  he  was  to  be  paid  for  the  same  what  they  should  be 
reasonably  worth,  and  that  they  were  reasonably  worth  $601.80. 

The  law  requires  that  the  claim  filed  shall  contain  inter  alia  a 
statement  of  the  terms,  time  given,  and  conditions  of  the  con- 
tract (Code  Civ.  Proa,  § 1187),  and  it  is  urged  that  the  time 
given  was  not  stated  in  the  claim.  So  far  as  we  can  see,  all 
the  terms  and  conditions  are  stated.  We  cannot  judicially  say 
that  they  are  not  stated  as  agreed  on  by  the  parties  and  ex- 
pressed in  the  contract.  The  words  of  the  statute,  “ time 
given,”  in  our  judgment  mean  the  time  of  payment  for  the 
work  and  labor  performed  and  materials  furnished,  as. agreed 
on  and  expressed  in  the  contract.  As  said  above,  we  cannot 
say  that  the  contract  is  not  accurately  stated ; that  is,  stated  as 
made  and  agreed  on.  If  this  is  so,  no  distinct  time  was  agreed 
on,  but  the  time  of  payment  was  left  to  the  rule  fixed  by  the 
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law  on  such  a state  of  facts.  When  this  is  the  case,  no  time  is 
given  in  contemplation  of  law,  and  the  requirement  that  the 
“ time  given  ” must  be  stated  does  not  apply.  If  the  words 
“time  given”  refer  to  the  time  agreed  on  for  the  completion 
of  the  contract,  and  no  period  of  time  for  such  completion  is 
fixed  by  the  contract,  but  such  time  is  allowed  as  the  law  gives, 
the  same  rule  applies,  and  no  time  need  be  stated  in  the  claim. 

We  are  of  opinion  that  the  claim,  as  filed,  complied  with  the 
statute,  and  is  sufficient. 

Judgment  affirmed. 

Hearing  in  Bank  denied. 


(In  Bank. — January  29,  188S.1 

SAVINGS  AND  LOAN  SOCIETY,  Respondent,  r.  A.  E. 
HORTON  et  al.,  LEVI  CHASE,  Appellant. 

Mobtoaob  Fobcclosubb — Ditault  — Judgmint. — A judgment  by  default  In  a 
foreclosure  stilt  cannot  be  entered  for  a larger  amount  tbsn  the  complaint 
(bon  to  be  due. 

I ntburut — Compounding. — Compound  Interest  can  only  be  allowed  as  prorlded 
for  by  I 1919  of  tbe  CtrU  Code. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Rhodes  & Barstow,  Qeorge  N.  Williams,  and  Levi  Chase,  for 
Appellant 

A.  N.  Drown,  for  Respondent 

Pee  Curiam. — Plaintiff  filed  a complaint  to  foreclose  a 
mortgage  executed  by  the  defendant,  and  no  defense  having 
been  interposed,  a default  decree  was  entered  in  the  case.  On 
this  appeal  it  is  urged  that  the  decree  was  for  a larger  amount 
than  the  complaint  shows  to  have  been  due,  and  we  think  the 
point  is  well  taken.  Computing  the  interest  claimed  in  the 
complaint,  and  adding  thereto  payments  alleged  to  have  been 
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made  by  the  mortgagee  for  taxes,  it  appears  that  the  decree  is 
for  a larger  sum  than  results  from  such  computation. 

It  is  contended  by  respondent  that  the  difference  may  be 
accounted  for  by  proof  of  payments  made  by  the  mortgagee  in 
the  shape  of  taxes  and  insurance  on  the  mortgaged  premises, 
after  suit  brought,  but  this  assumption  will  not  support  th-j 
decree. 

“ A decree  pro  confesso  only  concludes  a party  as  to  the  aver 
ments  in  the  bill,  and  does  not  amount  to  a confession  of  any 
fact  not  alleged  in  it”  ( De  Leuw  v.  Neely,  71  111.  473)  ; and 
the  same  rule  is  .found  in  § 580,  Code  Civ.  Proc. 

The  attention  of  the  court  below  is  directed  to  § 1919  of  the 
Civil  Code  in  computing  interest  upon  the  interest  which  is  not 
punctually  paid.  That  section  declares  that  the  parties  may 
agree  that  it  shall  become  a part  of  the  principal,  and  thereafter 
hear  the  same  rate  of  interest  as  the  principal  debt.  This  appears 
to  us  to  be  the  limit 

Judgment  reversed  and  cause  remanded. 

Thornton,  J.,  and  Myrick,  J.,  dissented. 

Petition  for  a rehearing  denied. 


[Department  One. — January  20,  18S&] 

EN  THE  MATTER  OF  THE  ESTATE  OF  J.  M.  KELLEY, 

Deceased. 


Paxtiu.  Distbiidtioic  — Exicutrix  — Bight  or  A Fran.  — An  executrix  may 
appeal  from  an  order  directing  a partial  distribution,  but  In  the  abeence  of 
the  evidence  on  which  the  order  waa  made,  the  proceedlngi  being  regular,  and 
It  appearing  from  the  facta  found  that  the  condition  of  the  eatate  waa  auch  aa 
to  Jurtlfy  the  order,  there  la  no  ground  for  a reversal. 


Appeal  from  an  order  of  the  Superior  Court  of  the  county 
of  Yolo  directing  a partial  distribution. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  H.  McKune,  for  Appellant 
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F.  E.  Baker,  for  Respondents. 

Per  Ccriam. — This  is  an  appeal  from  an  order  of  partial 
distribution,  made  under  § 1658  to  § 1661  of  the  Code  of  Civil 
Procedure.  The  appeal  is  taken  by  the  executrix. 

First  — The  point  made  that  the  executrix  cannot  he  heard 
to  question  the  propriety  of  the  order,  or  to  appeal  therefrom, 
is  answered  by  § 1660,  which  declares  that  the  executrix  may 
resist  the  application. 

Second  — The  court,  after  a hearing,  found  that  prior  to  May 
1,  1882,  funds  had  come  to  the  possession  of  the  executrix 
sufficient  to  pay  all  the  debts  known  to  the  executrix,  and  all 
the  debts,  charges,  and  expenses  of  administration  which  had 
accrued  prior  to  April  4,  1882,  together  with  the  legacies  of  the 
first  class,  and  that  since  that  time  the  further  sum  of  seven 
thousand  dollars  had  come  to  her  hands;  that  the  legacies  to 
the  petitioners  could  be  paid  without  loss  to  creditors  or  injury 
to  the  fund  necessary  to  pay  the  expenses  of  administration 
accrued  and  to  accrue.  The  case  comes  to  us  on  appeal  from 
the  order  without  the  evidence.  We  cannot  see  that  any  error 
was  committed.  The  court  has  jurisdiction  of  the  parties  and 
of  the  subject-matter,  and  the  proceedings  seem  to  be  in  strict 
conformity  to  the  sections  above  referred  to. 

Order  affirmed. 


[la  Bank.  — January  SI,  1888.) 

EDMUND  MARKS,  Respondent,  v.  E.  BLACK  RYAN, 
Appellant. 


Landlord  and  Tmnant  — Kmction  of  Buildings  — Lease. — In  an  action  to 
recover  the  value  of  a dwelling-house  and  barn  erected  by  a tenant  on  leased 
premises,  It  appeared  that  there  were  several  successive  leases,  and  that  the 
buildings  were  erected  during  the  first  lease  and  remained  upon  the  land  when 
the  subsequent  leases  were  executed.  No  provision  for  their  removal  was  con- 
tained In  either  of  the  leases,  nor  were  they  referred  to  except  In  a covenant  on 
the  part  of  the  tenant  as  set  forth  In  the  opinion  of  the  court.  The  complaint 
alleged  th4t  the  buildings  were  the  personal  property  of  the  plaintiff,  and  that 
the  defendant  had  taken  possession  of  them  and  prevented  their  removal.  On 
the  trial  of  the  case  the  plaintiff  produced  a conveyance  from  the  tenant  as 
evidence  of  hie  title.  The  conveyance  was  executed  during  the  term  created 
by  t be  last  lease.  Afterwards,  and  before  the  expiration  of  the  term,  the  land- 
lord conveyed  the  premises  to  Charles  Crocker.  The  defendant  was  the  agent 
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of  Crocker,  and  the  facta  relied  on  aa  proof  of  a conversion  by  the  former  oc- 
curred after  the  conveyance  to  the  latter.  Held,  that  the  plaintiff  could  not 
recover,  that  the  buildings  were  a part  of  the  realty  and  not  personal  property, 
and  that  the  evidence  failed  to  establish  any  right  on  his  part  to  remove  them. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a 
new  triaL 

The  facts  not  stated  in  the  syllabus  appear  in  the  opinion  of 
the  court. 

McAllister  & Bergin , for  Appellant. 

Deuprey  & Hutchinson,  for  Respondent. 

Shakpstein,  J. — By  the  assignment  and  specifications  of 
error  we  are  confined  to  the  consideration  of  the  simple  ques- 
tion, whether  the  buildings,  for  the  value  of  which  the  plaintiff 
recovered  judgment  in  this  action,  were  the  personal  property 
of  the  plaintiff  at  the  time  of  the-  alleged  conversion  of  them 
by  the  defendant 

The  Pacific  Glass  Works,  a corporation,  was  the  owner  of 
the  premises  upon  which  said  buildings  were  standing,  and  on 
the  18th  day  of  December,  1867,  executed  a lease  of  said  prem- 
ises to  one  John  Anderson,  for  the  term  of  one  year,  who  before 
the  expiration  of  that  term  erected  upon  said  premises  the  house 
and  barn  in  controversy.  At  the  expiration  of  that  term  said 
Pacific  Glass  Works  made  and  said  John  Anderson  accepted 
another  lease  of  the  said  premises,  which  contains  the  following 
clause : — 

“ And  that  at  the  expiration  of  the  said  term  the  said  party 
of  the  second  part  will  quit  and  surrender  the  said  premises  in 
as  good  state  and  condition  as  reasonable  use  and  wear  thereof 
will  permit,  damages  by  the  elements  excepted,  and  the  said 
party  of  the  second  part  further  covenants  and  agrees  that  dur- 
ing his  occupancy  of  the  said  demised  premises  he  will  not  put 
nor  suffer  to  be  put  thereon,  nor  use  the  same,  or  any  part 
thereof,  nor  the  buildings  thereon,  or  to  be  erected  thereon,  nor 
suffer  the  same  to  be  used  by  any  other  person  or  persons,  for 
the  erection  oy  working  of  any  still,  distillery,  apparatus,  or 
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appliances  for  the  illicit  or  other  distillery  or  manufacture  of 
spirituous  or  other  liquors.” 

After  that  two  other  leases  of  the  same  premises  were  exe- 
cuted between  the  same,  parties,  for  the  same  rent,  and  on  the 
same  terms  as  that  last  above  mentioned,  differing  from  that 
only  in  dates  and  length  of  terms.  The  last  of  said  leases  is 
dated  April  15,  1875,  and  is  for  the  term  of  two  years.  On  the 
17th  day  of  July,  1875,  Anderson  executed  what  purports  to  be 
a conveyance  of  the  house  and  barn  in  controversy  to  the  plain- 
tiff in  this  action.  “At  the  time  of  the  execution  and  delivery 
of  said  conveyance  Annie  Langstone  was,  and  had  been  for 
between  two  and  three  years,  in  occupation  of  the  land,  house, 
and  bam  mentioned  in  the  complaint,  as  tenant  of  said  Ander- 
son, paying  him  therefor  during  that  time  the  monthly  rent  of 
twenty-five  dollars;  and  after  the  execution  of  said  conveyance 
the  plaintiff  duly  notified  her  thereof,  and  thereafter  the 
plaintiff  collected  rent  of  her  therefor,  twenty-five  dollars  per 
month,  for  one  or  two  months,  and  twenty  dollars  per  month 
thereafter,  until  about  February,  1876,  one  John  J.  Haley  noti- 
fied her  not  to  pay  any  more  rent  to  plaintiff,  but  to  pay  the 
rent  to  Charles  Crocker,  to  whom  he,  Haley,  said  the  land  in  the 
complaint  described  belonged.”  , 

Annie  Langstone  testified  that  she  paid  rent  to  the  plaintiff 
five  or  six  months,  and  that  she  then  ceased  paying  rent  to  him 
because  Mr.  Haley  notified  her  not  to  pay  any  more  rent  to 
plaintiff.  After  that  she  “ paid  rent  to  D.  W.  Parkhurst,  the 
agent”  At  times  to  the  defendant ; i.  e.,  when  she  did  not  have 
the  rent  when  Mr.  Parkhurst  called,  she  had  to  go  to  the  office 
and  pay  it  to  defendant. 

On  the  9th  of  March,  1876,  Chester  A Hyde,  who  had  a con- 
tract with  the  plaintiff  to  remove  said  building  off  of  said  lot, 
went  upon  the  premises,  and  while  making  preparations  to 
remove  said  buildings  were  handed  the  following: — 

“San  Francisco,  March  9,  1876. 

“ To  Edmund  Maries,  his  employees,  Hyde  & Chester,  house- 
movers,  their  servants  and  agents  — Notice:  You  are  hereby 
notified  not  to  move,  displace,  or  in  any  manner  disturb  a cer- 
tain house  situated  on  the  Nuevo  Potrero  and  now  occupied  by 
Mrs.  Anna  Langstone.  If  you  fail  to  take  notice  as  above,  and 
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persist  in  removing  said  bouse,  you  will  be  prosecuted  according 
to  law. 

“ Chas.  Cbockeb, 

“ By  E.  Ryan,  Agent. 

After  receiving  this  nothing  more  was  done  toward  removing 
said  buildings,  and  the  plaintiff  afterwards  commenced  this 
action. 

It  is  contended  that  defendant  had  no  right  or  authority  to 
interfere  with  the  removal  of  said  buildings.  But  that  in  our 
view  of  the  case  is  not  a material  fact.  If  the  plaintiff  owned 
the  buildings  and  had  a right  to  remove  them  no  one  had  any 
right  to  interfere.  If  he  did  not  have  a right  to  remove  them, 
the  defendant  did  not,  by  reason  of  interfering  in  the  manner 
and  to  the  extent  that  he  is  shown  to  have  interfered,  render 
himself  liable  to  pay  for  the  buildings  in  an  action  for  their 
conversion. 

If  we  follow  the  cases  of  Merriit  v.  Judd,  14  CaL  60,  and 
Jungertnan  v.  Bovee,  19  Cal.  355,  we  must  hold  that  the  facts 
proven  in  this  case  are  not  sufficient  to  justify  the  finding  “ that 
said  buildings  were  at  the  date  last  aforesaid  (March  9,  IS  76), 
the  personal  property  of  the  plaintiff.” 

Neither  of  those  cases  is  distinguishable  in  principle  from 
this  case.  The  earlier  one  certainly  is  not.  According  to  the 
doctrine  of  those  cases  upon  the  execution  of  a new  lease  the 
lessee  “ is  in  the  same  situation  as  if  the  landlord,  being  seized 
of  the  land,  had  leased  both  land  and  fixtures  to  him.”  In  that 
case  we  do  not  think  that  any  one  would  claim  that  the  lessee 
could  remove  the  buildings,  or  that  they  were  not  fixtures  an- 
nexed to  the  land. 

The  correctness  of  the  doctrine  here  laid  down  is  doubted,  or, 
more  strictly  speaking,  denied  in  Kerr  v.  Kingsbury,  39  Mich. 
150.  The  Supreme  Court  of  Massachusetts,  however,  in  the 
same  year,  1878,  said:  “When  the  same  tenant  continues  in 
possession  under  a new  lease  containing  different  terms  and  con- 
ditions, making  no  reference  to  the  old  lease,  reserving  no  rights 
to  the  lessee  in  fixtures  annexed  during  the  previous  term,  and 
not  removed  before  its  expiration,  and  containing  the  covenant 
to  deliver  up  the  premises  at  the  end  of  the  term  in  the  same 
condition,  this  is  not  the  extension  of  or  holding  over  under  an 
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existing  lease ; it  is  the  creation  of  a new  tenancy.  And  it  fol- 
lows that  whatever  was  a part  of  the  freehold  when  the  lessee 
accepted  and  began  his  occupation  tinder  the  new  lease  must  be 
delivered  up  at  the  end  of  the  term,  and  cannot  be  severed  on 
the  ground  that  it  was  put  in  as  a trade  fixture  under  a previous 
lease  which  has  expired.  The  failure  of  the  lessee  to  exercise 
his  right  to  remove  during  the  former  term,  or  to  reserve  it  in 
his  new  contract,  precludes  him  from  denying  the  title  of  his 
landlord  to  the  estate  and  the  fixtures  annexed,  which  have 
become  part  of  it.  The  occupation  under  the  new  lease  is  in 
effect  a surrender  of  the  premises  to  the  landlord  under  the  old.*' 
(Trains*  v.  National  Bank,  124  Mass.  571-570.)  And  the  New 
York  Court  of  Appeals,  in  Loughran  v.  Boss,  45  N.  Y.  792, 
said : “ A surrender  of  the  premises,  after  the  expiration  of  the 
lease  is  such  an  abandonment  as  vests  the  title  in  the  landlord. 
In  reason  and  principle  the  acceptance  of  a lease  of  the  prem- 
ises, including  the  buildings,  without  any  reservation  of  right 
or  mention  of  any  claim  to  the  buildings  and  fixtures,  and  occu- 
pation under  the  new  letting,  are  equivalent  to  a surrender  of 
the  possession  to  the  landlord  at  the  expiration  of  the  first 
term.”  And  in  Ewell  on  Fixtures  (p.  174),  this  is  said  to  be 
well  settled. 

If  that  be  so  it  logically  follows  that  the  rights  of  the 
plaintiff  and  his  grantor,  Anderson,  must  be  viewed  in  the  same 
light  as  they  would  be  if  the  buildings  had  been  erected  before, 
and  had  been  standing  upon  the  land  at  the  time  of  the  execu- 
tion of  the  first  lease;  or  as  if  the  second  or  any  subsequent 
lease  bad  been  in  fact  the  first.  And  viewed  in  that  light,  it  is 
quite  clear  that  the  buildings  standing  upon  the  premises  were 
a part  of  the  realty,  and  would  have  passed  with  it  by  deed, 
although  not  specifically  mentioned  in  it. 

And  it  appears  by  the  record  that  prior  to  the  time  of  the 
alleged  interference  of  the  defendant  with  the  removal  of  said 
buildings  the  premises  had  been  conveyed  by  Anderson’s  lessors 
to  other  parties. 

There  can  be  no  question  that  in  the  absence  of  any  agree- 
ment to  the  contrary  a dwelling-house  and  barn  erected  upon 
the  land  of  his  landlord  bv  a tenant  would,  when  so  erected,  be 
annexed  to  the  realty.  In  Van  Ness  v.  Packard,  2 Peters,  137, 
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Story,  J.,  delivering  the  opinion  of  the  court,  observed  that  “ if 
the  house  were  built  principally  for  a dwelling-house  for  the 
family,  independently  of  carrying  on  the  trade,  then  it  would 
doubtless  be  deemed  a fixture  falling  within  the  general  rule, 
and  immovable.” 

We  think  it  quite  clear  that  if  the  consequence  of  taking  a 
lease  of  the  premises  after  said  buildings  had  been  erected 
thereon,  was  to  place  the  lessor  and  the  lessee  in  the  same  posi- 
tions that  they  would  have  respectively  occupied  in  the  absence 
of  any  former  lease,  the  finding  of  the  court  that  said  buildings 
were,  on  the  9th  day  of  March,  1876,  the  personal  property  of 
the  plaintiff,  is  not  sustained  by  the  evidence,  and  the  judgment 
and  order  appealed  from  must  be  reversed. 

Judgment  and  order  reversed,  and  cause  remanded  for  new 
trial. 

Mobbison,  0.  J.,  MoKinstby,  J.,  Ross,  J.,  Thornton,  J., 
End  McKee,  J.,  concurred.  * 

Petition  for  a rehearing  denied. 


[Department  One.  — January  81,  1888.) 

CENTRAL  PACIFIC  RAILROAD  COMPANY,  Re- 
spondent, v.  A.  MEAD,  APPKUA.NT. 


■jectmint  — Statute  of  Limitations  — Offer  to  Purchase.  — The  action 
wna  ejectment  The  plaintiff  claimed  under  a patent  from  the  United  States. 
The  defendant  relied  on  the  Statute  of  Limitations.  Evidence  was  riven  at 
the  trial  tending  to  «how  that  the  defendant  had  offered  to  purchase  the  land 
of  the  plaintiff  within  five  years  before  the  commencement  of  the  action.  In 
submitting  the  case  to  the  Jury  the  court  directed  them  to  disregard  this  evi- 
dence. A verdict  was  rendered  In  favor  of  the  defendant.  The  plaintiff 
moved  for  a new  trial,  which  was  granted.  Held , that  the  offer  to  purchase.  If 
made,  waa  a recognition  of  the  title  of  the  plaintiff,  and  an  answer  to  the 
claim  of  adverse  posseaslon  on  the  part  of  the  defendant,  and  that  a new  trial 
was,  therefore,  properly  granted. 

Appeal  from  an  order  of  the  Superior  Court  of  the  county 
of  Colusa  granting  a new  trial 

Dyas  & Bridgford,  for  Appellant 
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E.  M.  Albert/  and  W.  F.  Ooad,  for  Respondent 

Ross,  J. — The  true  and  only  paper  title  to  the  land  in  dis- 
pute is,  and  since  March  17,  1875,  has  been  in  the  plaintiff,  as 
evidenced  by  a United  States  patent  of  that  date.  The  plea  of 
the  defendant  was  the  Statute  of  Limitations,  and  he  relied  upon 
adverse  possession  of  the  property  for  five  years  immediately 
preceding  the  commencement  of  the  action  as  constituting  a bar 
to  the  plaintiff’s  action  to  recover  it. 

There  was  evidence  given  on  the  trial  tending  to  show  an 
offer  on  the  part  of  defendant  to  purchase  the  property  from  the 
plaintiff  within  the  period  of  five  years  next  preceding  the  com- 
mencement of  the  action.  Such  an  offer,  if  made,  was  a clear 
recognition  of  plaintiff’s  title,  and  a perfect  answer  to  the  de- 
fendant’s claim  of  adverse  possession.  ( Lovell  v.  Frost,  44  Cal. 
474;  Tyler  on  Ejectment,  921.)  An  offer  to  purchase  the  prop- 
erty from  the  party  having  the  legal  title  to  it  does  not  come 
within  the  doctrine  of  the  case  of  Cannon  v.  Stockman , 36  CaL 
535,  and  of  kindred  cases. 

Order  affirmed. 

McKinstby,  J.,  and  McKee,  J.,  concurred. 

Hearing  in  Rank  denied. 


[Department  One.  — February  1,  1888.} 

H.  J.  LAUGHLIN,  Appellant,  v.  RICHARD  WRIGHT 
et  ai~,  Respondents. 

Findings  — Insufficiency.  — When  findings  are  not  waived,  and  the  coart  falls 
to  find  upon  one  of  the  material  Issues  made  by  the  pleadings,  the  judgment 
cannot  be  sustained. 

Promissory  Note  — Interest. — The  fact  that  the  payee  of  a promissory  not* 
has  In  his  hands  sufficient  money  belonging  to  the  maker  to  pay  the  Interest 
thereon,  the  money  not  being  used  for  that  purpose,  does  not  prevent  the  not* 
from  bearing  simple  Interest  according  to  Its  terms. 

Homestead — Property  Used  as  a Hotel.  — The  mere  filing  of  a declaration 
of  homestead  Is  not  enough  to  make  the  property  a homestead  within  the 
meaning  of  the  statute.  The  use  of  the  property  Is  an  Important  element  to  be 
considered.  Where  the  property  Is  primarily  and  chiefly  used  as  a hotel  for 
the  acopmmodatlon  of  the  public.  It  would  be  doing  violence  to  the  statute  to 
regard  It  as  a homestead,  although  the  owner  may  reside  there  with  hi* 
family  for  the  purpose  of  carrying  on  the  buslnesa. 

LXIII.  CIL.— a 
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ArrEAi.  from  a judgment  of  the  Superior  Court  of  the  county 
of  Santa  Barbara,  and  from  an  order  refusing  a new  trial. 

The  action  was  brought  to  foreclose  a mortgage  executed  to 
secure  the  payment  of  a promissory  note.  The  facts  bearing 
upon  the  points  decided  appear  in  the  opinion  of  the  court. 

J.  B.  HaU,  Richards  £ Boyce,  and  Oarber,  Thornton  £ 
Bishop,  for  Appellant 

Williams  £ Williams,  for  Respondents. 

Ross,  J. — The  issue  raised  by  the  pleadings  as  to  whether 
the  promissory  note  for  the  security  of  which  the  mortgage 
sought  to  be  foreclosed  was  given,  had  been  paid,  was  the  issue 
in  the  case,  and  upon  that  issue  there  is  no  finding.  In  other 
respects,  also,  the  findings  do  not  sustain  the  judgment  The 
court  found  the  due  execution  of  the  note  and  mortgage  on  the 
20th  of  November,  1875.  The  note  was  for  $1479,  payable 
one  year  after  its  date,  with  interest  at  the  rate  of  one  and  one 
half  per  cent  per  month,  payable  monthly,  and  if  not  so  paid  to 
be  compounded  monthly.  The  court  also  found  that  the  plaint- 
iff, who  was  in  charge  of  the  mortgaged  premises,  received  from 
the  rents  thereof  the  sum  of  $3000,  out  of  which  he  paid  to  and 
on  account  of  the  mortgagors  $580.80.  This,  according  to  the 
findings,  left  of  the  rents  in  the  plaintiff’s  hands  $2419.20. 
Out  of  this  the  court  below  allowed  the  plaintiff  the  amount  of 
the  principal  sum  of  the  note  — $1479  — and  gave  the  defend- 
ant, Mary  Glascow,  who  was  one  of  the  mortgagors,  judgment 
against  the  plaintiff  for  the  balance  of  the  rents,  $940.20,  on  a 
counter-claim  set  up  by  her  against  the  plaintiff. 

This  action  on  the  part  of  the  court  below  could  only  have 
been  based  on  the  idea  that  because  the  plaintiff  had  in  his  hands 
sufficient  funds  derived  from  the  rents  of  the  mortgaged  prem- 
ises with  which  to  pay  the  interest  on  the  note  as  it  became  due, 
the  note  ceased  to  bear  interest.  But  clearly  this  was  not  so. 
If  it  be  true  that  the  plaintiff  held  in  his  hands  sufficient  funds 
of  the  mortgagors  with  which  to  pay  the  interest,  and  did  not  do 
so,  it  may  be  that  the  interest  should  not  be  compounded,  but  it 
certainly  would  not  prevent  the  note  from  bearing  simple  in- 
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terest,  according  to  its  terms.  To  bold  that  it  would,  would 
be  to  bold  that  paid  which  was  not  paid. 

As  the  case  must  go  back  for  a new  trial  it  is  proper  that  we 
should  indicate  our  views  upon  another  point  involved  in  the 
case;  and  to  do  that  it  is  necessary  to  go  somewhat  into  the 
facts  as  they  appear  in  the  record. 

The  defendant  Mary  Glascow  was  formerly  the  wife  of  the 
defendant  Richard  Wright,  and  was  such  at  the  time  of  the  exe- 
cution of  the  note  and  mortgage  in  suit.  It  was  they  who  exe- 
cuted them.  The  mortgaged  premises  consist,  according  to  the 
record  before  us,  of  two  lots  in  the  town  of  Guadaloupe,  in  the 
county  of  Santa  Barbara,  on  which  iB  erected  a building  called 
the  Wright  Hotel.  This  property  was  encumbered  by  a mort- 
gage in  favor  of  Schwartz  & Co.  for  $ 1573.02;  by  a lien  in 
favor  of  Schwartz,  Hartford  & Co.  for  $1100;  by  a lien  in  favor 
of  one  Douglas  for  $247.50,  and  by  a mortgage  in  favor  of  the 
plaintiff  for  $1200.  To  get  rid  of  these  encumbrances  the 
Wrights  put  the  plaintiff  in  charge  of  the  property,  with  power 
to  rent  and  collect  the  rents,  and  executed  to  him  a power  of 
attorney  appointing  him  their  attorney  in  fact  “ to  raise  money 
on  ” the  property  “ by  executing  our  notes  for  such  sums  as  to 
our  attorney  may  seem  proper,  and  on  such  terms,  and  to  become 
payable  at  such  time,  and  to  draw  such  interest,  not  exceeding 
one  and  one  half  per  cent  per  month,  as  to  our  said  attorney 
may  seem  proper,  and  by  executing  such  mortgage  to  secure 
said  notes  in  our  names,  places,  and  stead  on  said  real  estate, 
and  the  improvements  thereon  or  relating  thereto  as  to  our  said 
attorney  may  seem  proper,  the  money  for  which  said  notes  are 
drawn,  and  which  said  mortgages  are  to  secure,  is  to  be  used  ex- 
clusively to  pay  off  and  settle  all  debts  now  standing  againr t the 
aforesaid  property.”  Pursuant  to  this  power  of  attorney  the 
plaintiff  borrowed  of  the  bank  of  San  Luis  Obispo  the  sum  of 
$2000,  for  which  he  executed  as  the  attorney  in  fact  of  the 
Wrights  a promissory  note  secured  by  a mortgage  on  the  prem- 
ises. In  order  to  give  the  mortgage  to  the  bank  priority  the 
plaintiff  released  his  own  mortgage  on  the  property.  With  the 
money  the  plaintiff  thus  got  from  the  San  Luis  Obispo  Bank, 
increased  by  advances  made  by  himself,  he  paid  off  at  the  re- 
quest of  the  Wrights  the  mortgage  of  Schwartz  & Co.,  and  the 
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liens  of  Schwartz,  Hartford  & Co.,  and  of  Douglas,  aggregating 
$2920.52.  Subsequently,  to  wit,  on  the  20th  of  November, 
1875,  the  Wrights  executed  to  the  plaintiff  the  note  and  mort- 
gage in  suit  for  $1479,  being  the  amount  of  the  mortgage  re- 
leased by  plaintiff  in  order  to  obtain  the  money  from  the  bank, 
together  with  accumulated  interest.  When  the  mortgage  exe- 
cuted to  the  bank  became  due  the  bank  demanded  the  money, 
and  in  order  to  pay  it  the  plaintiff  borrowed,  as  the  attorney  in 
fact  of  the  Wrights,  of  one  Greening  the  sum  of  $2000,  execut- 
ing therefor  as  their  attorney  in  fact  a note  seccured  by  a mort- 
gage on  the  property. 

The  plaintiff  claims  that  after  having  paid  out  of  the  rents 
collected  the  several  amounts  to  the  Wrights,  and  the  interest 
on  the  mortgages  and  the  taxes  and  insurance  on  the  property, 
there  remained  a balance  due  him,  whereas,  the  defendant, 
Mary  Glascow,  formerly  Mary  Wright,  now  asserts  that  the 
mortgages  executed  by  the  plaintiff  under  the  power  of  attorney 
were  void,  on  the  ground  that  the  premises  constituted  the 
homestead  of  herself  and  her  former  husband.  It  is  true  that 
the  husband  — the  defendant  Richard  Wright  — filed  a declara- 
tion of  homestead  on  the  premises  on  the  25th  of  May,  1874, 
which  was  prior  to  the  execution  of  the  power  of  attorney.  But 
the  mere  filing  of  a declaration  of  homestead  does  not  of  itself 
constitute  the  premises  embraced  within  it,  the  homestead  of  the 
declarant.  The  use  of  the  property  is  an  important  element  to 
be  considered.  From  the  record  in  this  case  it  appears  that  the 
premises  in  question  were  used  by  the  Wrights  primarily  and 
principally  as  a hotel  for  the  accommodation  of  the  public.  It 
was  so  used  by  them  at  the  time  of  the  filing  of  the  declaration, 
and  until  August,  1874,  when,  because  of  the  embarrassed  con- 
dition of  their  business,  they  left  the  hotel  and  put  it  in  other 
hands.  The  Wrights,  it  is  true,  lived  in  the  hotel  until  August, 
1874,  but  their  residence  there  was  but  incidental  to  the  bus- 
iness of  “ running  the  hotel.”  When  they  became  embarrassed 
in  their  business  they  sought  a residence  elsewhere,  and  put  the 
hotel  property  in  charge  of  others;  and  this  was  prior  to  the 
execution  of  the  power  of  attorney  to  the  plaintiff.  It  would  be 
doing  violence  to  the  statute  to  regard  property  so  used  as  a 
homestead,  which  is,  and  was  intended  to  be  the  place  where  the 


Digitized  by  Google 


Feb.  1883.] 


Gibbs  v.  Bartlett. 


117 


home  is.  On  this  subject  see  Ackley  v.  Chamberlain , 16  CaL 
183;  Rhodes  v.  McCormick,  4 Iowa,  374;  Gregg  v.  Bostwick, 
33  CaL  228;  Mann  v.  Rogers,  35  CaL  319. 

J udgment  and  order  reversed,  and  cause  remanded  for  a new 
trial. 

McKee,  J.,  and  MoKinstby,  J.,  concurred. 


tin  Bank.  — February  2,  1888.] 

F.  A.  GIBBS,  Petitioner,  v.  WASHINGTON  BAJtT- 
LETT  bt  al.,  Respondents. 

Mandamus  — Wan  ran  Wan  will  Ln.  — Where  It  la  clearly  the  duty  at  the 
board  ot  election  commlaalouera  to  call  and  hold  an  election,  performance  of 
auch  duty  cannot  be  refuaed  on  the  ground  that  there  may  not  be  eufllclent 
fundi  In  the  treaaury  to  defray  the  expenses. 

The  petitioner  prayed  for  a writ  of  mandate  to  compel  the 
defendants,  as  members  of  the  board  of  election  commissioners 
of  the  city  and  county  of  San  Francisco,  to  provide  for,  call, 
and  hold  a special  election  for  the  purpose  of  submitting  to  the 
qualified  electors  of  that  city  and  county  the  question  of  ratify- 
ing a charter  for  its  government,  prepared  and  proposed  by  a 
board  of  fifteen  freeholders,  as  provided  by  art.  11,  § 8,  of  the 
Constitution. 

The  defendants  denied  that  it  was  their  duty  to  provide  for, 
call,  and  hold  such  an  election,  and  alleged  specifically  as  a 
reason  for  their  refusal  that  it  would  necessitate  a large  ex- 
penditure of  money  from  the  general  fund  of  the  city  and 
county,  and  that  there  was  not  and  would  not  be  any  money  in 
such  fund  during  the  then  fiscal  year  with  which  to  defray  such 
expenses. 

John  F.  Swift,  and  Russell  J.  Wilson,  for  Petitioner. 

Wm.  Craig,  for  Respondents. 

Pee  Curiam. — The  duties  sought  to  be  enforced  on  the 
part  of  the  respondents  are  clearly  enjoined  by  law.  Perform- 
ance of  these  duties  cannot  be  refused  on  the  ground  set  np  by 
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respondent*,  to  wit,  that  there  may  not  be  sufficient  fund*  in  the 
treasury  to  defray  the  expenses  of  the  election. 

Let  the  writ  issue  as  prayed. 


[Department  One.  — February  5.  IMS-] 

JAMES  FARRIS  et  al.,  Appellants,  v.  H.  P.  MERRITT 
st  al.,  Respondents. 

Plzadino  — Ficnnooa  Name  — A Mrs  did  Complaint.  — A defendant  aued  by  a 
Octltloui  name  la  a party  to  the  action  from  Its  commencement,  and  an  amend, 
ment  to  the  complaint  by  Inaertlng  the  trne  name  does  not  change  the  cauae 
of  action. 

Id. — Statut*  or  Limitation!  — Daucaua. — The  Statute  of  Limitations  is  not 
arallable  on  demurrer  unless  all  the  facta  which  the  defendant  would  be  re- 
quired to  prose  under  a plea  of  the  statute  appear  on  the  face  of  the  complaint. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  oounty 
of  Yolo. 

The  action  was  ejectment.  One  of  the  defendants  was 
sued  by  a fictitious  name,  and  the  complaint  was  afterwards 
amended  and  the  true  name  inserted.  The  defendants  de- 
murred separately  to  the  amended  complaint  on  the  ground 
that  the  actioi  was  barred  by  the  Statute  of  Limitations.  The 
demurrers  were  sustained,  and  the  plaintiffs  declined  to  amend. 

Freeman  & Bates,  and  Dunlap  & Van  Fleet,  for  Appellants. 

J.  E.  McKune,  and  W.  B.  Treadwell,  for  Respondents. 

McKee,  J. — The  court  erred  in  sustaining  the  demurrers  to 
the  amended  complaint  filed  on  the  2d  of  April,  1882. 

The  demurrers  admitted  all  the  material  allegations  of  the 
complaint  These  showed  that  the  plaintiffs  were  the  owners 
in  fee,  and  entitled  to  the  possession  of  the  demanded  premises, 
and  that  the  defendants  were  in  possession  of  the  same,  and 
wrongfully  withheld  them  from  the  plaintiffs.  The  cause  of 
action  was,  in  no  respect,  different  from  that  stated  in  the  first 
complaint,  which  had  been  filed  on  the  8th  of  August,  1881, 
except  that  it  ran  against  a party  named  as  a defendant,  whose 
name  did  not  appear  in  the  first  complaint,  who,  it  was  alleged, 
was  in  possession  as  a tenant  of  his  co-defendant,  Merritt,  But 
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this  new  name  was  alleged  to  be  the  real  name  of  one  of  the 
defendants  named  in  the  first  complaint  by  a fictitious  name. 
Being  a party  named  in  that  complaint  by  a fictitious  name,  he 
■was  a party  to  the  action  from  its  commencement.  ( Sacramento 
v.  Spencer,  53  Cal.  737.)  It  was  necessary,  however,  to  amend 
the  complaint  by  inserting  his  real  name  when  ascertained, 
otherwise  no  judgment  could  be  taken  and  enforced  against  him. 
(Sec.  474,  Code  Civ.  Proc.;  McKinlay  v.  Tuttle,  42  Cal.  577 ; 
Campbell  v.  Adams,  50  Cal.  205;  Baldwin  v.  Morgan,  50  Cal. 
585.)  Such  an  amendment,  however,  does  not  change  the 
original  cause  of  action.  Merritt  was  a proper  party  defendant. 
Section  379  of  the  Code  of  Civil  Procedure  provides  that  a 
landlord  may  be  made  a defendant  to  an  action  of  ejectment. 
Whether  the  Statute  of  Limitations  had  run  in  favor  of  either 
of  the  demurring  defendants  at  the  time  of  filing  the  amended 
complaint  was  a question  which  could  not  be  raised  by  demurrer, 
unless  the  complaint  contained  allegations  of  all  the  facts  neces- 
sary to  constitute  adverse  possession  by  the  defendants,  accord- 
ing to  the  provisions  of  the  sections  of  the  Code  which  they 
invoked  by  their  demurrers.  No  such  allegations  were  con- 
tained in  the  complaint;  it  did  allege  an  ouster  on  the  20th  of 
December,  1876,  and,  assuming  that  the  cause  of  action  then 
accrued,  the  action  was  brought  within  five  years  at  the  filing 
of  the  first  complaint.  But  while  it  is  a fact  that  more  than  five 
years  had  run  at  the  time  of  filing  the  amended  complaint,  in 
which  the  real  name  of  the  defendant  Platt  was,  for  the  first 
time  inserted,  yet  the  right  of  the  plaintiffs  as  alleged  owners 
in  fee  of  the  demanded  premises  was  not  forfeited  by  the  mere 
lapse  of  time.  They  could  only  be  deprived  of  their  title  or 
barred  of  their  action  by  proof  of  an  adverse  possession  by  the 
defendants,  according  to  the  requisites  and  requirements  of  the 
Statute  of  Limitations,  upon  which  they  relied;  and  the  burden 
of  the  allegata  et  probata  of  such  a statutory  right  was  upon 
them.  Such  is  the  case  of  Lawrence  v.  Ballou,  50  Cal.  258, 
referred  to  by  respondents’  counsel. 

Judgment  and  order  reversed,  and  cause  remanded  with  direc- 
tion to  overrule  the  demurrers,  and  allow  the  defendants  to 
answer. 

Ross,  J.,  and  McKinstbt,  J.,  concurred. 
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[Department  Twn.  — February  7,  1S8S.1 

HENRY  GILMAN,  Respondent,  v.  ADAM  BOOTZ, 

Appellant. 

Plbadino  — Complaint  — Anhwei — Nonsuit. — The  complaint  alleged  that 
the  defendant  purchased  of  one  Galvin  certain  real  estate,  and  agreed  to  pay 
eight  hundred  dollars  In  gold  coin  therefor,  hut  had  only  paid  four  hundred 
dollars.  An  assignment  of  the  Indebtedness  to  the  plaintiff  was  also  alleged. 
The  answer  admitted  the  purchase,  but  denied  that  the  consideration  was 
eight  hundred  dollars  In  gold  coin,  and  averred  the  agreement  to  be  that  tha 
defendant  should  pay  four  hundred  dollars  in  money,  and  four  hundred  dollars 
In  board  and  lodging.  At  the  trial  the  plalntlfT  proved  the  assignment  and 
rested.  The  defendant  moved  for  a nonsuit  on  the  ground  that  the  plaintiff 
had  failed  to  make  out  a case.  The  court  denied  the  motion,  and  after  bear* 
Ing  evidence  on  the  part  of  the  defendant  and  in  rebuttal,  rendered  a Judg- 
ment lo  favor  of  the  plaintiff  as  demanded  in  the  complaint.  Held,  that  the 
answer  put  In  issue  the  allegations  of  the  complaint  as  to  the  terms  of  the 
agreement,  and  that  the  motion  for  a nonsuit  should  have  been  granted. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a 
new  trial. 

C.  J.  Beerstecker,  and  F.  J.  Castelhun,  for  Appellant. 
Oeorge  IF.  Tyler,  for  Respondent. 

Pee  Curiam. — The  court  below  must  have  denied  the 
motion  for  a nonsuit  on  the  ground  that  the  answer  failed  to 
deny  the  allegations  of  the  complaint,  except  as  to  the  assign- 
ment to  the  plaintiff.  In  so  construing  the  answer  the  court 
misconceived  its  meaning.  The  answer  denied  that  the  sale  was 
for  eight  hundred  dollars  in  gold  coin,  as  alleged  in  the  com- 
plaint, and  then  proceeded  to  aver  that  the  contract  of  sale  was 
for  four  hundred  dollars  in  money,  and  four  hundred  dollars  to 
be  paid  in  boarding  the  plaintiff.  This  was  in  legal  effect  to 
deny  that  the  sale  was  for  eight  hundred  dollars,  or  on  any 
other  terms  than  as  set  forth  in  the  subsequent  averments  of  the 
answer  above  stated.  When,  then,  the  plaintiff  only  offered  the 
assignment  to  him  and  rested,  he  had  offered  no  evidence  to 
establish  the  main  allegation  of  his  complaint,  and  the  nonsuit 
should  have  been  granted. 

Nothing  which  subsequently  occurred  on  the  trial  removed 
the  injury  done  by  this  error,  and  the  judgment  and  order  must 
be  reversed,  and  the  cause  remanded.  So  ordered. 
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[Department  Two.  — February  8.  1888.] 

THE  HOQ8  BACK  CONSOLIDATED  MINING  COM- 
PANY, Respondent,  v.  THE  NEW  BASIL  CONSOLI- 
DATED MINING  COMPANY,  Appellant. 


Service  by  Mail  — Insufficiency  of  Affidavit. — Ad  affidavit  of  aervica  by 
mail  la  Insufficient  when  it  falls  to  show  that  the  person  making  service,  and 
the  person  on  whom  It  la  made,  reside,  or  have  their  offices  in  different  places, 
between  which  there  is  a regular  communication  by  mail. 


Appeal  from  a judgment  of  the  Superior  Court  of  Placer 
County. 

The  plaintiff  and  defendant  are  corporations.  The  action 
was  brought  in  the  Superior  Court  of  Placer  County.  The  de- 
fendant demurred  to  the  complaint,  and  the  plaintiff  confessed 
the  demurrer,  and  obtained  leave  to  amend  within  twenty  days. 
An  amended  complaint  was  filed  accordingly,  with  an  affidavit 
attached  showing  an  attempted  service  by  mail.  A judgment 
by  default  was  entered  against  the  defendant  for  failing  to 
answer  the  amended  complaint  The  additional  facta  appear 
in  the  opinion  of  the  court 

W.  R.  Daingerfield,  and  Edward  Lynch,  for  Appellant 

Hale  & Craig,  for  Respondent 

Peb  Curiam.-^-  In  this  case  plaintiff  had  judgment  against 
defendant  by  default;  the  court  below  denied  a motion  to  open 
the  default,  and  defendant  appealed. 

The  following  is  the  affidavit  of  service  of  the  amended 
complaint: — 

“ D.  W.  Spear  of  said  Placer  County,  being  duly  sworn,  says: 
That  be  is  a citizen  of  the  United  States,  and  is,  and  was  on  the 
20th  day  of  October,  1881,  over  eighteen  years  of  age,  and  not  a 
party  to  this  action.  That  on  the  20th  day  of  October,  1881, 
the  amended  complaint  in  the  said  action  was  filed;  that  forth- 
with, to  wit,  on  the  20th  day  of  October,  1881,  he,  affiant,  de- 
posited in  the  postoffioe  at  Auburn,  Planer  County,  California, 
a copy  of  the  said  amended  complaint,  enclosed  in  a sealed 
envelope,  postage  prepaid,  and  directed  to  Edward  Lynch  (the 
attorney  for  defendant  herein),  at  No.  324  Pine  Street,  San 
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Francisco,  California,  the  place  where  said  attorney  resides  and 
has  his  office.” 

The  affidavit  of  service  was  insufficient,  and  therefore  the 
default  in  the  case  was  improperly  entered.  ( Reed  v.  Allison, 
61  Cal.  461 ; Cunningham  v.  Wamekey,  61  Cal.  507 ; Moore  v. 
Besse,  35  Cal.  185 ; People  v.  Alameda  T.  R.  Co.  30  Cal.  182 ; 
§ 1012,  Code  Civ.  Proc.) 

J udgment  reversed,  and  cause  remanded  with  leave  to  appel- 
lant to  file  an  answer  to  the  complaint  within  twenty  days  after 
the  filing  of  the  remittitur  herein  in  the  court  below. 


tin  Bank.  — February  9,  1883.1 

8.  8.  BRADFORD  et  alb.,  Appellants,  v.  CALEB 
DORSEY  et  al.,  Respondents. 

MaCHANic's  Lis*  — I*solv*kct  — Limitatiox. — An  action  to  foreclose  mechan- 
ic!' liens  must  be  commenced  within  ninety  days  after  the  Ilena  are  filed,  not- 
withstanding the  Insolvency  of  the  debtor.  A debt  so  secured  Is  not  provable 
under  the  Insolvency  act,  and  the  commencement  of  foreclosure  proceedings 
are  not  stayed  by  any  of  Its  provisions. 

Appeal  from  a judgment  of  the  Superior  Court  of  Tuol- 
umne County. 

The  facts  appear  in  the  opinion  of  the  court. 

Street  & Street,  for  Appellants. 

Dorsey  & Nicol,  for  Respondents. 

Sharpstein,  J. — Action  to  foreclose  mechanics’  liens.  It 
appears  by  the  allegations  of  the  complaint  that  the  action  was 
not  oommenced  within  ninety  days  after  the  liens  were  filed,  and 
a demurrer  to  the  complaint  on  that  ground  among  others  was 
sustained.  The  plaintiffs  declined  to  amend,  and  a judgment 
was  entered  in  favor  of  the  defendants.  This  appeal  is  from 
that  judgment 

The  demurrer  was  properly  sustained,  unless  the  commence- 
ment of  the  action  within  ninety  days  after  the  liens  were  filed 
was  stayed  by  injunction  or  statutory  prohibition.  (Code  Civ. 
Proc.  § 1190;  Code  Civ.  Proc.  § 356.)  And  the  appellants  con- 
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tend  that  they  -were  prohibited  by  statute  from  commencing 
their  action  within  the  time  prescribed  for  its  commencement, 
by  reason  of  the  owners  of  the  mines,  against  which  said  liens 
were  filed,  being  adjudged  insolvent  by  a court  of  competent 
jurisdiction  after  said  liens  were  filed,  and  before  the  expiration 
of  the  period  of  ninety  days  from  the  date  of  such  filing. 

The  provisions  of  the  insolvent  act  which  are  principally 
relied  on  by  the  appellants  are  contained  in  sections  six  and 
forty-five  of  said  act.  The  former  declares  that  upon  the  court 
making  an  order  adjudging  the  petitioner  insolvent,  all  proceed- 
ings against  him  shall  be  stayed.  The  latter,  that  “ no  creditor 
proving  his  debt  or  claim  shall  be  allowed  to  maintain  any  suit 
at  law  or  in  equity  therefor  against  the  debtor,  but  shall  bo 
deemed  to  have  waived  all  right  of  action  and  suit  against  him, 
and  all  proceedings  already  commenced,  or  unsatisfied  judg- 
ments already  obtained  thereon,  shall  be  deemed  to  be  discharged 
and  surrendered  thereby;  provided,  that  no  valid  lien  existing 
in  good  faith  thereunder  shall  be  thereby  affected ; and  further 
provided,  that  a creditor  proving  his  debt  or  claim  shall  not  bo 
held  to  have  waived  his  right  of  action  or  suit  against  the  debtor 
where  a discharge  has  been  refused,  or  the  proceedings  have 
been  determined  without  a discharge.  And  no  creditor  whose 
debt  is  provable  under  this  act  shall  be  allowed,  after  the  com- 
mencement of  proceedings  in  insolvency,  to  prosecute  to  final 
judgment  any  action  therefor  against  the  debtor  until  the  ques- 
tion of  the  debtor’s  discharge  shall  have  been  determined.” 

The  appellants  did  not  prove  their  debts,  and  if  they  were  not 
provable  under  said  act,  said  appellants  were  not  prohibited 
from  commencing  an  action  or  actions  for  the  foreclosure  of 
their  liens  within  ninety  days  after  the  same  had  been  filed. 

The  debts  or  claims  of  the  appellants  were  not  provable  until 
sfter  they  had  released  or  conveyed  their  claims  to  the  assignee 
upon  the  property.  (§  44.)  After  doing  that  they  could  have 
proved  their  whole  debts.  (§  44.)  But  it  is  not  alleged  that 
they  ever  released  or  conveyed  their  claims  upon  the  property 
to  the  assignee,  and  therefore  they  could  not  be  admitted  to 
prove  their  whole  debts.  Thoy  might  have  been  admitted  as 
creditors  for  the  balance  of  their  debts  after  deducting  the  value 
of  the  property  against  which  they  had  filed  their  liens.  But 
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that  would  not  constitute  them  creditors  having  provable  debts. 
Whether  they  could  be  admitted  to  prove  anything  depended 
upon  the  value  of  the  property  against  which  they  had  filed 
their  liens.  If  that  was  sufficient  to  satisfy  their  claims,  then 
they  could  not  be  admitted  to  prove  their  debts  or  any  part 
thereof.  They  clearly  could  not  be  included  in  the  category  of 
creditors  having  provable  debts.  ( Montgomery  v.  Merrill,  62 
Cal.  385.) 

Other  grounds  of  demurrer  were  specified,  which  it  is  un- 
necessary to  consider. 

Judgment  affirmed. 

Morrison,  C.  J.,  McKee,  J.,  Ross,  J.,  Myrick,  J.,  and 
Thornton,  J.,  concurred. 


(Department  Two.  — February  12.  1883.) 

JESSIE  RICE,  Appellant,  v.  JOHN  H.  McKUNE  it  ai_. 
Respondents. 


Swamp  aim  Ovasmowro  Ijnds  — Purchass  — Sosnrr  — Bochoaat. — Certain 
swamp  And  orerflowed  lauda  situated  In  township  Bra  north,  range  five  east. 
Mount  Diablo  meridian,  were  purchased  from  the  State  prior  to  the  completion 
ad  the  government  surveys  The  lands  were  surveyed  by  the  county  surveyor 
uoder  « statute  at  the  State  then  In  force.  One  of  the  lines  described  In  the 
Bald  notes  commenced  at  the  southwest  corner  of  eecUon  one.  and  ran  nortb 
eighty  chains  to  the  township  line.  A certificate  of  purchase  was  Issued  In 
accordance  with  this  survey,  and  subsequently  a patent  was  also  Issued  tn 
which  reference  was  made  both  to  the  survey  and  field  notes.  At  the  time  at 
the  survey  the  section  lines  bed  not  been  run,  but  the  township  Une  referred 
to  In  the  field  notes  had  been  run  and  established.  When  the  section  lines 
were  run  the  southwest  corner  of  section  one  was  located  considerably  mors 
than  eighty  chains  south  of  the  township  line.  The  question  was  as  to  the 
northern  boundary  of  the  lands  so  purchased.  Held,  that  the  township  line 
constituted  the  boundary. 

Appeal  from  a judgment  of  tbe  Superior  Court  of  the  county 
of  Sacramento,  and  from  an  order  refusing  a new  trial. 

Tbe  action  was  ejectment  against  a landlord  and  hi3  tenant, 
and  the  judgment  was  in  their  favor.  The  facts  are  stated  in 
the  opinion  of  the  court. 

8.  Solon  Roll,  for  Appellant. 
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Freeman  £ Bates,  for  Reepondents. 

SHABrsTBiN,  J. — The  respondent,  McKune,  purchased  ot 
the  State  five  hundred  and  sixty  acres  of  swamp  and  overflowed 
land  which  had  not  then  been  surveyed  by  the  United  States, 
but  of  which  he  procured  a survey  to  be  made  by  the  county 
surveyor  of  the  county  in  which  said  land  was  situated  accord- 
ing to  the  provisions  of  the  statute  then  in  force. 

The  controversy  is  as  to  the  location  of  the  northern  boundary 
line  of  a tract  sold  by  the  State  to  the  respondent.  He  claims 
that  the  land  purchased  by  him  is  bounded  on  the  north  by  the 
northern  line  of  township  five  north  of  range  five  east.  And  he 
bases  that  claim  upon  the  field  notes  of  the  survey  by  the  county 
surveyor,  of  which  the  following  is  a copy: — 

“ Beginning  at  the  southwest  corner  of  section  one;  thence 
north  eighty  chains  to  the  township  line;  thence  east  nine  chains 
to  Cosumncs  River ; in  all,  eighty  chains ; thence  south  on  range 
line  forty  chains;  thence  south  forty  chains;  thence  west  thirty- 
eight  and  fifty-one  hundredths  chains  to  Cosutnnes  River,  in  all 
sixty  chains,  to  place  of  beginning.” 

When  that  survey  was  made  the  location  of  the  southwest 
comer  of  section  one  had  not  been  determined  by  a United 
States  survey.  But  the  township  line  referred  to  had  been  run. 
That  line  and  the  Cosumnes  River  constituted  the  only  fixed 
objects  referred  to  in  said  field  notes.  After  the  respondent 
had  purchased  the  land  it  was  surveyed  by  the  United  States, 
and  according  to  that  survey  the  southwest  comer  of  said  section 
one  is  considerably  more  than  eighty  chains  south  of  said  town- 
ship line,  and  the  strip  of  land  lying  between  a line  eighty 
chains  north  of  the  south  line  of  said  section,  and  said  township 
line  was  subdivided  into  lots  numbered  one,  two,  three,  four, 
which  the  State  afterwards  undertook  to  sell  and  convey  to  tho 
appellant.  So  that  the  only  question  which  we  have  to  decide 
is  whether  these  lots  were  included  in  the  conveyance  of  tho 
State  to  the  respondent 

The  certificate  of  purchase  issued  March  16,  1864,  to  the 
respondent,  describes  the  land  sold  to  him  as  follows: — 
“Survey  number  six  hundred  and  fifteen,  Sacramento  County, 
the  north  half,  the  southwest  quarter,  and  the  west  half  of  the 
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southeast  quarter  of  section  one,  township  five  north,  range  five 
east,  Mount  Diablo  base  meridian.” 

And  in  the  patent  issued  to  respondent  January  24,  1872,  the 
following  description  is  given : — 

“ Said  lands  being  situated  in  Sacramento  County,  and  de- 
scribed as  follows,  to  wit:  Survey  number  six  hundred  and 

fifteen,  swamp  and  overflowed  land,  Sacramento  County,  town- 
ship number  five  north,  range  number  five  east,  Mount  Diablo 
meridian,  section  number  one;  the  north  half,  the  southwest 
quarter,  and  west  half  southeast  quarter,  section  one,  and  more 
particularly  described  in  the  field  notes  of  said  survey  as  fol- 
lows: The  north  half,  the  southwest  quarter,  and  the  west  half 

of  the  southeast  quarter  of  section  one,  township  five  north, 
range  five  east,  Mount  Diablo  meridian,  containing  five  hundred 
and  sixty  acres.” 

As  before  stated  the  respondent  purchased  before  the  United 
States  survey  was  made,  and  before  the  lines  of  section  one  had 
been  run ; and  at  the  time  of  such  purchase  there  were  no  such 
legal  subdivisions  as  half  or  quarter  sections  of  said  section  in 
existence.  But  by  reference  to  the  field  notes  of  the  survey  of 
the  county  surveyor  we  find  a definite  description  of  said  land 
by  metes  and  bounds,  and  the  respondent  purchased  the  land 
included  in  that  survey.  The  county  surveyor  could  not  run 
the  section  lines,  nor  subdivide  into  half  or  quarter  sections, 
but  he  could  survey  a tract  of  five  hundred  and  sixty  acres, 
which  should  be  bounded  on  tire  north  by  a township  line,  and 
on  the  east  by  the  Cosuinnes  River,  and  by  the  aid  of  those  two 
fixed  monuments  and  the  courses  and  distances  given,  there  is 
no  difficulty  in  determining  the  proper  boundaries  of  the  land 
conveyed  to  the  respondent  And  we  do  not  doubt  that  the 
north  line  of  township  five  constitutes  the  northern  boundary  of 
said  land. 

We  find  no  error  in  the  rulings  of  the  court  upon  the  admissi- 
bility of  evidence  to  the  introduction  of  which  the  appellant 
objected. 

Judgment  and  order  affirmed. 

Morrison,  (’.  J.,  M trick,  J.,  and  Thornton,  J.,  concurred. 

Hearing  in  bank  denied. 
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[Department  One. — February  12,  1883.] 

TELE  PEOPLE  ex  ml.  G.  F.  CULBERTSON,  Appellant, 
v.  L J.  POTTER,  Auditor,  etc.,  Respondent. 

Omci  — Balast — Coktmt — Da  Facto  ard  Da  Jurb  Omcm. — An  officer 
tfe  facto,  acting  ctco  la  good  faith  under  a claim  of  right  to  an  office,  la  not 
entitled  to  recover  the  compenaatloo  provided  by  law  to  the  exclusion  of  the 
officer  it  fort. 

In. — Qualification. — Section  807  of  the  Political  Code,  which  requires  the 
officer-elect  to  qualify  within  fifteen  days  from  the  commencement  of  his  term, 
hat  no  application  daring  the  pendency  of  a contest. 

* 

Appeal  from  a judgment  of  the  Superior  Court  of  Tuol- 
umne County. 

The  facta  are  stated  in  the  opinion  of  the  court. 

Dorsey  & Nicol,  for  Appellant. 

E.  A.  Rogers,  for  Respondent 

McKee,  J. — This  was  an  application  to  compel  the  auditor 
of  Tuolumne  County  to  draw  hia  warrant  in  favor  of  petitioner 
and  appellant  on  the  county  treasurer  for  the  sum  of  eight  hun- 
dred and  seventy  dollars,  which  had  been  allowed  by  the  board 
of  supervisors  of  the  county  as  compensation  for  services,  which 
had  been  rendered  by  the  petitioner  as  a de  facto  member  of  the 
board,  pending  a contest  between  him  and  a supervisor-elect,  in 
which  the  latter  was  adjudged  to  have  been  legally  elected,  and 
to  be  entitled  to  the  office.  The  judgment  was  rendered  on  the 
5th  of  December,  1878.  but  the  incumbent,  instead  of  surrender- 
ing the  office,  appealed  from  the  judgment  to  the  Supreme 
Court,  where  it  was  affirmed  on  August  16,  1881.  The  term 
of  the  office  commenced  on  the  first  Monday  of  March,  1879. 
From  that  time  until  the  final  determination  of  the  contest  by 
the  decision  of  the  Supreme  Court  the  petitioner  excluded  the 
officer-elect  from  the  office,  and  for  the  services  rendered  by  him 
during  the  time  that  he  intruded  himself  into  the  office  to  which 
he  was  not  elected,  he  asked  the  county  to  compensate  him. 

The  court  below  properly  refused  the  prayer  of  the  petitioner. 
An  officer  de  facto,  acting  even  in  good  faith  under  a claim  of 
right  to  an  office,  is  not  entitled  to  recover  from  a county  the 
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compensation  provided  by  law  for  such  services  to  the  exclusion 
of  the  officer  de  jure.  “It  will  be  remembered,*'  says  the 
Supreme  Court  of  Iowa  in  McCue  v.  Counly  of  Wapello,  51 
Iowa,  60,  “that  one  exercising  the  power  of  an  office  without 
lawful  authority  ia  regarded  as  an  officer  de  facto,  not  for  his 
own  protection  or  advantage,  but  for  the  protection  of  the  pub- 
lic and  those  who  are  doing  business  with  him.  When  his  right 
to  the  possession  of  the  office  ia  to  be  determined  he  cannot  be 
declared  an  officer  de  jure,  on  the  ground  that  he  has  been  an 
officer  de  facto.  It  is  therefore  a rule  of  law  that  when  an 
officer  seeks  to  recover  the  emoluments  of  an  office  he  must  show 
his  right  to  the  possession  of  the  office.  The  rule  is  based  upon 
the  ground  that  the  officer  de  jure  who  has  been  ousted  from  his 
place  by  an  intruder  has  a property  interest  in  the  emoluments 
of  the  office,  of  which  he  cannot  be  deprived  by  one  having  no 
title  thereto.  This  property  right  demands  protection,  and  the 
officer  de  facto  cannot  recover  emoluments  to  which  the  officer 
de  jure  is  entitled.”  (56  Iowa,  331.)  Actual  incumbency  merely, 
gives  no  right  of  recovery.  ( Dorsey  v.  Smyth,  28  Cal.  21.) 

Appellant,  however,  claims  that  the  rule  has  been  changed  by 
the  Political  Code  of  this  State.  In  this  he  is  mistaken.  Sec- 
tion 963  of  that  Code  declares  that  pending  a contest  for  an 
office  no  warrant  for  any  part  of  the  salary  of  the  office  must  he 
drawn  or  paid.  From  this  it  results  that  after  the  contest  has 
been  finally  decided  the  officer  de  jure  is  the  only  person  entitled 
to  the  salary.  ( Dorsey  v.  Smyth,  28  Cal.  21;  Stratton  v. 
Oulton,  28  Cal.  45.) 

In  answer  to  this  result  it  is  claimed  that  the  appellant  was  the 
officer  de  jure,  because  the  officer  elect  failed  to  qualify  before 
the  expiration  of  fifteen  days  from  the  commencement  of  his 
term  of  office,  as  he  was  required  to  do  by  section  907  of  the 
Political  Code;  and  the  appellant,  as  the  incumbent  of  the 
office,  was  compelled  by  section  879  of  such  Code  to  hold  over 
and  perform  the  duties  of  the  office  until  his  successor  had 
been  elected  and  qualified. 

These  sections  of  the  Code  do  not  admit  of  such  a construction. 
Where  a contest  is  pending  for  an  office,  section  907  has  no 
application  until  the  contest  has  been  finally  determined  ( Pear - 
eon  r.  Wuson,  57  Miss.  862) ; otherwise  it  would  be  in  the 
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power  of  an  incumbent  in  office  to  hold  over  after  the  expira- 
tion of  his  term,  and  defeat  the  will  of  the  people  at  an  election 
by  contesting  the  election  of  his  successor.  Of  course  such  a 
contest  may  be  made  by  an  incumbent  in  good  faith ; but  when 
decided  against  him  he  becomes  an  intruder  in  the  office  ab  in- 
itio and  throughout,  and  not  an  officer  de  jure.  There  cannot  be 
two  officers  de  jure  to  the  same  office.  After  the  judgment  of 
December  5,  1878,  there  was  no  legal  compulsion  upon  the 
incumbent  to  hold  over  after  the  commencement  of  the  term  to 
which  his  successor  was  elected.  On  the  contrary  the  law  made 
it  his  duty  to  surrender  the  office  to  his  successor  at  the  com- 
mencement of  the  term,  and  if  he  continued  thereafter  to  exer- 
cise its  functions  be  did  so  at  his  periL 

Judgment  affirmed. 

Robs,  J.,  and  McKinstby,  J.,  concurred. 


(la  Bank. — February  13,  188S.J 

FERDINAND  REIS,  Appellant,  t>.  FANNIE  P.  LAW- 
RENCE, Respondent. 

ILabitzd  Wolff Asr  — Dtronca  — Dm>  — A c k n o w r.rr>) m i yt  — EaTorrat. — Wtaer* 
a decree  of  divorce  obtained  by  a married  woman  la  void,  but  ebe  assumes  her 
maiden  name,  llvea  apart  from  ber  husband,  and  continuously  acta  and  repre- 
sent* heraelf  aa  tfemm*  eote.a  deed  of  conveyance  of  ber  aeparate  real  estate, 
made  and  acknowledged  by  ber  aa  an  unmarried  woman,  la  valid  and  binding. 

Appeal  from  a judgment  of  the  late  District  Court  of  the 
third  judicial  district  in  and  for  the  county  of  Alameda,  and 
from  an  order  refusing  a new  trial. 

The  action  was  brought  against  Fannie  P.  Lawrence  and 
Edwin  A.  Lawrence  on  a promissory  note  for  money  loaned, 
and  to  enforce  a lien  for  the  payment  thereof  arising  from  cer- 
tain conveyances  of  real  estate  absolute  on  their  face,  but  in- 
tended as  security.  A judgment  was  rendered  on  the  note 
against  Edwin  A.  Lawrence.  The  additional  facts  are  stated  in 
the  opinion  of  the  court,  and  the  dissenting  opinion  of  Mb. 
Justice  McKee. 
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Edward  J.  Pringle,  for  Appellant 

The  respondent  is  estopped  from  denying  the  validity  of  her 
deed,  because,  in  the  desertion  of  her  husband  by  herself,  and  of 
herself  by  her  husband,  the  reasons  which  protect  a married 
woman  from  the  operation  of  an  equitable  estoppel  cease.  ( Law- 
rence v.  Spear,  17  Cal.  421 ; Blutnenberg  v.  Adams,  49  Cal. 
308 ; Patterson  v.  Lawrence,  90  111.  174;  Frary  v.  Booth,  37  Yt 
78.) 

She  is  estopped  from  denying  the  validity  of  her  deed, 
because  the  reasons  which  protect  a married  woman  from  tho 
operation  of  an  equitable  estoppel  cease  when  she  denies  the 
very  status  which  affords  the  protection. 

Granted  that  a-  married  woman  may  not  be  estopped  by  her 
acts  so  long  as  her  character  is  recognized  or  known,  yet  she  is 
raised  above  or  falls  below  this  protection  when  she  claims  to 
have  been  divorced  from  her  husband,  resumes  her  maiden 
name,  and  acts,  signs,  and  conveys  as  a single  woman.  All  the 
sense  and  reason  of  protecting  her  as  a married  woman  then 
cease,  or  else  she  is  a licensed  plunderer.  The  question,  then,  is 
not  whether  a married  woman  can  be  estopped,  but  whether  a 
woman  shall  not  bo  estopped  from  calling  herself  married. 

The  defendant  was  married  on  the  13th  of  April,  1871 ; she 
obtained  a decree  of  divorce  from  her  husband  on  the  ground 
that  he  had  deserted  her  as  early  as  the  1st  of  March,  1872 ; he 
then  obtained  a decree  of  divorce  from  her  on  the  ground  that 
she  had  deserted  him  in  July,  1872. 

Married  for  less  than  eleven  months,  and  ever  since  deserting 
and  deserted,  divorcing  and  divorced!  Truly  she  was  not 
“ much  married,”  and  was  very  much  divorced.  And  yet  she 
claims  to  invalidate  a deed  made  during  the  period  of  the  double 
desertion  because  she  was  not  examined  “ without  the  hearing 
of  ” this  husband. 

A case  completely  in  point  is  Richcson  v.  Simmons,  47  Mo. 
20;  and  see  Ruger  v.  Heckel,  28  N.  Y.  S.  C.  489. 

Our  Code  removing  the  disabilities  of  married  women,  and 
codifying  the  laws  of  estoppel  does  not  exempt  a married  woman 
from  their  operation.  (Code  Civ.  Proc,  § 1962,  subs.  2 and  3.) 

We  cannot,  by  judicial  construction,  add  an  element  which  the 
Code,  having  spoken  on  the  subject,  has  industriously  omitted. 
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William  Irvine,  for  Respondent 

The  doctrine  of  estoppel  has  no  application.  Points  2,  3,  4, 
and  5 of  appellant’s  brief  is  devoted  to  a consideration  of 
estoppel  as  applied  to  married  women. 

To  answer  them  all  at  once  it  has  been  held  time  and  again 
that  a married  woman  is  not  bound  by  an  estoppel.  Her  title 
to  land  can  only  pass  by  deed,  and  the  acknowledgment  is  a 
part  of  the  deed.  ( Morrison  v.  Wilson,  13  Cal.  494;  Ewald  v. 
Corbett,  32  Cal.  493 ; Barrett  v.  Tewksbury,  9 Cal.  13 ; Kendall 
v.  Miller,  9 Cal.  591;  Selover  v.  Am.  Bus.  Co.  7 Cal.  206; 
Wells  on  Sep.  Prop,  of  Wife,  § 267 ; Looney  v.  Adamson,  48 
Tex.  619 ; Marsh  v.  Mitchell,  26  N.  J.  Eq.  497 ; Ennor  v. 
Thompson,  46  111.  221 ; Kerr  v.  Russell,  69  111.  666 ; Board  v. 
Davidson,  65  111.  124 ; Robinson  v.  Noel,  49  Miss.  253 ; Stillwell 
v.  Adams,  29  Ark.  346;  Heaton  v.  Fryberger,  38  Iowa,  185; 
Ijeftwich  v.  Neal,  7 W.  Va.  560;  Grove  v.  Zumbro,  14  Gratt. 
507;  Lindley  v.  Smith,  48  111.  523;  McIntosh  v.  Smith,  2 La. 
An.  758;  Coal  Co.  v.  Pasco,  79  111.  170;  Behler  v.  Weybum, 
59  Ind.  143;  Horsey’s  Lessee  v.  Horsey,  4 Har.  (Del.)  517.) 

To  permit  an  estoppel  to  operate  against  her  would  be  a vir- 
tual repeal  of  the  statute.  ( Drury  v.  Foster,  2 Wall.  24.) 

The  title  of  a femme  covert  to  land  cannot  be  affected  by  acta 
of  commission  short  of  those  required  by  law  to  bind  her,  much 
less  by  acta  of  omission.  ( Lessee  of  Delancey  v.  McKeen,  l 
Wash.  C.  C.  354.) 

Estoppel  does  not  conclude  her,  even  when  she  represents  her- 
self as  sole.  ( Behler  v.  Weybum,  69  Ind.  143,  and  cases  cited ; 
2 Hilliard  Torts,  506;  48  Pa.  St.  497;  Wells’  Sep.  Prop,  of 
Wife,  277 ; see  Bigelow  on  Estoppel,  490,  491 ; Herman  on  Es- 
toppel, p.  236,  § 215  ; Hempstead  v.  Easton,  33  Mo.  142 ; Liver- 
pool Assn.  v.  Fairhurst,  9 Ex.  422;  Cooley  on  Torts,  pp.  116, 
117;  Cooper  v.  Witham,  1 Lev.  248;  Woodward  v.  Barnes,  14 
Am.  Rep.  626 ; Bumard  v.  Haggis,  14  Com.  B.  N.  S.  45 ; Keen 
v.  Coleman,  39  Pa.  St.  299 ; Keen  v.  Hartman,  48  Pa.  St.  497 ; 
Owens  v.  Snodgrass,  <)  Dana,  229 ; 2 Bishop  on  Married  Women, 
§ 263 ; Tieman  v.  Poor,  19  Am.  Dec.  p.  230,  note ; Carr  v.  Wil- 
liams, 36  Am.  Dec.  p.  90,  note;  Klein  v.  Caldwell,  91  Pa.  St. 
140.) 

Rosa,  J. — The  defendant,  Edwin  A.  Lawrence,  is  the  father 
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of  the  defendant  Fannie  P.  Lawrence.  The  latter  married  one 
Hiram  Hutchinson,  in  the  city  of  San  Francisco,  on  the  13th 
of  April,  1871.  In  the  year  1873  she  went  to  the  Territory  of 
Utah  for  the  purpose  of  obtaining  a divorce  from  her  husband, 
and  on  the  6th  of  May  of  that  year  filed  in  the  Probate  Court 
of  Salt  Lake  County,  Utah  Territory,  a petition  in  which  she 
set  forth  that  Hutchinson  deserted  and  abandoned  her  on  or 
about  the  first  day  of  March,  1872,  and  had  ever  since  continued 
his  desertion  and  abandonment  of  her,  and  praying  for  a decree 
of  divorce  dissolving  the  bonds  of  matrimony  existing  between 
them.  On  the  15th  of  July,  1873,  the  court  in  which  the  pro- 
ceeding was  had  entered  a decree  purporting  to  dissolve  the 
bonds  of  matrimony  existing  between  Mr.  and  Mrs.  Hutchinson, 
and  restoring  to  the  petitioner  her  maiden  name. 

From  the  view  we  take  of  the  case  before  us  it  will  not  be 
necessary  to  determine  whether  or  not  the  decree  of  the  Probate 
Court  of  Utah  was  validated  by  subsequent  congressional 
action.  Upon  the  entry  of  the  decree  on  the  15th  of  July,  1873, 
Mrs.  Hutchinson  resumed  her  maiden  name,  and  never  after- 
wards lived  with  Hutchinson,  but  has  ever  since  that  date  lived 
and  acted  as  a single  woman,  and  borne  her  maiden  name. 

On  the  26th  of  May,  1874,  she  was  the  owner  of  a certain 
piece  of  land  situated  in  Alameda  County  of  this  State,  which 
was  her  separate  property,  it  having  been  given  to  her  by  her 
father  on  the  occasion  of  her  marriage.  On  the  day  last  named 
she  signed  a power  of  attorney,  very  general  in  its  terms, 
appointing  her  father  her  attorney  in  fact  to  (among  other 
things)  “lease,  let,  demise,  bargain,  sell,  remise,  release,  convey, 
mortgage,  and  hypothecate  ” her  said  land  upon  such  terms  and 
conditions,  and  under  such  covenants  as  to  him  should  seem  fit. 
The  power  as  well  as  the  certificate  of  acknowledgment  described 
the  constituent  as  “ Fannie  P.  Lawrence,  formerly  Fannie  P. 
Hutchinson,”  and  the  power  was  so  signed.  The  certificate, 
however,  did  not  conform  to  the  requirements  of  our  statute 
prescribing  the  form  for  certificates  of  acknowledgment  of  mar- 
ried women. 

When  the  power  of  attorney,  so  signed  and  acknowledged, 
was  received  by  Edwin  A.  Lawrence,  the  latter  was  the  owner 
of  various  certificates  of  purchase  issued  by  the  State  of  Califor- 
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nia  for  State  lands,  on  which  Gustave  Reis  held  a mortgage 
executed  to  him  by  Lawrence.  A part  of  the  purchase-money 
of  the  lands  had  been  paid,  but  a part  of  it  remained  unpaid. 
In  due  oouree  of  time  an  instalment  became  due.  Lawrence 
needed  the  money  with  which  to  make  the  payment.  lie  nego- 
tiated with  Mr.  E.  B.  Mastick  for  the  loan  of  the  required 
amount  on  a mortgage  he  proposed  to  give  on  his  daughter’s 
land  under  and  by  virtue  of  the  power  of  attorney.  The  power, 
the  daughter  testified  on  the  trial  of  this  case,  she  signed  un- 
willingly and  only  after  urgent  solicitation  on  the  part  of  her 
father;  and  in  answer  to  the  question  “ Why  did  your  father 
urge  you  to  execute  the  power  of  attorney  to  which  you  have 
referred  ? ” she  answered : “ Because  he  said  he  had  payments  to 
make  on  certain  lands  of  his,  and  that  in  case  of  necessity  he 
wished  to  raise  enough  money  on  my  property  to  meet  that 
demand;  but  that  he  hardly  thought  he  would  be  obliged  to  do 
so;  but  he  wished  to  have  the  paper  on  hand,  so  in  case  of  need 
he  could  make  use  of  it”  In  endeavoring  to  obtain  money  on 
the  strength  of  his  daughter’s  land,  Edwin  A.  Lawrence  was, 
therefore,  but  carrying  out  the  purpose  had  in  view  by  both 
when  the  daughter  gave  him  the  power. 

His  negotiations  with  Mr.  Mastick  for  a loan  of  the  required 
money  failed  of  accomplishment  on  the  last  day  allowed  for  the 
payment  of  the  instalment  due  upon  the  certificates  of  purchase. 
In  this  extremity  he  applied  to  Gustave  Reis  for  the  loan  of  the 
amount  necessary  to  make  the  payment,  viz.,  $4,550.  Gustave 
furnished  a part  of  the  money,  but  got  the  greater  part  of  it 
from  Ferdinand  Reis,  who  is  the  plaintiff  in  this  action.  The 
loan  was  accordingly  made,  and  as  security  for  its  payment 
Edwin  A.  Lawrence  executed  to  the  plaintiff  Reis  a deed  for  the 
Alameda  land  as  attorney  in  fact  for  Faunie  P.  Lawrence.  At 
the  time  of  this  transaction,  which  took  place  on  the  27th  of 
June,  1874,  Edwin  A.  Lawrence  represented  to  Reis  that  his 
daughter  had  obtained  a divorce  from  her  husband  in  Salt 
Lake,  and  had  been  restored  to  her  maiden  name.  Subse- 
quently, to  wit,  on  the  18th  of  September,  1874,  upon  applica- 
tion made  on  behalf  of  the  plaintiff,  Fannie  P.  Lawrence 
executed  to  plaintiff  a deed  for  the  same  land  described  in  the 
deed  already  executed  to  him  by  her  father  as  her  attorney  in 
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fact,  which  deed  expressed  a consideration  of  $4,500,  and  con- 
tained the  clause : “ This  deed  is  given  in  confirmation  of  the 
deed  given  by  me  to  said  Reis  on  June  27,  1874,  by  my  attorney 
in  fact,  hereby  ratifying  and  confirming  the  same.”  The  certifi- 
cate of  acknowledgment  to  this  confirmatory  deed  described  the 
grantor  as  “Fannie  P.  Lawrence  ( femme  sole)/'  and  complied 
with  the  requirements  of  the  statute  prescribing  the  form  of 
bueh  certificates  for  others  than  married  women,  but  did  not 
conform  to  those  in  respect  to  the  latter. 

The  case  further  shows  that  in  the  month  of  July,  1877, 
Hutchinson  commenced  an  action  in  the  District  Court  of  Marin 
County  of  this  State  against  the  defendant  Fannie  for  the  pur- 
jwse  of  obtaining  a decree  dissolving  the  bonds  of  matrimony 
alleged  to  have  existed  between  them  since  the  13th  of  April, 
1871,  on  the  ground  that  the  defendant  therein,  on  or  about  the 
1st  of  July,  1872,  deserted  the  plaintiff  in  that  action,  and  from 
that  time  forth  lived  apart  from  him,  and  denied  him  all  marital 
rights.  After  trial  the  court  in  which  the  action  was  brought 
decreed  the  plaintiff  a divorce  on  the  ground  stated  in  his 
complaint.  • 

We  assume  that  the  Utah  decree  was  invalid.  Nevertheless 
the  fact  remains  that  upon  the  rendition  of  that  decree  the 
defendant,  Fannie  P.  Lawrence,  resumed  her  maiden  name,  and 
thence  hitherto  continued  to  act  and  represent  herself  as  a femme 
sole.  As  such  she  signed  and  acknowledged  the  power  of 
attorney  to  her  father  for  the  purpose  of  enabling  him  to  borrow 
money  on  the  strength  of  her  land.  On  the  security  of  that 
land,  and  on  those  representations,  the  father  did  borrow  money, 
and  to  secure  its  repayment  executed  to  the  lender,  pu  .suant  to 
the  power,  a deed  for  the  premises.  Subsequently,  and  in  con- 
sideration of  that  loan,  the  daughter,  still  acting  and  represent- 
ing herself  as  a femme  sole,  executed  as  such  to  the  lender  another 
deed  for  the  premises,  in  which  she  recited  that  it  was  given  in 
confirmation  of  the  deed  previously  executed  by  her  attorney  in 
fuct.  At  this  day  she  seeks  to  avoid  the  effect  of  these  convey- 
ances to  the  injury  of  the  party  who  parted  with  his  money  on 
the  strength  of  her  actions  and  representations  by  saying  that 
she  was  all  along  a married  woman,  and  that  the  certificates  of 
acknowledgment  to  the  instruments  executed  by  her  were  not  in 
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accordance  with  the  form  prescribed  by  statute  for  married 
women  in  that  they  did  not  recite  that  she  was  examined 
“without  the  hearing  of  her  husband,”  a husband  who,  accord- 
ing to  her  petition  for  divorce  filed  in  Utah,  had  deserted  and 
abandoned  her  on  the  1st  day  of  March,  1872,  and  whom, 
according  to  the  record  put  in  evidence  from  the  District  Court 
of  Marin  County,  she  had  desbrted  and  abandoned  in  July  of 
the  same  year,  and  between  whom  no  marital  relations  other 
than  the  dry,  legal  relation  in  fact  existed.  Of  course,  under 
such  circumstances  the  reason  for  the  rule  that  requires,  in  cases 
of  married  women,  the  certificate  of  acknowledgment  to  recite  an 
examination  without  the  hearing  of  the  husband,  does  not  exist. 

At  least  as  early  as  July,  1872,  the  defendant  Fannie  lived 
apart  from,  and  independent  of  her  husband.  Later  on,  in 
1873,  she  resumed  her  maiden  name,  and  thence  hitherto  acted 
and  represented  herself  as  a single  woman.  In  that  character 
she  executed  the  instruments  in  question,  and  in  that  character, 
in  our  opinion,  a court  of  equity  ought  to  regard  her  in  the  con- 
struction of  them.  (As  giving  support  to  these  views,  see  Rich- 
eson  v.  Simmons,  47  Mo.  20;  Rosenthal  v.  Mayhugh,  33  Ohio 
St  155 ; Patterson  v.  Lawrence,  90  111.  174.) 

We  find  it  unnecessary  to  determine  whether  the  rules  based 
on  the  common  law  relation  of  husband  and  wife  are  to  bo 
applied  to  their  full  extent  in  this  State,  where  the  wife  is  now 
by  statute  empowered  to  dispose  of  her  separate  estate  without 
the  consent  or  concurrence  of  her  husband. 

It  follows  that  the  plaintiff  is  entitled  to  the  lien  prayed  for. 

Judgment  and  order  reversed,  and  cause  remanded  for  a new 
trial. 

Moreisow,  0.  J.,  Sharps thu,  J.,and  M trick,  J., concurred. 

McKee,  J. — I dissent.  The  case  arises  out  of  an  equitable 
action  brought  by  the  plaintiff  against  the  defendants  to  obtain  • 
a decree  declaring  an  alleged  conveyance  of  real  estate,  purport- 
ing to  have  been  executed  June  27,  1874,  by  the  defendant, 

Fannie  P.  Lawrence,  by  her  attorney  in  fact,  Edwin  A.  Law- 
rence, to  be  a mortgage,  given  to  secure  payment  of  the  follow- 
ing promissory  note : — 
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“4,550.  San  Francisco,  June  27, 1874. 

“ Sixty  days  from  date,  for  value  received,  we  jointly  and 
severally  promise  to  pay  to  the  order  of  Ferdinand  Reis  forty- 
five  hundred  and  fifty  dollars  in  U.  S.  gold  coin,  with  interest 
at  the  rate  of  one  and  one  quarter  per  cent  per  month  till  paid. 

[Signed.]  Fannie  P.  Lawrence, 

“ Formerly  Fannie  L,  Hutchinson,  by  her  attorney  in  fact, 
Edwin  A.  Lawrence. 

“E.  A.  Lawrence.” 

Neither  the  individual  indebtedness  of  the  defendant  Fannie, 
nor  the  joint  indebtedness  of  her  and  the  defendant  Edwin,  con- 
stituted any  part  of  the  consideration  of  the  note.  It  was  given 
solely  for  the  individual  indebtedness  of  the  defendant  Edwin 
A.  Lawrence.  But  both  the  note  and  deed  were  made  and 
delivered  by  the  latter  under  a pretended  power  of  attorney, 
whereby  the  former  attempted  to  constitute  and  appoint  her 
father,  the  said  Edwin,  her  attorney  in  fact,  with  authority  to 
sell,  convey,  or  mortgage  her  real  estate,  on  such  terms  and  con- 
ditions sb  to  him  might  Beem  fit.  Ratification  of  the  conveyance 
made  by  him  under  the  power  was  also  attempted  by  her,  by  a 
formal  deed  dated  September  18, 1874,  which  was  signed  “ Fan- 
nie P.  Lawrence,”  and  subsequently  by  another  deed  dated  in 
October,  1874,  and  signed  by  the  same  name.  But  at  the  times 
and  dates  of  those  transactions  the  defendant  Fannie  was  a mar- 
ried woman,  the  lawful  wife  of  one  Hiram  Hutchinson;  and 
the  real  property  described  in  the  several  instruments  in  writ- 
ing was  her  separate  property;  and  neither  the  power  of 
attorney  nor  any  of  the  pretended  deeds  were  executed  or 
acknowledged  by  her  in  any  manner  or  fonp,  to  make  it  her  act 
and  deed,  or  to  give  any  power  or  authority  over  or  concerning 
her  separate  real  property.  It  was  supposed,  however,  that  her 
status  as  the  wife  of  Hiram  Hutchinson  had  been  changed  by  a 
decree  of  divorce. 

The  record  shows  that  she  was  married  to  Hutchinson  in  the 
city  of  San  Francisco,  in  the  year  1871.  There  the  parties  were 
domiciled,  and  there,  the  wife  at  least,  continued  to  be  domiciled 
until  some  time  in  the  year  1873,  when  she  went  to  Salt  Lake 
City,  in  the  Territory  of  Utah,  for  the  sole  purpose  of  obtaining 
a fictitious  domicile  on  which  to  commence  proceedings  against 
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her  husband  for  a divorce.  The  husband  appears  to  have  been, 
at  that  time,  domiciled  in  the  city  of  New  York  After  remain 
ing  long  enough  in  Salt  Lake  City  to  obtain  a fictitious  domi- 
cile under  the  laws  of  the  Territory,  the  wife  commenced  pro- 
ceedings for  divorce  by  filing  a complaint  against  her  husband 
in  the  Probate  Court  of  Salt  Lake  City,  and  causing  a sum- 
mons to  be  issued  thereon;  and  after  publication  of  the  sum- 
mons was  had  for  a sufficient  length  of  time  under  the  statute 
of  the  Territory,  a decree  of  divorce  was  entered  in  the  case 
in  her  favor,  and  against  her  husband,  who  neither  appeared  in 
the  proceedings,  nor  authorized  an  appearance  for  him  by  at- 
torney or  otherwise;  and  immediately  after  obtaining  that  de- 
cree the  plaintiff  therein  returned  to  California. 

A decree  of  divorce  rendered  in  a State  or  Territory  other 
than  that  in  which  the  marriage  of  the  parties  was  celebrated  is 
void  beyond  the  limit  of  the  State  or  Territory  where  it  wa9 
rendered,  unless  one  of  the  parties  to  the  proceedings  for  divorce 
had  an  actual  bona  fide  domicile  in  the  State  or  Territory.  If 
neither  of  the  parties  were  actually  and  in  good  faith  domiciled 
in  the  State  or  Territory  in  which  the  decree  was  rendered,  the 
decree  is  void  in  all  other  States  or  Territories.  ( Hinds  v. 
Hinds,  1 Iowa,  36 ; Kerr  v.  Kerr,  41  N.  Y.  272 ; Hoffman  v. 
Hoffman,  46  N.  Y.  30;  Cheerer  v.  Wilson,  9 Wall.  108;  Cox 
▼.  Cox,  19  Ohio  St.  502 ; Sewall  v.  Bewail,  122  Mass.  156 ; Hood 
v.  State,  56  Ind.  263 ; People  v.  Dawell,  25  Mich.  247 ; Ltio- 
wich  v.  Litowich,  19  Kan.  451.) 

But  the  decree  in  this  case  was  absolutely  void,  because, 
although  the  legislature  of  Utah  had  by  statute  authorized  any 
Probate  Court  of  the  Territory  to  grant  a divorce  to  any  appli- 
cant residing  in  the  county  in  which  an  action  for  divorce  might 
be  brought,  yet  the  Supreme  Court  of  the  Territory  in  Cast  v. 
Cast,  1 Utah,  122,  decided  that  the  statute,  conferring  upon  the 
Probate  Courts  jurisdiction  in  divorce  cases,  was  opposed  to  the 
organic  law  of  the  Territory  and  void ; therefore  the  Utah 
decree  of  divorce  was  rendered  by  a court  that  had  no  jurisdic- 
tion of  the  subject-matter,  nor  of  the  persons  to  the  action  of 
Hutchinson  v.  Hutchinson,  and  the  decree  rendered  therein  was 
wholly  void. 

It  is,  however,  claimed  that  the  Congress  of  the  United  States 
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by  an  act  passed  June  23,  1874,  “ validated  and  confirmed  all 
judgments  and  decrees  rendered  before  that  date  by  the  Probate 
Courts  of  the  Territory  of  Utah,  which  had  been  executed,  and 
from  which  no  appeals  had  been  taken  ” ; and  that  the  decree 
under  consideration  was  ratified  and  confirmed  by  that  act. 

Decrees  of  divorce  are  not  enumerated  in  the  statute.  But  it 
is  said  that  they  are  comprehended  by  the  phrase  “ all  executed 
judgments  and  decrees  from  which  no  appeal  has  been  taken.” 
But  the  decree  under  consideration  was  not  an  existing  or  exe- 
cuted decree  at  the  time  of  the  passage  of  the  act,  because  it  had 
been  adjudged  by  the  Supreme  Court  of  the  Territory  in  which 
it  was  rendered  absolutely  void.  Being  no  judgment,  how  could 
the  legislature  declare  it  to  be  a judgment  ? That  which  courts 
have  adjudged  void  cannot  be  declared  valid  by  legislation.  A 
legislature  can  no  more  impart  a binding  efficacy  to  judicial  pro- 
ceedings which  are  void  than  it  can  take  from  a citizen  his 
property  and  give  it  to  another.  Indeed,  as  has  been  said,  to 
do  the  one  thing  is  to  accomplish  the  other,  and  therefore  I 
understand  it  to  be  a principle  of  constitutional  law,  recognized 
by  all  courts,  that  the  legislature  can  never  by  retrospective 
proceedings  cure  a defect  of  jurisdiction  in  the  proceedings  of 
courts.  ( Nelson  v.  Rountree,  23  Wis.  367 ; Griffin  v.  Cunning- 

ham, 20  QratL  109;  Pryor  v.  Downey,  50  Cal.  388.)  The 
reason  is  manifest.  Such  proceedings  being  utterly  void,  they 
would  acquire  vitality  as  judicial  acts,  if  at  all,  by  the  legisla- 
tive act  exclusively,  and  the  curative  act  must  therefore  be  in  its 
nature  a judgment  ( McDaniel  v.  Correll  et  al.  19  111.  226; 
Denny  v.  Mattoon,  2 Allen.  361 ; State  v.  Doherty,  60  Me.  504.) 

But  Congress  had  no  power  to  render  judgment  in  an  action 
between  parties  that  have  never  been  before  it  By  the  Consti- 
tution of  the  United  States  the  judicial  powers  of  the  United 
States  are  vested  in  one  Supreme  Court,  and  in  such  inferior 
courts  as  Congress  may,  from  time  to  time,  ordain  and  establish. 
And  the  powers  of  the  courts  thus  ordained  and  established  ex- 
tend to  all  possible  cases  in  law  and  equity,  or  admiralty  and 
maritime  jurisdiction  between  citizens  of  domestic  States  and 
citizens  and  subjects  of  foreign  states.  With  these  courts,  in  the 
exercise  of  the  judicial  powers  vested  in  them  by  law,  Congress 
cannot  interfere.  It  cannot  dispense  with  them  in  States  or 
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Territories,  nor  assume  any  of  their  functions,  not  even  in  the 
summons  and  selection  of  Jurors,  as  the  Supreme  Court  of  the 
United  States  held  in  Clinton  v.  Englelrecht,  13  Wall.  434. 

The  Utah  decree  of  divorce  was,  therefore,  a nullity.  ( Davis 
v.  Commonwealth,  13  Bush,  318;  The  State  v.  Armington,  25 
Minn.  29;  Litowich  v.  Litowich,  19  Kan.  451.)  Being  null, 
the  status  of  the  defendant  Fannie  was,  at  the  times  of  the  trans- 
actions under  consideration,  that  of  a married  woman.  As  such, 
however,  she  was  enabled  by  the  laws  of  the  State  to  alienate  or 
encumber  her  real  property,  by  herself  or  her  legally  authorized 
agent,  in  the  mode  prescribed  by  the  law,  but  not  otherwise. 
The  law  which  removed  her  disabilities  made  her  a femme  sole, 
with  capacity  to  act  within  the  limits  of  the  powers  conferred 
upon  her;  but  outside  those  limits  she  is  still  under  disability  to 
act.  She  has  no  power  to  change  or  transfer  her  real  estate  in 
any  other  mode  than  that  prescribed  by  the  law  which  conferred 
upon  her  power  to  deal  with  it  at  all.  Any  attempt  by  her  to 
dispose  of  it  otherwise  than  as  the  law  directs,  the  law  itself  pro- 
nounces invalid  and  void.  (§  1487,  Civ.  Code;  Morrison  v. 
Wilson,  13  Cal.  495;  Camden  v.  Vail,  23  Cal.  633;  Maclag  v. 
Love,  25  Cal.  368 ; Landers  v.  Bolton,  26  Cal.  393 ; Smith  v. 
Greer,  31  Cal.  477.)  The  instruments  in  writing  by  which  it 
is  sought  in  this  case  to  charge  the  separate  real  property  of  the 
wife  were,  therefore,  void,  because  not  executed  in  the  mode 
proscribed  by  the  law;  there  was  neither  in  fact  nor  in  law  a 
transfer  of  her  estate ; that  being  so,  can  she  be  divested  of  her 
title  by  the  courts?  Can  void  transfers  of  her  real  estate  be 
made  valid?  It  is  claimed  that  that  may  be  done  by  the 
equitable  doctrine  of  estoppel. 

Equity,  however,  does  not  overturn,  but  follows  the  law.  It 
never  attempts  to  breathe  life  into  a legal  nonentity.  Hence 
courts  of  equity  have  never  attempted  to  divest  a married 
woman  of  the  title  to  her  land  by  an  estoppel  in  pais.  “That,” 
says  the  Supreme  Court  of  Indiana  in  Behler  v.  Wet/burn,  59 
Ind.  143,  “ would  be  overturning  the  statute  which  prohibits  all 
modes  of  encumbering  or  conveying  her  land  save  the  one  pro- 
vided for.”  The  same  question  was  involved  in  the  case  of 
Jjowell  v.  Daniels,  2 Gray,  161,  in  which  the  court  said:  “ This 
raises  the  material  question  at  issue  between  tho  parties,  whether 
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a married  woman  and  her  heirs  may  be  barred  of  her  estate  by 
an  estoppel  in  paisf  She  can  make  no  valid  contract  in  relation 
to  her  estate.  Her  separate  deed  of  it  is  absolutely  void.  If 
she  were  to  covenant  that  she  was  sole,  was  seized  in  her  own 
right,  and  had  full  power  to  convey,  such  covenants  would  avail 
the  grantee  nothing.  She  could  not  be  estopped  by  them.  The 
law  has  rendered  her  incapable  of  such  a contract,  and  she  finds 

in  her  incapacity  her  weakness And  we  think  a married 

woman  cannot  do  indirectly  what  she  cannot  do  directly ; cannot 
do  by  acts  in  pais  what  she  cannot  do  by  deed.  She  cannot  by 
her  own  act  enlarge  her  legal  capacity  to  convey  an  estate. 

“ This  doctrine  of  estoppel  in  pais  would  seem  to  be  stated 
broadly  enough  when  it  is  said  that  such  estoppel  is  as  effectual 
as  the  deed  of  the  party.  To  say  that  one  may,  by  acts  in  the 
country,  by  admission,  by  concealment,  or  by  silence,  in  effect 
do  what  could  not  be  done  by  deed  would  be  practically  to  dis- 
pense with  all  the  limitations  the  law  has  imposed  upon  the 
capacity  of  married  women  to  alienate  their  estates.  No  case 
at  law  has  been  cited,  nor  have  we  found  one  in  which  it  has 
been  held  that  the  estate  of  a party  has  been  barred  by  an  estop- 
pel in  pais,  who  was  incapable  of  conveying  by  deed. 

To  the  same  effect  will  be  found  the  cases  of  Todd  v.  The 
Pittsburg  and  Fort  Wayne  Railroad  Company,  19  Ohio  St 
514;  Drury  v.  Foster,  2 Wall.  24;  Petit  v.  Frctz,  9 Casey,  118; 
Glidden  v.  Strupler,  52  Pa.  St  400;  Rumfelt  v.  Clemens,  46 
Pa.  St.  456.)  Says  Mr.  Justice  Agnew  in  the  case  last  cited: 
“ There  is  no  such  doctrine  in  equity  as  that  an  estoppel  in  pais 
shall  work  a transfer  of  the  legal  title  to  lands  belonging  to  a 
married  woman.  If  there  were  it  would  be  a flat  denial  of  a 
legislative  policy,  founded  on  the  most  important  reasons,  enter- 
ing into  the  very  constitution  of  society,  and  social  order  must 
lie  at  the  feet  of  chancery.” 

I do  not  deny  that  a married  woman  may  be  estopped  in  cases 
of  pure  torts  ( Oglesby  v.  Pasco,  79  111.  164),  or  in  cases  of  fraud 
where  innocent  parties,  induced  by  the  intentional  and  fraudu- 
lent conduct  of  the  wife,  may  have  acquired  rights  of  property 
upon  the  faith  of  ownership  in  the  husband.  ( Drake  v.  Glover, 
30  Ala.  382;  Connolly  v.  Branstlor,  3 Bush,  702.)  Fraud  of 
oourse  vitiates  every  contract.  “ But  even  this  doctrine  when 
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applied  to  married  women  is,”  said  Mr.  Justice  Baldwin,  in 
Morrison  v.  Wilson,  supra,  “limited  under  statutes  like  ours 
to  this:  that  the  contract  of  a married  woman  effected  by  fraud 
cannot  be  enforced;  but  not  that  a fraudulent  representation 
will  divest  a femme’s  title  in  the  face  of  a statute  declaring  a 
different  and  exclusive  mode  of  divestiture,”  and  a fortiori 
she  will  not  be  divested  of  the  title  where  she  has  not  been 
guilty  of  fraudulent  representation.  <fcud  that  is  this  case; 
there  was  no  fraudulent  representation  by  the  femme  covert, 
for  the  person  with  whom  her  father  negotiated  for  a loan  of 
the  money  involved  in  the  case  testified  at  the  trial  that  the 
father  produced  the  power  of  attorney,  note,  and  conveyance 
upon  which  he  wanted  to  borrow  the  amount  of  the  note,  and 
represented  that  his  daughter  had  been  divorced  from  her  hus- 
band in  Salt  Lake  City,  and  had  resumed  her  maiden  name, 
and  that  the  power  of  attorney  was  in  all  respects  regular. 
Yet  the  money  was  not  loaned  upon  these  representations.  The 
plaintiff  took  the  advice  of  his  counsel  upon  the  validity  and 
sufficiency  of  the  securities,  and  acting  upon  that  advice  lent 
his  money  to  the  father  upon  the  faith  of  the  securities.  In 
the  transaction  there  was  no  fraud.  All  the  parties  to  it,  in- 
cluding the  attorneys  of  the  plaintiff,  believed  that  the  decree 
of  divorce  was  valid.  The  woman  believed  it,  and  resumed  her 
maiden  name;  the  plaintiff  believed  it,  and  lent  his  money. 
There  was  no  attempt  at  deception  or  fraud.  Each  one  had 
the  same  means  and  opportunity  for  knowledge  and  judgment 
as  to  the  subject  of  the  divorce;  and  the  opinion  which  was 
entertained  in  relation  to  it  was  simply  a mistake  of  law.  But 
an  estoppel  in  pais  does  not  arise  out  of  a mistake.  It  can  arise 
only  out  of  such  proof  as  would  be  sufficient  to  maintain  an 
action  for  deceit  or  false  representation.  ( Real  Estate  Co.  v. 
Batch,  45  N.  Y.  529.) 

“ In  order  to  constitute  an  equitable  estoppel  with  respect  to 
the  title  of  property  it  must  appear  that  the  party  to  be  estopped 
has  made  admissions  or  declarations,  or  done  acts,  with  the  in- 
tention of  deceiving  the  other  party  with  regard  to  the  title, 
or  with  such  carelessness,  or  culpable  negligence,  as  to  amount 
to  a constructive  fraud;  and  that  at  the  time  of  making  the 
admissions  or  declarations,  or  doing  the  act,  he  was  apprised 
of  the  true  state  of  his  own  title,  and  that  the  other  party  was 
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not  only  destitute  of  all  knowledge  of  the  true  state  of  the 
title,  but  also  of  all  convenient  or  ready  means  of  acquiring 
such  knowledge.”  ( Davis  v.  Davis,  26  Cal.  23.) 

None  of  these  elements  are  to  be  found  in  this  case.  The 
simple  facts  are  that  the  defendant  Fannie  obtained  a decree 
of  divorce  from  her  husband,  which  she  believed,  in  common 
with  her  father  and  the  plaintiff  and  his  attorneys,  was  valid; 
that  upon  that  belief  sh»  resumed  her  maiden  name  and  signed 
it,  in  good  faith,  to  all  the  papers  in  the  transactions  in  question. 
It  is  not  found,  nor  is  it  claimed,  that  she  represented  herself  as 
an  unmarried  woman,  or  signed  her  maiden  name  to  the  papers 
knowingly  and  intentionally,  or  fraudulently.  Her  representa- 
tion ant}  signatures  were  simply  mistakes  by  her  and  by  all 
concerned,  the  results  of  which  she  could  not  ratify  by  instru- 
ments in  writing  which  were  also  void.  (§§  2310,  2312,  2314, 
Civ.  Code.)  But  if  her  acts  had  been  wrong  in  the  abstract,  or 
if  she  had  acted  in  bad  faith,  the  wrong  could  not  make  her 
contract  good  by  way  of  estoppel.  “ We  do  not  see,”  says  the 
Supreme  Court  of  Pennsylvania,  in  Keen  v.  Coleman,  39  Pa.  St 
302,  “ how  there  can  be  an  estoppel  involved  in  the  very  acts  to 
which  the  incapacity  relates  that  can  take  away  the  incapacity. 
If  a legal  incapacity  can  be  removed  by  a fraudulent  representa- 
tion of  capacity,  then  the  legal  incapacity  would  have  only  a 
moral  force,  which  is  absurd.”  (See  also  Wilson  S.  M.  Co.  v. 
Fuller,  60  How.  Pr.  480;  Hoffman  v.  77  off  man,  46  N.  Y.  30; 
Kerr  v.  Kerr,  41  N.  Y.  272;  Cheever  v.  Wilson,  9 Wall.  108; 
Cox  v.  Cox,  19  Ohio  St  502 ; Sewall  v.  Sewall,  122  Mass.  156; 
Flood  v.  The  Stale,  56  Ind.  263;  People  v.  Dawell,  25  Mich. 
247;  Litowich  v.  IAtowich,  19  Kan.  451;  Fan  Fossen  v.  The 
Stale,  37  Ohio  St.  320;  Hinds  v.  Hinds,  1 Iowa,  36.) 

The  cases  of  Patterson  v.  iMwrence,  90  HI.  174,  and  Riche- 
son  v.  Simmons,  47  Mo.  20,  referred  to  in  the  prevailing  opinion 
have  no  application,  in  mv  judgment,  to  the  case  in  hand.  The 
first  was  an  action  founded  upon  an  actual  fraud,  and  the  second 
upon  a special  contract  by  the  trustees  of  a married  woman,  act- 
ing under  a deed  of  trust.  Neither  of  them  involved  the  ques- 
tion of  the  disability  or  capacity  of  a married  woman  to  con- 
tract in  the  face  of  a statute  which  established  .the  mode  of 
contracting. 
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Thornton,  J. — I dissent.  I see  no  element  of  estoppel  in 
this  Case.  The  plaintiff  had  knowledge  of  all  the  facts,  or 
ready  and  accessible  means  of  knowledge,  which  is  always  held 
to  be  equivalent  to  knowledge.  The, plaintiff  was  not  deceived, 
and  without  some  element  of  fraud  or  deceit  there  can  be  no 
estoppel.  ( Davis  v.  Davis,  26  Cal.  23,  where  the  Supreme 
Court  of  this  State  has  spoken  in  unmistakable  terms.) 

The  decree  of  divorce  rendered  by  the  Probate  Court  of  Utah 
is  void.  That  court  had  no  jurisdiction  of  the  subject-matter. 
( Cast  v.  Cast,  1 Utah,  122;  Ferris  v.  Higley,  20  Wall.  375.) 
This  decree  was  not  confirmed  by  the  act  of  Congress  of  June 
23,  1873.  I do  not  think  it  came  within  the  terms  of  the  act, 
and  if  it  did  Congress  had  no  power  to  confirm  a void  decree. 
(See  Cooley’s  Principles  of  Constitutional  Law,  325.) 

Petition  for  a rehearing  denied. 


tin  Bank.  — February  IS.  1883.] 

WILLIAM  HAYES,  Respondent,  v.  JOHN  H.  CAMP- 
BELL, Appellant. 

Principal  and  Agent  — Commission  Merchants  — Carries  — Lien  — Pay- 
ment — Tender  — Replevin.  — A carrier  of  goods  received  from  a firm  of 
commission  merchants  In  San  Francisco  certain  wheat  belonging  to  the  plain- 
tiff for  transportation  to  Europe.  The  wheat  was  received  under  a contract 
with  the  Arm  In  their  own  name,  but  in  the  course  of  a business  which  the 
carrier  knew  or  had  reason  to  believe  was  conducted  by  them  merely  as  agents. 
The  plaintiff  had  consigned  the  wheat  to  the  Arm  with  special  Instructions  ss 
to  its  transportation,  and  In  delivering  the  same  to  the  carrier  under  the  con- 
tract referred  to,  they  exceeded  their  authority.  The  firm  failed,  and  on  In- 
quiry subsequently  made  in  regard  to  the  wheat,  the  plaintiff  ascertained  the 
terms  and  conditions  of  the  contract  with  the  carrier'',  and  thereupon  de- 
manded the  wheat,  which  the  carrier  refused  to  deliver,  repudiating  the  plain- 
tiff as  the  owner,  and  claiming  a lien  upon  the  wheat  for  charges  arising  under 
the  contract.  As  to  a large  portion  of  these  charges,  the  firm  had  no  author- 
ity to  bind  the  plaintiff,  and  no  payment  or  tender  was  made  by  him.  In  an 
action  of  replevin  to  recover  the  wheat,  held,  that  the  carrier  was  put  upou 
Inquiry  as  to  the  agency  and  the  authority  of  the  Arm,  that  the  plaintiff  was 
not  bound  by  the  contract,  and  that  no  payment  or  tender  was  required  before 
commencing  the  action. 

Findino  — Sufficiency  of  the  Evidence.  — The  action  was  tried  by  the  court 
without  a Jury,  and  written  Andlngs  were  Died.  On  motion  for  a new  trial  It 
was  objected  that  some  of  the  Andlngs  were  not  lustlfled  by  the  evidence. 
Held,  that  tha  evidence  was  sufficient,  and  that  the  objection  could  not  be 
sustained. 
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Appeal  from  a judgment  of  the  Superior  Court  of  the  count/ 
of  Sacramento,  and  from  an  order  refusing  a new  trial.  - 

The  facts  are  stated  in  the  opinion  of  the  court 

Milton  Androa,  and  Charles  Page,  for  Appellant 

The  defendant  had  no  knowledge  of  the  actual  ownership  of 
the  wheat,  and  as  the  agents  of  the  plaintiff  were  general  ship- 
ping and  commission  merchants,  he  was  bound  by  the  contract, 
although  his  instructions  may  not  have  been  followed.  (Civ. 
Code,  § 2369 ; Green  y.  Campbell,  52  Cal.  586 ; Hayes  v.  Camp- 
bell, 55  Cal.  421;  Waring  v.  Mason,  18  Wend.  434;  Lobdell  v. 
Baker,  1 Met  193;  Munn  v.  Commission  Co.  15  Johns.  44; 
Bank  v.  Astor,  11  Wend.  87 ; Wright  v.  Solomon,  19  CaL  76.) 

The  defendant  had  a lien  on  the  wheat  for  freight,  dead 
freight,  and  demurrage.  The  action  was  brought  without  any 
payment  or  tender  by  the  plaintiff  on  account  of  the  lien,  and 
there  was  no  waiver  of  a tender  on  the  part  of  the  defendant 

The  mere  assertion,  unaccompanied  by  any  other  act,  of  a lien 
greater  in  amount  than  the  lienor  is  entitled  to,  will  not  obviate 
the  necessity  of  a tender,  for  it  may  be  that  the  right  amount 
would  be  accepted. 

A legal  tender  is  only  excused  in  cases  in  which  it  clearly 
appears  that  it  would  be  useless  to  make  a tender,  or  that  mak- 
ing tender  would  be  a nugatory  act  ( Farnsworth  v.  Howard, 
1 Cold.  215;  Stone  v.  Sprague,  20  Barb.  509;  Bellinger  v. 
Kitts,  6 Barb.  281;  Holmes  v.  Holmes,  12  Barb.  137,  146; 
Hazard  v.  Loring,  10  Cush.  267 ; Hoyt  v.  Sprague,  61  Barb. 
506.) 

The  party  claiming  a waiver  must  be  ready  and  willing  to 
produce  and  pay  the  money,  and  must  be  prevented  by  the 
creditor  declaring  he  will  not  receive  it.  In  such  case  actual 
production  is  dispensed  with.  ( Farnsworth  v.  Howard,  ubi 
sup.;  Lacy  v.  Wilson,  24  Mich.  479;  Dorsey  v.  Barbee,  Litt 
Sel.  Cas.  204;  Terrell  v.  Walker,  65  N.  C.  91;  2 GreenL  on 
Ev.  § 603;  2 Pars,  on  Cont  643.) 

J.  H.  McKune,  and  J.  C.  Ball,  for  Respondent 
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Where  a party  having  knowledge  of  such  facte  as  would  lead 
an  honest  man  using  ordinary  caution  to  make  further  inquiries, 
docs  not  make,  but  on  the  contrary,  studiously  avoids  making 
such  inquiries,  he  must  be  taken  to  have  notice  of  those  facts 
which,  if  he  had  used  ordinary  diligence,  he  would  readily  have 
ascertained.  (Wade  on  the  Law  of  Notice,  §§  10,  11 ; Whit- 
bread v.  Jordan,  1 Younge  & C.  305 ; Hankinson  v.  Barbour,  29 
111.  80 ; Lewis  v.  Bradford , 10  Watts,  67 ; Williamson  v.  Brown, 
15  N.  Y.  354;  Fhk  v.  Potter,  39  N.  Y.  70;  Civ.  Code,  § 19; 
Bank  v.  Delano,  4 N.  Y.  326.) 

Where  one  has  the  property  of  another,  with  the  right  to 
retain  it  for  the  satisfaction  of  a lien,  if  he  demands  more  than 
he  is  entitled  to  he  thereby  waives  his  lien,  and  without  tender 
of  the  money  due,  the  owner  may  recover  possession  of  the 
property  by  proper  action.  ( Kerford  v.  Mondel,  28  Law  J.  Ex. 
303 ; The  Norway,  Browning  & Lusbington’s  Reports,  pp.  377, 
404 ; Allen  v.  Smith,  12  Conn.  B.  N.  S.  638 ; 3d  Bouvier’s  Inst. 
§ 3525;  Rennet  v.  Robinson,  2 Marsh.  J.  J.  84.) 

Myhiok,  J. — This  case  was  in  this  court  on  a former  appeal 
when  a new  trial  was  ordered.  The  decision  is  reported  in  55 
Cal.  p.  421.  A new  trial  was  had,  and  judgment  went  for 
plaintiff.  From  that  judgment,  and  from  the  order  denying 
motion  for  new  trial,  defendant  has  appealed.  The  facts  as 
now  presented  are  in  some  respects  different  from  those  pre- 
sented on  the  former  appeal. 

The  transcript  shows  that  the  findings  as  to  the  following 
facts  were  agreed  to  by  the  parties : — 

Plaintiff  was  the  owner  of  the  wheat  in  controversy.  He 
shipped  the  wheat  October  18,  1874,  by  rail  from  Woodland, 
Yolo  County,  consigned  generally  to  E.  E.  Morgans’  Sons,  care 
of  Starr  Bros.  & Campbell,  at  Vallejo,  to  be  by  Morgans’  Sons 
shipped  to  Europe,  and  there  sold  by  Morgans’  Sons  for  the 
account  of  plaintiff.  The  charges  nnd  cost  of  transportation  to 
Europe  were  to  be  at  the  rate  of  £3,  17a,  6d  per  ton,  to  be  paid 
by  plaintiff.  There  were  no  marks  on  the  wheat  to  indicate 
either  the  ownership  or  destination.  E.  E.  Morgans’  Sons  were 
general  shipping  and  commission  merchants  doing  business  at 
the  city  and  county  of  San  Francisco.  In  1872-73  they  had 
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been  largely  engaged  in  purchasing  and  selling  wheat  in  Cali- 
fornia, and  forwarding  the  same  to  Europe  for  sale.  In  1873 
and  1874  they  were  largely  engaged  in  chartering  vessels  to 
carry  wheat  from  ports  in  California  to  Europe  to  be  sold  by 
them,  but  were  not  buying,  selling,  or  shipping  their  own  wheat. 
In  March,  1874,  Morgans’  Sons  made  and  entered  into  a charter 
party  with  the  owner  of  the  British  ship  Charles  Murdoch,  by 
which  they  chartered  the  carrying  capacity  of  the  vessel  at  the 
rate  of  £4,  7s,  6d  per  ton.  The  vessel  was  to  employ  stevedores, 
and  the  cargo  was  to  be  stowed  under  the  captain’s  supervision 
and  direction.  The  defendant  Campbell  was  master  and  part 
owner  of  the  ship.  Pursuant  to  the  charter  party  the  Bhip  pro- 
ceeded to  Vallejo  to  receive  cargo,  and  at  that  place,  October  18, 
1874,  the  wheat  of  plaintiff  was  placed  on  board  the  vessel  by 
E.  E.  Morgans’  Sons  in  their  own  name,  and  received  by  the 
master  under  the  charter  party.  On  the  day  following,  October 
19th,  Morgans’  Sons  became  insolvent,  and  broke  the  terms  of 
the  charter  party  by  refusing  to  proceed  with  the  loading  of  the 
ship ; and  the  ship  was  not  loaded  by  them  other  than  by  plac- 
ing on  board  the  wheat  of  plaintiff  and  others,  amounting  in  all 
to  about  two  hundred  and  fifty  tons,  being  less  than  half  a 
cargo.  Prior  to  the  commencement  of  this  action  plaintiff  de- 
manded from  defendant  Campbell  the  possession  of  his  wheat, 
which  was  refused,  Campbell  claiming  a lien  under  his  agree- 
ment with  Morgans’  Sons.  The  defendant  incurred  no  expense 
in  relation  to  this  wheat,  and  the  charter  party  had  no  relation 
to  it  The  taking  on  board  and  discharging  was  done  by  steve- 
dores paid  by  plaintiff,  and  Morgans’  Sons  never  pretended  or 
represented  to  defendant  or  any  one  that  this  wheat  belonged 
to  them. 

In  addition  to  the  findings  agreed  to  the  court  found,  among 
other  facts, — 

That  in  conducting  their  business  Morgans’  Sons,  as  charterers, 
had  the  Charles  Murdoch  alongside  the  wharf  at  Vallejo  as  a 
general  ship,  and  invited  and  solicited  cargo  from  separate  own- 
ers of  wheat,  and  that  plaintiff  sent  forward  his  wheat  without 
any  combination  or  agreement  with  other  shippers ; that  immedi- 
ately after  the  failure  of  E.  E.  Morgans’  Sons  the  plaintiff  sent 
bis  agent,  L.D.  Stevens,  to  Vallejo,  to  ascertain  the  status  of  his 
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wheat,  and  to  take  measures  for  its  recovery.  And  the  said 
Stevens,  as  such  agent,  had  several  interviews  with  the  defend- 
ant between  the  20th  and  29th  of  October,  1874,  and  therein 
demanded  of  the  defendant  that  he  surrender  to  plaintiff  the 
possession  of  said  wheat,  and  offered  to  allow  the  defendant  to 
carry  forward  said  wheat  for  him  to  Europe  on  the  same  terms 
and  for  the  same  freight  money  as  was  stipulated  in  said  charter 
party ; that  is  to  say,  the  plaintiff  offered  to  pay  the  defendant 
£4,  7s,  6d,  per  ton  to  carry  his  said  wheat  to  Europe  for  him, 
and  the  defendant  then  and  there  refused  to  carry  forward  his 
wheat  for  plaintiff  at  all,  and  claimed  and  insisted  that  the  wheat 
was  the  property  of  said  E.  E.  Morgans’  Sons;  that  he  did  not 
know  or  recognize  the  plaintiff  as  owner,  or  interested  in  said 
wheat;  that  the  said  E.  E.  Morgans’  Sons  had  broken  their 
said  contract  with  him,  and  failed  to  furnish  cargo  for  his  said 
ship  as  stipulated  in  said  charter  party;  that  there  were  large 
sums  due  him  as  owner  of  said  ship  from  E.  E.  Morgans’  Sons 
for  damages  in  the  nature  of  demurrage,  as  well  as  for  the 
freight  that  might  become  due  for  the  actual  carriage  of  a cargo 
to  Europe,  and  the  said  defendant  then  and  there  demanded  of 
the  plaintiff  that  he  should,  as  a condition  precedent  to  the  deliv- 
ery of  said  wheat  to  plaintiff,  pay, — 

1.  All  damages  in  the  nature  of  dead  freight  sustained  by  the 
owners  of  said  ship  by  the  failure  of  said  E.  E.  Morgans’  Sons 
to  furnish  full  cargo  for  said  ship  as  provided  in  said  charter 
party. 

2.  All  damages  in  the  nature  of  demurrage  sustained  by  said 
owners  of  said  ship  by  the  detention  of  said  ship  beyond  the  lay 
days  provided  for  in  said  charter. 

3.  The  freight  of  all  the  wheat  actually  laden  on  board  said 
ship,  as  well  the  wheat  of  other  shippers  as  the  wheat  of  this 
plaintiff,  and  the  defendant  declined  and  wholly  refused  to 
deliver  the  wheat  of  the  plaintiff  to  him  on  any  other  terms,  and 
fefused  to  carry  the  said  wheat  forward  to  Europe  for  him  at 
the  rate  stipulated  in  said  charter  party,  and  refused  to  treat 
plaintiff  as  the  owner  of  said  wheat  on  any  terms. 

The  court  also  found  that  defendant  during  all  the  times  his 
ship  was  awaiting  cargo  at  San  Francisco  was  advised,  had 
notice  of,  and  knew  the  following  facts : — 
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1.  That  E.  E.  Morgans'  Sons  were,  in  the  matter  of  charter- 
ing and  freighting  ships  during  the  shipping  season  of  1874, 
engaged  in  chartering  ships  and  sending  forward  wheat  and 
flour  as  agents  of  the  grangers  (farmers)  of  California,  and  that 
they  were  not  engaged  in  buying,  selling,  or  shipping  such  or 
any  goods  on  their  own  account. 

2.  That  E.  E.  Moigans’  Sons  had  no  warehouse  for  storage 
of  wheat  in  said  State. 

3.  That  they  had  no  place  of  business  other  than  their  brok- 
er’s office  in  San  Francisco. 

4.  That  they  depended  for  cargo  on  wheat  sent  forward  from 
time  to  time  from  the  said  farmers  as  principals  for  shipment  on 
board  their  chartered  vessels. 

3.  That  E.  E.  Morgans’  Sons  did  not  own  or  claim  to  deal 
with  said  or  any  wheat  as  their  own,  and  such  facts  were  suffi- 
cient to  put  a reasonable  man  on  inquiry  as  to  the  actual  owner- 
ship of  said  wheat,  and  said  defendant  did  not  deal  with  said 
Morgans’  Sons  as  the  ostensible  ownero  of  said  wheat  with  the 
belief  that  said  E.  E.  Morgans’  Sons  were  such  owners,  but  the 
facts  they  did  know  were  sufficient  to  put  defendant  on  inquiry 
as  to  the  true  ownership  of  said  wheat,  and  by  inquiry  of  said 
E.  E.  Morgans’  Sons  he  could  have  readily  ascertained  the 
names  of  the  true  owners  of  said  wheat. 

Defendant  on  his  motion  for  new  trial  objected  that  these 
findings  were  not  sustained  by  the  evidence;  he  also  alleged 
error  in  the  ordering  of  judgment,  averring  that  defendant  had 
a lien  on  the  wheat  which  was  not  extinguished  by  payment  or 
tender  before  demand  for  possession. 

We  have  examined  the  testimony,  and  think  there  is  sufficient 
to  sustain* the  findings  objected  to.  In  some  respects  the  testi- 
mony is  not  positive,  nor  as  clear  as  might  be  expected  where 
persons  are  carrying  on  business  as  important  as  the  business 
referred  to;  yet  we  find  sufficient  testimony  to  justify  tbe  find- 
ings. Let  us  take  the  agreed  facts  that  in  1873  and  1874  Mor- 
gans’ Sons  were  engaged  in  chartering  vessels  to  carry  wheat 
from  California  to  Europe,  but  were  not  buying,  selling,  or 
shipping  their  own  wheat ; that  the  charter  party  had  no  rela- 
tion to  this  wheat ; that  by  the  terms  of  the  charter  party  the 
owners  of  the  vessel  were  to  pay  the  stevedores  for  loading,  but 
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that  in  fact  plaintiff  paid  them ; that  Morgans’  Sons  never  pre- 
tended or  represented  to  any  one  that  this  wheat  belonged  to 
themj  together  with  the  testimony  of  Wolcott,  a partner  in  the 
firm  of  E.  E.  Morgans’  Sons,  who  told  the  defendant  when  he 
applied  for  cargo  that  he  muBt  wait  his  turn;  of  Chapman, 
agent  for  the  defendant:  “I  understood  that  Morgans’  Sous  in 
1874  were  shippers  of  wheat,  and  agents  for  the  grangers;  the 
grangers  were  the  farmers  and  wheat-growers  of  the  country 
generally  ” ; and  it  seems  to  us  there  is  some  evidence,  though 
perhaps  slight,  from  which  the  court  was  justified  in  finding 
that  the  defendant  had  sufficient  notice  to  put  him  on  inquiry. 
It  seems  to  us  that  the  main  object  of  the  master  of  the  vessel 
was  to  obtain  a cargo  at  the  high  rate  named  in  the  charter 
party,  and  then  force  payment,  irrespective  of  who  might  be  the 
owner,  and  of  their  interests  or  rights.  The  object  of  Morgans’ 
Sons  in  agreeing  to  pay  to  the  ship  owner  ten  shillings  per  ton 
more  than  he  was  to  receive  from  the  grower  is  not  apparent; 
however,  with  that  we  have  nothing  to  do  in  this  controversy. 

If,  as  found,  Morgans’  Sons  were  carrying  on  a commission 
business,  and  in  that  business  chartered  the  ship,  and  in  receiv- 
ing plaintiff’s  wheat  and  contracting  for  its  carriage  acted  as  his 
agents,  defendant  was  put  upon  inquiry  as  to  the  extent  of  their 
powers.  Such  inquiry,  if  pursued,  would  have  led  to  the  infor- 
mation that  their  powers  extended  to  contracting  for  carriage  at 
the  rate  of  £3,  17s,  6d  per  ton,  and  that  they  had  no  power  to 
make  a contract  which  would  subject  the  wheat  to  charge  for 
dead  freight  or  demurrage.  Defendant  refused  to  recognize  any 
right  or  claim  of  plaintiff  to  the  wheat.  He  also  refused  to 
deliver  it  until  his  requirements  as  to  dead  freight  and  demur- 
rage were  complied  with.  By  such  refusal  ho  waived  the  pre- 
payment or  tender  by  the  plaintiff  of  the  amount  of  freight. 

It  may  be  added,  it  does  not  appear  that  at  the  time  of  plain- 
tiff’s demand  any  dead  freight  or  demurrage  had  accrued,  even 
if  there  had  been  authority  to  subject  the  wheat  thereto;  but 
defendant  claimed  the  right  to  hold  it  for  any  possible  future 
accruing  loss. 

Judgment  and  order  affirmed. 

Mobbiboh,  C.  J.,  Ross,  J.,  and  Sharpstejm,  J.,  concurred. 
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McKee,  J.,  dissented. 


Petition  for  a rehearing  denied. 


tin  Bank.  — February  IS,  1888.] 

THE  PACIFIC  MUTUAL  LIFE  INSURANCE  COM- 
PANY OF  CALIFORNIA,  Appellant,  v.  L.  T. 
STROUP,  Respondent. 


Ejectment  — Agreement  to  Convey  — Finding  — Deed. — The  plaintiff  claimed 
title  to  the  land  In  controversy  under  a conveyance  from  one  Bugbey,  which, 
though  absolute  on  Its  face,  was  Intended  aa  a mortgage,  and  had  been  fore- 
closed against  Bugbey.  This  conveyance  was  recorded  at  the  time  of  lt8  execu- 
tion, but  prior  thereto  Bugbey  had  made  an  agreement  In  writing  with  the 
defendant  to  convey  the  land  to  him.  The  agreement  was  not  recorded,  but 
the  defendant  had  possession  of  the  land  when  the  agreement  was  made,  and 
remained  In  possession  continuously  thereafter.  Subsequent  to  the  convey- 
ance to  the  plaintiff,  Bugbey  conveyed  the  land  to  the  defendant  In  pursuance 
of  the  agreement.  The  court  below  found  that  the  plaintiff  never  was  the 
owner,  or  Entitled  to  the  possession  of  any  part  of  the  laud.  Held,  that  the 
fact  of  notice  to  the  plaintiff  of  the  agreement  was  Included  in  this  finding, 
and  that  the  deed  made  by  Bugbey  to  the  defendant  related  back  to  the  agree- 
ment, and  vested  the  title  in  the  defendant  as  against  the  plaintiff.  ^ 

Appeal  from  a judgment  of  the  late  District  Court  of  the 
county  of  El  Dorado,  and  from  an  order  refusing  a new  trial. 

The  facta  are  stated  in  the  opinion  of  Mb.  Justice  McKee. 

R.  C.  Clark,  and  J.  N.  Young,  for  Appellant. 

A.  P.  Catlin,  for  Respondent. 

McKee,  J. — This  was  an  action  in  ejectment  The  de- 
manded premises  are  a portion  of  the  southwest  quarter  of 
section  sixteen,  township  ten,  range  eight  east,  of  Mount  Diablo 
meridan,  for  which  and  other  parcels  of  real  property  the  State 
of  California,  on  the  22d  of  April,  1867,  issued  a patent  to  B. 
N.  Bugbey.  For  several  years  before  this  patent  was  issued 
Bugbey  and  the  defendant  Stroup,  adversely  to  each  other,  occu- 
pied separate  portions  of  the  quarter  section,  a picket  fence  con- 
stituting the  division  line  between  their  claims.  And,  being  in 
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possession,  on  the  24th  of  July,  1866,  they  made  and  entered 
into  the  following  agreement  in  writing: — 

“ Whereas  the  said  B.  N.  Bugbey  seeks  to  obtain  a title  from 
the  State  of  California  to  that  tract  of  land  described  as  follows, 
to  wit:  The  southwest  quarter  of  section  sixteen,  township  ten, 
range  eight  east,  Mount  Diablo  meridan;  now  then,  the  said 
B.  ST.  Bugbey  undertakes  and  agrees,  as  soon  as  be  shall  acquire 
a title  to  said  land  from  the  State,  to  make  and  execute  to  said 
Stroup  a good  and  sufficient  deed  to  all  of  that  portion  of  said 
quarter  section  lying  on  the  north  side  of  a certain  picket  fence, 
now  used  and  known  as  a line  fence  between  the  said  Bugbey 
and  Stroup  on  the  northerly  side  of  an  exact  range  of  said  fence 
from  the  west  line  or  west  boundary  of  said  quarter  section  to 
the  east  line  or  boundary  of  said  quarter  section,  at  the  same 
price  per  acre  and  on  the  same  terms  that  said  Bugbey  shall 
have  paid  to  the  State  of  California  for  said  lands;  and  the  said 
L.  T.  Stroup  covenants  and  agrees  that  he  will,  in  like  manner, 
convey  to  said  Bugbey  all  of  that  portion  of  the  northwest 
quarter  of  said  section  sixteen  being  south  or  on  the  southerly 
side  of  said  fence  and  range  above  described,  on  the  same  terms 
as  provided  above  touching  the  conveyance  of  the  said  Bugbey; 
and  it  is  hereby  further  agreed  that  the  refusal  of  one  to  comply 
with  this  agreement  that  does  [not]  release  the  other;  but  each 
may  be  proceeded  against,  and  compelled  by  law  to  make  good 
this  contract.” 

The  agreement  was  not  recorded,  and  on  the  8th  of  June, 
1870,  Bugbey  conveyed  the  land  to  the  plaintiff  by  a deed,  abso- 
lute or.  its  face,  which  was  intended  as  a mortgage  to  secure 
payment  of  a sum  of  money  which  Bugbey  owed  to  the  plaintiff. 
The  deed  was  recorded  on  the  day  of  ita  execution,  and  subse- 
quently, the  plaintiff  by  foreclosure  proceedings,  to  which  the 
defendant  was  not  made  a party,  obtained  a judgment  and  order 
of  sale  against  Bugbey,  under  which  the  land  was  sold  as  a por- 
tion of  the  mortgaged  premises  to  the  plaintiff,  to  whom,  on 
November  14,  1877,  the  sheriff  conveyed  it  by  deed,  which  pur- 
ported to  convey  all  the  interest  which  Bugbey  had  in  the  land 
at  the  date  of  the  judgment  and  decree  of  foreclosure.  But  on 
the  30th  of  May,  1874,  Bugbey,  in  fulfillment  of  his  agreement 
of  1866,  had  conveyed  the  land  to  the  defendant.  The  deed  was 
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recorded  on  the  day  of  its  execution.  From  the  date  of  the 
agreement  of  which  the  deed  was  the  fulfillment  the  defendant 
has  continuously  claimed  the  land  as  his  own,  adversely' to  Bug- 
bey  and  all  others.  He  has,  also,  during  all  the  years  of  his 
claim  of  title  before  and  after  the  date  of  the  agreement  with 
Bugbey  occupied  the  land  openly  and  notoriously  by  cultivation 
and  improvements,  having  upon  it  a residence,  barn,  and  stable, 
and  having  all  of  it,  except  what  is  covered  by  his  improvements, 
planted  in  vines.  He  has  thus  been  all  the  time  in  the  adverse 
possession  of  the  land. 

The  possession  of  the  defendant  being,  in  its  inception,  ad- 
verse to  Bugbey,  and  continued  until  the  date  of  the  agreement 
of  1866,  the  defendant  lost  none  of  his  rights  by  the  agreement. 
Bugbey,  according  to  the  terms  of  the  agreement,  undertook  to 
act  for  the  defendant  either  as  agent  or  trustee  in  obtaining  for 
him  from  the  State  title  to  the  land,  of  which  he  was  in 
adverse  possession,  at  the  price  per  acre  which  the  State  asked 
for  it  from  parties  in  possession.  In  either  case  Bugbey,  when 
he  obtained  the  State  patent  in  1867,  held  it,  so  far  as  it  covered 
the  defendant’s  land,  for  the  benefit  of  the  defendant.  In  hold- 
ing it  he  was  simply  a trustee  of  the  bare  legal  title,  and  was 
bound  to  convey  it  to  the  defendant  upon  the  payment  of  the 
price  which  was  stipulated  to  be  paid.  He  himself  could  gain 
no  title  by  failing  to  convey,  nor  could  he  transfer  any  title  by 
mortgaging  or  conveying  it  to  the  plaintiff  as  against  the  de- 
fendant, who  had  received  nothing,  not  even  possession  from 
him.  Defendant  was  in  no  sense  the  trustee  of  Bugbey  as  to 
the  possession  of  the  land;  he  claimed  and  held  it  of  his  own 
right,  for  his  own  benefit,  subject  to  no  right  of  Bugbey.  The 
only  right  which  the  latter  had  was  a right  which  arose  out  of 
the  agreement  to  recover  the  money  which  he  had  advanced  for 
defendant  in  procuring  the  patent. 

Being  in  the  exclusive  possession  of  the  land  under  an  inde- 
pendent right,  that  possession  was  sufficient  to  put  the  plaintiff 
upon  inquiry  as  to  the  right  under  which  the  possession  was 
held.  ( Dutton  v.  Warschauer,  21  Cal.  611 ; Moss  v.  Atkinson, 
44  Cal.  1 ; Thompson  v.  Pioche,  44  Cal.  508.)  “ That  the  actual 
possession  of  land,”  says  Mr.  Justice  Crockett,  “ with  the  exer- 
cise of  the  usual  acts  of  ownership  and  dominion  over  it,  operate 
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in  law  as  constructive  notice  to  all  the  world  of  the  claim  of  title 
under  which  the  possessor  holds  is  too  well  settled  to  merit  dis- 
cussion.” ( Talbert  v.  Singleton,  42  CaL  395.)  Presumptively, 
therefore,  the  plaintiff  knew  when  it  took  its  mortgage  from 
Bugbey  of  the  adverse  possession  and  right  of  the  defendant ; 
and  when  Bugbey  in  1874,  in  performance  of  his  agreement  to 
convey  the  title  which  he  had  obtained  for  the  defendant  in 
1867,  conveyed  the  title  to  the  defendant,  the  deed  of  convey- 
ance related  back  to  the  date  of  the  agreement,  and  transferred 
the  legal  estate  to  the  defendant  as  of  the  date  at  which  he  him- 
self had  obtained  it,  and  the  continuous  adverse  possession  of 
the  defendant  thereafter,  under  his  claim  of  title  from  the  date 
of  the  patent  to  Bugbey,  vested  the  defendant  with  absolute  title 
to  the  land,  under  sections  322,  323,  326,  of  the  Code  of  Civil 
Procedure,  long  before  the  commencement  of  the  action. 
(Arrington  v.  Liscom,  34  CaL  365 ; Morris  v.  De  Celis,  51  Cal. 
56 ; Cannon  v.  Stockmon,  36  CaL  535 ; McManus  v.  O’Sullivan, 
48  CaL  7.) 

But  it  is  contended  that  the  defendant  took  a lease  of  the 
land  from  the  plaintiff,  and  that  the  taking  of  the  lease  estops 
him  from  denying  the  title  of  the  plaintiff  as  his  landlord. 

The  record  shows  as  fact  that,  on  the  21st  of  April,  1877,  ten 
years  after  the  date  of  the  patent,  plaintiff  leased  the  land  to  the 
defendant  for  the  term  of  eight  months  at  the  nominal  rent  of 
one  dollar  with  the  privilege  of  buying  the  land  from  the  plain- 
tiff at  the  expiration  of  the  lease.  The  defendant  testified  at  the 
trial  that  he  did  not  know  how  he  came  to  execute  the  lease ; that 
he  signed  it  at  the  solicitation  of  some  agent  of  the  plaintiff, 
rather  through  fear  and  misapprehension.  “ I did  not,”  he  says, 
“understand  the  thing  at  all.  I did  not  understand  my  rights.” 

Being  the  owner  and  in  possession  of  the  land  at  the  date  of 
the  lease,  without  ever  having  at  any  time  received  the  posses- 
sion from  his  landlord  or  his  grantor,  and  having  accepted  the 
lease  through  misapprehension  of  his  rights,  the  defendant  was 
not  estopped  by  the  lease.  ( Franklin  v.  Merida,  35  CaL  558 ; 
Tewksbury  v.  Magraff,  33  Cal.  245.) 

It  is  also  urged  that  the  defendant  is  estopped  because  he 
offered  to  buy  the  title  of  the  plaintiff. 

The  offer,  if  any  was  made  at  all,  was  made  in  1877,  many 
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years  after  the  title  of  the  defendant  had  become  absolute  under 
the  Statute  of  Limitations.  Such  an  offer  when  made  by  one  in 
adverse  possession  before  the  Statute  of  Limitations  had  run  in 
his  favor  is  an  acknowledgment  of  the  title  of  the  true  owner, 
which  will  interrupt  the  running  of  the  statute.  ( Abbey  Home- 
stead v.  Willard,  48  Cal.  615 ; Lovell  v.  Frost,  44  Cal.  47 ; Mc- 
Cracken v.  San  Francisco,  16  Cal.  591.)  But  when  made  after 
the  statute  has  run,  and  title  under  it  has  become  absolute,  it 
does  not  affect  the  title,  nor  estop  the  person  making  the  offer 
from  maintaining  his  title  in  any  litigation  concerning  it  in 
which  he  may  be  involved.  The  defendant  had  the  same  right 
as  any  other  owner  of  property  to  fortify  the  title  by  which  he 
held  possession  by  the  purchase  of  any  other  title  which  in  his 
judgment  might  protect  him  in  the  quiet  enjoyment  of  his  own 
against  the  annoyance  or  expense  of  litigation. 

W e find  no  errors  in  the  record. 

Judgment  and  order  affirmed. 

Morrison,  C.  J.,  Ross,  J.,  M trice,  J.,  Thornton,  J., 
McKinstry,  J.,  and  Sharpstein,  J.,  concurring  specially. — 
The  general  finding  in  favor  of  the  defendant  includes  a finding 
that  the  plaintiff  had  notice  of  the  agreement  between  Bugbey 
and  defendant  of  date  July  24,  1866.  The  deed  subsequently 
made  by  Bugbey  to  defendant  related  back  to  the  agreement, 
and  vested  the  title  to  the  property  in  question  in  defendant  as 
against  the  plaintiff.  For  these  reasons  we  concur  in  the 
judgment. 


[ Department  Two.  — February  IB,  188S.J 

JOHN  D.  BENNETT,  Appei,i,ant,  v.  N.  PARDINI  et  ai~, 
Respondents. 

IiuimcfiOK  — Dtsaot.trrto*  — Actioh  orr  HirorarrAiciira. — One  Oroodona  brought 
an  Injunction  anlt  against  John  D.  Bennett,  the  plaintiff  herein.  An  under- 
taking was  given,  and  a preliminary  Injunction  Issued  as  prayed  for  In  the 
complaint.  Bennett  moved  to  dissolve  the  Injunction  on  the  ground  that  the 
complaint  did  not  state  facte  sufficient  to  constitute  a cause  of  action,  and  the 
motion  was  granted.  He  also  demurred  to  the  complaint  on  the  same  ground, 
and  the  demurrer  was  sustained,  and  notice  thereof  duly  given.  Twenty-one 
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days  after  tbe  ferric*  of  the  notice,  the  complaint  not  having  been  amended, 
and  nothing  further  done  In  the  case,  an  action  waa  commenced  on  tbe  under 
taking.  The  defendants  objected  that  the  action  waa  prematurely  brought 
Held,  that  tbe  proceedings  In  the  Injunction  suit  amounted  to  a final  determi- 
nation that  Grondona  waa  not  entitled  to  the  injunction,  and  that  the  objec- 
tion made  by  tbe  defendants  waa  untenable. 

Findings  — Judgment.  — IS  findings  are  not  waived  It  la  error  to  enter  Judgment 
without  them. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

Pillsbury  & Titus,  for  Appellant. 

Aug.  D.  Splivalo,  for  Respondents. 

Pee  Cubiam. — This  is  an  action  upon  an  undertaking  on 
injunction. 

It  was  contended  in  the  court  below  that  the  action  was  pre- 
maturely brought.  That  court  sustained  the  contention,  and 
gave  judgment  for  the  defendants,  who  were  sureties  on  the 
undertaking. 

The  injunction  order,  upon  the  granting  of  which  the  under- 
taking sued  on  was  given,  was  made  in  the  case  of  Grondona  v. 
Bennett,  plaintiff  here,  and  the  writ  of  injunction  was  issued 
thereon  on  the  3d  day  of  November,  1879.  On  motion  of 
Bennett  on  the  12th  of  December,  1879,  the  injunction  was  dis- 
solved. It  appears  that  the  motion  to  dissolve  the  injunction 
was  made  on  the  complaint  alone,  and  the  order  granting  this 
motion  waa  based  on  the  sole  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a cause  of  action.  A demurrer 
to  the  complaint  on  the  same  ground  was,  on  the  14th  of  Janu- 
ary, 1880,  sustained,  and  the  plaintiff  had  leave  to  amend  within 
ten  days.  Notice  of  the  ruling  on  the  demurrer  was  served  on 
Grondona  on  the  same  day.  Grondona  did  not  amend,  and 
nothing  further  has  ever  been  done  in  the  cause. 

This  action  was  commenced  on  the  4th  of  February,  1880, 
twenty-one  days  after  the  service  of  the  notice  above  mentioned. 

We  think  the  foregoing  facts  show  that  it  was  finally  decided 
that  Grondona  was  not  entitled  to  the  injunction  on  which  the 
undertaking  was  given.  To  hold  the  contrary  because  a judg- 
ment was  not  entered  upon  the  failure  of  Grondona  to  amend, 
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would  be  adhering  to  form  and  disregarding  substance.  We 
think  that  this  action  was  not  prematurely  brought. 

No  findings  were  filed  or  waived  in  this  case,  and  this  was 
error. 

Judgment  and  order  reversed,  and  cause  remanded. 

Hearing  in  Bank  denied. 


tn«T>*rttDeot  Two.  — Febrtury  15.  1SS3.) 

J.  H.  BAHT  LETT  et  al.,  Respondents,  v.  TITE  CITY 
AND  COUNTY  OF  SAN  FRANCISCO,  Appellant. 

Mob  — Destruction  of  Property  — Evidence.  — In  rq  action  to  recover  dam- 
•ires  for  the  destruction  of  property  alleged  to  have  been  burned  by  a mob. 
evidence  was  given  on  the  part  of  the  plaintiffs  as  to  the  disturbed  condition 
of  the  city  of  San  Francisco  at  and  about  tbe  time  of  the  Are.  and  particularly 
the  excitement  existing  In  regard  to  tbe  Chinese,  riotous  meetings,  and  demon- 
strations on  the  subject  accompanied  with  acts  of  violence,  the  Inability  of  the 
city  authorities  to  maintain  the  laws  and  enforce  order,  the  formation  of  a 
committee  of  safety,  and  the  means  adopted  to  protect  property,  and  preserve 
tbe  public  peace.  This  evidence  was  admitted  against  the  objection  of  the 
defendant  Held,  that  tbe  evidence  was  relevant,  and  that  tbe  objection  was 
properly  overruled. 

Instruction  — Refusal  to  Repeat. — It  la  not  error  to  refuse  to  repeat  an  in- 
struction already  substantially  given  In  clear  and  distinct  terms. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

William  Craig,  city  and  county  attorney,  for  Appellant 

Cray  & Haven,  and  Checkering  & Thomas,  for  Respondents. 

Per  Curiam. — There  are  many  exceptions  to  the  testimony 
in  this  case,  reserved  by  the  defendant.  They  were  fully 
argued,  and  we  have  since  considered  them.  We  think  the 
testimony  related  to  the  condition  and  circumstances  of  the  city 
at  or  about  the  time  of  the  fire  by  which  the  property  was 
destroyed,  to  recover  damages  for  wliich  this  action  was  brought, 
and  that  such  testimony  was  relevant. 

It  was  argued  that  the  evidence  was  insufficient  to  sustain  the 
verdict.  Wo  are  of  the  opinion  that  this  contention  is  untenable. 
An  exception  was  reserved  to  the  refusal  of  the  court  to  give 
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an  instruction  asked  by  the  defendant.  On  an  examination  of 
the  charge  of  the  court  we  are  satisfied  that  the  instruction  was 
substantially  given  in  clear  and  distinct  terms.  It  was  not 
error  to  refuse  to  repeat  it 

We  find  no  error  in  the  record,  and  the  judgment  and  order 
are  affirmed. 


[Department  One.  — February  15,  1883.] 

NORTHERN  INSURANCE  COMPANY,  Respondent,  v. 

EDWARD  E.  POTTER,  Appellant. 

Pabtkcxs  — Joist  Liability  — Rblbasb.  — Partners  are  Jointly  liable  for  the 
debt*  of  the  partnership,  bat  one  of  several  Joint  debtors  la  not  discharged 
from  liability  by  a release  to  the  others ; and  where  It  la  expressly  agreed 
that  the  release  ahall  not  operate  In  bis  favor,  the  liability  continues  Inde- 
pendent of  section  1543  of  the  Civil  Code. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

Fox  & Kellogg,  for  Appellant 

Lloyd  Baldwin,  for  Respondent 

McKinstry,  J. — The  defendant,  Julius  Jacobs,  and  George 
Easton,  were  co-partners,  doing  business  as  insurance  agents, 
and,  as  such,  were  agents  of  plaintiff.  In  March,  1879,  an  ac- 
count was  stated  between  plaintiff  and  defendant,  Jacobs  and 
Easton,  by  which  a balance  of  $2,359.02  was  found  due  from 
the  three  to  plaintiff. 

In  September,  1879,  Jacobs  and  Easton  paid  to  plaintiff  on 
account  of  such  balance  $1,800.  At  the  time  of  the  payment 
plaintiff  released  Jacobs  and  Easton  from  all  further  claim  or 
liability  with  respect  to  the  indebtedness  of  them  and  defend- 
ant, but  it  was  particularly  specified  and  agreed  by  and  between 
plaintiff  and  Jacobs  and  Easton  that  the  release  should  not 
operate,  or  be  construed  to  release  or  discharge  the  defendant. 

This  action  is  to  recover  of  defendant  the  part  of  the  said 
balance  $2,359.02  unpaid  by  Jacobs  and  Easton.  The  partners 
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were  joint  debtors.  (Civ.  Code,  § 2442.)  Section  1543  of  the 
same  Code  provides:  “A  release  of  one  of  two  or  more  joint 
debtors  does  not  extinguish  the  obligations  of  any  of  the  others, 
unless  they  are  mere  guarantors;  nor  does  it  affect  their  right  to 
contribution  from  him.”  Independent  of  the  Code  the  release 
of  Jacobs  and  Easton  would  not  have  discharged  the  defendant, 
because  it  was  expressly  provided  by  the  parties  to  it  that  it 
should  not  have  that  effect. 

In  Solly  v.  Forbes,  cited  and  approved  by  Wilde,  C.  J.,  in 
Thompson  v.  Lack,  3 Com.  B.  551,  it  was  authoritatively 
decided  that  a release  of  a joint  debtor  or  surety  might  be  quali- 
fied and  prevented  from  operating  a release  of  a co-debtor  or 
surety.  And  Patterson,  J.  ( North  v.  Wakefield,  13  Q.  B.  541), 
said:  “Now  the  deed  contained  an  express  clause  that  the 
release  to  Goddard  should  not  operate  to  discharge  any  one 
jointly  or  otherwise  liable  to  plaintiff  for  the  same  debts.  It  is 
plain,  therefore,  that  it  did  not  release  the  defendant.  The 
reason  why  a release  to  one  debtor  releases  all  jointly  liable  is, 
unless  it  be  held  to  do  so,  the  co-debtor  after  paying  the  debt 
might  sue  him  who  was  released  for  contribution,  and  so  in 
effect  he  would  not  be  released;  but  that  reason  does  not  apply 
when  the  debtor  released  agrees  to  such  a qualification  of  the 
release  as  will  leave  him  liable  to  the  rights  of  the  co-debtor.” 

As  the  debtors  released  in  the  case  before  us  agreed  to  the 
continuation  of  the  right  of  contribution  on  the  part  of  the 
defendant,  the  latter  was  not  discharged. 

Section  1543  of  the  Civil  Code  seems  to  give  the  same  effect 
to  a release  in  general  terms  as  was  given  by  the  English  courts 
to  the  qualified  release,  expressly  providing  that  the  joint  debt- 
ors not  mentioned  in  the  release  should  not  be  discharged.  The 
section  provides  in  effect  that,  the  joint  debtor  who  accepts  a 
release  shall  be  held  to  have  consented  that  the  liability  of  his 
joint  debtor  should  bo  continued  together  with  his  own  liability 
to  contribution.  It  is  enough  for  the  present  case,  however,  to 
decide  that  defendant  was  not  discharged  by  the  release  of 
Jacobs  and  Easton. 

Judgment  affirmed. 

Ross,  J.,  and  McKee,  J.,  concurred. 
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[Department  Two.  — Febrnarr  IS,  1883.] 

M.  M.  ODELL  bt  a l.,  Respondents,  v.  HANNAH  WIL- 
SON et  al.,  SAMUEL  KAY,  Appellant. 

Mortgage  Foreclosure — Tax  Title  — Judgment.  — In  an  Action  to  foreclose 
a mortgage,  the  mortgagors  and  one  Samuel  Kay  were  made  defendants.  The 
complaint  alleged  that  Kay  had  or  claimed  some  Interest  In  the  premises  sub- 
sequent and  subject  to  the  mortgage.  Kay  answered  denying  that  the  Interest 
claimed  by  him  was  subsequent  or  subject  to  the  mortgage.  It  appeared  from 
the  evidence  that  his  claim  waa  founded  upon  a deed  executed  on  a sale  for 
taxes  made  after  the  mortgage  was  given.  The  court  found  that  the  claim 
was  Invalid,  that  Kay  had  no  Interest  In  the  premises,  and  that  the  allega- 
tions of  the  complaint  were  true.  A Judgment  was  rendered  accordingly.  Held , 
that  the  Judgment  was  erroneous,  that  the  title  claimed  by  Kay  was  adverse, 
and  not  subject  to  the  mortgage ; that  its  validity  could  not  be  determined  in 
such  an  action,  and  that  the  Judgment  should  have  been  without  prejudice  to 
the  rights  of  Kay  under  the  tax  deed. 

Id.  — Cross-Complaint  to  Quiet  Title.  — In  addition  to  the  answer,  Kay  filed 
& cross-complaint  against  the  plaintiffs,  alleging  that  he  was  the  owner  of  the 
premises,  and  praying  that  his  title  be  quieted.  Held,  that  the  cross-complaint 
was  not  a proper  proceeding,  and  should  have  been  dismissed. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  county 
of  Sacramento,  and  from  an  order  refusing  a new  trial 

The  facts  are  stated  in  the  opinion  of  the  court. 

Dunlap  & Van  Fleet,  for  Appellant. 

L.  8.  Taylor,  for  Respondents. 

Thornton,  J. — This  action  was  brought  to  foreclose  a mort- 
gage on  certain  lots  in  the  town  of  Folsom.  One  Samuel  Kav 
was  made  a party  defendant,  and  it  was  alleged  that  he  had  or 
claimed  to  have  some  interest  or  claim  upon  the  mortgaged 
premises,  which  was  subsequent  and  subject  to  the  lien  of  the 
mortgage.  This  Kay  denied. 

In  the  view  we  take  of  the  case  the  other  pleadings  need  not 
be  noticed. 

The  court  found  that  the  claim  of  Kay  was  invalid,  that  he 
had  no  interest  in  the  premises,  and  that  all  the  allegations  of 
his  answer  were  untrue.  It  further  found  that  all  the  allega- 
tions of  the  complaint  were  true. 

In  finding  the  allegations  of  the  complaint  to  be  true  the 
court  did  not  find  according  to  the  evidence;  for  the  evidence 
shows  that  the  title  of  Kay  was  one  arising  upon  a sale  for  taxes 
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for  which  he  held  a tax  deed,  executed  by  the  sheriff  as  tax  col- 
lector, and  this  was  not  a title  subject  to  the  mortgage,  but 
adverse  to  the  title  of  mortgagors  and  those  claiming  under 
them.  Any  decree  made  against  Kay  should  have  been  without 
prejudice  to  his  claim  of  title  under  the  tax  deed.  ( San  Fran- 
cisco v.  Lawton,  18  Cal.  465;  21  CaL  590;  Elias  v.  Verdugo, 
27  Cal.  425 ; Hibernia  S.  & L.  Society  v.  Ordway,  38  Cal.  681.) 

The  cross-complaint  of  Kay  should  have  been  dismissed,  and 
a decree  of  foreclosure  should  have  been  rendered  as  above 
indicated.  The  issues  arising  on  the  cross-complaint  and  answer 
thereto  should  be  determined  in  another  action.  We  6ee  no  case 
made  for  a cross-complaint.  ( Moyle  v.  Porter,  51  Cal.  639.) 
F urther,  the  proper  parties  are  not  made  to  determine  the  issues 
arising  on  it.  The  mortgagors  holding  the  legal  title  should 
have  been  made  defendants.  The  only  parties  made  defendants 
were  the  plaintiffs,  who  were  the  mortgagees. 

The  judgment  and  order  are  reversed,  and  the  cause  remanded 
for  proceedings  in  accordance  with  this  opinion. 

Shabpsteut,  J.,  and  Myuick,  J.,  concurred. 


t Department  Two.  — February  IB,  188S.1 

LA  SOCIETE  FRANCAISE  D’EPARGNES  ET  DE 
PREVOYANCE  MUTTTELLE,  Respondent,  v.  MAT- 
TIE  A.  BEARDSLEE  et  al.,  J.  L.  L.  F.  WARREN, 
Appellant. 

Judgment  by  Consent  — Appeal.  — The  Supreme  Court  will  not  entertain  an  ap- 
peal from  a Judgment  entered  by  consent  of  the  party  prosecuting  the  appeal. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  to 
modify  the  judgment. 

The  action  was  unlawful  detainer.  The  defendant  Beardslec 
was  a tenant  of  the  plaintiff,  and  sublet  to  defendants  McCarthy 
and  Warren.  Moses  G.  Cobb  as  attorney  for  all  the  defendants 
entered  into  a stipulation  that  judgment  be  entered  against  them 
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for  the  amount  of  the  rent  due,  and  for  restitution  of  the  prem- 
ises, in  consideration  of  which  plaintiff  granted  a stay  of  pro- 
ceedings, and  waived  its  right  to  have  the  damages  trebled. 

After  the  entry  of  the  judgment  the  defendant  Warren  made 
application  to  the  court  to  modify  the  judgment  so  as  to  relieve 
him  from  liability,  on  the  ground  that  he  was  only  a sub-tenant, 
and  was  made  a party  in  order  that  he  as  sub-tenant  might 
redeem  the  term  of  Beardslee.  The  court  denied  the  applica- 
tion, and  subsequently  Warren  again  applied  to  the  court  for  a 
modification  of  the  judgment  as  to  him,  on  the  ground  that 
Moses  G.  Cobb  had  no  authority  to  appear  for  him  and  make 
the  stipulation  referred  to.  The  motion  was  supported  by  the 
affidavit  of  Warren,  Cobb,  and  Moore,  the  clerk  of  Cobb.  The 
court  denied  the  motion. 

Moses  0.  Cobb,  for  Appellant. 

Slanly,  Stoney  & Hayes,  for  Respondent 

Pbk  Curiam. — There  are  two  appeals  in  this  cause  prose- 
cuted by  defendant  Warren;  one  from  the  judgment,  and  one 
from  an  order  made  after  judgment,  denying  Warren’s  motion 
to  modify  the  same. 

The  judgment  was  taken  and  entered  against  Warren  by  his 
consent  This  disposes  of  the  appeal  from  the  judgment.  We 
will  not  hear  an  appeal  from  a judgment  entered  by  the  consent 
of  the  party  prosecuting  the  appeal.  The  judgment  must  be 
affirmed. 

As  to  the  appeal  from  the  order  denying  the  motion  of  War- 
ren above  stated,  we  are  of  opinion  from  the  papers  used  on  the 
motion  that  the  court  was  justified  in  denying  the  motion 
aforesaid. 

Judgment  and  order  affirmed. 


ism.  Cxi — n 
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[Department  Two.  — February  15,  1883.) 

WILLIAM  P.  LAMBERT,  Respondent,  v.  E.  A.  Mc- 
CLOUD,  Appellant. 


H wriMTix — Contuct  or  Bxlk  — Fixdixos. — The  action  w«»  replevin  to  re- 
cover  a horse  In  the  possession  of  the  defendant.  The  possession  was  acquired 
from  one  Coates,  to  whom  the  horse  had  been  delivered  by  the  plaintiff  under 
a contract  of  sale  subject  to  certain  conditions  to  be  performed  before  the  title 
should  pass.  The  case  was  tried  by  the  court  without  a jury,  and  written  find- 
ings were  filed,  on  which  a judgment  was  entered  In  favor  of  the  plaintiff.  On 
a review  of  the  findings,  held,  that  the  facts  found  did  not  support  the  Judg- 
ment 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  facte  are  stated  in  the  opinion  of  the  court. 

Checkering  & Thomas,  for  Appellant 

Dudley  & Dudley,  and  Fan  Ness  & Moore,  for  Respondent 

Thobnton,  J. — This  is  an  action  of  claim  and  delivery  of  a 
horse  alleged  to  be  of  the  value  of  seven  hundred  dollars. 
Judgment  passed  for  plaintiff.  Defendant  moved  for  a new 
trial,  which  motion  was  denied,  and  defendant  appeals  from  the 
judgment  and  the  order  denying  the  motion  above  mentioned. 

The  principal  question  arises  on  the  decision  of  the  court 
below,  which,  so  far  as  necessary  to  be  stated,  is  contained  in  the 
following  findings  of  fact: 

“ 1.  That  in  the  month  of  May,  187C,  the  plaintiff  was  the 
owner,  and  entitled  to  the  immediate  possession  of  the  personal 
property  described  in  the  complaint  filed  in  this  action. 

“ 2.  That  in  the  month  of  May,  and  while  still  the  owner  of 
said  horse,  and  so  in  possession  of  the  said  horse,  the  said  plaint- 
iff agreed  with  one  W.  D.  Coates  to  sell  the  said  horse  to  said 
Coates  upon  the  following  terms  and  conditions,  to  wit: — 

“ That  the  said  Contes  should  purchase  for  the  said  plaintiff 
as  much  stock  as  one  thousand  dollars  would  carry  upon  a mar- 
gin, to  wit,  the  customary  margin  allowed  in  the  office  of  the 
firm  of  Hunt  & Coates,  and  should  carry  such  stock  for  said 
plaintiff,  at  the  risk  of  said  W.  D.  Coates,  until  a profit  was 
realized  upon  the  same  of  one  thousand  dollars;  and  when  said 
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profit  was  so  realized,  the  said  Coates  should  notify  the  said 
plaintiff,  and  that  upon  the  receipt  of  said  notioe  the  said  plaint- 
iff should  elect  to  draw  down  the  said  profit  of  one  thousand 
dollars,  or  cany  at  his  own  risk  the  stock  so  purchased  as 
aforesaid. 

“ 3.  That  a bill  of  sale  of  said  horse  from  the  said  plaintiff  to 
said  Coates  was  made  and  signed  by  the  plaintiff,  and  was,  by 
the  consent  and  agreement  of  the  said  plaintiff  and  the  said 
Coates,  placed  in  the  hands  of  one  John  L.  Hunt,  to  be  held  by 
him  in  trust  for  both  parties,  until  the  said  Coates  should  notify 
the  said  plaintiff  of  the  realization  of  a profit  of  one  thousand 
dollars  upon  the  stock  purchased  as  aforesaid,  and  that  thereupon 
the  said  Hunt  should  deliver  the  said  bill  of  sale  of  the  said 
horse  to  the  said  Coates. 

“ 4.  That  it  was  agreed  and  understood  by  and  between  said 
parties  that  the  title  to  said  horse  should  not  vest  in  the  said 
Coates  until  the  delivery  to  him  of  the  said  bill  of  sale  in  the 
manner  hereinbefore  set  forth. 

“ 5.  That  upon  the  completion  of  the  said  contract,  in  the 
month  of  May,  1876,  aforesaid,  the  said  plaintiff,  under  the 
terms  of  said  contract,  delivered  the  said  horse  into  the  posses- 
sion of  the  said  Coates. 

“ 6.  That  the  firm  of  Hunt  & Coates,  composed  of  John  L. 
Hunt  and  W.  D.  Coates,  failed  and  became  bankrupt  in  the 
month  of  January,  A.  D.  1878. 

“7.  That  thereupon  the  said  plaintiff  demanded  of  said 
Coates  the  return  of  said  horse,  which  demand  the  said  Coates 
failed  and  refused  to  comply  with. 

“ 8.  That  subsequent  to  the  making  of  the  contract  herein- 
before set  forth,  and  prior  to  this  action,  the  said  Coates  trans- 
ferred the  possession  of  the  said  horse  to  the  defendant  in  this 
action. 

“9.  That  the  said  W.  D.  Coates  has  not,  at  any  time  since 
the  making  of  the  contract  hereinbefore  set  forth,  notified  said 
plaintiff  of  the  realization  of  the  profit  of  one  thousand  dollars, 
or  given  the  said  plaintiff  any  notice  whatsoever  in  relation 
thereto;  and  that  the  stock  purchased  by  said  Coates  has  not 
realized  a profit  of  the  said  amount  since  the  day  of  its  purchase 
by  the  said  Coates.” 


Digitized  by  Google 


164 


Lambebt  v.  McCloud. 


[Sup.  Ct 


The  court  held  as  conclusions  of  law  from  the  foregoing  facts 
that  the  sale  to  Coates  was  a conditional  sale,  and  that  the  title 
of  the  property  in  dispute  was  not  to  pass  to  Coates  until  the 
performance  of  the  conditions;  that  the  conditions  had  not  been 
performed,  and  no  title  passed  to  Coates  or  to  defendant. 
Therefore  plaintiff  was  entitled  to  judgment. 

It  is  clear  that  the  sale  of  the  horse,  as  found,  was  a sale  on 
credit  or  time;  for  the  stock  was  to  be  bought  at  a future  day, 
and  the  horse  was  to  be  delivered  at  once.  This  is  the  meaning 
of  the  findings.  (See  findings  one  to  five,  both  inclusive.)  On 
such  a sale  the  right  of  property  and  right  of  possession  vest  in 
the  purchaser  (Coates),  unless  it  is  stipulated  to  the  contrary. 
(Bloxam  v.  Sanders,  4 Barn.  & C.  941;  Benjamin  on  Sales,  3d 
Am.  Ed.  § 678.)  In  this  case  it  was  stipulated,  and  it  is  so 
found,  that  the  right  of  property  should  not  pass  until  Coates, 
the  purchaser,  should  notify  the  plaintiff  of  the  realization  of  the 
profit  fixed  by  the  contract  upon  the  stock  to  be  purchased  by 
Coates.  But  it  was  not  stipulated  that  Coates  should  not  have 
the  right  of  possession  of  the  horse;  and  this  right  is  sufficient 
to  maintain  the  possession  of  the  defendant  claiming  under 
Coates,  unless  such  right  has  terminated.  Coates  having  pur- 
chased the  stock,  as  long  as  he  carried  it  he  was  entitled  to  the 
possession.  He  was  then  complying  with  his  contract,  and  was 
in  no  default.  There  is  evidence  that  Coates  purchased  the 
stock  in  acordance  with  his  agreement,  and  none  to  the  con- 
trary, and  such  seems  to  have  been  assumed  as  a fact  in  the 
ninth  finding,  though  it  is  not  expressly  found.  There  is  no 
finding  that  Coates  was  not  carrying  the  stock  purchased  by  him 
as  above  stated,  and  as  long  as  he  was  carrying  the  stock,  as  we 
have  seen,  he  was  entitled  to  the  possession.  To  put  Coates  in 
default  he  must  have  ceased  to  carry  the  stock,  or  it  must  appear 
that  though  he  was  carrying  it,  there  was  no  probability  that 
the  profit  of  one  thousand  dollars  would  be  realized  upon  it 
within  a reasonable  time.  We  cannot  hold  as  matter  of  law  or 
fact  that  he  was  not  carrying  the  stock  as  agreed  on.  This,  if 
true,  should  have  been  found.  It  is  assumed  by  the  court 
below  as  a fact  that  he  purchased  the  stock  as  required  by  the 
agreement,  and  it  does  not  appear  but  that  he  was  doing  all 
that  was  necessary  to  carry  it  We  cannot  know  that  there  was 
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any  assessment  to  be  paid  on  the  shares  purchased,  or  any- 
thing else  to  be  done  by  Coates  in  order  to  carry  the  stock  in 
the  absence  of  a finding  to  that  effect.  It  may  be  that  there 
was  no  assessment  to  be  paid,  and  that  nothing  was  to  be  done 
in  order  to  carry  the  stock;  that  all  that  was  required  was  to 
hold  it  for  a rise. 

If  it  be  true  that  Coates  was  and  is  carrying  the  stock,  and 
there  is  no  reasonable  probability  that  the  profit  of  one  thou- 
sand dollars  will  be  realized  within  a reasonable  time,  this  must 
be  made  to  appear-  to  the  court  by  a finding  to  that  effect,  or  it 
cannot  be  noticed  here.  This  court  cannot  judicially  know  that 
such  is  the  fact.  The  court  below  should  find  it  if  it  be  so. 

The  finding  that  a firm  of  Hunt  & Coates  failed  and  became 
bankrupt  in  January,  1878,  shows  no  breach  of  the  contract  on 
the  part  of  Coates.  Coates  may  still  be  solvent  and  able  to 
comply,  and  actually  comply  with  the  contract.  There  is 
nothing  strange  in  a firm  becoming  insolvent,  and  one  of  the 
partners  remaining  solvent. 

Should  it  appear  that  Coates  has  abandoned  all  idea  of  carry- 
ing out.  the  contract,  the  plaintiff  would  be  entitled  to  recover. 

It  follows  from  the  foregoing  that  the  judgment  and  order 
must  be  reversed,  and  the  cause  remanded  for  a new  trial,  and 
it  is  so  ordered. 

M trick,  J.,  and  Sharpstein,  J.,  concurred. 


[In  Bank.  — February  18.  1888.] 

TUP  PEOPLE,  Respondents,  v.  JOSE  DE  LA  COUR 
SOTO,  Appellant. 


Murder  — Information.  — An  Information  for  murder  Is  sufficient  If  It  charges 
the  offense  committed  In  the  language  of  the  statute  defining  It ; and  under 
such  an  Information  the  defendant  may  be  convicted  of  murder  In  any  degree. 

Id.  — Instructions  — Good  Character.  — The  court  Instructed  the  Jury  with 
reference  to  the  evidence  of  good  character  that  *'  such  evidence  is  to  be  con- 
sidered and  applied  by  the  Jury  in  the  case  In  this  way : as  a circumstance 
tending  to  throw  some  light  upon  the  principal  question  Involved.  Did  or  did 
not  the  defendant  fire  this  ahot?  Did  or  did  not  he  commit  this  offense Y* 
Held,  not  error. 
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Id.  — Instructions  — Drunkenness.  — The  court  also  Instructed  the  Jury  that 

evidence  of  drunkenness  of  the  defendant  at  the  time  of  the  alleged  crime 

u can  only  be  considered  by  the  jury  for  the  purpose  of  determining  the  de- 
gree of  the  crime.”  Held,  not  error. 

Appeal  from  a judgment  of  conviction,  and  from  an  order 
denying  a new  trial  in  the  Superior  Court  of  the  county  of 
Santa  Clara.  Belden,  J. 

The  facts  are  stated  in  the  opinion  of  the  court. 

L.  Quint,  for  Appellant. 

A.  L.  Hart,  Attorney-General,  for  Respondents. 

Ross,  J. — The  point  chiefly  argued  for  the  defendant  is  that, 
under  the  information  against  him,  he  could  not  be  legally  con- 
victed of  murder  of  the  first  degree.  The  information  is  in 
the  language  of  the  statute  defining  murder,  which  is : “ Murder 
is  the  unlawful  killing  of  a human  being  with  malice  afore- 
thought” (Pen.  Code,  § 187.)  Murder,  thus  defined,  includes 
murder  in  the  first  degree  and  murder  in  the  second  degree. 

It  has  many  times  been  decided  by  this  court  that  it  is 
sufficient  to  charge  the  offense  committed  in  the  language  of 
the  statute  defining  it.  As  the  offense  charged  in  this  case  in- 
cluded both  degrees  of  murder,  the  defendant  could  be  legally 
convicted  of  either  degree  warranted  by  the  evidence. 

The  point  is  made  for  defendant  that  the  charge  of  the  court 
below  is  erroneous  in  that  it  did  not  define  the  crime  of  man- 
slaughter, and  instruct  the  jury  that  under  the  information 
defendant  might  be  convicted  of  that  crime.  It  is  a sufficient 
answer  to  this  to  say  that  the  record  docs  not  contain  the  evi- 
dence, and  hence  it  does  not  appear  that  a case  was  made  that 
called  for  or  would  have  justified  such  an  instruction. 

It  is  contended  that  the  charge  of  the  court  below  in  respect 
to  the  good  character,  of  the  defendant  was  erroneous,  as  also 
that  in  respect  to  the  defendant’s  drunkenness.  In  neither 
respect  do  we  think  any  substantial  error  was  committed. 

Judgment  aud  order  affirmed. 

McKinstry,  J.,  Thornton,  J.,  Myriok,  J.,  Sharpstein, 
J.,  and  McKee,  J.,  concurred. 
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(In  Bank. — February  16,  1883.] 

THE  PEOPLE,  Respondents,  v.  JOHN  WELSH, 
Appellant. 

Inonci  — Examination  or  a Child  — Iiuovuhtt. — A child  nine  ;ean  of 
are  iu  examined  ae  a wltnesa  on  the  part  of  the  prosecution.  Hie  testimony 
eras  taken  without  a preliminary  examination  as  to  hla  competency,  but  at  the 
close  of  bis  testimony,  and  before  be  left  the  wltnesa  stand,  the  court  ex- 
amined him  In  the  presence  of  the  defendant,  and  the  jury  touching  his 
competency,  and  found  him  to  be  competent.  On  a precious  trial  of  the  case 
the  witness  had  been  examined,  and  his  competency  established  before  be  was 
permitted  to  testify.  Held,  that  no  error  prejudicial  to  the  defendant  had 
been  committed. 

Id. — Conduct  Indicating  a Qbiltt  Intsnt. — Eeldence  was  given  at  the  trial  of 
the  escape,  recapture,  and  conduct  of  the  defendant  Immediately  after  his 
arrest.  Held,  that  the  evidence  was  admissible  as  Indicating  a guilty  Intent. 

Appeal  from  a judgment  of  the  Superior  Oourt  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a 
new  trial. 

Horace  Hawes,  for  Appellant 

A.  L.  Hart,  Attorney-General,  for  Respondents. 

McKee,  J. — The  defendant  was  twice  tried  for  the  offense 
of  which  he  was  ultimately  convicted.  The  first  trial  resulted 
in  a disagreement  of  the  jury.  On  that  trial  a child  of  the  age 
of  nine  years,  after  having  been  preliminarily  examined  as  to 
his  competency  as  a witness,  was  found  to  be  competent  and 
testified.  On  the  second  trial  he  was  permitted,  against  the 
objection  of  the  defendant,  to  testify  without  having  been  then 
examined  as  to  his  competency ; but  at  the  close  of  his  testimony 
and  before  he  had  left  the  witness  stand,  the  court,  in  the  pres- 
ence of  the  jury  and  the  defendant,  again  examined  him  touch- 
ing his  competency,  and  found  him  to  be  competent,  and  to  this 
no  objection  was  made  by  defendant’s  counsel,  nor  did  he  movo 
to  reject  the  testimony  of  the  witness  on  the  ground  of  irregu- 
larity in  his  examination,  or  on  the  ground  of  incompetency. 

While  it  is  true  that  a defendant  in  a criminal  case  is  entitled 
to  have  the  question  of  the  competency  of  a presumably  incom- 
petent witness  heard  and  determined  in  his  presence,  and  on  his 
trial  before  the  court  and  jury,  yet  the  right  of  the  defendant, 
in  that  regard,  was  not  violated  in  this  case.  The  examination 
of  the  witness  as  to  his  competency  was  twice  had  in  the 
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presence  of  the  defendant  as  prescribed  by  law.  One  was  a 
preliminary  examination,  and  the  fact  that  the  other  was  made 
at  the  close  of  the  witness’  testimony,  was  not,  under  the  cir- 
cumstances, prejudicial  to  the  right  of  the  defendant  There 
was,  therefore,  no  substantial  error  in  the  admission  of  the 
testimony.. 

Nor  did  the  court  err  in  admitting  the  testimony  of  a witness 
to  prove  the  conduct,  flight,  and  recapture  of  the  defendant 
immediately  after  his  arrest. 

It  is  the  animus  with  which  an  act  is  done  which  constitutes 
its  criminality.  There  must  be  a joint  union  of  act  and  inten- 
tion in  every  crime  (§  20,  Pen.  Code) ; and  the  intention,  like 
the  act,  may  be  proved  by  direct  or  indirect  evidence  of  the  cir- 
cumstances connected  with  the  crime.  Hence  the  conduct  of  a 
party  before  and  after  the  principal  fact  in  issue  is  admissible 
not  as  part  of  the  res  gestce,  but  as  a circumstance  connected  with 
the  act  indicating  the  guilty  intent.  ( People  v.  Strong,  46  Cal. 
302;  People  v.  Stanly,  47  Cal.  114;  People  v.  Collins,  48  Cal. 
277 ; People  v.  Wong  Ah  Ngow,  64  Cal.  151 ; Fox  v.  People,  95 
HI.  71 ; Cummins  v.  People,  42  Mich.  142 ; Matthews  t.  The 
State,  9 Tex.  App.  138.) 

Judgment  and  order  affirmed. 

Morrison,  0.  J.,  Boss,  J.,  Mtriok,  J.,  and  MoKinstby,  J., 
concurred. 


tin  Bank—  February  IS.  188S.] 

THE  PEOPLE,  Respondents,  v.  WILLIAM  JONES, 
Appellant. 

Homicide — Dudnxenness. — The  court  charged  the  Jury  that  Insanity  produced 
by  Intoxication  will  not  deatroy  responsibility  It  the  party,  when  sane  and 
responsible,  makes  himself  voluntarily  Intoxicated ; and  that  drunkenness  Is  no 
excuse  for  crime,  but  Is  a circumstance  for  the  consideration  of  the  jury  In 
determining  the  degree  of  the  crime.  The  evidence  proved  that  the  homicide 
was  committed  on  Sunday  about  one  o'clock,  P.  M.,  and  that  the  defendant  had 
bought  a pint  of  pure  alcohol  on  the  Friday  before  tbe  homicide,  brought  It 
home  with  him  on  Friday  evening,  and  drank  It.  without^  water,  all  the  next 
day.  Belt  (I),  that  the  charge  was  not  erroneous;  (2),  that  the  evidence 
tended  to  prove  voluntary  Intoxication,  and  that  the  charge  on  tbe  subject 
was  relevant. 

Punishment — Discarrion  or  Joax  Unde*  Section  190  or  the  Penal  Code. — 
It  was  not  error  to  Instruct  the  Jury  that  tf  they  find  the  defendant  guilty  of 
murder  la  the  first  degree,  with  some  extenuating  fact  or  circumstance  la  the 
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esse,  tt  Is  within  their  discretion  to  pronounce  such  ■ sentence  ss  would  re- 
Here  him  from  the  extreme  penalty  of  the  law.  Section  190  of  the  Penal  Code 
Invests  a Jury  In  a criminal  case  for  murder  with  that  discretion ; hut  the 
discretion  Is  not  an  arbitrary  one,  and  tt  Is  proper  for  the  court  to  Instruct 
them  as  to  Its  exercise. 

Appeal  from  a judgment  of  the  Superior  Court  of  Lake 
County,  and  from  an  order  refusing  a new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Noel  <6  Bishop,  for  Appellant 

Attorney-General,  for  Respondent 

McKee,  J. — This  appeal  is  from  a judgment  of  conviction 
of  murder,  and  an  order  denying  a motion  for  a new  trial. 

Insanity,  from  the  long  continued  use  of  intoxicants,  was  the 
only  defense  made  on  behalf  of  the  defendant.  In  substance 
the  court  charged  the  jury  to  the  effect  that  insanity  produced 
by  intoxication  would  not  destroy  responsibility  when  the  party, 
when  sane  and  responsible,  made  himself  voluntarilvintoxicated, 
and  that  drunkenness  was  no  excuse  for  crime,  but  it  was  a cir- 
cumstance for  the  consideration  of  the  jury  in  determining  the 
degree  of  the  crime.  The  charge  upon  the  subject  in  the  very 
language  by  which  it  was  given  to  the  jury  was  considered  and 
approved  by  this  court  in  the  cases  of  The  People  v.  Ferris,  55 
Cal.  592;  People  v.  Williams,  43  Cal.  345 ; People  v.  Lewis,  36 
Cal.  531.  But  it  is  contended  that  while  it  was  appropriate  to 
the  facts  of  those  cases  it  was  irrelevant  to  this  case,  because 
there  was  no  proof  of  voluntary  intoxication  by  the  defendant  at 
the  time  of  the  commission  of  the  homicide,  and  therefore  the 
charge  was  erroneous,  because  it  was  calculated  to  mislead  the 
jury. 

The  homicide  was  committed  on  Sunday,  the  7th  of  May, 
1882,  about  one  o’clock  P.  M.,  and  the  evidence  given  on  behalf 
of  the  defendant  proved  that  he  had  bought  a pint  of  pure  alco- 
hol on  the  Friday  before  the  homicide,  brought  it  home  with 
him  on  Friday  evening,  and  drank  it  without  water  all  of  the 
next  day.  This  evidence  certainly  tended  to  prove  voluntary 
intoxication,  and  the  charge  on  the  subject  was  relevant 

It  was  not  error  to  instruct  the  jury  that  if  they  found  the 
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defendant,  guilty  of  murder  in  the  first  degree,  with  some  exten- 
uating fact  or  circumstance  in  the  case,  it  was  within  their  dis- 
cretion to  pronounce  such  a sentence  as  would  relieve  the 
defendant  from  the  extreme  penalty  of  the  law.  Section  190  of 
the  Penal  Code  invests  a jury  in  a criminal  case  for  murder  with 
that  discretion;  but  the  discretion  is  not  an  arbitrary  one,  and 
it  was  proper  for  the  court  to  instruct  them  as  to  its  exercise. 

There  is  no  error  in  the  record  prejudicial  to  the  defendant, 
and  the  judgment  and  order  appealed  from  are  affirmed. 

Morrison,  C.  J.,  Ross,  J.,  McKinstry,  J.,  and  Myrick,  J., 
concurred. 


f Department  Two. — February  16,  1883.] 

GEORGE  DOUGHERTY,  Respondent,  v.  MAURICE 
DORE,  Appellant. 

Injunction  — 8tatutb  or  Limitation*. — A cause  of  action  upon  an  undertak- 
ing for  an  Injunction  does  not  accrue  until  tin  Anal  determination  of  the 
action  In  wblcb  tbe  Injunction  was  obtained. 

ID. — Findino  — Damages. — Tbe  Injunction  waa  obtained  to  restrain  tbe  plaintiff 
herein,  who  was  tbe  defendant  In  tbe  Injunction  suit,  from  prosecuting  certain 
street  work  In  8an  Francisco  under  a contract  with  the  superintendent  of 
streets.  Tbe  court  found  In  substance  that  the  plaintiff  bad  procured  ma- 
terials for  tbe  work  of  tbe  value  of  twelve  hundred  dollars,  and  that  by 
reason  of  the  Injunction  these  materials  were  lost  and  destroyed  without  any 
fault  on  tbe  part  of  tbe  plaintiff.  Damages  were  awarded  In  accordance  with 
tbla  finding.  Held,  that  tbe  damages  were  sufficiently  proximate  to  warrant 
their  recovery. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

Action  upon  an  undertaking  for  an  injunction.  The  com- 
plaint was  filed  March  19,  1879.  The  action  in  which  the 
injunction  was  obtained  was  commenced  in  1870,  and  on  the 
1st  of  October,  1870,  the  court  vacated  the  order  previously 
made  granting  an  injunction.  The  cause  was  afterwards  tried, 
and  on  the  12th  of  March,  1877,  a final  judgment  was  entered 
therein  in  favor  of  the  defendant  — the  plaintiff  in  this  action 
— from  which  no  appeal  was  taken.  The  other  facts  appear  in 
the  opinion  of  the  court 
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Harmon  & Qalpin,  for  Appellants. 

The  cause  of  action  accrued  when  the  District  Court  finally 
decided  that  the  plaintiffs  were  not  entitled  to  the  injunction  to 
procure  which  the  bond  was  given,  that  is  to  say,  October  1st, 
1870,  and  the  action  ia  barred  by  § 337,  Code  Civ.  Proc.  {Web- 
ber v.  Wilcox,  45  Cal.  301;  Fowler  v.  Frisbie,  37  Cal.  35.) 

The  conclusion  of  law  that  plaintiff  is  entitled  to  payment  for 
twelve  hundred  dollars  costs  to  replace  sixteen  hundred  cubic 
yards  of  grading  washed  away  by  reason  of  said  injunction  is  not 
sustained  by  the  finding.  The  injunction  was  neither  cause, 
proximate  nor  remote,  of  the  damage.  {Polack  v.  Pioche,  35 
Cal.  417 ; §§  3300,  3301,  Civ.  Code;  Sedgwick  Measure  Dam- 
ages,  pp.  58-62 ; Dorwin  v.  Potter,  6 Denio,  306.) 

J.  C.  Bales,  for  Respondent 

Per  Curiam. — In  Clark  v.  Clayton,  61  Cal.  634,  we  held 
that  an  action  brought  upon  an  undertaking  for  an  injunction 
after  the  dissolution  of  the  injunction,  but  before  the  final  deter- 
mination of  the  action  in  which  the  injunction  was  obtained,  was 
prematurely  brought  There  are  several  reported  cases  which 
sustain  that  doctrine.  {Gray  v.  Veirs,  33  Md.  159;  Penny  v. 
Holberg,  53  Mias.  567 ; Bends  v.  Gannett,  8 Neb.  236.) 

In  Dowling  v.  Polack,  18  Cal.  625,  this  precise  question  was 
not  involved,  but  the  court  in  its  opinion  indicates  very  clearly 
that  its  views  upon  this  question  were  in  accord  with  the  doc- 
trine of  the  cases  above  cited. 

In  Fowler  v.  Frisbie,  37  Cal.  34,  the  court  held  that  an  order 
dissolving  an  injunction  was  prima  facie,  at  least,  an  adjudica- 
tion that  there  was  no  foundation  for  the  injunction,  and  that  it 
ought  not  to  have  issued,  and  refused  to  reverse  the  judgment 
on  the  ground  that  the  action  was  prematurely  brought,  but 
reversed  it  on  another  ground.  In  the  reporter’s  statement  of 
the  case  it  is  said  that  “no  judgment  in  Frisbie  v.  Fowler  et  al. 
was  offered  in  evidence.”  From  which  we  feel  authorized  to 
infer  that  it  did  not  appear  whether  or  not  there  had  been  a 
final  determination  of  the  action  in  which  the  injunction  was 
sued  out.  In  the  case  now  before  us  it  does  appear  that  the 
action  in  which  the  injunction  was  sued  out  was  not  finally 
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determined  until  within  three  years  before  the  commencement 
of  this  action.  No  case  or  text-writer  was  cited  in  support  of 
the  doctrine  laid  down  in  Fowler  v.  Frisbie,  supra,  and  we  very 
much  doubt  its  soundness. 

In  High  on  Injunctions  it  is  said  (§  1649)  that  “ the  general 
rule  is  that  upon  the  dissolution  of  an  injunction  and  failure  on 
the  part  of  the  obligors  to  comply  with  the  conditions  of  the 
bond,  a right  of  action  at  once  accrues,”  and  two  cases,  and  two 
only,  viz.,  Tallahassee  B.  B.  Co,  v.  Hayward,  4 Fla.  411,  and 
Sizer  v.  Anthony,  22  Ark.  465,  are  cited  to  support  that  asser- 
tion. But  in  each  of  those  cases  the  condition  of  the  bond  was 
that  the  party  who  sued  out  the  injunction  should,  in  the  event 
of  its  being  dissolved,  pay  such  sum  as  should  be  adjudged 
against  him.  In  the  case  at  bar  the  defendants’  promise,  “ that 
in  case  said  injunction  shall  issue  the  said  plain  tiffs  will  pay  to 
the  said  parties  enjoined  such  damages,  not  exceeding  the  sum 
of  five  thousand  dollars,  as  such  parties  may  sustain  by  reason 
of  the  said  injunction  if  the  said  District  Court  finally  decide 
that  the  said  plaintiffs  were  not  entitled  thereto.”  If  our  Code 
had  provided  for  the  giving  of  a bond  or  undertaking  with  a 
condition  that  if  the  injunction  should  be  dissolved  the  obligors 
would  pay  the  obligee  the  damages  which  he  might  sustain  by 
reason  of  the  injunction,  a right  of  action  upon  such  a bond 
would  undoubtedly  accrue  as  soon  as  the  injunction  should  be 
dissolved.  Not  because  the  court  had  finally  decided  that  the 
party  who  sued  out  the  injunction  was  not  entitled  thereto,  but 
because  the  obligors  had  agreed  to  pay  said  damages  if  the 
injunction  should  be  dissolved. 

On  tho  whole  we  are  satisfied  with  the  decision  of  Clark  v. 
Clayton,  supra,  and  we  do  not  think  that  the  court  erred  in 
overruling  the  demurrer  to  the  plaintiff’s  complaint. 

The  appellant  further  insists  that  the  findings  do  not  support 
the  judgment.  The  findings  show  that  the  plaintiff  was  a 
street  contractor,  and  that  he  had  a contract  for  doing  the  work  , 
which  he  was  temporarily  enjoined  by  the  injunction  above 
mentioned  from  prosecuting,  and  “ that  by  reason  of  said  injunc- 
tion and  service  thereof,  and  delay  caused  thereby,  a large 
amount  of  material  placed  in  said  part  of  said  street  by  said 
plaintiff,  to  wit,  sixteen  hundred  cubic  yards,  which  constituted 
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a portion  of  the  grading  of  said  street  under  said  contract,  was 
left  without  protection  or  any  one  to  protect  same,  and  was 
washed  away  by  the  action  of  the  water,  without  any  fault  of 
plaintiff,  and  which  said  plaintiff  had  to  and  did  replace  at  a 
cost  and  value  of  seventy-five  cents  per  cubic  yard.” 

It  is  urged  that  “the  injunction  was  neither  cause,  proximate 
nor  remote,  of  the  damage.” 

It  is  doubtless  well  settled  that  “ the  liability  upon  an  injunc- 
tion bond  is  limited  to  such  damages  as  arise  from  the  suspension 
or  invasion  of  vested  legal  rights  by  the  injunction.”  (High  on 
Injunctions,  § 1603.) 

But  the  finding  is  to  the  effect  that  the  plaintiff  in  this  action 
did  sustain  damages  by  reason  of  a forced  suspension  of  his 
work.  The  injunction  did  not  wash  away  the  work  or  any  pan 
of  it,  but  it  prevented  the  plaintiff  from  taking  measures  to  pro- 
tect it  against  the  action  of  the  water.  Such  at  least  is  the 
finding.  It  has  been  held  that  one  who  is  enjoined  from  selling 
his  property  until  after  it  has  greatly  depreciated  in  value  may 
recover  the  amount  of  such  depreciation  against  the  party  who 
wrongfully  sued  out  the  injunction.  ( Meysenburg  v.  Schlieper. 
48  Mo.  426.) 

In  Riddlesbarger  v.  McDaniel,  38  Mo.  138,  the  court  says: 
“ If  the  party  has  been  injured  in  consequence  of  the  injunction, 
he  is  entitled  to  whatever  damages  he  has  sustained.  Destruc- 
tion of  the  premises  or  their  deterioration,  ....  and  all  mat- 
ters where  the  party  has  suffered  loss  or  injury,  may  be  taken 
into  the  account  in  assessing  damages.” 

We  are  of  opinion  that  the  damages  which  the  plaintiff  ib 
found  to  have  sustained  by  reason  of  the  suing  out  of  an  injunc- 
tion which  prevented  him  from  prosecuting  his  work,  are  suffi- 
eiently  proximate  to  justify  the  decision  of  the  court  below. 

Judgment  affirmed. 
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SYLVESTER  HULL,  Petitioner,  v.  THE  SUPERIOR 
COURT  OF  SHASTA  COUNTY,  Respondent. 


Omci  — Incumbent  — Summary  Proceeding  to  Recover  Books  and  Papers. — 
Under  sections  1015  and  1010  of  the  Political  Code,  the  actual  Incumbent  of 
an  office  may  maintain  a summary  proceeding  by  petition  to  recover  the  books 
and  papers  pertaining  to  the  office,  and  the  court  may  order  their  delivery* 
and  enforce  the  order  by  attachment  or  warrant  His  right  to  the  office  can 
only  be  called  in  question  by  an  information  against  him  in  the  nature  of  a 
quo  toarranto. 

Id. — Qualification  of  Incumbent  — Insufficiency  of  Bond  as  Matter  of 
Defense. — The  fact  of  the  Incumbency  being  established,  an  objection  to  the 
qualification  of  the  Incumbent  on  the  ground  that  the  penalty  of  the  bond 
given  by  him  was  less  than  the  law  required,  Is  not  available  as  a defense  to 
the  proceeding.  (McKee,  J.,  and  Ross,  J.) 

3d. — Classification  of  Counties  — Census. — Where  a county  of  the  third 
class  Is  found  by  a new  census  to  have  the  requisite  population  for  a county 
of  the  second  class,  It  may  be  organized  by  the  board  of  supervisors  as  a 
county  of  the  latter  class,  but  until  such  organization  It  remains  « county  of 
the  third  class,  and  the  provisions  of  the  statute  fixing  the  penalty  of  official 
bonds  in  counties  of  the  second  class  have  no  application.  (McKinstby,  J.) 

Certiorari  to  the  Superior  Court  of  the  county  of  Shasta  to 
review  certain  orders  made  in  a summary  proceeding  to  recover 
books  and  papers  pertaining  to  the  offices  of  sheriff  and  tax  col- 
lector of  that  county. 

The  facts  are  sufficiently  stated  in  the  opinion  of  Me.  Justice 
McKee. 

Clay  W.  Taylor,  A.  M.  Rosborough,  and  R.  A.  Redman,  fo{ 
Petitioner. 

I.  8.  Belcher,  and  Chipman  & Garter,  for  Respondent. 

McKee,  J. — This  is  a proceeding  by  certiorari  to  review  a 
proceeding  had  in  the  Superior  Court  of  Shasta  County.  It 
appears  by  the  record  returned  in  the  proceeding  that  on  the 
8th  day  of  January,  1883,  W.  E.  Hopping,  claiming  to  be  the 
sheriff  and  tax  collector  of  the  county  of  Shasta,  and  the  incum- 
bent in  office,  commenced  the  proceeding  by  filing  a petition 
against  Sylvester  Hull  and  Robert  Kennedy  to  compel  them  to 
deliver  to  him  the  books  and  papers  belonging  to  the  office  in 
their  possession,  which  it  was  alleged  they  had  refused  to  deliver 
to  him  on  demand.  Hull  and  Kennedy  appeared  in  the  pro- 
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ceeding;  one  of  them  answered  the  petition,  the  other  did  not. 
Neither  denied  any  of  its  allegations.  The  answer  of  Hull 
merely  averred  that  the  petitioner  had  not  qualified. 

But  the  petition  alleged,  and  the  court  found  that  the  peti- 
tioner was  on  the  8th  of  January,  1883,  and  ever  since  had  been 
the  duly  elected  and  qualified  sheriff  and  tax  collector  of  the 
county,  and  the  incumbent  in  office,  and  as  such  was  entitled  to 
the  books  and  papers  of  the  office  in  the  defendant’s  possession. 
It  therefore  ordered  such  books' and  papers  to  be  delivered  to 
the  petitioner,  and  enforced  the  order  by  an  order  for  a warrant, 
directed  to  a constable  of  the  county,  commanding  him  to  make 
search  for,  and  to  take  and  deliver  such  books  and  papers  to  the 
petitioner.  These  orders  are  now  claimed  to  have  been  made 
without,  or  in  excess  of,  the  jurisdiction  of  the  court 

But  upon  the  filing  of  the  petition,  the  court  was  authorized 
by  sections  1015  and  1016  of  the  Political  Code  to  proceed  in  a 
summary  way  after  notice  of  the  petition  to  the  adverse  parties, 
and  to  make  the  order  applied  for,  and  to  enforce  it  by  attach- 
ment or  warrant.  By  these  sections  of  the  Code  the  court  had 
jurisdiction  of  the  subject-matter  of  the  petition;  and  as  it 
acquired  jurisdiction  of  the  persons  of  the  defendants,  it  had 
jurisdiction  to  make  the  orders  which  were  made  and  entered  in 
the  proceeding. 

The  real  contention,  however,  is  that  the  court  exceeded  its 
jurisdiction  in  making  the  orders,  because  the  petitioner  had 
not  alleged  in  his  petition  that  he  was  the  “ actual  incumbent  ” 
of  the  office.  The  allegation  is : “ That  on  the  8th  of  January, 
1883,  he  was,  and  ever  since  has  been,  and  he  now  is,  the  duly 
elected  and  qualified  sheriff  and  ex  officio  tax  collector  of  Shasta 
County,  State  of  California,  and  at  said  times  he  was,  and  he 
now  is,  the  incumbent  of  the  said  offices.”  It  was  also  alleged, 
“ that  he  was  formerly,  to  wit,  immediately  prior  to  said  8th  day 
of  January,  1883,  an  incumbent  of  said  offices,  and  the  said 
Robert  Kennedy  was,  immediately  prior  to  said  last  named  date, 
under-sheriff  and  deputy  tax  collector  of  said  county.”  These 
allegations  were  admitted,  and  from  them,  as  facts,  the  inference 
is  fairly  deducible  that  the  petitioner  Hopping  was  the  complete 
incumbent,  and  Hull  had  been  the  former  incumbent  of  the 
office. 
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Besides,  the  record  shows  that  Hopping  was  elected  by  the 
people  of  Shasta  County  at  the  general  election  of  1882;  that 
he  received  his  certificate  of  election,  and  within  the  statutory 
time  after  receiving  the  same  took  and  subscribed  the  oath  of 
office  and  gave  two  bonds ; one  as  the  official  bond  of  the  sheriff 
in  the  sum  of  ten  thousand  dollars,  and  the  other  as  the  bond  of 
the  tax  collector  in  the  sum  of  fifteen  thousand  dollars,  both  of 
which  were  approved,  filed,  and  recorded,  and  at  the  time  of  the 
proceeding  he  was  peaceably  acting  as  sheriff,  and  engaged  in 
performing  the  duties  of  the  office. 

Of  course,  election  alone  did  not  constitute  Hopping  the 
incumbent  of  the  office.  The  law  required  him,  after  receiving 
his  certificate  of  election,  to  take  the  oath  of  office,  and  give 
bonds  within  the  time  required  by  law.  If  he  failed  to  do  these 
things  according  to  law,  and  within  the  time  required  by  law, 
the  office  was  vacant.  (Sections  907,  947,  996,  Pol.  Code; 
Payne  v.  San  Francisco,  3 Cal.  125 ; People  v.  Taylor,  57  Cal. 
620.)  Until  an  officer-elect  takes  the  oath  of  office  and  gives 
bonds  according  to  law,  he  is  not  authorized  to  discharge  the 
duties  of  the  office.  He  is  not  an  incumbent 

But  the  allegations  and  proofs  in  the  proceeding  under  review 
were  sufficient  to  sustain  the  findings  and  decision  of  the  court 
that  Hopping  was  the  actual  incumbent 

In  the  case  of  The  People  v.  Clingan,  5 Cal.  389,  which  was 
a proceeding  by  quo  warranto  against  one  who  claimed  to  exer- 
cise the  duties  of  sheriff  of  Marin  County,  the  fact  that  the 
claimant  acted  as  sheriff  was,  in  connection  with  his  certificate 
of  election,  held  sufficient  to  raise  the  presumption  that  he  had 
executed  his  bond  and  taken  the  oath  of  office.  So  in  the  pro- 
ceeding under  review  — a proceeding  which  involved  only  the 
question  of  right  to  the  books  and  papers  of  the  office,  and  not 
of  the  right  to  the  office  itself  — there  was  not  only  that  pre- 
sumption in  favor  of  incumbency  of  the  office,  but  the  people 
themselves  made  out  a prima  facie  case  of  election,  qualification, 
and  incumbency  in  favor  of  the  petitioner. 

But,  it  is  answered,  there  was  no  qualification,  because,  under 
the  United  States  census  of  1880,  Shasta  County  had  a popula- 
tion of  9,492  inhabitants,  and  was,  by  operation  of  section  4007 
of  the  Political  Code,  classified  as  a second-class  county,  the 
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sheriff  and  tax  collector  of  which  was  required  by  law  to  qualify 
by  giving  bonds,  as  sheriff  for  twenty-five  thousand  dollars,  and 
as  tax  collector  for  the  sum  of  thirty  thousand  dollars.  Such 
bonds  were  not  given  by  Hopping;  the  bonds  which  he  gave 
were  for  the  amounts  fixed  by  law  for  counties  of  the  third 
class ; therefore,  it  is  contended,  the  bonds  were  wholly  insuffi- 
cient and  not  according  to  law,  and  did  not  qualify  Hopping  to 
discharge  the  duties  of  the  office,  or  to  become  the  incumbent 
of  it.  . . 

Prima  facie,  however,  the  bonds  under  which  he  qualified 
were  sufficient  , Being  sufficient,  his  right  to  the  office  and  its 
incidents  was  unquestionable.  But  even  if  the  bonds  were 
insufficient,  that  circumstance  would  merely  affect  his  right  to 
the  office;  it  would  not  touch  the  question  of  his  incumbency. 
Being  the  actual  incumbent  of  the  office,  he  was  in  possession 
under  color  of  right ; he  was  at  least  a de  faclo  officer,  and  had 
a vested  right  to  act  as  such  until  his  right  was  questioned  by 
some  one  in  a proper  proceeding  for  that  purpose.  Such  a con- 
test could  not  be  originated  by  certiorari.  It  can  be  made  only 
by  an  original  proceeding  by  information  in  the  Dature  of  a quo 
warranto  against  him  as  incumbent  of  the  office.  ( People  v. 
Olds,  3 Cal.  176;  People  v.  Scannell,  7 Cal.  432;  Satterlee  v. 
San  Francisco,  23  Cal.  320;  People  v.  Sassovich,  29  Cal.  480.) 

We  think  the  Superior  Court  regularly  pursued  its  authority, 
and  the  orders  are  affirmed. 

Ross,  J.,  concurred. 

McKrxsTRy,  J.,  filed  a concurring  opinion  as  follows: — I 
concur.  Section  4006  of  the  Political  Code  reads:  “Whenever 
a new  census  is  taken,  the  counties  on  the  first  day  of  July  there- 
after are,  by  operation  of  law,  classified  under  such  census.” 
If  it  should  be  admitted  that  section  4006  refers  to  a United 
States  census,  that  we  take  judicial  notice  of  the  completion  of 
the  census  of  1880,  and  of  the  fact  that,  by  the  return  of  such 
census  Shasta,  has  a population  of  more  than  eight  thousand ; 
and  it  should  further  be  admitted  that  under  the  law  the  failure 
of  the  sheriff  to  file  within  the  time  limited  by  the  statute  a 
proper  bond,  necessarily  deprived  him  of  his  character  as  an 
am.  Cit.— 12 
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actual  incumbent,  the  results  claimed  by  petitioner  would  not 
follow. 

It  would  not  be  the  effect  of  the  new  census  to  reorganize 
Shasta  as  a county  government  of  the  second  class.  Each  super- 
visor must  be  an  elector  of  the  district  he  represents.  (Pol. 
Code,  § 4023.)  The  new  census  would  impose  upon  the  existing 
board  of  superyisors  the  duty  of  redistricting  the  county  — a 
duty  which  could  perhaps  be  enforced  by  mandamus.  (Pol. 
Code,  § 4023.)  The  increased  population  would  give  Shasta  a 
right  to  a governmental  organization  as  a second-class  county, 
but  the  Code  provides  the  only  mode  by  which  such  organization 
may  be  given  an  actual  existence  and  operation.  Until  the 
county  is  redistricted,  and  provision  made  for  the  selection  of 
the  appropriate  number  of  supervisors,  Shasta  remains  of  the 
third  class.  Otherwise  it  would  be  a second-class  county  as  to 
the  sheriff’s  bond,  but  a third-class  county  with  reference  to  the 
far  more  important  matter  of  the  number  of  its  governing  body, 
their  powers  and  duties. 

The  title  of  the  Code  in  which  are  found  the  sections  above 
referred  to  is  “ The  Government  of  Counties.”  A county  gov- 
ernment of  the  second  class  is  one  with  five  supervisors.  Shasta 
has  three  supervisors,  and  cannot  have  more  until  the  three  shall 
redistrict  the  county.  Until  they  discharge  their  duty  of  pro- 
viding five  districts,  so  that  the  county  government  may  be 
made  to  accord  with  other  county  governments  of  the  second 
class,  Shasta  remains  a third-class  county,  although  it  may  be, 
in  a sense,  classified  as  of  the  second-class,  and  entitled  to  a 
second-class  government  Its  officers  are  officers  of  the  third 
olass.  The  Code  contemplates  no  such  anomaly  as  that  a third- 
class  county  shall  have  a second-class  sheriff.  Section  4122  of 
the  Political  Code  requires  of  county  officers  official  bonds  cor- 
responding to  the  class  of  the  county  “of  which  they  are  officers.” 
All  are  officers  of  the  same  class.  Hopping  is  sheriff  of  a county 
of  the  third  class,  until  the  government  of  a second-class  county 
is  set  into  operation. 
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[Department  One. — February  18,  1883,] 

SYLVESTER  HULL,  Petitioner,  v.  THE  SUPERIOR 
COURT  OF  SHASTA  COUNTY  et  al.,  Respondents. 


PaoHiatTioi*  — Court  — OmciL — Prohibition  does  not  lie  to  prevent  a court 

from  recognising  and  taking  judicial  notice  of  the  acts  of  a ministerial  officer 

either  <te  facto  or  de  /are,  nor  to  set  aside  judicial  acta  already  done. 

Application  for  a writ  of  prohibition.  The  facts  are  stated 
in  the  opinion  of  the  court 

Clay  W.  Taylor,  A.  M.  Rosborough,  and  R.  A.  Redman,  for 
Petitioner. 

I.  8.  Belcher,  and  Chipman  & Garter,  for  Respondents. 

Per  Curiam. — The  demurrer  to  the  petition  in  this  pro- 
ceeding must  be  sustained.  The  petition  alleges  that  the  Su- 
perior Court,  “has  recognized,  does  recognize,  and,  unless  pro- 
hibited, will  continue  to  recognize  and  take  judicial  notice  of 
the  acts  of  W.  E.  Hopping,”  who  claims  to  act  as  sheriff  and 
tax  collector  of  Shasta  County. 

Prohibition  is  not  available  as  a remedy  to  prevent  the  acts 
of  a de  facto  or  de  jure  ministerial  officer  ( People  v.  Board  of 
Election,  54  Cal.  404;  Le  Conte  v.  Berkeley,  57  CaL  269)  ; nor 
to  prevent  judicial  acts  already  done. 

The  right  of  one  claiming  to  act  as  sheriff  of  a county  can 
only  be  questioned  in  a proper  proceeding  by  information  in  the 
nature  of  a quo  warranto.  (Hull  v.  Superior  Court,  ante.) 

Demurrer  sustained  and  writ  dismissed. 


[Department  Two. — February  IT.  188S.1 

SAN  JOSE  SAVINGS  BANK,  Respondent,  t>.  THE 
SIERRA  LUMBER  COMPANY,  Appellant. 


Corporation  — Acts  or  Director  who  Cbarrs  to  br  a Stockholder. — A 
director  of  a corporation,  who  ceaaca  to  be  a Stockholder  during  the  term  for 
which  he  waa  choaen.  but  continues  to  act  as  a director,  no  judgment  of  ouster 
haring  been  pronounced  against  him,  la  a director  de  facto,  and  hla  acts  are 
valid  as  to  third  persona. 
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Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a 
new  trial. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court 
Mastick,  Belcher1  & Mastick , for  Appellant 
J.  Alexander  Yoell,  for  Respondent 

Pee  Cubiam. — Action  on  a promissory  note,  alleged  to  have 
been  executed  by  the  defendant  to  D.  M.  Delmas,  and  by 
Dclmas  indorsed  and  transferred  to  the  plaintiff.  The  defense 
is  that  the  note  in  suit  was  never  executed  by  the  defendant. 

It  is  said,  and  such  appears  to  be  the  fact  from  the  statement, 
that  Hayward  with  four  others  had  been  regularly  chosen  and 
constituted  the  board  of  directors  of  the  defendant  corporation 
in  October,  1878,  when  it  (the  corporation)  was  organized,  that 
Hayward  waa  then  an  owner  of  stock  in  the  corporation,  and 
continued  to  be  such  until  the  28th  of  May,  1879,  on  which  day 
he  sold  his  stock,  and  it  was  transferred  to  the  purchaser  on  the 
books  of  the  company.  The  subject  of  the  note  came  up  for 
consideration  at  a meeting  of  the  board  held  on  the  1st  day  of 
August,  1879,  at  which  time  objection  was  made  by  one  of  the 
board  to  Hayward’s  acting  as  a director  on  the  ground  that  he 
was  no  longer  a stockholder  of  the  company.  Hayward  acted 
and  voted  with  two  members  of  the  board  for  the  execution  of 
the  note  sued  on,  the  other  members  voting  against  it 

It  is  now  contended  that  as  Hayward  had  ceased  to  be  a 
stockholder  before  this  vote  was  cast,  his  vote  was  a nullity,  and 
inasmuch  as  without  his  vote  the  authority  to  execute  the  note 
was  not  conferred  by  a majority  of  the  board,  that  the  note  was 
made  and  delivered  without  authority  and  was  void. 

If,  as  contended,  Hayward  ceased  to  be  a director  when  ho 
parted  with  his  stock,  the  point  urged  might  be  maintained. 
But  in  our  opinion  he  did  not  cease  to  be  such  director. 'In  fact 
it  appears  that  he  not  only  acted  as  director  on  this  occasion, 
but  subsequently  during  the  term  for  which  he  was  chosen,  with 
the  consent  of  all  the  members  of  the  board  except  one. 

It  may  be  that  on  a direct  proceeding  to  determine  Hay- 
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ward’s  right  to  hold  the  position  of  director  a judgment  of  ouster 
would  have  been  entered  against  him,  but  his  title  to  the  place 
cannot  be  tried  in  this  action,  or  impeached  collaterally.  Until 
he  was  ousted  on  a direct  proceeding  he  was  a director  de  facto, 
and  his  acts  as  director  would  be  valid  as  to  third  persons. 
This,  in  our  judgment,  is  settled  beyond  controversy.  To  hold 
otherwise  would  be  to  render  insecure  all  the  operations  of 
corporations. 

We  find  no  error  in  the  transcript 

Judgment  and  order  affirmed. 


[Department  Two. — February  20,  IRKS.] 

HORACE  W.  BOWMAN,  Respondent,  v.  THE  CALI- 
FORNIA STEAM  NAVIGATION  COMPANY,  Apel- 

LANT. 

Puudiso  — Cuum — CosTaiBuroar  NeoLioaNca. — A complaint  which  allege* 
that  the  plaintiff  took  passage  on  defendant's  steamer  and  delivered  his 
baggage  to  defendant,  and  that  shortly  before  the  arrival  of  the  steamer  at  Its 
destination,  he  went  down  on  the  main  deck  to  look  for  his  baggage  — no 
check  therefor  having  been  given  him  — and  while  so  doing  fell  down  the 
main  hatchway  which  had  been  left  open  negligently  and  carelessly,  with  no 
light  placed  near  it  to  warn  passengers  of  danger,  and  sustained  Injuries 
thereby,  is  not  demurrable,  on  the  ground  that  It  shows  contributory  negli- 
gence on  the  part  of  the  plaintiff. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  facts  appear  in  the  opinion  of  the  court. 

Milton  Andros,  and  Charles  Page,  for  Appellant. 

Tyler  & Howard,  for  Respondent. 

Peb  Curiam. — The  complaint  alleges  that  the  defendant 
was  the  owner  of  the  steamer  Washington,  which  was  running 
between  the  city  and  county  of  San  Francisco  and  the  town  of 
Rio  Vista  in  the  county  of  Solano;  that  .plaintiff  took  passage 
on  said  boat  from  the  former  to  the  latter  place;  that  he  deliv- 
ered to  defendant  his  baggage  — a trunk:  that  a short  time 
before  the  arrival  of  the  vessel  at  Rio  Vista  he  went  down  on 
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the  main  deck  to  look  for  his  baggage  (no  check  therefore  having 
been  given  him  by  the  defendant),  and  while  so  doing  he  fell 
down  the  main  hatchway  and  was  greatly  injured;  that  such 
hatchway  was  left  open  negligently  and  carelessly,  and  no  light 
was  placed  near  it  to  warn  passengers  of  danger. 

There  was  a demurrer  to  the  complaint  which  was  overruled 
by  the  court,  and  the  sufficiency  of  the  complaint  is  the  only 
question  before  us  on  this  appeal. 

It  is  claimed  that  contributory  negligence  on  the  part  of  the 
plaintiff  appears  on  the  face  of  the  pleading,  but  we  are  not 
prepared  to  say  the  point  is  well  taken.  It  does  not  appear  that 
the  plaintiff  had  no  right,  as  is  claimed,  to  go  upon  the  main 
deck  to  look  for  his  baggage,  or  that  he  was  guilty  of  contribu- 
tory negligence  by  doing  so. 

Judgment  affirmed. 


[In  Bank.— February  20,  1883.1 

ANDREW  J.  DONNELLY  et  al.,  Respondents,  v.  B. 
STRUEVEN,  Appellant. 


Attachment  — Contract  — Tort. — Plaintiff®  sued  on  a contract,  by  the  term® 
of  which  they  promised  to  sell,  and  defendant  promised  to  bay  and  pay  for, 
certain  personal  property  at  a stipulated  price.  The  breach  alleged  was  that 
the  defendant  refused  to  receive  and  pay  for  the  property  as  provided  by  the 
terms  of  the  contract,  whereby  the  plaintiffs  sustained  the  damage  sued  for. 
▲n  attachment  was  Issued,  and  the  defendant  moved  to  discharge  the  same  on 
the  ground  that  the  action  waa  founded  In  tort  and  not  In  contract.  Held. 
that  the  action  was  founded  In  contract,  and  the  motion  was  properly  denied. 


Appeal  from  an  order  of  the  District  Court,  Twelfth  Judi- 
cial District,  city  and  county  of  San  Francisco,  refusing  to 
discharge  an  attachment 

The  facts  sufficiently  appear  in  the  opinion  of  the  oourt 
H.  H.  Lowenthal,  for  Appellant 
Wm.  Matthews,  for  Respondents. 

Pee  Cublam. — Plaintiffs  sued  on  a contract,  by  the  terms 
of  which  they  promised  to  sell,  and  defendant  promised  to  buy 
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and  pay  for,  certain  hides,  at  the  rate  of  five  dollars  each.  The 
breach  is  that  defendant  refused  to  receive  and  pay  for  the 
hides  as  provided  by  the  terms  of  the  contract,  whereby  plain- 
tiffs have  sustained  damages,  etc. 

An  attachment  was  issued  in  the  case,  and  defendant  served  a 
notice  of  motion  to  discharge  the  same  on  the  following 
grounds : — 

“1.  That  the  undertaking  filed  herein  in  behalf  of  plaintiffs 
is  insufficient  in  form  and  substance,  and  does  not  comply  with 
the  statute  in  this ; that  the  same  does  not  provide  for  the  pay- 
ment of  attorney’s  fees,  etc. 

“ 2.  That  it  appears  upon  the  face  of  the  complaint  that  the 
cause  of- action  herein,  and  upon  which  the  attachment  is  pre- 
dicated, is  one  in  tort  for  damages,  and  not  on  contract,  and  is, 
therefore,  not  one  of  the  causes  authorizing  an  attachment.” 

The  second  point  is  the  only  one  we  are  called  upon  to  con- 
sider, and  that  simply  involves  the  inquiry  whether  the  plain- 
tiffs’ action  is  founded  in  tort  or  contract  Section  550,  Code 
Civ.  Proc.,  requires  that  a defendant  applying  to  have  a writ  of 
attachment  discharged  shall  state  in  his  notice  the  particular 
ground  upon  which  he  Telies : “The  notice  should  have  speci- 
fied the  grounds  of  the  motion,  and  wherein  it  would  be  urged 
that  the  writ  was  improperly  issued.”  ( Freeborn  v.  Olazer,  10 
Cal.  337 ; Loucks  v.  Edmondson,  18  Cal.  203.) 

It  appears  from  the  complaint  as  well  as  from  the  affidavit 
that  the  plaintiffs’  action  was  founded  in  contract,  and  not  in 
tort,  and  therefore  defendant’s  ground  of  motion  was  not  well 
taken. 

Order  affirmed. 
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(Department  Two.  — February  20.  1883.) 

P.  B.  HEWLETT,  Appellant,  v.  SIMON  EPSTEIN 
et  al.,  Respondents. 

Cohi-obation  — Dibectobb  — Pleading. — In  an  action  against  the  director*  at  a 
mining  corporation  for  falling  to  make  and  cauBe  to  be  posted  monthly  state- 
ments of  the  receipts,  expenditures,  and  liabilities  of  the  corporation,  as  re- 
quired by  the  Act  of  the  23d  of  April.  1880,  It  must  be  alleged  In  the  complaint 
that  money  had  In  fact  been  received  and  liabilities  Incurred.  An  allegation 
that  the  directors  pretended  to  have  received  large  sums  of  money  and  In- 
curred large  liabilities  Is  not  sufficient.  It  should  also  be  alleged  that  tbs 
corporation  baa  an  office  or  place  of  buslneaa. 

Constitutional  Law. — The  act  In  question  Is  not  In  violation  of  the  Constltn- 
tloa. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  defendants  were  directors  of  the  Henrietta  Gravel  Min- 
ing Company,  a corporation  organized  for  mining  purposes,  and 
the  plaintiff  was  a stockholder.  The  act  under  which  the  suit 
was  brought  will  be  found  in  the  Statutes  of  1880,  p.  40Q. 

H.  C.  Firebaugh,  for  Appellant. 

Van  Dyke  & PoweU  for  Respondent 

Pee  Cue  lam. — The  order  of  the  court  sustaining  the  demur- 
rer in  this  case  must  be  affirmed.  The  averment  in  the  com-  _ 
plaint  that  the  “ defendants  as  directors  of  said  corporation 
pretended  to  have  received  and  expended  in  the  name  of,  and  on 
behalf  of  said  corporation  large  sums  of  money,  and  incurred 
large  liabilities,”  is  not  sufficient  The  averment  should  have 
been  that  they  did  in  fact  receive  money  and  incur  liability,  and 
the  averment  in  the  complaint  is  not  the  equivalent  thereof. 

We  would  suggest  that  it  would  be  well  for  the  pleader  in  an 
action  of  this  character  to  set  forth  the  fact  that  the  mining 
company  of  which  the  defendants  are  the  directors  had  an  office 
or  place  of  business  where  the  itemized  account  of  the  affairs  of 
the  company  should  have  been  posted. 

We  are  of  opinion  that  the  act  in  question  is  not  in  violation 
of  any  provision  of  the  Constitution. 

Judgment  and  order  affirmed. 


Digitized  by  Google 


Feb.  1883.] 


Hewlett  t>.  Miller. 


185 


[In  Bank. — February  20,  1888.] 

P.  B.  HEWLETT,  Appellant,  v.  HARK.  A.  HILLER, 
Respondent. 

Specific  Performance  — Written  Contract  — Subsequent  Parol  Aoreembnt. 
— The  action  was  brought  to  specifically  enforce  a written  contract  to  con- 
vey real  estate.  At  the  trial  the  defendant  was  allowed  to  show  that  by  a 
subsequent  parol  agreement  he  was  to  retain  the  title  until  certain  money 
loaned  by  him  to  the  plaintiff,  and  not  named  In  the  original  contract,  should 
be  repaid.  Held,  that  the  evidence  was  competent 


Appeal  from  a judgment  of  the  Superior  Court  of  the  county 
of  Sacramento,  and  from  an  order  refusing  a new  trial. 

H.  C.  Firebaugh  and  Rhodes  & Barstow,  for  Appellant. 

Estee  & Boalt,  and  Beatty  & Beatty,  for  Respondent. 

Pee  Cueiam. — The  opinion  in  this  case  rendered  by  De- 
partment One  is  hereby  approved  and  adopted  as  the  opinion 
of  the  court  in  Bank,  and  the  following  additional  authorities 
are  referred  to  in  support  of  the  same.  ( Joslyn  v.  Wyman,  5 
Allen,  62;  Stone  v.  Lane,  10  Allen,  74;  Upton  v.  National 
Bank,  120  Mass.  153.) 

Judgment  and  order  affirmed.  Rehearing  denied. 

Opinion  of  the  Department: 

Pee  Cueiam. — In  an  action  for  the  specific  performance  of 
a written  contract  to  convey  real  estate,  it  is  competent  for  the 
defendant  to  show  that  by  a subsequent  parol  agreement  he  was 
to  retain  the  title  until  other  money  than  that  named  in  the 
original  contract  (which  had  been  loaned  by  him)  should  be 
repaid ; and  he  may  properly  refuse  to  convey  until  such  other 
money  be  repaid.  ( Clark  v.  Grant,  14  Ves.  Jr.  519 ; Quinn  v. 
Roath,  37  Conn.  16.)  This  is  practically  the  only  question 
involved  in  this  case.  The  judgment  is  therefore  affirmed. 
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[Id  Bank. — Febmary  21,  1888.] 

TERESA  E.  MACNEVIN,  Appellant,  v.  HENRY  P. 

MACNEV1N,  Respondent. 

Afmuu  Onsi  — Jooomdnt. — An  order  for  Judgment  la  not  a Anal  Judg 
meat,  and  an  order  aubaeqnently  made  cannot  be  treated  aa  an  order  made 

after  " final  Judgment  ” and  appealable  aa  auch. 

Appeal  from  an  order  of  the  late  District  Court  of  the  Fif- 
teenth Judicial  District,  city  and  county  of  San  Francisco, 
vacating  certain  orders  granting  alimony  and  counsel  fees. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court 

J.  P.  Phelan,  C.  T.  Botts,  and  J.  E.  McElrath,  for  Appellant 

Garber,  Thornton  & Bishop,  and  MeAUister  & Bergm,  for 
Respondent 

Pee  Curiam. — This  was  an  action  for  divorce.  Pending 
proceedings  in  the  case,  the  court  below  from  time  to  time  made 
orders  requiring  the  defendant  to  pay  to  the  plaintiff  several 
sums  of  money  for  alimony  and  counsel  fees.  Those  orders 
were  made  enforcible  by  executions,  but  they  were  never  en- 
forced, and  the  court  after  it  had  heard  the  cause  upon  the 
merits  decided  in  favor  of  the  defendant;  and  on  the  22d  of 
January,  1879,  ordered  “that  plaintiff’s  prayer  for  a decree  of 
divorce  be  denied,  and  that  defendant  have  judgment  for  costs.” 
After  the  making  of  this  order,  on  motion  of  defendant’s  counsel 
all  the  orders  formerly  made  granting  to  the  plaintiff  alimony 
and  counsel  fees  were  vacated  and  set  aside  by  an  order 
made  by  the  court  on  December  15,  1879.  From  this 
order  the  plaintiff  appeals  as  from  an  order  made  after  final 
judgment  But  there  is  no  final  judgment;  the  record  only 
shows  an  order  for  judgment;  hence  the  order  of  December  15, 
1879,  is  not  an  order  after  final  judgment,  and  is  not  appeala- 
ble. ( Schaeffer  v.  The  French  Savings  & Loan  Society,  7 Pac. 
0.  L.  J.  155 ; Lake  v.  King,  16  Nev.  217.) 

Appeal  dismissed. 
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Feb.  1883.]  Dresbach  v.  His  Creditors. 


tin  Bank. — February  28.  1883.] 

WILLIAM  DRESBACH,  Respondent,  v.  HIS  CRED 
ITORS,  H.  P.  MERRITT,  Opposing  Ceeditoe,  Appel- 
lant. 

Inboltbnct  — Dibchahue  v>»  Individual  Meubeb  from  Fibm  Debts. — Under 
the  Insolvency  Act  of  1852,  the  discharge  of  an  Individual  member  of  a firm 
from  all  hts  debts  operates  as  a discharge  of  hla  liability  for  partnership 
debts. 

ID. — Assignment  roe  Rbsefit  or  CKEorroas. — An  assignment  by  a member  of  a 
firm  of  all  bla  prb|*rty  of  every  description  for  the  benefit  of  creditors,  un- 
der the  provisions  of  tne  Civil  Code,  does  not  preclude  blm  from  applying  for 
and  receiving  a discharge  under  the  Insolvent  law. 


Appeal  from  a judgment  of  the  Superior  Court  of  Yolo 
county,  and  from  an  order  refusing  a new  trial 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  C.  Ball , J ohn  T.  Carey,  and  J.  W.  Armstrong,  for  Appel- 
lant 

A.  P.  Gatlin,  Henry  Edgerton,  and  Wallace,  Greathouse  & 
Blooding,  for  Respondent 

Pee  Curiam. — One  question  involved  in  this  appeal  is 
already  disposed  of  by  the  recent  decision  of  this  court  in  Haw- 
ley v.  Campbell,  62  Cal.  442,  that  an  insolvent  may,  under  the 
Act  of  1852,  be  discharged  of  his  liability  for  partnership  debts. 

The  other  question  presented  is  this:  November  23,  1878, 
Dresbach,  a member  of  a partnership,  made  his  individual 
assignment  of  all  his  property  of  every  description,  in  trust  for 
the  benefit  of  his  creditors.  On  the  3d  day  of  February,  1879, 
he  commenced  these  proceedings  of  voluntary  insolvency. 
Schedules  were  annexed  to  his  petition,  but  it  is  not  claimed 
that  at  the  commencement  of  the  insolvency  proceedings  he  had 
acquired  any  property  since  the  assignment  of  November  23, 
1878.  It  is  urged  that  if  a person,  being  actually  insolvent, 
makes  an  assignment  for  the  benefit  of  his  creditors,  he  cannot 
apply  for  reliof  under  the  insolvent  law,  and  be  discharged  from 
liability;  that  the  assignment  was  of  itself  a fraud  upon  the 
insolvent  law,  in  that  it  was  a transfer  of  the  property  to  an 
assignee  of  the  insolvent’s  selection,  and  by  it  he  deprived  him- 
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self  of  any  property  to  surrender  to  his  creditors  in  the  insolv- 
ency proceedings;  that  he  thus  deprived  his  creditors  of  all 
right  to  have  a voice  in  the  selection  of  a person  to  administer 
the  estate,  which  is  given  by  the  insolvent  law. 

The  assignment  to  an  assignee  of  his  own  selection  was  au- 
thorized by  the  Civil  Code  (§  3449),  therefore  it  cannot  be  said 
to  be  fraudulent  in  itself ; the  statute  gave  the  insolvent  the  right 
of  selection ; and  the  fact  that  that  assignee  had  the  property  of 
the  insolvent  would  nQt  prevent  the  latter  from  having  the 
benefit  of  a discharge  in  insolvency.  We  cannot  say  that  noth- 
ing passed  to  the  assignee  in  insolvency.  If  the  property  first 
assigned  should  yield  more  than  sufficient  to  pay  debts  then 
existing,  the  assignee  in  insolvency  would  doubtless  be  entitled 
to  the  surplus.  The  right  to  a discharge  in  insolvency  does  not 
depend  on  the  character  or  condition  of  the  property  assigned, 
but  upon  the  good  faith  of  the  applicant  in  his  proceedings. 

The  Act  of  May  4,  1852,  section  39,  declared  that  “no  assign- 
ment of  any  insolvent  debtor,  otherwise  than  as  provided  in  this 
act,  shall  be  legal  or  binding  upon  creditors  ” ; but  the  enact- 
ment of  the  Code  of  1873  (Civil  Code,  part  2,  title  3, 
“ Assignment  for  the  Benefit  of  Creditors  ”)  had  the  effect  of 
repealing  pro  tanto,  section  39  of  the  Act  of  1852 ; and  there- 
after, while  the  Act  of  1852  remained  in  force,  the  two  systems 
of  assignments  under  the  Code,  and  assignments  in  insolvency, 
were  not  necessarily  antagonistic,  and  the  latter  was  not  entirely 
exclusive.  Judgment  and  order  affirmed. 


tin  Bank. — February  28.  1883.1 

HERMAN  ENKLE,  Petitioner,  v.  WILLIAM  M.  EDGAR, 
Auditor  of  the  City  and  County  of  San  Francisco, 
Respondent. 

Officer  — (iun  — Amawawcr  mr  tor  Board  of  Sdprrtirors. — Dctt  of  tiir 
ArniTOR.  — An  " extra  clerk  ” appointed  by  the  tax  collector  of  the  city  and 
county  of  San  Francisco,  under  an  authorization  of  the  board  of  supervisors, 
at  a salary  of  one  hundred  dollars  per  month,  Is  an  officer  of  the  city  and 
county  with  a fixed  salary,  and  when  a demand  for  the  salary  baa  been  pre- 
sented to  and  allowed  by  the  board,  and  there  la  money  In  the  treasury  ap- 
plicable to  the  payment  thereof,  It  is  the  duty  of  the  auditor,  on  the  presenta- 
tion of  the  demand  to  him,  to  audit  the  same  in  the  biauner  provided  by  law. 
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Application  for  a mandamus.  The  facta  are  stated  in  the 
opinion  of  the  court. 

J.  P.  Langhome,  and  T.  B.  Bishop,  for  Petitioner. 

William  Craig,  for  Respondent. 

Siiakpstein,  J. — The  petitioner  alleges,  and  the  respondent 
doea  not  deny  that  under  and  by  virtue  of  an  authorization  of 
the  board  of  supervisors  said  petitioner  was  duly  appointed  for 
the  month  of  January,  1883,  an  “ extra  clerk  ” by  the  tax  col- 
lector, at  a salary  of  one  hundred  dollars  per  month.  That 
within  the  time  prescribed  by  law  said  petitioner  presented  his 
salary  demand  to  said  board  of  supervisors,  and  that  the  same 
was  duly  approved  and  allowed  by  said  board.  That  thereafter 
said  petitioner  presented  said  demand  to  the  respondent,  who  is 
the  auditor  of  said  city  and  county,  and  requested  him  to  audit 
the  same  in  the  manner  provided  by  law.  And  that  said 
respondent,  as  such  auditor,  refused,  and  still  refuses,  to  audit 
said  demand. 

The  grounds  upon  which  the  respondent  bases  his  refusal  to 
audit  said  demand  are  in  effect  that  he  has  made  a computation 
of  the  amount  of  revenue  which  the  city  and  county  will  derive 
this  year  from  all  available  sources,  and  ascertained  that  the 
same  will  not  be  sufficient  to  pay  the  salaries  of  the  salaried 
officers  of  said  city  and  county  for  said  entire  year. 

If,  however,  the  petitioner  is  an  officer  of  said  city  and  county 
whose  salary  is  fixed,  and  stands  on  the  same  footing  in  that 
respect  as  other  officers  of  said  city  and  county  with  fixed  sal- 
aries, the  question  whether,  in  the  event  of  it  appearing  that 
the  amount  of  revenue  which  the  city  and  county  will  realize 
within  the  year  will  not  exceed  or  equal  the  total  amount  of 
fixed  salaries  of  its  officers  for  the  entire  year,  it  is  the  duty 
of  the  auditor  to  refuse  to  audit  any  other  claims  than  those 
of  officers  with  fixed  salaries  does  not  arise  in  this  case. 

By  an  act  of  the  legislature  approved  March  30,  1872  (Stats. 
187l_72,  p.  735),  the  board  of  supervisors  of  said  city  and 
county  is  authorized  and  empowered  to  authorize  the  employ- 
ment of  such  extra  clerks  as  may  be  required  by  the  tax  col- 
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lector  in  his  office  from  time  to  time,  at  a salary  not  to  exceed 
one  hundred  and  fifty  dollars  per  month  each. 

It  was  by  virtue  of  the  authority  conferred  by  that  act  upon 
the  board  and  tax  collector  that  the  petitioner  was  appointed, 
and  his  salary  fixed  at  one  hundred  dollars  per  month. 

The  fixed  salaries  or  compensation  of  the  officers  of  said  city 
and  county  are  payable  out  of  the  general  fund  in  the  treasury 
(Consolidation  Act,  § 95,  subd.  3),  and  must  “ he  paid  out  of 
any  moneys  in  the  treasury  in  preference  to  any  and  all  other 
demands  whatsoever  (payable  out  of  that  fund)  ; and  in  case  of 
any  deficiency  of  funds  for  the  payment  of  any  of  the  said  de- 
mands when  presented,  then  all  such  demands,  being  presented 
and  registered  by  the  treasurer  as  in  this  act  required,  shall  be 
paid  out  of  any  moneys  afterward  coming  into  the  said  treasury, 
applicable  thereto,  in  the  order  in  which  the  same  are  regis- 
tered.” (Consolidation  Act,  § 96.) 

The  question  whether  it  would  be  the  duty  of  the  auditor  to 
audit  the  demand  of  the  petitioner,  if  there  was  no  money  in  tho 
general  fund  out  of  which  it  could  be  paid,  does  not  arise  in  this 
caBe,  because  the  answer  admits  that  there  is  now  in  the  treasury 
the  sum  of  one  hundred  and  ninety-three  thousand  dollars  to  the 
credit  of  said  fund. 

The  only  question  presented  to  us  by  the  petition  and  answer 
is  whether  the  petitioner  is  shown  to  have  been,  during  the 
month  of  January,  an  officer  of  said  city  and  county  with  a 
fixed  salary.  Upon  that  question  we  entertain  no  doubt.  Tho 
law  which  authorized  his  appointment  has  been  complied  with, 
and  that  law  required  that  his  salary  should  be  fixed  at  a sum 
not  exceeding  one  hundred  and  fifty  dollars  per  month.  It  whs 
fixed  at  the  sura  of  one  hundred  dollars  per  month. 

Ordered  that  a writ  of  mandate  issue  according  to  the  prayer 
of  the  petition. 

Morrison,  0.  J.,  Ross,  J.,  MoKinstry,  J.,  Thornton,  J., 
and  McKee,  J.,  concurred. 
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[Department  Two. — February  23,  1888.] 

A.  W.  ROYSDON,  Respondent,  v.  WILLIAM  B.  CARR, 

Appellant. 

Pijuldiho  — OoicvLaniT  — Ddiurub. — The  complaint  contained  four  counts. 
The  first  count  alleged  In  substance  that  on  the  10th  of  February,  1878,  the 
defendant.  In  consideration  that  the  plaintiff  would  within  a reasonable  time 
thereafter,  procure  and  deliver  to  him  certain  letters  and  correspondence  be- 
tween one  George  M.  Pinney,  J.  C.  Corey,  Joseph  A.  Crawford,  and  W.  H. 
Culver,  promised  and  agreed  to  pay  the  plaintiff  the  sum  of  five  thousand  dol- 
lars, that  the  plaintiff  did  accordingly  procure  and  deliver  to  the  defendant 
the  said  letters  and  correspondence,  and  that  the  defendant,  though  often  re- 
quested, had  not  paid  to  the  plaintiff  the  Bald  sum  of  five  thousand  dollars 
or  any  part  thereof.  The  defendant  demurred  to  this  count  for  ambiguity  and 
uncertainty,  specifying  as  the  particular  grounds  of  demurrer,  that  It  did  not 
state  the  nature,  subject-matter,  or  substance  of  the  letters  or  correspondence, 
or  the  number  or  dates  of  the  letters,  or  by  or  to  whom  they  were  written. 
The  court  overruled  the  demurrer.  Held,  that  it  was  properly  overruled 

Practice  — Withdrawal  of  Counts  — Evidence. — Where  a complaint  contains 
several  counts,  and  the  case  goes  to  trial,  and  after  the  evidence  Is  In,  the 
plaintiff  elects  to  proceed  upon  one  of  the  counts,  and  withdraws  the  others, 
the  withdrawal  carries  with  It  the  evidence  admitted  under  the  counts  with- 
drawn. 

Contract  — Validity  — Public  Policy. — Where  an  attorney  at  law,  in  the 
course  of  his  professional  employment,  receives  letters  and  papers  from  a 
client,  and  agrees,  with  the  consent  of  the  client,  to  deliver  the  same  to  a 
third  person,  the  contract  la  not  void  as  being  against  public  policy. 


Appeal  from  a judgment  of  the  Superior  Court  of  the 
city  and  county  of  San  Francisco,  and  from  an  order  refusing  a 
new  trial 

The  facts,  except  as  to  the  matters  involved  in  the  derfiurrer, 
sufficiently  appear  in  the  opinion  of  the  court 

Stewart,  Vanclief  & Herrin,  and  W.  W.  Foote,  for  Appellant. 

D.  S.  & S.  L.  Terry,  for  Respondent. 

Pee  Curiam. — The  demurrer  to  the  first  count  of  the  com- 
plaint was  properly  overruled.  As  the  other  three  counts  were 
withdrawn  from  the  consideration  of  court  and  jury,  it  is  not 
necessary  to  express  any  opinion  on  the  demurrer  to  them. 

It  was  contended  on  behalf  of  appellant  that  the  evidence  was 
insufficient  to  establish  the  cause  of  action  set  forth  in  the  first 
count  of  the  complaint  — the  count  on  which  only  the  cause  was 
submitted  and  determined.  We  have  examined  the  evidence, 
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and  are  of  opinion  that  the  contention  of  appellant  is  well  main- 
tained, and  that  the  evidence  fails  to  establish  auch  cause  of 
action. 

It  is  urged,  however,  by  respondent,  that  inasmuch  as  the 
evidence  did  establish  a contract  between  the  parties,  which  evi- 
dence went  to  the  jury,  without  objection  by  appellant  (defend- 
ant below),  and  as  such  evidence  showed  a right  on  the  part  of 
respondent  to  recover  as  much  as  the  jury  gave  him  by  its  ver- 
dict, that  this  court  ought  not  to  reverse.  But  it  is  set  forth  in 
the  statement  on  motion  for  a new  trial,  following  a distinct 
declaration  that  this  was  all  the  evidence  introduced  at  the  trial, 
that  the  plaintiff  withdrew  from  the  consideration  of  the  court 
and  jury  all  claims  and  causes  of  action  alleged  in  the  second, 
third,  and  fourth  counts  of  his  complaint,  and  relied  at  the  trial 
solely  upon  the  cause  of  action  stated  in  the  first  count,  and  that 
the  cause  was  tried  solely  upon  the  issues  made  upon  the  first 
count. 

In  our  judgment,  this  withdrawal  carried  with  it  all  evidence 
which  had  been  put  in  under  the  three  counts  withdrawn,  and 
the  defendant  was  not  called  on  to  make  any  objection  to  such 
evidence  as  not  admissible  under  the  first  count. 

A question  is  presented  on  an  instruction  as  to  the  character 
of  the  contract  sued  on.  It  is  contended  by  appellant  that  such 
contract  is  opposed  to  public  policy  and  void.  We  do  not  think 
that  such  a position  is  sound.  Roysdon  procured  the  letters 
from  I^innev,  his  client,  and  disposed  of  them  with  his  consent. 
He  was  attorney  for  Pinney  only,  and  as  he  acted  with  the  con- 
sent of  the  latter  violated  no  obligation  which  he  owed  to  him. 
We  say  so  much  as  to  this  last  point,  as  the  cause  goes  back  for 
a new  trial. 

Judgment  and  order  reversed  and  cause  remanded. 

Hearing  in  Bank  denied. 
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[Department  Two. — February  28,  1883.] 

CHARLES  STEDMAN,  Appellant,  v.  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO,  Respondent. 

Uonicinal  Corpokation  — Ponca  Omcuu  — Arrest  and  Imprisonment  — 
Taking  and  Dbtkntion  op  Property — Damages. — The  city  and  county  of 
San  Francisco  la  not  liable  In  damages  for  a wrongful  arrest  and  Imprison- 
ment by  police  officers  under  an  ordinance  adopted  by  the  board  of  euper- 
Ttaora,  nor  for  the  talcing  and  detention  of  property  by  such  officers  from 
the  person  ao  arrested. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  complaint  alleged  in  substance  that  the  plaintiff  was 
arrested  by  members  of  the  police  department  of  San  Francisco, 
and  imprisoned  for  the  period  of  four  and  a half  months,  and 
that  they  also  took  from  him  certain  property,  and  detained  the 
same  fourteen  months;  that  these  acts  were  done  through  the 
procurement  of  the  defendant  under  an  ordinance  previously 
adopted  by  the  board  of  supervisors,  that  there  was  no  cause  for 
them,  and  that  the  plaintiff  was  damaged  in  the  sum  of  sixty 
thousand  dollars.  The  defendant  demurred  for  insufficiency, 
and  the  demurrer  was  sustained.  The  plaintiff  declined  to 
amend,  and  a final  judgment  was  entered  against  him. 

Motes  0.  Cobb,  and  George  W.  Chamberlain,  for  Appellant. 

John  L.  Murphy,  and  Wm.  Craig,  for  Respondent 

Feb  Ctjbiam. — We  are  unable  to  perceive  upon  what  theory 
the  defendant  could  be  held  responsible  by  reason  of  the  matters 
set  forth  in  the  complaint  The  demurrer  was  properly  sus- 
tained. 

Judgment  affirmed. 


lxiii.  Cai — ia 
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[Department  Two. — February  26,  1888.) 

JAMES  FARRELL,  Respondent,  v.  WILLIS  JONES 
et  ad.,  J.  S.  CARMICHAEL,  Appellant. 

Mortgage  Foreclobore  — Cohplautt  — Judgment. — Action  to  foreclose  a mort- 
gage. The  appeal  waa  beard  on  the  Judgment  roll.  The  appellant  objected 
that  the  Judgment  was  in  excess  of  the  amount  due  shown  by  the  complaint. 
After  examining  the  allegations  of  the  complaint,  held , that  the  objection  was 
not  well  founded. 

Parties  — Substitution. — Where  a third  person,  during  the  pendency  of  an  ac- 
tion, succeeds  to  the  rights  of  the  plaintiff,  the  court  has  power  to  substitute 
such  person  as  plaintiff  In  the  action,  and  notice  of  the  substitution  need  not 
be  given  to  a defendant  whose  default  has  been  entered  for  falling  to  appear. 

Appeal  from  a judgment  of  the  Superior  Court  of  Placer 
County. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Henley,  Whipple  & Oates,  for  Appellant 

John  M,  Fvlweiler,  for  Respondent 

Siiakpstein,  J. — This  is  an  appeal  from  a judgment  in  an 
action  to  foreclose  a mortgage.  The  mortgage  was  executed  by 
the  defendants  Jones  and  Dougherty,  who  conveyed  the  mort- 
gaged premises  to  the  defendant  McGillivray,  who  conveyed  to 
the  defendant,  “The  Dardanelles  Consolidated  Mining  Com- 
pany,” which  was  the  owner  of  said,  premises  at  the  time  of  the 
commencement  of  this  action.  None  of  the  defendants  ap- 
peared in  the  action  with  the  exception  of  the  defendants  Mc- 
GillivTav  and  Carmichael,  who  were  alleged  to  have  or  claim 
some  interest  in  said  premises,  or  some  part  ‘hereof,  which 
claim  or  interest  was  subsequent  to  and  subject  to  the  lien  of 
the  plaintiff’s  mortgage. 

The  appearance  of  McGillivray  was  entered  by  his  attorneys, 
and  defendant  Carmichael  filed  a demurrer  specifying  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a cause  of 
action,  which  was  overruled  with  leave  to  him  to  answer  within 
ten  days,  which  he  failed  to  do.  Defendant  McGillivray  neither 
answered  nor  demurred.  The  defaults  of  all  the  defendants 
were  duly  entered,  and  a decree  of  foreclosure  was  thereupon 
ordered  by  the  court.  From  the  decree  entered  pursuant  to  said 
order  the  said  defendant  Carmichael  appeals 
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The  first  ground  upon  which  appellant’s  counsel  claim  that 
the  judgment  ahould  be  reversed  is  that  the  decree  “ is  excessive 
in  amount  by  at  least  the  sum  of  three  payments  of  interest.” 

If  these  payments  were  made  at  all  they  were  made  by  the 
execution  and  delivery  of  a promissory  note  which  purports  to 
be  made  by  the  “ Dardanelles  Con.  G.  M.  Co.,  by  Joseph  Mc- 
Gillivray,  superintendent,”  and  in  regard  to  that  the  plaintiff 
alleges  that  “ he  has  been  informed  and  believes,  and  upon  such 
information  and  belief  avers  that  said  Joseph  McGillivray  had 
not,  as  such  superintendent  or  otherwise,  any  power  or  authority 
to  bind  the  said  Dardanelles  Consolidated  Gravel  Mining  Com- 
pany thereby,  or  execute  and  deliver  the  said  promissory  note  in 
the  name  of  said  corporation,  and  that  therefore  the  said  prom- 
issory note  is  valueless  and  in  fraud  of  said  plaintiff’s  rights 
under  and  by  virtue  of  said  mortgage,  and  that  the  plaintiff  has 
not  received  any  consideration  for  the  indorsements  as  afore- 
said, upon  said  promissory  note  of  Jones  and  Dougherty,  except 
the  sum  of  seven  hundred  and  fifty  dollars,  and  that  the  credit 
thereon  and  towards  the  payment  thereof  should  not  be  more 
than  seven  hundred  and  fifty  dollars.” 

But  appellant  says  “ that  it  does  not  appear  but  that  the  note 
of  the  Dardanelles  Mining  Company  was  actually  paid.”  It  is 
alleged  in  the  complaint  that  the  plaintiff  indorsed  the  amount 
of  said  note  on  the  note  which  the  mortgage  was  given  to  secure 
the  payment  of,  and  that  he  has  not  received  any  consideration 
for  that  indorsement,  which  if  the  note  had  been  paid  would 
be  a false  allegation.  We  think  that  those  allegations,  taken  ir. 
connection  with  the  allegation  that  McGillivray  had  no  power 
or  authority  to  execute  and  deliver  said  note,  is  substantially  an 
allegation  that  it  had  not  been  paid. 

The  second  ground  upon  which  appellant  relies  is  that  after 
the  defaults  of  the  defendants  had  been  entered,  Jo  Hamilton 
was  substituted  for  the  original  plaintiff,  and  the  decree  is  in  his 
favor.  The  decree  recites  that  Hamilton  was  “ substituted  as 
plaintiff  in  said  action,  he  having  du.ing  the  pendency  of  the 
action  succeeded  by  assignment  to  the  said  James  Farrell’s 
interest  and  rights  in  and  to  said  debt,  and  the  mortgage  given 
to  secure  the  same.”  Such  being  the  case  the  court  had  th-‘ 
power  to  substitute  Hamilton  in  the  action  or  proeeediig,  an  i 
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we  know  of  no  reason  why  the  defendants,  whose  defaults  had 
before  been  entered,  should  have  had  notice  of  a motion  to  have 
such  substitution  made.  And  if  such  notice  had  been  given,  the 
fact  would  not  appear  in  the  judgment  roll. 

We  do  not  think  that  the  record  discloses  any  error  for  which 
the  judgment  should  be  reversed. 

Judgment  affirmed. 

Thoknton,  J.,  and  Mykick,  J.,  concurred. 


[In  Bank. — February  27.  1883.] 

JEROME  B.  COX,  Respondent,  v.  CHARLES  McLAUGH- 
LIN,  Appellant. 


CorrrmACT — Pleadings  — Evidence  — Findings  — Variance  — Law  or  mi 
Cass. — The  action  was  brought  on  an  alleged  contract  In  writing  by  which 
the  plaintiff  and  his  associates  agreed  to  do  certain  work  for  the  defendant  In 
the  construction  of  a railroad,  and  to  furnish  the  materials  therefor.  The 
complaint  purported  to  state  the  contract  according  to  its  substance  and  effect, 
but  the  answer  denied  the  contract  thus  stated,  and  averred  that  the  contract 
between  the  parties  was  embodied  In  two  Instruments  therein  set  forth,  one 
being  supplemental  to  and  explanatory  of  the  other.  The  facts  on  the  subject 
were  proved  and  found  In  accordance  with  the  answer.  By  the  terms  of  the 
contract  payments  were  to  be  made  from  time  to  time  as  the  work  progressed, 
but  these  payments  were  to  be  based  on  estimates  made  by  the  engineer  of  the 
road  and  reported  to  the  parties.  There  was  no  allegation  In  the  complaint, 
nor  any  proof  in  relation  to  such  estimates.  After  stating,  however,  that  the 
work  had  not  been  completed,  the  Complaint  alleged  that  the  completion  was 
prevented  by  the  defendant.  In  support  of  this  allegation,  evidence  was 
given  on  the  part  of  the  plaintiff  to  the  effect  that  the  payments  were  not 
made  as  provided  for  by  the  contract,  that  the  failure  In  the  payments 
rendered  It  impossible  for  the  plaintiff  and  his  associates  to  complete  the 
work  for  want  of  means  necessary  to  enable  them  to  do  so,  and  that  their 
pecuniary  condition  and  reliance  upon  the  payments  were  known  to  the  defend- 
ant when  the  contract  waa  made.  The  facta  were  found  in  accordance  with 
this  evidence,  and  It  was  also  found  that  the  work  had  not  been  voluntarily 
abandoned  by  the  contractors,  but  was  wholly  and  entirely  suspended  by  the 
defendant.  The  contract  provided  In  substance  that  the  defendant  should  have 
* the  right,  subject  to  certain  conditions  as  to  notice,  to  cause  an  Increase  or 
diminution  of  the  force  of  laborers  or  other  means  necessary  to  carry  on  the 
work,  or  to  suspend  the  work  entirely,  provision  being  made  for  delays  arising 
from  the  exercise  of  this  right,  and  in  regard  to  the  terms  of  payment  In  case 
the  work  should  be  entirely  suspended.  It  was  proved  that  the  defendant  bad 
at  different  times  required  the  force  of  laborers  employed  upon  the  work  to  be 
reduced,  and  had  directed  portions  of  the  work  to  be  suspended.  On  former 
appeals  In  the  case,  the  court  had  decided  that  the  action  could  not  be  main 
talned  unless  the  completion  of  the  work  was  prevented  by  the  defendant,  and 
tfeat  neither  a failure  In  the  paymenta  nor  the  exercise  of  a right  secured  la 
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tbe  defendant  by  the  contract  wu  anfflclent  to  conitltute  prevention.  Held, 
1.  That  these  propositions  had  become  the  law  of  the  case.  2.  That  no  effect 
coaid  be  given  to  the  evidence  In  regard  to  the  pecuniary  condition  of  the 
plaintiff  and  his  associates,  and  that  In  view  of  the  terms  of  the  contract,  this 
evidence  was  Inadmissible.  3.  That  the  finding  as  to  the  entire  suspension 
of  the  work  by  tbe  defendant  was  not  sustained  by  the  evidence,  and  further, 
that  It  was  Inconsistent  with  another  finding  on  the  subject,  and  In  conflict 
with  tbe  complaint  4.  That  It  was  necessary  to  allege  and  prove  the  making 
of  the  estimates  provided  for,  or  to  show  some  legal  cause  why  they  were  not 
made.  5.  That  the  contract  set  up  In  the  answer  and  found  by  tbe  court  was 
different  In  substance  and  effect  from  the  contract  stated  In  the  complaint, 
and  that  the  variance  was  fatal. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  county 
of  Alameda,  and  from  order  refusing  a new  trial. 

The  parties  to  the  contract  were  Jerome  B.  Cox,  Thomas  J. 
Arnold,  and  Jackson  R.  Myers,  known  by  the  firm  name  of 
Cox,  Myers  & Co.,  of  the  first  part,  and  Charles  McLaughlin,  of 
the  second  part.  After  the  work  was  commenced  Myers  assigned 
his  interest  in  the  contract  to  Cox  and  Arnold,  and  the  work 
from  that  time  was  carried  on  by  them.  The  action  was 
brought  by  Cox  and  Arnold,  but  Arnold  subsequently  died,  and 
the  action  was  continued  in  the  name  of  Cox.  As  originally 
commenced,  one  of  the  objects  of  the  action  was  to  enforce  a 
lien  for  the  work  done  and  materials  furnished,  and  there  were 
certain  defendants  in  addition  to  McLaughlin.  But  the  com- 
plaint has  been  repeatedly  amended,  and  in  the  last  complaint 
filed,  McLaughlin  was  the  only  defendant,  and  the  relief  sought 
was  a personal  judgment  against  him.  The  pleadings  and  evi- 
dence are  very  voluminous,  and  it  would  be  useless  labor  to 
attempt  an  analysis  of  them.  The  facts  stated  in  the  head  notes 
and  those  appearing  id  the  opinion  of  the  court  are  sufficient  to 
explain  the  points  decided,  and  the  grounds  on  which  the  court 
proceeded. 

8,  M.  Wilson,  and  Tully  R.  Wise,  for  Appellant 

This  case  has  been  before  the  court  on  several  different 
appeals.  The  decisions  on  the  former  appeals  are  to  be  found 
as  follows : Cox  v.  Western  Pacific  R.  R.  Co.  44  Cal.  18 ; S.  C. 

47  Cal.  87;  Cox  v.  McLaughlin,  52  Cal.  590;  S.  C.  54  Cal.  605. 

On  these  appeals  tbe  whole  law  of  the  case  arising  on  the 
present  appeal  has  been  settled. 
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“A  previous  ruling  by  the  appellate  court  upon  a point  dis- 
tinctly made  may  be  only  authority  in  other  cases,  to  be  fol- 
lowed or  affirmed,  or  to  be  modified  or  overruled  according  to 
its  intrinsic  merits,  but  in  the  case  in  which  it  is  made  it  is 
more  than  authority;  it  is  a final  adjudication,  from  the  con- 
sequences of  which  the  court  cannot  depart,  nor  the  parties 
relieve  themselves.”  ( Phelan  v.  San  Francisco,  20  Cal.  45; 
Davidson  v.  Dallas,  15  Cal.  75 ; Haynes  v.  Meclcs,  20  Cal.  311 ; 
Mulford  v.  Estudillo,  32  Cal.  136;  Dormer  v.  Palmer,  51  Cal. 
629;  Jaffe  v.  Skae,  48  Cal.  543;  Meeks  v.  S.  P.  R.  R.  Co.  56 
Cal.  517 ; Wittenbrock  v.  Bellmer,  62  Cal.  558.) 

These  previous  rulings  on  the  former  appeals  not  only  were 
binding  on  the  court  below,  but  are  binding  also  upon  the  apel- 
late court,  and  apply  as  well  to  the  construction  of  the  pleadings 
as  to  other  questions.  (Lucas  v.  City  of  San  Francisco,  28  Cal. 
594.) 

The  series  of  complaints  in  this  record  from  first  to  last  all 
count  upon  the  same  special  contract  in  writing  according  to  its 
alleged  legal  effect. 

On  the  first  appeal  it  was  held  that  the  contract"  between 
McLaughlin  and  Cox,  Myers  & Co.  was  “ an  entire  contract,” 
and  that  the  provision  for  payments  from  time  to  time  on  the 
estimates  “ does  not  change  the  character  of  the  contract  in  this 
respect  and  make  it  severable.” 

It  was  also  held  that  the  complaint  was  bad  because  it  did  not 
allege  that  the  work  had  been  completed,  nor  that  its  completion 
had  been  prevented  by  McLaughlin,  nor  that  the  contract  had 
been  rescinded. 

On  the  second  appeal,  after  the  complaint  had  been  amended 
by  inserting  therein  an  allegation  that  McLaughlin  prevented 
the  completion  of  the  work,  the  court  held  that  the  complaint 
was  sufficient,  but  reaffirmed  its  former  decision  that  the  con- 
tract was  an  “ entire  contract,”  and  not  severable. 

On  the  third  appeal  the  court  again  held  that  the  contract 
was  “ an  entire  contract,”  and  that  “ assuming  the  failure  to  pay 
ns  alleged  constituted  a breach  of  the  contract,  the  plaintiffs 
could  have  treated  the  specific  contract  as  rescinded,  and  have 
brought  suit  on  the  implied  promise  of  defendant  to  pay  the 
value  of  the  work  actually  done.”  But  the  court  looking  at 
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“ the  whole  frame  of  the  complaint,”  held  that  the  action  was 
not  on  an  implied  promise  arising  upon  a rescission  of  the  special 
contract,  but  was  based  upon  a breach  of  the  express  contract 
resulting  from  the  alleged  prevention. 

The  present  complaint,  in  all  the  particulars  above  referred 
to,  is  exactly  like  the  complaint  before  the  court  on  the  last  pre- 
ceding appeal.  The  special  contract  counted  upon  is  the  same, 
and  the  same  allegation  is  made  as  to  the  completion  of  the 
work  having  been  prevented  by  the  defendant  We  have  it 
then  as  the  settled  law  of  the  case  now  no  longer  open  to 
discussion. 

1.  That  the  action  Is  not  indebitatus  assumpsit  upon  an 
implied  promise  arising  on  a rescission  of  the  contract 

2.  That  the  action  is  baaed  upon  the  contract,  part  perform- 
ance and  prevention  being  alleged  as  the  cause  of  action. 

The  answer  here  is  the  same  as  upon  the  preceding  appeal, 
and  denies  sb  well  the  averment  of  prevention  as  the  contract 
sued  on,  and  avers  that  the  contract  actually  made  by  the  parties 
was  a different  contract  from  that  described  in  the  complaint, 
and  annexes  copies,  which  are  made  part  of  the  answer.  Thus 
it  appears  that  the  issues  now  are  the  same  as  upon  the  last 
appeal,  and  it  was  decided  on  that  appeal  that  prevention  was  a 
vital  issue,  and  the  judgment  there  was  reversed  because  there 
was  no  finding  of  prevention.  (52  Cal.  590 ; 54  Cal.  605.) 

On  the  present  appeal,  therefore,  the  judgment  below  cannot 
be  affirmed  here,  unless  the  court  can  see  in  the  record  (1)  a 
finding  of  prevention;  (2)  evidence  sufficient  to  sustain  such 
finding. 

What  is  prevention  ? Nothing  more  or  less  than  what  the 
word  in  its  ordinary  meaning  signifies.  If  McLaughlin  did  any 
act,  or  omitted  to  do  any  act,  notwithstanding  which  Cox  & Co. 
could  legally  proceed  to  fnlfil  their  contract,  they  were  not  pre- 
vented. No  such  act  was  done,  nor  was  anything  omitted.  At 
all  times  Cox  & Co.  had  the  legal  right  to  go  on,  and  McLaugh- 
lin protested  against  their  abandonment  of  the  contract 

A party  to  a contract  has  the  legal  power  to  stop  the  work 
under  it,  but  thereby  becomes  liable  to  pay  to  the  other  party 
such  damages  as  the  latter  may  suffer  by  such  prevention.  If 
A.  agrees  to  build  a house  for  R with  lumber  to  be  furnished 
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by  B.,  and  the  latter  fails  to  supply  the  lumber,  he  prevents  A. 
from  performing,  and  becomes  liable.  In  neither  of  these  e\ent3 
can  A.  proceed.  But  if  A.  is  to  build  for  B.,  and  furnish  as 
well  the  material  as  the  labor,  upon  payments  from  time  to 
time  to  be  made  by  B.,  the  failure  of  the  latter  to  pay  is  not 
prevention,  for,  notwithstanding  such  non-payment  A.  may  still 
go  on. 

This,  too,  was  settled  on  the  last  appeal,  where  it  was  held 
“ that  the  mere  failure  to  pay  the  money  due  upon  the  contract 
before  the  completion  of  the  work  did  not  constitute  such  ‘ pre- 
vention ’ as  justified  a recovery  in  the  present  action.” 

This  court  adopts  also,  and  fully  concurs  in  the  opinion  of 
the  Supreme  Court  of  Illinois  in  Palm  v.  The  Ohio  & Miss.  R. 
B.  Co.  18  111.  219,  and  makes  a long  extract  fronj  the  opinion 
in  that  case,  delivered  by  Mr.  Justice  Caton.  This,  by  adop- 
tion, becomes  the  language  of  this  court.  That  extract  says: 
“ It  is  undoubtedly  true  that  the  failure  to  make  such  payments 
may,  in  point  of  fact,  leave  the  other  party  without  the  means 
or  credit  to  go  on  and  complete  the  job;  but  such  is  not  the 
necessary  result  of  such  a failure,  and  we  cannot  safely  adopt  it 
as  a conclusion  of  law  that  it  does  prevent  the  party  from  going 
on.  The  prompt  payment  of  such  instalments  might  be  indis- 
pensable to  enable  a party  of  small  means  and  credit  to  go  on, 
while  another  of  larger  means  and  more  extended  credit  might 
be  able  to  complete  the  contract  without  embarrassment  or  sac- 
rifice. Can  we  inquire  into  the  actual  fact,  and  sec  whether  the 
non-payment  did  really  stop  the  plaintiff  or  not,  and  thus 
administer  one  measure  of  law  to  the  poor  man,  and  another  to 
the  rich ! ” 

The  court  then  demonstrates  that  no  such  inquiry  could  be 
made.  , 

But  the  court  below,  against  the  objection  of  the  defendant, 
allowed  the  plaintiff  to  introduce  evidence  as  to  the  pecuniary 
condition  of  Cox,  Myers  & Co.  when  the  contract  was  made, 
and  the  knowledge  of  the  defendant  on  the  subject,  for  the  pur- 
pose of  showing  that  the  parties  contracted  with  the  understand- 
ing that  a failure  in  the  payments  would  put  an  end  to  the 
work.  This  evidence  was  admitted  on  the  theory  of  interpreta- 
tion, but  its  object  was  to  add  to  the  terms  of  the  contract  by 
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construing  into  it  a provision  making  the  payment  of  the  instal- 
ments a condition  precedent  to  the  further  prosecution  of  the 
work.  It  is  clear  that  such  evidence  was  inadmissible.  A con- 
tract may  be  read  by  the  light  of  surrounding  circumstances, 
but  the  strongest  light  does  not  enable  the  court  to  make  a new 
contract  for  the  parties.  All  previous  and  contemporaneous 
understandings  are  merged  in  the  contract  as  written,  and  it 
cannot  be  contradicted,  altered,  added  to,  or  varied  by  parol 
evidence.  ( London  Tramway  Company,  appellants,  v.  Bailey, 
respondents,  28  Eng.  199,  and  notes;  S.  C.  3.  Q.  B.  Div.  217 ; 
The  Tharsis  Sulphur  and  Copper  Co.,  appellants,  v.  McElroy  & 
Sons  and  others,  respondents,  3 Appeal  Cases,  1040;  S.  C.  24 
Eng.  638,  and  notes ; Bristow  v.  Catlett,  92  111.  17 ; Andrus  v. 
Mann,  92  111.  40;  Driver  v.  Ford,  90  111.  595;  Leopold  v. 
i Salkey,  89  111.  412 ; Wood  v.  Surrells,  89  111.  107 ; Schroer  v. 
We8sell,  89  HI.  115 ; Lucas  v.  Beehe,  88  111.  427 ; Knowlton  & 
Co.  v.  Cook,  70  Me.  143 ; Stevens  v.  Haskell,  70  Me.  202 ; Whit- 
more v.  Learned,  70  Me.  277;  Witzler  v.  Collins,  70  Me.  290; 
McOovem  v.  Heisseributtel,  8 Ben.  46 ; Blackman  v.  Dowling, 
63  Ala.  804;  Glover  v.  McGilvray,  63  Ala.  508;  Crouch  ▼. 
Woodruff,  63  Ala.  466;  Fore  v.  Hibbard,  63  Ala.  410;  Cope- 
land v.  Cunningham,  63  Ala.  394 ; Larzear  v.  National  Union 
Bank  of  Md.  52  Md.  119;  Smith  v.  Flanders,  129  Maas.  323; 
Way  v.  Batchelder,  129  Mass.  361 ; Trager  v.  Louisiana  etc.  31 
La.  An.  235;  Perry  v.  Burton,  31  La.  An.  262;  Heffield  v. 
Meadows,  L R.  4 C.  P.  596 ; Evans  v.  Pratt,  3 Mann.  & G.  759 ; 
Smith  v.  Wilson,  3 Barn.  & Adol.  728;  Shore  v.  Wilson,  9 
Clark  & F.  555;  Broughton  v.  Mitchell,  64  Ala.  210;  Straus  v. 
Meertiff,  64  Ala.  299;  Whart.  on  Ev.  vol.  2,  §§  940,  941,  and 
notes;  Estate  of  Garraud,  35  Cal.  340;  Young  American  Engine 
Co.  v.  Sacramento,  47  Cal.  594;  Hendrick  v.  Crowley,  31  Cal. 
476 ; Lennard  v.  Vischer,  2 Cal.  37 ; Adler  v.  Friedman,  16  Cal. 
138;  Osborne  v.  Hendrickson,  7 Cal.  286;  S.  C.  8 Cal.  33; 
Pierce  v.  Robinson,  13  Cal.  126;  Smith  v.  Moynihan,  44  Cal. 
64 ; Hill  v.  Shields,  31  Am.  Rep.  499 : Taylor  v.  French,  31 
Am.  Rep.  609 ; Hypes  v.  Griffin,  31  Am.  Rep.  71 ; Martins 
Exec.  v.  Lewis’  Exec.  32  Am.  Rep.  682.) 

In  regard  to  the  supposed  prevention  arising  from  the  total 
suspension  of  the  work  by  McLaughlin,  it  was  held  on  the  last 
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appeal,  in  view  of  the  terms  of  the  contract,  that  he  was  author- 
ized to  suspend  the  work,  and  therefore  suspension  was  not  pre- 
vention. But  the  court  finds  that  the  work  was  suspended  im- 
mediately after  the  execution  of  the  supplemental  contract  on 
the  2d  of  October,  1865,  and  it  is  also  found  that  the  work  was 
continued  up  to  the  15th  of  September,  1866.  There  is,  how- 
ever, no  truth  in  the  finding  as  to  the  suspension  of  the  work. 
It  is  directly  in  the  face  of  the  evidence. 

The  learned  counsel  further  argued  that  as  the  payments  were 
to  be  made  upon  estimates  of  the  engineer,  and  there  was  no  alle- 
gation or  proof  in  relation  to  such  estimates,  the  plaintiff  could 
not  recover,  citing  Holmes  v.  Richet,  56  Cal.  307 ; Vander- 
werker  v.  Snyden,  27  Vt.  130;  Herrick  v.  Bcllcnap,  27  Vt  673 ; 
Wilson  v.  N.  Y.  & Md.  Line  Railroad  Co.  11  Gill.  & J.  5S ; K id- 
well  v.  Baltimore  & Ohio  Railroad  Co.  11  Gratt.  676;  Morgan 
v.  Bimie,  Langdell’s  Select  Cases  on  Contracts,  508 ; Clarke  v. 
Watson,  Langdell’s  Select  Cases  on  Contracts,  598 ; McMahon 
v.  New  York  & Erie  R.  R.  Co.  20  N.  Y.  468. 

They  also  contended  that  the  contract  stated  in  the  complaint 
was  essentially  different  from  the  contract  between  the  parties  as 
set  up  in  the  answer  and  shown  by  the  evidence  and  findings  of 
the  court,  and  that  the  plaintiff  could  not  sue  on  one  contract, 
and  recover  upon  another,  citing  Washington  etc.  Steam  Packet 
Co.  v.  Sickles,  10  How.  419 ; Hart  v.  Rose,  Hemp.  238 ; People 
v.  Jackson,  24  CaL  632 ; Rogers  v.  Cody,  8 Cal.  324;  Oilmorc 
v.  Lycoming  Fire  Ins.  Co.  55  CaL  124. 

S.  W.  Sanderson,  and  Fox  & Kellogg,  also  for  Appellant, 
argued  the  same  questions  in  part,  and  others  not  passed  upon 
by  the  court 

McAllister  <t  Bergin,  J.  P.  Hoge,  and  M.  Q.  Cobb,  for 
Respondent 

1.  A previous  decision  of  the  appellate  tribunal  establishes 
the  law  of  the  case,  but  it  does  not  make  the  facts  of  the  case ; 
or,  as  expressed  by  this  court,  “ facts  are  not  settled  by  judi- 
cial precedents,  but  only  questions  of  law.”'  ( Swift  v.  Kramer, 
13  Cal.  531;  or,  as  stated  in  Nieto  v.  Carpenter,  21  Cal.  488.) 

u We  admit  that  a previous  ruling  of  the  appellate  court 
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upon  a point  directly  made  is  aa  to  all  subsequent  proceedings  a 
final  adjudication,  from  the  consequences  of  which  the  court 
cannot  depart,  nor  the  parties  relieve  themselves.”  ( Phelan  v. 
San  Francisco,  20  CaL  39.)  But  such  ruling,  if  relating  to  a 
matter  of  fact,  can  only  be  invoked  when  the  fact  rc-appesrs 
under  the  same  circumstances  in  which  it  was  originally  pre- 
sented.” (17.  S.  v.  Arredondo,  6 Peters,  736-741.) 

2.  Parol  evidence  of  all  the  facts  and  circumstances  surround- 
ing the  parties  is  admissible  for  the  purpose  of  enabling  the 
court  to  correctly  construe  the  terms  of  the  contract.  (U.  S.  v. 
Peck,  12  Otto,  65;  Saunders  v.  Clark,  29  Cal.  304.) 

3.  Subtraction  or  withholding  from  the  contractors  the  means 
of  enabling  them  to  perform  their  contract  may  constitute  pre- 
vention. (Z7.  8.  v.  Peck,  12  Otto,  65;  School  Dist.  v.  Hayne, 
46  Wis.  513;  Phillips  v.  Seymour,  1 Otto,  649;  Canal  Co.  v. 
Cordon,  6 Wall.  569;  Bean  v.  Miller,  69  Mo.  393;  Jones  v. 
Mid,  82  N.  0.  252;  Dobbins  v.  Higgins,  78  111.  440;  Lincoln 
v.  Schwartz,  70  HI.  134;  Oates  v.  Kendall,  67  N.  C.  241; 
Kingsley  v.  City  of  Brooklyn,  78  N.  Y.  216;  Freeth  v.  Butr, 
Law  Rep.  9 0.  P.  213;  Schulte  v.  Hennessy,  41  Iowa,  356; 
Grand  Rapids  and  Bay  City  R.  R.  Co.  v.  Van  Duzen,  29  Mich. 
444;  Howard  v.  Wilmington  and  Susquehanna  R.  R.  Co.  1 
Gill,  322-343;  Craves  v.  Donelson,  24  Conn.  635;  Central 
Military  Park  R.  R.  Co.  v.  Spurck,  24  111.  588;  Schwartz  v. 
Saunders,  46  I1L  23;  Court  v.  AmbergcUe,  6 E.  L.  & E.  230; 
Hochester  v.  De  La  Tour,  20  E.  L.  & E.  160;  Thompson  v. 
Lane,  8 Bosw.  485 ; Lamoroux  v.  Rolfe,  36  N.  H.  36 ; Shaw  v. 
Grandy,  5 Jones  (N.  C.)  57.) 

4.  The  evidence  as  to  the  pecuniary  condition  of  Cox,  Myers 
& Co.  was  clearly  admissible  on  the  question  of  prevention.  It 
tended  to  show  that  McLaughlin,  by  failing  to  pay  the  instal- 
ments, knowing  that  such  failure  would  compel  an  abandonment 
of  the  work,  not  only  violated  his  obligations  under  the  con- 
tract, but  prevented  its  completion.  True,  mere  non-payment 
in  and  of  itself,  as  announced  by  this  court,  and  we  hope  simply 
for  the  purposes  of  this  contract,  does  not  constitute  prevention. 
Yet,  most  assuredly,  in  connection  with  other  circumstances,  it 
has  a bearing,  and  is  relevant  as  evidence  upon  the  question  as 
to  whether  or  not  McLaughlin  did  prevent  performance  of  the 
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contract;  and  does  not  the  pecuniary  condition  of  the  parties 
have  a like  bearing?  The  case  of  The  United  Staten  v.  Peck  is 
strongly  in  point. 

5.  Only  since  July  1, 1874,  has  it  been  the  statute  law  of  this 
State  that  “no  variance  between  the  allegation  in  a pleading  and 
the  proof  is  to  be  deemed  material  unless  it  has  actually  misled 
the  adverse  party  to  his  prejudice  in  maintaining  his  action  or 
defense  upon  the  merits.”  (Code  Civ.  Proc.  § 469.) 

How  a party  can  be  misled  by  the  adverse  party  claiming 
relief  upon  the  contract  he  himself  sets  up  as  the  true  one,  is  not 
readily  apparent.  Especially  is  this  the  case  when  the  litigation 
for  years  has  been  between  the  same  parties  upon  the  same  con- 
tract. Parties  cannot  thus  play  fast  and  loose.  The  law  will 
not  sanction  it. 

Upon  the  former  appeal  appellant  procured  reversal  of  judg- 
ment in  favor  of  respondent  upon  the  ground  that  the  contract 
set  up  in  the  answer  was  the  true  contract  determinative  of  the 
rights  of  the  parties,  and  that  according  to  the  same,  respondent 
was  not  entitled  to  retain  the  judgment  recovered,  and  this  court 
so  adjudged  and  ordered  a new  trial  to  determine  the  rights  of 
the  parties  under  the  contract.  Upon  this  retrial  counsel  say 
this  is  not  the  contract  in  controversy  at  all. 

They  are  estopped  from  so  claiming.  ( Philadelphia  & Wil- 
mington R.  R.  v.  Iloimrd,  13  How.  336;  Lilley  v.  Adams,  108 
Mass.  52 ; Hooker  v.  Hubbard,  102  Mass.  241. 

Such  practice  is  simply  trifling  with  the  administration  of 
justice. 

Briefs  in  reply  were  filed  by  S.  M.  Wilson,  Tully  R.  TYise. 
Fox  & Kellogg,  and  Rhodes  & Barstow. 

Ross,  J. — For  many  reasons  the  judgment  of  the  court  below 
is  erroneous.  The  action  is  one  at  law,  on  a special  contract, 
the  plaintiff  alleging  part  performance  of  the  contract  on  his 
part,  and  that  of  his  predecessors  in  interest,  and  the  prevent- 
ing of  the  completion  of  it  by  the  defendant.  The  ease  has 
been  here  repeatedly,  the  complaint  on  which  the  last  trial  was 
had  being  the  seventh  complaint  filed  in  the  action.  Naturally 
enough,  therefore,  certain  propositions  have  become  the  law  of 
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the  case.  Among  them  that  averment  and  proof  of  prevention 
is  essential  to  a recovery  by  plaintiff,  inasmuch  as  there  is  no 
pretense  of  the  work  contracted  for  having  been  completed  or 
the  contract  rescinded.  (44  Cal.  18 ; 47  Cal.  87 ; 54  Cal.  605 ; 
52  Cal.  590.)  It  has  also  become  the  law  of  the  case  that 
neither  the  mere  failure  of  the  defendant  to  pay  the  instalments 
as  they  became  due,  nor  the  exercise  by  defendant  of  a right 
secured  to  him  by  the  contract  itself,  constituted  prevention. 
(52  and  54  Cal.  supra.) 

For  the  purpose  of  overcoming  the  first  of  these  last-men- 
tioned obstacles,  the  plaintiff  was  permitted  on  the  last  trial  in 
the  court  below,  against  the  defendant’s  objections,  to  introduce 
testimony  to  the  effect  that  both  parties  knew  at  the  time  of 
making  the  contract  that  the  contractors  relied,  and  were  com- 
pelled by  their  pecuniary  resources  to  rely,  upon  the  payment 
by  the  defendant  of  the  instalments  as  they  became  due;  and 
the  court  below  so  found.  In  rightly  holding  such  testimony 
erroneously  admitted,  Mb.  Justice  M thick,  speaking  for  the 
court,  when  the  case  was  last  under  consideration,  said : “ Parol 
evidence  of  surrounding  circumstances  may  be  given  to  aid  in 
the  proper  interpretation  of  an  instrument;  but  where  the  par- 
ties have  themselves  used  words  which  require  no  interpretation, 
where  the  words  are  understood,  there  is  no  occasion  for  aid 
to  their  proper  interpretation  or  meaning.  In  this  case  the 
parties  had,  by  their  contract,  clearly  expressed  two  ideas  or 
agreements : First,  that  the  contractors  were  to  perform  certain 
work ; second,  that  the  defendant  was  to  make  payments  there- 
for in  instalments.  The  words  as  to  these  agreements  are  of 
very  plain  signification.  This  court  had  decided  non-payment 
of  instalments  was  not  prevention;  therefore,  by  the  terms  of 
the  contract  payment  was  not  a condition  precedent.  In  order 
to  make  payment  a condition  precedent  a clause  would  have  to 
be  inserted,  injected  into  the  contract,  which  the  parties  them- 
selves did  not  see  fit  to  place  there.  It  is  not  in  evidence  that 
the  parties  agreed  by  parol  that  the  payments  should  be  condi- 
tions precedent;  but  even  if  they  had  so  agreed,  the  well-known 
rule  would  apply,  that  their  final  conclusions  were  as  they  have 
expressed  them  in  writing.”  (10  Pac.  C.  L.  J.  263.) 

Of  course  this  testimony  was  introduced,  and  the  finding 
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made  thereon — the  ninth — was  made  as  bearing  upon  the 
question  of  prevention.  Neither  could  have  any  other  bearing. 
.From  the  findings  themselves  it  is  sufficiently  obvious  that  the 
prevention  found  by  the  court  below  was  based  upon  the  facts 
detailed  in  the  ninth  and  tenth  findings;  and  this  becomes  per- 
fectly plain  when  the  evidence  is  considered,  from  which  it 
appears  that  the  only  attempt  made  to  show  prevention  was  to 
show  the  non-payment  of  the  instalments  by  the  defendant,  the 
“ surrounding  circumstances  ” just  alluded  to,  and  suspension 
of  the  work  by  the  defendant.  In  the  tenth  finding  the  court 
found  that  the  defendant  entirely  suspended  the  work  immedi- 
ately after  October  2,  1865.  But  this  finding,  as  was  justly 
said  by  Mb.  Justice  Myrick  in  the  opinion  already  referred 
to,  “ is  not  sustained  by  the  evidence.  The  evidence  is  that 
McLaughlin  directed  the  diminution  of  the  laboring  force  to 
but  a few  men.  This  he  had  a right  to  do  according  to  the 
express  terms  of  the  contract  (54  Cal.  605.)”  It  may  bo 
added  that  by  the  express  terms  of  the  contract  between  the 
parties,  the  defendant  was  authorized  to  entirely  suspend  the 
work,  the  contract  prescribing  the  consequences  of  such  suspen- 
sion. Prevention  implies  ex  vi  termini,  a breach  of  contract, 
and,  of  course,  a party  cannot  commit  a breach  of  contract  by 
exercising  a right  secured  to  him  by  the  contract.  The  finding 
that  the  defendant  entirely  suspended  the  work  is,  therefore, 
insufficient  to  constitute  prevention.  (54  Cal.  607.)  Besides, 
the  fiuding  is,  as  already  shown,  unsupported  by  the  evidence, 
and  is  in  conflict  with  another  (the  fourth)  finding  made  by  the 
court,  in  which  it  is  found  that  the  plaintiff  furnished  material 
and  performed  labor  and  service  of  great  value  in  and  about  the 
execution  of  the  contract  up  to  September  15,  1866.  It  is  also 
in  conflict  with  the  averment  of  the  complaint  itself,  in  which 
it  is  expressly  charged  that  Cox  and  Arnold,  as  the  successors  in 
interest  of  Cox,  Meyers  & Co.,  diligently  prosecuted  the  work 
until  September  15,  1866. 

Moreover,  there  is  in  this  case  neither  averment  nor  proof 
that  the  estimates  of  the  engineer,  on  which  alone,  according  to 
the  terms  of  the  contract  between  the  parties  as  proved  and 
found,  the  defendant  -was  to  pay,  were  made,  nor  is  there  nny 
legal  cause  shown,  or  attempted  to  be  shown,  why  such  esti- 
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mates  were  not  made.  This  question  has  recently  been  before 
us  in  two  cases,  one  of  which  is  Loup  v.  C.  8.  R.  R.  Co.  63 
Cal.  97,  and  the  other  Holmes  v.  Richet,  66  Cal.  307,  in 
which  the  conclusion  was  reached,  to  which  we  adhere,  that 
in  such  cases  averment  and  proof  of  the  making  of  such  esti- 
mates is  essential  to  put  the  party  making  the  agreement  in 
default,  unless  legal  cause  is  averred  and  proved  why  they  were 
not  made. 

But  further  and  beyond  all  this,  the  contract  declared  on  by 
the  plaintiff  is  essentially  different  from  the  contract  set  up  by 
the  defendant  and  proved  and  found  by  the  court  to  have  been 
made  between  the  parties;  and  the  respective  rights  and  obliga- 
tions of  the  parties  under  the  one  are  essentially  different  from 
what  they  are  under  the  other. 

By  the  contract  stated  in  the  complaint,  the  obligation  of  Cox, 
Meyers  & Co.  was  limited  “ to  the  extent  of  doing,  and  furnish- 
ing materials  for,  all  the  gradation,  masonry,  and  bridging,- 
and  all  other  things  necessary  and  proper  to  place  said  roadbed 
(of  the  railroad  referred  to)  ready  for  the  cross-ties  and  iron 
equipment,  and  no  more.”  By  the  contract  proved  and  found 
their  obligation  went  far  beyond  this.  By  that,  the  work  to  be 
done  by  them  was  to  include  all  bridges,  viaducts,  embank- 
ments, excavations,  road-crossings,  culverts,  drains,  and  all 
other  things  necessary,  usual,  and  proper  to  place  the  part  of 
the  railroad  described  complete  for  the  cross-ties  and  iron  equip- 
ment to  be  placed  thereon,  and  according  to  certain  plans  and 
specifications  annexed  to  the  contract  and  made  part  of  it.  The 
work  to  be  done  by  them  was  to  be  done  in  the  best  and  most 
thorough  manner,  and  all  that  portion  of  the  railroad  under- 
taken to  be  built  by  them  was  to  be  equal  to  the  best  constructed 
railroad  in  the  State,  and  was  to  be  in  full  compliance  with  the 
contract  then  existing  between  McLaughlin  and  The  Western 
Pacific  Railroad  Company,  and  in  full  compliance  with  the 
requirements  of  the  board  of  directors  of  that  company.  It  is 
manifest  that  performance  of  the  obligations  imposed  on  Cox, 
Meyers  & Co.  by  the  contract  alleged  in  the  complaint  would 
by  no  means  be  a compliance  with  the  obligations  imposed  on 
them  by  the  contract  proved  and  found. 

Furthermore,  the  defendants  obligations,  as  weli  as  hia 
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rights,  are  essentially  different  under  the  two.  The  contract 
proved  and  found  is  not  alleged  in  the  complaint  to  have  been 
made,  is  not  alleged  to  have  been  performed  in  whole  or  in  part 
Hy  the  plaintiff,  nor  to  have  been  broken  by  the  defendant.  The 
alleged  contract,  for  the  breach  of  which  the  action  was  brought, 
was  not  proved. 

Judgment  and  order  reversed  and  cause  remanded  for  a new 
trial. 

Mokbibon,  0.  J.,  Myrick,  J.,  McKinstry,  J.,  and  Thorn- 
ton,  J.,  concurred. 

Petition  for  a rehearing  denied. 


tin  But-  February  27,  1883.] 

CHARLES  MoLAUGHLIN,  Respondent,  v.  CHRISTO- 
PHER HELD,  Appellant. 

Ejictm«xt — CoNOUttsioNAi.  Grant — Patent. — In  an  action  of  ejectment  based 
oo  a patent  purporting  to  bare  been  Issued  In  pursuance  of  a grant  by  Con- 
gress, It  Is  competent  for  tbe  defendant  to  attack  tbe  validity  of  tbe  patent 
on  the  ground  that  the  land  was  excepted  from  the  grant 

Appeal  from  a judgment  of  the  late  District  Court  of  the 
Fifth  Judicial  District,  county  of  San  Joaquin,  and  from  an 
order  refusing  a new  trial 

J.  H.  Budd,  for  Appellant 

Lands  within  the  limits  of  the  tract  of  land  called  “ Moquele- 
mos”  were  not  sold  or  granted  under  the  authority  of  the  United 
States  to  the  Western  Pacific  Railroad  Company.  ( McLaughlin 
v.  Fowler,  52  Cal.  203:  Newhall  v.  Sanger,  92  U.  S.  761.) 

The  patent  for  the  defendant  having  been  for  land  reserved 
from  such  appropriation  is  void. 

To  the  same  effect  are  the  cases  of  Patterson  v.  Winn,  11 
Wheat.  380;  Easton  v.  Salisbury,  21  How.  432;  Kissell  v.  St. 
Louis  Schools,  18  How.  27 ; Summers  v.  Dickenson,  9 CaL  654; 
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Carr  v-  Quigley,  57  Cal.  394;  Doll  v.  Meador,  16  Cal.  325; 
Terry  v.  Megerle,  24  Cal.  609. 

Patents  issued  without  authority  of  law,  for  land,  are  abso- 
lutely void.  ( Summers  v.  Dickenson,  9 Cal.  654;  Parker  v. 
Duff,  47  Cal.  554;  People  v.  Carrick,  51  CaL  325;  Easton  v. 
Salisbury,  21  How.  432;  Stoddard  v.  Chambers,  2 How.  318  ; 
Polk's  Lessee  v.  Wendal,  9 Cranch,  87 ; Patterson  v.  Winn,  11 
Wheat.  380;  Wilcox  v.  Jackson,  13  Peters,  511;  Kissell  v.  St. 
Louis  Schools,  18  How.  27;  Reichart  v.  Felps,  6 Wall.  160; 
Wright  v.  Rutgers,  14  Mo.  585. 

Mich.  Mullany,  of  counsel  for  Appellant. 

Tully  R.  Wise,  for  Respondent. 

The  question  is  whether  in  an  action  of  ejectment  a person 
having  no  title  can  give  in  evidence  facts  that  would  render  a 
patent  perfect  on  its  face  null  and  void.  We  maintain  that  such 
evidence  is  inadmissible.  ( Bledsoe’s  Devisees  v.  Well,  4 Bibb. 
329 ; Doll  v.  Meador,  16  Cal.  327 ; Jackson  v.  Lawton,  10  Johns. 
24 ; Patterson  v.  Tatum,  3 Sawy.  172 ; Dodge  v.  Perez,  2 Sawy. 
654;  Jackson  v.  May,  16  Johns.  184;  Jackson  v.  Hudson,  3 
Johns.  374;  Moutry  v.  Whitney,  14  Wall.  434;  U.  S.  v.  Ather- 
ton, 102  U.  S.  372 ; U.  S.  v.  Schurt,  102  U.  S.  404 ; Marquez  v. 
Frisbie,  101  U.  S.  475;  Chapman  v.  Quinn,  56  Cal.  256; 
French  v.  Fyan,  93  U.  S.  169;  Shepley  v.  Cowan,  91  U.  S. 
339;  93  U.  S.  169.) 

Upon  questions  of  fact  the  decision  of  the  land  office  is 
conclusive.  ( Dilla  v.  BohaU,  53  CaL  710;  Powers  v.  Leith,  53 
Cal.  711.) 

Whenever  authority  is  given  to  issue  a patent  upon  a prior 
state  of  facts,  the  authority  to  ascertain  the  facts  is  implied. 

The  judicial  department  has  no  authority  to  decide  questions 
except  when  the  law  gives  it  ( Berry  v.  Cammct,  44  Cal.  347 ; 
Hosmer  v.  Wallace,  47  Cal.  461 ; Hestres  v.  Brennan,  50  Cal. 
211 ; Weaver  v.  Fairchild,  50  Cal.  360.) 

There  is  nothing  in  the  world  that  is  more  a question  of  fact 
than  the  location  of  a Mexican  grant  ( Hildebrand  v.  Stewart 
41  Cal.  387 ; Burrell  v.  Haw,  40  Cal.  373 ; Hess  v.  Bolinger,  48 
Cal.  349;  Rutledge  v.  Murphy,  51  Cal.  388.) 

LXIII.  Cil. — 14 
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In  this  case  the  appellant  did  not  appeal  to  the  commissioner 
and  he  could  not  defeat  us  in  equity.  (See  Sac.  Savings  Bank 
v.  Hynes,  50  Cal.  196.)  Shipley  v.  Cowan,  91  U.  S.  340,  also 
holds  that  the  rulings  of  the  land  officers  are  conclusive. 

The  Statute  of  Limitations  has  run  in  our  favor  against  all 
the  world  but  the  government.  (See  Lord  v.  Sawyer,  57 
Cal.  65.) 

F.  T.  Baldwin,  and  J.  C.  Campbell,  also  for  Respondent. 

The  facta  sufficiently  appear  in  the  opinion  of  the  court 

Pee  Ccelam. — This  was  an  action  of  ejectment  in  which 
judgment  was  rendered  for  plaintiff.  This  appeal  is  prosecuted 
by  defendant 

The  plaintiff  claimed  under  a patent  of  the  United  States 
purporting  on  its  face  to  have  been  issued  under  a gTantof  land 
made  to  the  Central  Pacific  Railroad  Company,  and  the  Western 
Pacific  Railroad  Company,  by  acts  of  Congress  passed  in  the 
years  1862  and  1864.  This  patent  was  offered  in  evidence, 
together  with  other  evidence,  and  to  both  patent  and  the  evi- 
dence referred  to,  various  objections  were  made  by  defendant. 
These  objections  were  overruled  by  the  court,  and  exceptions 
were  reserved  by  defendant  to  its  rulings,  as  to  which  we  con- 
sider it  only  necessary  to  say  that  we  find  no  error  in  the  rulings 
excepted  to. 

To  defeat  the  recovery  by  plaintiff  defendant  offered  to  show 
that  at  the  time  of  the  grant  by  Congress  under  which  the  patent 
to  plaintiff’s  grantor  purports  to  have  been  issued,  the  land  in 
controversy  was  included  within  the  exterior  limits  of  a tract  of 
land  claimed  as  a Mexican  grant,  and  known  as  “ Moquelamos,” 
which  was  reserved  from  the  grant  to  the  railroads  mentioned ; 
that  afterwards,  on  the  5th  of  December,  1876,  he  (defendant) 
was  a qualified  pre-emptor,  and  as  such  entered  on  the  land  in 
dispute  for  the  purpose  of  acquiring  the  title  thereto  under  the 
pre-emption  laws  of  the  United  States,  and  has  improved  the 
land  and  continued  to  reside  thereon  ever  since;  that  at  the  time 
of  his  settlement  the  land  was  and  ever  since  has  been  surveyed 
agricultural  land  of  the  United  States,  and  subject  to  pre-emp- 
tion; that  on  the  1st  day  of  February,  1877,  he  ( defendant  J 
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prepared  and  offered  to  file  in  the  land  office  of  the  proper  dis- 
trict his  declaratory  statement  in  due  form  of  law,  of  his  claim 
to  the  land,  and  that  the  register  of  the  land  office,  without 
right  refused  to  permit  him  to  do  so,  from  which  decision  of  the 
register  he  appealed,  and  hio  appeal  is  still  pending  and  unde- 
termined before  the  commissioner  of  the  general  land  office  at 
Washington.  This  offer  was  excluded  by  the  court,  and  de- 
fendant reserved  an  exception  to  the  ruling. 

This  was  held  to  be  error  in  Carr  v.  Quigley,  57  Cal.  395, 
which  cause  was  decided  by  Department  One,  and  on  petition 
for  rehearing  was  approved  by  the  court  in  Bank.  On  the 
authority  of  that  case  the  judgment  and  order  are  reversed  and 
cause  remanded  for  a new  trial. 

Ross,  J.,  dissenting. — I dissent.  The  action  is  ejectment 
for  the  recovery  of  the  possession  of  the  northeast  quarter  and 
the  cast  half  of  the  northwest  quarter  of  section  19,  township  4 
north,  of  range  9 east,  containing  two  hundred  and  forty  acres 
of  land. 

Judgment  for  plaintiff.  Appeal  by  defendant. 

The  statement  on  motion  for  new  trial  recites: — 

“ On  the  trial  of  the  action,  plaintiff  offered  and  read  in  evi- 
dence, under  the  objection  of  defendant,  a patent  in  due  form  of 
law,  signed  by  the  President  of  the  United  States,  which  patent 
recited  that  a grant  of  land  had  been  made  by  the  United  States 
to  the  Central  Pacific  Railroad  Company,  and  to  the  Western 
Pacific  Railroad  Company  by  acts  of  Congress  in  the  years 
1862  and  1864,  and  by  joint  resolution  of  Congress  passed  in 
1865,  which  purported  to  convey  the  land  in  question;  and 
plaintiff  also  offered  in  evidence  articles  of  consolidation  be- 
tween the  Central  Pacific  Railroad  Company  of  California  and 
the  Western  Pacific  Railroad  Company  of  California,  showing 
that  the  two  corporations  were  united  under  the  name  of  the 
Central  Pacific  Railroad  Company. 

“The  defendant  objected  to  said  patent  as  evidence  on  the 
grounds : — 

“ 1st.  Said  land  described  in  said  patent  does  not  appear  to 
have  been  granted  to  said  Western  Pacific  Railroad  Company. 

“2<L  There  was  no  evidence  that  the  said  Central  Pacific 
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Railroad  Company  was  the  successor  in  interest  of  the  Western 
Pacific  Railroad  Company. 

“ 3d.  There  was  no  evidence  that  the  land  in  complaint  men- 
tioned was  ever  granted  to  said  Western  Pacific  Railroad  Com- 
pany or  said  Central  Pacific  Railroad  Company,  or  to  either  of 
said  companies. 

“ 4th.  There  was  no  evidence  that  said  Western  Pacific  Rail- 
road Company  ever  was  or  now  is  a corporation  de  facto  or  de 
jure. 

“ The  court  overruled  the  objections  and  the  defendant  excepted. 

“And  plaintiff  under  similar  objection  and  exception  read 
said  patent  in  evidence,  and  also  a deed  from  said  Central  Pa- 
cific Railroad  Company  to  plaintiff,  purporting  to  convey  said 
land  to  the  plaintiff  in  this  action. 

“ Defendant  admitted  that  he  was  in  possession  of  the  land 
sued  for  in  this  action  at  the  time  of  the  commencement  of  the 
action,  and  has  been  in  such  possession  ever  since. 

“ It  was  further  admitted  on  the  part  of  defendant  that  the 
value  of  the  use  and  occupation  of  said  land  and  premises  is 
thirty  cents  per  acre  per  annum.  Plaintiff  rested.” 

The  objections  to  the  patent  were  properly  overruled.  The 
patent  being  in  due  form  of  law,  every  presumption  is  in  favor 
of  the  regularity  of  the  proceedings  preceding  its  issue.  Accord- 
ing to  the  record,  it  recites  that  the  United  States  by  acts  of 
Congress  passed  in  the  years  1862  and  1864,  and  by  joint  reso- 
lution of  Congress  passed  in  1865,  purported  to  convey  the  land 
in  question  to  the  Central  Pacific  and  Western  Pacific  Railroad 
Companies.  The  United  States  thus  purporting  to  convey  the 
land,  prima  facie,  at  least,  did  convey  it 

The  record  further  shows  that  the  plaintiff  introduced  in  evi- 
dence, without  objection,  articles  of  consolidation  between  the 
two  named  companies,  “showing  that  the  two  corporations  were 
united  under  the  name  of  the  Central  Pacific  Railroad  Com- 
pany,” and  followed  this  with  the  introduction  of  a deed  from 
the  last-named  company  to  the  plaintiff,  purporting  to  convey  to 
him  the  same  land.  This  made  a prima  facie  case  of  title  in 
plaintiff  from  which  the  right  of  possession  of  the  premises  fol- 
lowed. But  to  defeat  the  plaintiff’s  recovery,  the  defendant 
offered  to  show  that  at  the  time  of  the  grant  by  Congress  to  the 
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railroad  companies,  the  land  in  question  was  included  within 
the  exterior  limits  of  a tract  of  land  claimed  as  a Mexican  grant 
and  known  as  “ Moquelainos  ” and  was  therefore  reserved  from 
the  railroad  grant;  that  subsequently,  to  wit,  December  5,  1876, 
he,  defendant,  was  a qualified  pre-emptor,  and  as  such  entered 
on  the  tract  in  dispute  for  the  purpose  of  acquiring  the  title 
thereto  under  the  pre-emption  laws  of  the  United  States,  and 
has  improved  the  land  and  continued  to  reside  thereon  ever 
since;  that  at  the  time  of  his  settlement  the  land  was,  and  ever 
since  has  been,  surveyed  agricultural  land  of  the  United  States, 
and  subject  to  pre-emption;  that  on  the  1st  day  of  February, 
1877,  defendant  prepared  and  offered  to  file  in  the  land  office  of 
the  proper  district  his  declaratory  statement  in  due  form  of  law, 
of  his  claim  to  the  land,  and  that  the  register  of  the  land  office 
wrongfully  and  unlawfully  refused  to  permit  him  so  to  do,  from 
which  decision  of  the  register  defendant  appealed,  and  which 
appeal  is  still  pending  and  undetermined  before  the  commis- 
sioner of  the  land  office  at  Washington. 

In  the  offer  no  reason  is  assigned  for  the  refusal  of  the  regis- 
ter to  permit  the  filing  of  the  declaratory  statement,  but  in  his 
answer  the  defendant  avers  that  such  refusal  was  based  “ on  the 
sole  ground  that  said  pretended  patent  for  said  land  had  been 
issued  by  the  United  States.” 

If  that  be  accepted  as  the  ground,  the  reason  was  a good  one, 
because  as  the  patent  is  regular  on  its  face,  and  as  every  pre- 
sumption is  in  favor  of  the  regularity  of  the  proceedings  on 
which  it  is  based,  the  case  presented  to  the  register  was  one  in 
which  there  was  an  application  on  the  part  of  a pre-emptor  to 
file  a declaratory  statement  for  a piece  of  land  to  which  the  gov- 
ernment had  already  conveyed  away  all  of  its  title  by  patent 
duly  issued. 

But  the  defendant’s  offer  of  proof  did  not  disclose  the  ground 
on  which  the  register  refused  to  file  the  statement,  nor  the  date 
of  the  issuance  of  the  patent,  ami  the  plaintiff’s  objections  to  the 
proposed  testimony,  which  were  sustained  by  the  court  below, 
went  principally  to  the  point  that  the  defendant’s  position  was 
not  such  as  entitled  him  to  call  in  question  the  validity  of  the 
patent  under  which  the  plaintiff  claimed.  That  position,  I 
think,  should  be  sustained.  That  the  defendant  has  no  title  to 


Digitized  by  Google 


214 


McLaughlin  v.  Hxld. 


[Sup.  Gt. 


\ — . 

the  land  is  obvious.  When  he  sought  to  obtain  it  through  the 
only  channel  through  which  it  could  be  obtained  — the  land 
department  of  the  government — he  was  met  at  the  threshold  by 
a refusal  on  the  part  of  the  government  officer  to  permit  him  to 
take  the  first  step  in  the  proceedings  prescribed  by  Congress  for 
the  acquisition  of  title  from  the  government. 

As  already  observed,  the  defendant’s  offer  doee  not  disclose 
the  ground  of  that  refusal.  But  in  the  absence  of  a showing  to 
the  contrary,  we  are  bound  to  presume  that  the  officer  acted 
rightly  — perhaps  for  the  reason  stated  in  the  defendant’s 
answer,  that  the  government  had  already  executed  a patent  to 
another  party  for  the  same  land  — perhaps  because  the  defend- 
ant’s declaratory  statement  did  not  show  that  he  had  ever  settled 
on  the  land.  But  whatever  the  reason,  the  fact  remains  that  he 
did  refuse.  In  no  sense  is  the  defendant  in  privity  with  the 
government  Proof  of  his  settlement  and  improvement  of  the 
land  it  was  essential  for  him  to  make  before  he  could  be  entitled 
to  enter  it;  and  of  this  proof,  as  we  held  in  Chapman  v.  Quinn, 
66  Cal.  274,  “ the  register  and  rereiver  are  the  exclusive  judges, 
subject  to  the  supervision  and  control  of  their  superior  officers 
of  the  land  department.  The  courts  have  no  power  to  substitute 
their  judgment  upon  the  facts  of  the  defendant’s  alleged  settle- 
ment and  improvement  of  the  land  for  that  of  the  officers  to 
whose  judgment  Congress  has  confided  the  determination  of 
those  questions.”  So  that  we  have  here  the  case  of  a defendant 
who  has  never  filed  a declaratory  statement,  never  made  proof 
of  settlement,  never  paid  any  money,  never  received  any  certifi- 
cate or  other  recognition  from  the  officers  of  the  land  depart- 
ment, seeking  in  an  ordinary  action  of  ejectment  to  attack  the 
validity  of  a patent  which  is  regular  on  its  face,  and  which 
purports  to  convey  the  land  from  the  government  to  the  plain- 
tiff’s grantor.  If  that  can  be  done,  of  what  avail  is  the  govern- 
ment patent  ? 

If  the  proceedings  on  which  it  is  based  can  be  called  in  qurs- 
tion  by  every  stranger  who  chooses  to  enter  into  the  possession 
of  the  land  described  in  it,  where  is  the  security  intended  to  be 
conferred  by  it?  It  is,  indeed,  difficult  to  perceive  the  use  of 
such  an  instrument  if  the  antecedent  proceedings  are  open  to 
controversy  to  the  same  extent  after  as  before  its  issue. 

“ The  object  of  the  patent,”  said  the  court  in  Doll  v.  Meador, 
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16  Cal.  326,  “ is  to  give  security  and  quiet  to  its  holder,  as  to 
the  title  of  the  property  which  it  purports  to  transfer  to  him; 
but  such  patent  would  be  anything  but  an  instrument  of  security 
and  repose,  if  every  one  not  in  privity  with  the  original  owner 
of  the  title,  but  simply  hoping  that  by  some  future  action  of 
the  government  he  may  possibly  possess  some  interest  in  the 
property,  could  compel  the  patentee  in  every  instance  in  which 
he  may  seek  the  aid  of  the  legal  tribunals,  to  establish  the  valid- 
ity and  regularity  of  the  action  of  the  officers  of  the  State  in  the 
selection  of  the  land,  and  in  the  issuance  of  the  patent.” 

It  is  true  that  if  a patent  is  issued  without  authority  it  may 
be  collaterally  attacked  in  a court  of  law.  But  this  exception 
from  the  general  doctrine  respecting  the  presumptions  attending 
such  instruments  is,  as  was  held  by  the  Supreme  Court  of  ihe 
United  States  in  the  recent  case  oi  The  St.  Louis  Smelting  <&  Le- 
aning Company  v.  Kemp,  104  U.  S.  645,  “subject  to  the  qualifi- 
cation, that  when  the  authority  depends  upon  the  existence  of 
particular  facts,  or  upon  the  performance  of  certain  antecedent 
acts,  and  it  is  the  duty  of  the  land  department  to  ascertain 
whether  the  facts  exist,  or  the  acts  have  been  performed,  its 
determination  is  as  conclusive  of  the  existence  of  the  authority 
against  any  collateral  attack,  as  is  its  determination  upon  any 
other  matter  properly  submitted  to  its  decision.” 

In  the  case  before  us,  the  patent,  as  has  been  already 
observed,  is  in  due  form  of  law,  and  the  land  it  purports  to 
convey  is  within  a section  embraced  in  the  railroad  grant 
Bead,  therefore,  in  the  light  of  the  law,  or  of  anything  of  which 
the  court  must  take  judicial  notice,  it  cannot  be  said  that  the 
patent  is  invalid.  It  is  true  that  if  the  particular  piece  of  land 
embraced  in  the  patent  was  included  within  the  limits  of  a 
claimed  Mexican  grant,  it  was  reserved  from  the  grant  to  the 
railroad  company.  ( Newhall  v.  Sanger,  92  U.  S.  761.)  But 
upon  what  department  of  the  government  devolved  the  duty  of 
ascertaining  the  fact  in  relation  to  that  matter?  That  it  was 
a question  of  fact  cannot  be  doubted.  It  could  only  be  ascer- 
tained by  a survey  of  the  premises.  It  wras  one  of  the  facts  the 
officers  of  the  land  department  were  called  upon  to  determine 
before  they  could  issue  the  patent  to  the  grantee ; and  being  one 
of  the  facts  properly  determinable  by  those  officers,  their  deter- 
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miuation  in  favor  of  the  grantee,  as  evidenced  by  the  patent,  is 
conclusive  on  a collateral  attack  in  an  action  at  law,  more 
especially  by  a stranger  to  the  common  or  paramount  source  of 
title.  ( The  St.  Louis  Smelting  and  Refining  Company  v. 
Kemp,  supra;  French  v.  Fyan,  93  U.  S.  169 ; Marquez  v.  Fris- 
bie,  101  U.  S.  475 ; United  States  v.  Atherton,  102  U.  S.  372 ; 
U nited  States  v.  Schurz,  102  U.  S.  404 ; Patterson  v.  Tatum,  3 
Sawy.  172 ; Bladsoe's  Devisees  v.  Well,  4 Bibb,  329 ; Alexander 
v.  Greenup,  1 Munf.  134;  Churchill  v.  Anderson,  56  Cal.  55; 
Chapman  v.  Quinn,  56  Cal.  266.) 

There  is  a recent  case  entitled  Carr  v.  Quigley,  57  Cal.  394, 
decided  by  this  court  since  the  cases  of  Churchill  v.  Anderson, 
and  Chapman  v.  Quinn,  which,  without  noticing  them,  contra- 
venes the  doctrine  of  those  cases  and  of  the  other  cases  cited. 
The  cases  cited  by  Department  One  (57  CaL  395),  in  support  of 
the  conclusion  reached  by  it  in  Carr  v.  Quigley,  were  Doll  v. 
Meador,  16  Cal.  295,  and  Newhall  v.  Sanger,  92  U.  S.  761. 
But  a closer  examination  of  those  cases  shows  that  neither  of 
them  sustains  the  conclusion  reached  in  Carr  v.  Quigley. 

Doll  v.  Meador  was  an  action  of  ejectment  brought  to  recover 
the  possession  of  a lot  of  land  in  the  town  of  Bed  Bluff,  county 
of  Tehama,  the  plaintiff  basing  his  right  to  recover  upon  a patent 
issued  by  the  State.  The  defense  rested,  as  stated  by  the  court 
itself  (16  Cal.  320),  “ upon  the  alleged  reservation  of  the  tract 
embraced  in  the  patent  to  the  plaintiff,  from  location  by  the 
State,  as  part  of  the  land  granted  to  her,  on  the  ground  of  its 
previous  selection  as  a town  site.  On  the  trial  the  defendant 
offered  to  prove  various  facts  showing  its  selection  and  survey 
into  blocks  and  lots,  and  its  settlement  and  occupation  by  citi- 
zens of  the  United  States  and  of  this  State,  as  early  as  June, 
1850,  and  its  continued  use  and  occupation  by  them  as  a town 
site,  and  for  the  purposes  of  trade,  and  not  agriculture,  ever 
since;  and  the  possession  and  use  of  the  lot  in  controversy  by 
the  defendants,  or  parties  through  whom  they  claim,  for  the  like 
purpose,  continuously  since  the  original  selection;  also  that  the 
tract  was  first  officially  surveyed,  and  the  survey  thereof 
approved  under  the  laws  of  the  United  States,  and  by  their 
proper  officers,  on  the  thirty-first  of  March,  1855  ; that  the  tract 
was  then  designated  as  such  town  site  in  the  official  plat  of  the 
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survey ; that  a certified  copy  of  the  plat  was  on  file  in  the  office 
of  the  receiver  and  register  of  the  United  States  land  office 
at  Marysville,  at  the  time  of  the  location  referred  to  in  the 
patent  to  the  plaintiff,  and  that  no  patent  from  the  United 
States  for  the  tract,  or  certified  list  embracing  the  same,  made  by 
the  commissioner  of  the  general  land  office  of  the  United  States, 
has  ever  been  issued  to  the  State.  The  proof  offered,  except  as 
to  the  issuance  of  a patent  by  the  United  States,  or  a certified 
list  by  the  commissioner  of  the  general  land  office,  was,  under 
the  objection  of  the  plaintiff,  excluded,  and  as  to  the  patent  and 
certified  list  the  proof  was  held  incompetent,  and  it  is  upon 
exceptions  taken  to  the  rulings  in  these  respects  that  the  de- 
fendants seek  a reversal  of  judgment” 

In  DoU  v.  Meador,  therefore,  the  defendants  sought  to  show, 
by  matters  dehors  the  patent,  that  the  disputed  premises  were 
reserved  from  the  grant  to  the  State  because  within  the  town 
site  of  Red  Bluff,  and  thus  to  avoid  the  State  patent ; while  in 
the  case  now  before  us  the  defendant  seeks  to  show,  by  matters 
dehors  the  patent,  that  the  disputed  premises  were  reserved  from 
the  grant  to  the  railroad  company,  because  within  the  limits  of 
a claimed  Mexican  grant,  and  thus  to  avoid  the  patent  of  the 
United  States. 

The  difference,  if  any,  in  the  position  of  the  respective  plain- 
tiffs, is  undoubtedly  in  favor  of  the  plaintiff  in  the  present  case 
who  claims  under  a patent  from  the  United  States,  while  the 
defendants  in  each  are  without  title  and  without  privity  with 
the  paramount  or  common  source  of  title. 

In  Doll  v.  Meador  the  court  distinctly  decided  the  relation  of 
the  defendants  to  the  title  was  not  such  as  to  allow  them  to 
question  the  validity  and  efficacy  of  the  patent  under  which  the 
plaintiff  claimed,  and  concluded  the  opinion  in  these  words: 
“Until  some  one  appears  prepared  to  trace  title  to  himself  from 
a common  or  paramount  source,  parties  who  are  clothed  with 
the  solemn  evidence  of  title  furnished  by  the  patent  of  the  State 
may  rest  in  security  without  fear  of  any  successful  disturbance 
in  the  enjoyment  of  the  property  held  by  them,  whether  that 
property  be  a portion  of  the  school  lands  or  swamp  lands 
granted  to  the  State  by  the  general  government.” 

In  Neu'hall  v.  Sanger,  92  U.  S.  761,  both  parties  had  a patent 
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for  the  disputed  premises,  the  plaintiff  claiming  under  a patent 
issued  in  professed  compliance  with  the  requirements  of  the  acts 
of  Congress  commonly  known  as  the  Pacific  railroad  acts,  and 
the  defendant  under  a patent  of  a later  date,  which  recited  that 
the  land  was  within  the  exterior  limits  of  the  Moquelamos 
grant,  and  that  a patent  had,  by  mistake,  been  issued  to  the 
railroad  company.  The  object  of  the  suit,  which  was  a bill  in 
equity,  was  to  determine  the  ownership  of  the  land. 

Enough  has  been  said  to  show  that  neither  Doll  v.  Meador 
nor  Newhall  v.  Sanger  at  all  support  the  decision  in  Carr  v. 
Quigley,  while  DoU  v.  Meador  is  really  an  adjudication  the 
other  way. 

When  the  petition  to  have  the  case  of  Carr  v.  Quigley  heard 
before  the  court  in  Bank  was  denied  (57  CaL  395),  the  refusal 
was  based  on  the  case  of  McLaughlin  v.  Powell,  50  CaL  64. 
Yet  that  case  does  not  sustain  it  either,  for  there  the  patent 
itself  contained,  as  a part  of  the  description,  an  express  excep- 
tion of  “ all  mineral  lands,”  should  any  be  found  in  the  tracts 
described  in  it;  and  the  court  held  that  parol  evidence  was 
competent  to  show  that  the  demanded  premises  -were  mineral 
lands. 

I am  convinced  that  the  cases  cited  in  support  of  Carr  v. 
Quigley  do  not  support  it ; that  it  is  opposed  to  the  other  cases 
cited,  is  wrong  in  principle,  an  J therefore  ought  to  be  overruled. 

In  my  opinion  the  judgment  and  order  appealed  from  should 
be  affirmed. 

McKee,  J.,  concurred  in  the  dissenting  opinion  of  Ms 
Justice  Ross. 

Petition  for  a rehearing  denied 
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• [In  Bank. — February  28,  1888.] 

THE  PEOPLE,  Appellant,  v.  GEORGE  L.  JORDAN, 
Respondent. 


Fob m an  Acquittal  — Jcdomkht  oft  DnMUKr.nn  to  Iktobmatiok. — pending  f 
demurrer  to  an  Information,  a new  Information  wag  filed,  and  afterward*  ttu 
demurrer  to  the  former  Information  was  sustained,  but  no  order  was  made  o' 
requested  permitting  a new  information  to  be  filed,  nor  was  any  opinion  ex 
pressed  that  the  objection  raised  could  be  avoided  by  a new  information  as 
provided  for  In  section  1008,  Penal  Code.  Held,  the  Judgment  on  demurrer  to 
the  first  Information  was  a bar  to  another  prosecution. 


Appeal  from  an  order  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco,  discharging  the  defendant. 

A.  L.  Hart,  Attorney-General,  for  Appellant. 

J.  M.  Lucas,  for  Respondent 

Pee  Curiam. — On  the  26th  of  May,  1882,  an  information 
was  filed  accusing  the  defendant  of  a misdemeanor,  to  which  in- 
formation the  defendant  demurred.  The  demurrer  was  argued 
and  submitted.  On  the  15th  of  July,  after  the  court  had  iu 
open  court  intimated  its  intention  to  sustain  the  demurrer,  the 
district  attorney  filed  a second  information  based  on  the  same 
offense.  No  leave  of  the  court  was  asked  or  given  for  filing  the 
second  information.  On  the  22d  of  July  the  court  made  an 
order  sustaining  the  demurrer  to  the  first  information  — but  no 
order  was  made  or  requested,  or  opinion  expressed,  as  provided 
for  in  section  1008  of  the  Penal  Code.  The  defendant  then 
moved  to  dismiss  the  prosecution  on  the  second  information, 
which  was  granted,  on  the  ground  that  the  sustaining  of  the  de- 
murrer to  the  first  information,  without  directing  the  filing  of  a 
new  information,  the  second  being  substantially  the  same  as  the 
first,  and  for  the  same  offense  is  final  under  section  1008  of  the 
Penal  Code,  and  is  a bar  to  another  prosecution;  and  the  de- 
fendant was  discharged  and  his  bail  exonerated. 

From  this  order  the  people  appealed. 

We  think  the  action  of  the  court  below,  as  to  the  second  in- 
formation, was  correct.  It  makes  no  difference  that  the  second 
information  was  filed  before  the  judgment  on  the  demurrer. 
When  the  judgment  on  demurrer  was  rendered,  there  being  no 
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direction  for  a new  information  or  re-submission,  it  became  and 
was  a bar  to  another  prosecution  for  the  same  offense.  The 
legislature  seem,  in  the  section  referred  to,  to  have  made  a 
second  prosecution  in  case  of  demurrer  sustained,  depend  upon 
the  judicial  opinion  of  the  court  that  the  objection  raised  by 
the  demurrer  may  be  avoided  on  a new  information ; and  in  the 
absence  of  such  opinion  the  prosecution  for  that  offense  is  at  an 
end.  People  v.  Allen , 61  Cal.  140,  was  not  the  case  of  de- 
murrer sustained. 

Order  affirmed. 


t Department  One. — March  2,  1888.] 

HAMILTON  W.  GRAY,  Appellant,  v.  MATTHEW 
NUN AN,  Shebiff,  etc.,  Respondent. 


Writ  or  Possession  — Husband  and  Wife. — It  Is  the  duty  of  the  sheriff,  under 
a writ  of  possession  against  the  husband,  to  dispossess  the  wife  found  in  pos- 
session. notwithstanding  she  may  have  instituted  divorce  proceedings  prior  to 
the  commencement  of  the  action  for  possession,  if  her  only  claim  to  the  prop- 
erty is  such  as  she  has  by  reason  of  her  marital  relations. 

Practice  — New  Trial — Notice  or  Motion  — Presumption. — Respondent  ob- 
jected on  appeal  to  the  consideration  of  the  statement  on  motion  for  new 
trial,  because  no  notice  of  Intention  to  move  for  new  trial  was  filed  or  served. 
The  transcript  contained  a stipulation  giving  plaintiff  further  time  within 
which  to  serve  hla  statement,  and  when  It  was  served  on  defendant’s  attorney, 
the  latter.  In  acknowledging  its  receipt,  reserved  the  right  to  object  that  It 
was  not  served  In  time,  but  at  no  time  In  the  court  below  objected  to  Its 
settlement  or  consideration  on  the  ground  that  proper  notice  of  intention  to 
move  for  a new  trial  had  not  been  given.  The  court  below.  In  denying  tbs 
motion,  did  not  proceed  upon  the  supposed  want  of  notice  of  intention,  but 
upon  the  determination  of  the  question  presented  by  the  motion  Itself.  Held, 
that  it  would  be  presumed  the  court  below  found  that  proper  notice  waa  given, 
or  that  defendant  had  waived  the  objection. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a 
new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

WHliam  Reade,  for  Appellant. 

The  evidence  is  insufficient  to  justify  the  verdict 
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No  evidence  was  introduced  or  offered  to  prove  any  title  in 
Jane  Canavan,  except  such  as  she  derived  as  the  wife  of  Janies 
under  the  lease  to  him. 

The  mere  pending  of  divorce  proceedings  does  not  change  the 
relations  of  husband  and  wife  so  as  to  confer  upon  the  wife  an 
interest  in  the  realty,  or  create  a distinct  title  and  possession 
from  the  hubsand. 

Wife  cannot  set  up  adverse  possession  during  coverture. 
( Frink  v.  Alsip,  49  Cal.  104;  Lord  v.  Hough,  43  Cal.  581; 
Van  Maren  v.  Johnson,  15  CaL  308.) 

The  possession  of  premises  occupied  by  husband  and  wife, 
which  is  either  common  property  or  the  separate  property  of  the 
husband,  is  deemed  in  law  to  be  in  the  husband.  ( Bernal  v. 
Oleim,  33  Cal.  675.) 

A judgment  in  unlawful  detainer  is  sufficient  authority  to 
put  out  any  member  of  his  (defendant’s)  family.  ( Saunders  v. 
Webber,  39  CaL  287.) 

M.  C,  Hassett,  for  Respondent. 

Ross,  J. — Objection  is  made  to  the  consideration  of  the  state- 
ment on  motion  for  a new  trial,  because,  as  is  said,  no  notice  of 
intention  to  move  for  a new  trial  was  filed  or  served.  We  find 
in  the  transcript  a stipulation  on  the  part  of  defendant,  giving 
the  plaintiff  further  time  within  which  to  serve  his  statement  on 
motion  for  new  trial ; and  when  the  statement  was  served  on 
defendant’s  attorney,  the  latter  in  acknowledging  its  receipt,  re- 
served the  right  to  object  that  the  statement  was  not  served  in 
time,  but  at  no  time  in  the  court  below  objected  to  the  settlement 
or  consideration  of  the  statement  on  the  ground  that  proper 
notice  of  intention  to  move  for  a new  trial  had  not  been  given. 
The  court  below,  in  denying  the  motion,  does  not  appear  to 
have  proceeded  upon  the  supposed  want  of  notice  of  intention, 
but  upon  the  determination  of  the  questions  presented  by  the 
motion  itself.  We  must  presume,  therefore,  that  the  court  below 
found  that  proper  notice  was  given,  or  that  defendant  had 
waived  the  objection. 

The  action  is  against  the  defendant,  as  sheriff,  for  his  failure 
to  execute  a writ  of  possession  issued  on  a judgment  rendered  in 
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one  of  the  late  County  Courts  in  favor  of  the  plaintiff,  and 
against  one  James  Canavan.  The  writ  was  placed  in  the  hands 
of  the  sheriff  by  the  plaintiff  on  the  18th  of  October,  1877,  to- 
gether with  his  fee  for  its  execution.  It  appears  that  Canavan 
was  not  personally  in  possession  of  the  property  when  the  judg- 
ment was  rendered,  nor  when  the  writ  was  placed  in  the  hands 
of  the  sheriff,  nor  was  he  there  in  person  at  any  time  after- 
wards; but  his  wife  was;  and  the  sheriff  refused  to  dispossess 
her  under  the  writ  for  the  reason  that  prior  to  the  judgment  on 
which  the  writ  was  based,  Mrs.  Canavan  had  instituted  a suit 
for  a divorce  from  her  husband,  and  was  at  the  time  of  the  ren- 
dition of  the  judgment  and  the  issuance  of  the  writ  in  posses- 
sion of  the  property.  On  this  state  of  facts  the  court  below 
instructed  the  jury: — 

“ In  this  case,  if  you  are  satisfied  that  prior  to  the  rendition 
of  this  judgment  in  the  County  Court  the  wife  was  in  possession 
of  that  property,  and  had  commenced  an  action  of  divorce 
against  the  husband,  which  involved  that  very  property,  then 
she  was  holding  adversely  to  him  and  would  not  be  bound  by 
this  writ,  and  the  writ  could  not  be  executed  against  her;  but, 
on  the  contrary,  if  you  find  from  the  testimony  they  were  living 
there  as  husband  and  wife,  or  that  she  entered  under  the  hus- 
band subsequent  to  the  rendition  of  the  judgment  or  the  com- 
mencement of  the  action  in  the  County  Court,  then  she  would 
be  liable  to  the  writ  and  should  be  removed ; in  other  words,  if 
she  was  holding  there  adversely  to  the  husband  at  the  time  this 
action  was  commenced  in  the  County  Court,  if  she  bad  com- 
menced her  action  of  divorce  prior  to  that  time,  and  was  holding 
adversely  to  him,  then  it  was  the  duty  of  the  sheriff  not  to  exe- 
cute the  writ  of  assistance  against  her,  and  he  would  not  be 
liable.” 

This  instruction  was  erroneous.  There  was  no  testimony  in- 
troduced tending  to  show  any  right  to  the  property  on  the  part 
of  Mrs.  Canavmi,  except  such  as  she  may  have  had  by  reason  of 
her  marital  relations  with  the  defendant  in  the  writ.  Under 
the  writ  against  the  husband  the  wife  should  have  been  dispos 
sessed.  ( Saunders  v.  Webber,  39  Cal.  287.) 

Judgment  and  order  reversed  and  cause  remanded  for  a new 
trial. 
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McKinstby,  J.,  and  McKee,  J.,  concurred. 
Hearing  in  Bank  denied. 


rDep*rtmmt  Out — March  2,  1883.] 

JOSEPH  BARSOLOU,  Respondent,  v.  R.  H.  NEWTON 
et  ax.,  R.  H.  NEWTON,  Appellant. 

SPECIFIC  PERFORMANCE  — DELAY  IN  THE  PAYMENT  OF  TRI  PURCHASE  MONEY  — 
Laches. — In  an  action  against  the  vendors  to  enforce  specific  performance 
of  a contract  for  the  sale  and  conveyance  of  real  estate,  where  a considerable 
delay  bad  occurred  In  the  payment  of  a portion  of  the  purchase  money.  It 
was  claimed  that  the  vendee  had  been  guilty  of  such  laches  as  rendered  It 
Inequitable  to  enforce  the  contract.  On  & review  of  the  facts,  held,  that  the 
charge  of  laches  was  unfounded.  It  appearing  that  the  vendee  had  taken  pos- 
session  with  the  consent  of  the  vendors,  and  made  valuable  Improvements  upon 
the  land,  and  that  the  vendors  assented  to  the  delay  in  the  first  Instance,  and 
subsequently  acquiesced  therein  without  giving  notice  that  payment  was 
required. 

Id. — Pleading  — Tender. — The  complaint  did  not  allege  a formal  tender,  but 
there  was  an  allegation  of  part  payment  and  an  offer  to  pay  the  balance. 
Held,  to  be  sufficient  under  the  circumstances  of  the  case. 

Id. — Subsequent  Paeol  Agreement  — Findino  — Evidence. — An  answer  was 
filed  by  one  of  the  defendants.  In  which  it  was  alleged  among  other  thing* 
that  after  the  making  of  the  contract,  the  vendee  became  Indebted  to  him 
In  a certain  amount  for  lumber  and  materials  used  In  the  construction  of  the 
Improvements  upon  the  land,  and  thereupon  entered  Into  a parol  agreement 
with  the  vendors,  whereby  it  was  stipulated  that  he  should  not  be  entitled  to 
a conveyance  so  long  as  this  amount  remained  unpaid.  The  court  below  found 
that  there  was  no  such  agreement,  and  this  finding  was  objected  to  as  being 
contrary  to  the  evidence.  Held,  that  the  answer  stated  a valid  agreement, 
but  that  the  finding  was  Justified  by  the  evidence. 

Ilk — Judgment  — Error  in  Computing  Interest. — An  objection  to  the  form 
of  the  Judgment  overruled  on  the  authority  of  Keller  v.  Lewis,  53  Cal.  118, 
but  an  objection  to  the  computation  of  Interest  upon  the  unpaid  balance  of 
the  purchase  money  was  sustained. 

Appeal  from  a judgment  of  the  Superior  Court  of  the 
oounty  of  Yolo,  and  from  an  order  refusing  a new  trial. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

W.  B.  Treadwell,  for  Appellant 

C.  P.  Sprague,  and  P.  H.  Sibley,  for  Respondent 

McKee,  J. — This  was  an  action  to  enforce  specific  perform- 
ance of  a contract  made  by  the  defendants  jointly,  for  the  sale 
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and  conveyance  of  a lot  of  land  in  the  town  of  Woodland  to 
Andrew  Weaver,  the  grantor  and  assignor  of  the  plaintiff. 
Schardin,  one  of  the  defendants,  admitted  all  the  allegations 
of  the  complaint,  and  averred  his  readiness  to  perform  the  con- 
tract; but  his  co-defendant  Newton  denied  the  allegations,  and 
averred  that  the  plaintiff  was  not  entitled  to  performance  of 
the  contract,  because,  by  a subsequent  parol  agreement  between 
Weaver  and  the  defendants,  Weaver  was  not  to  receive  a deed 
under  the  contract  until  he  paid  for  certain  lumber  and  mate- 
rials, which  were  furnished  to  him  for  constructing  improve- 
ments upon  the  land  which  he  had  purchased. 

It  appears  from  the  record  that  the  defendants  sold  the  land 
to  Weaver  on  the  8th  of  October,  1877,  for  six  hundred  and 
twenty-five  dollars,  and  executed  and  delivered  to  him  their 
agreement  in  writing  for  a good  and  sufficient  deed,  upon  pay- 
ment of  the  purchase  money,  on  or  before  October  8,  1879,  with 
interest  at  the  rate  of  one  per  cent  per  month,  payable  every 
three  months.;  and  to  secure  payment  of  that  sum  Weaver  gave 
them  his  promissory  note,  payable  on  or  before  the  8th  of 
October,  1879. 

Upon  the  completion  of  the  contract  Weaver,  by  the  consent 
of  the  defendants,  entered  upon  the  land,  made  valuable  im- 
provements upon  it,  and,  in  part  performance  of  his  contract, 
paid  defendants  between  the  21st  of  January,  1878,  and  the 
13th  of  October,  1880,  the  sum  of  five  hundred  and  twenty-eight 
dollars  and  fifty  cents.  Upon  receiving  the  payment  of  October 
13,  1880,  the  defendants  apportioned  the  amount  between  them- 
selves, Schardin  received  his  portion  as  the  complement  of  his 
share  of  the  purchase  money,  and  Newton  consented  that 
Weaver  should  have  his  own  time  to  pay  the  remainder,  if  he 
paid  promptly  the  interest  as  it  became  due.  On  September  17, 
1881,  Weaver  paid  Newton  one  hundred  dollars,  which  the  lat- 
ter received  and  indorsed  upon  the  note.  Every  year,  also, 
Weaver  paid  the  taxes  which  were  levied  upon  the  land,  except 
the  taxes  for  the  last  year,  which  were  voluntarily  paid  for  him 
by  Newton. 

Soon  after  the  last  payment  the  improvements  which  had 
been  built  upon  the  land  were  destroyed  by  fire.  Weaver  then 
offered  the  land  for  sale,  and  on  November  11,  1881,  he  pre- 
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sented  to  the  defendants  the  form  of  a deed  of  conveyance  of 
the  land,  which  he  requested  them  to  execute  and  acknowledge, 
offering  at  the  same  time  to  pay  the  balance  due  upon  the  pur- 
thase  money,  including  principal  and  interest.  Schardin  was 
ready  and  willing  to  execute  the  deed,  but  Newton  unqualifiedly 
refused  to  accept  the  money  or  to  execute  the  deed.  Next  day 
Weaver  sold  and  conveyed  the  land  to  the  plaintiff,  and  assigned 
to  him  the  “ agreement  for  a deed.”  The  conveyance  and  assign- 
ment the  plaintiff  had  recorded,  and  on  the  14th  of  November, 
1881,  he  exhibited  them,  as  recorded,  to  the  defendants,  and 
presented  to  them  a conveyance,  in  form,  of  the  land,  which  he 
requested  them  to  execute  and  acknowledge,  offering  to  pay  all 
the  money  due  and  unpaid,  according  to  the  terms  of  the  con- 
tract between  them  and  his  grantor  and  assignor.  Schardin 
executed  and  acknowledged  the  conveyance,  but  Newton  refused 
to  execute  it,  or  to  recognize  the  plaintiff  as  having  any  rights 
at  all  in  the  premisea  Both  offers  were  made  in  good  faith. 
Each  of  the  parties  making  them  had,  in  the  time  of  making 
them,  the  ability,  and  were  ready  to  pay  the  money. 

The  contract  itself  was  complete  and  certain,  and  fair  in  its 
terms;  it  was  also  mutual  in  its  remedies,  and  such  a one  as  a 
court  of  equity  will  enforce.  By  its  terms  time  for  the  pay- 
ment of  the  purchase  money  was  specified;  but  although  the 
purchaser  failed  to  pay  at  the  time  specified,  time  was  not  of  the 
essence  of  the  contract,  for  the  delay  in  making  payment  was 
excusable ; the  vendors  consented  to  it  and  acquiesced  in  it,  and 
never  at  any  time  withdrew  their  consent  by  giving  notice  to 
the  purchaser  that  they  required  performance  within  a specified 
time.  Laches  was  therefore  not  attributable  to  the  purchaser  in 
making  his  payments  under  the  contract.  When  time  is  not  of 
the  essence  of  a contract  for  the  conveyance  of  real  estate,  and 
has  not  been  made  so  by  notice,  then  the  mere  fact  that  the  pur- 
chaser, with  the  knowledge  and  consent  of  his  vendors,  enters 
upon  and  occupies  the  land  under  his  contract,  and  makes  valu- 
able improvements  thereon,  is  ordinarily  decisive  to  entitle  him 
to  the  favorable  interposition  of  a court  of  equity.  (Barnard, 
v.  Lee,  97  Mass.  95;  Qibsonv.  Patterson,  4 Ves.  90;  Waters  v. 
Travis,  9 Johns.  457 ; Edgcrlon  v.  Peckham,  11  Paige,  352.) 
And  when  in  addition  to  the  circumstances  of  entry  on  the  land, 
UCIII.  Cal. — ia 
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and  the  erection  of  valuable  improvements  upon  it,  there  has 
been  payment  of  the  greater  portion  of  the  purchase  money  and 
readiness  to  pay  the  remainder,  a purchaser  will  be  entitled  to 
relief  if  he  has  not  been  guilty  of  laches  in  applying  for  it,  or 
unless  there  be  some  circumstances  in  his  case  which  would 
render  it  inequitable  to  grant  relief. 

The  complaint  contains  no  allegation  of  a formal  tender;  but 
such  a tender  is  not  required  in  every  case.  ( Dowd  v.  Clarke, 
54  Cal.  48.)  Part  performance  and  readiness  to  perform  the 
remainder  was,  under  the  circumstances  of  the  case,  sufficient 
for  the  maintenance  of  the  action.  ( Brix  v.  Otto,  10  ILL  70; 
Buffalo  Catholic  Inst.  v.  Bitter,  87  N.  Y.  250.)  The  plaintiff 
was  therefore  entitled  to  a specific  performance  upon  payment 
of  the  remainder  of  the  purchase  money,  unless  Newton  had 
the  right  to  refuse  performance  until  the  purchaser  fulfilled  the 
agreement  averred  to  have  been  made  between  him  and  the 
defendants,  after  the  contract  for  the  conveyance  of  the  land. 

In  Hewlett  v.  Miller,  ante,  we  held  that  it  was  competent  for 
a defendant  in  an  action  for  specific  performance  to  show  that 
by  a subsequent  parol  agreement  he  was  to  retain  the  title  until 
other  money  than  that  named  in  the  original  contract  should  be 
paid ; and  he  could  properly  refuse  to  convey  until  such  subse- 
quent contract  was  performed.  That  decision  rests  upon  the 
principle  that  he  who  seeks  equity  must  do  equity.  In  the 
case  in  hand,  however,  one  of  the  contracting  parties  defendant 
admits  there  was  no  such  contract  between  the  purchaser  and 
the  vendors.  The  other  alleges  there  was,  but  the  court  below 
finds  “that  the  written  agreement  or  bond  set  out  in  the  com- 
plaint and  the  promissory  note  for  the  sum  of  six  hundred  and 
twenty-five  dollars  constituted  the  entire  agreement  at  the  time 
of  the  making  of  said  note  and  bond,  and  that  it  was  never  at 
•any  time  agreed  between  the  parties  that  said  Weaver  should 
not  be  entitled  to  the  conveyance  referred  to  in  the  said  bond 
until  he  should  make  payment  to  the  defendant  Newton  for 
lumber  and  material  furnished  said  Weaver  by  said  Newton, 
nor  by  any  other  party.  And  it  is  not  true  that  no  building 
was  erected  on  said  premises  except  with  lumber  furnished  by 
defendant  Newton.” 
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Exception  was  taken  to  this  finding  on  the  ground  that  it  was 
not  sustained  by  the  evidence. 

The  only  evidence  upon  the  subject  was  the  testimony  of 
Newton  and  Weaver.  The  testimony  of  the  one  tended  to 
prove  that  the  lumber  was  furnished  upon  such  an  agreement 
as  he  set  up  in  his  answer ; that  of  the  other,  that  there  was  no 
such  agreement.  In  the  entire  case  there  are  no  circumstances 
from  which  an  inference  can  be  drawn  that  the  lumber  and 
materials  were  furnished  upon  such  an  agreement.  On  the  con- 
trary, all  the  circumstances  tend  the  other  way;  and  in  the  tes- 
timony of  the  only  two  witnesses  upon  the  subject  there  was,  at 
least,  a sufficient  conflict  to  sustain  the  finding  of  the  court. 
The  result  of  all  the  decisions  is  that  this  court  will  not  disturb 
the  order  granting  or  refusing  a new  trial  where  there  was  a 
substantial  conflict  of  evidence.  There  was,  therefore,  no  error 
in  denying  the  defendant’s  motion  for  a new  trial. 

The  decree  entered  in  the  case  was  in  form  such  as  has  been 
approved  by  this  court  in  Keller  v.  Lewis,  53  Cal.  118.  But 
there  is  a slight  discrepancy  in  the  computation  and  com- 
pounding of  the  interest.  Correctly  compounded  and  computed 
the  remainder  of  the  principal  and  interest  due  on  the  14th  of 
November,- 1881,  when  the  plaintiff’s  offer  of  performance  was 
made  and  refused,  amounted  to  two  hundred  and  sixty-seven 
dollars  and  forty-one  cents.  The  decree  should  be  amended  so 
as  to  require  payment  of  that  amount  to  the  defendants ; and  as 
modified  the  judgment  and  order  are  affirmed. 

Boss,  J.,  and  McKinstry,  J.,  concurred. 


(Department  One. — March  2,  188S.1 

CARLO  CAVAGNARO,  Respondent,  v.  JEAN  DON  f,t  al.. 
Appellants. 


Tan  (it  — Ppbchass  bi  Tbcstbb  — Scbhbqobst  Pubchases  with  Notice. — A 
trustee  cannot  acquire  an  admit  right  to  the  trust  property  for  bla  own  bene- 
fit, and  n purchaser  from  him  with  notice  of  the  trust  stands  In  the  same 
position. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
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and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial 

Action  to  quiet  title.  Tie  facts  are  stated  in  tie  opinion  of 
tie  court. 

Stetson  & Houghton,  for  Appellants,  cited  Reed  v.  Warner,  5 
Paige,  656;  Ringo  v.  Binns , 10  Peters,  269;  Hardetibergh  v. 
Bacon,  33  Cal.  376 ; Schedda  v.  Sawyer,  4 McLean,  185 ; Massie 
v.  Watts,  6 Crancl,  148;  Civ.  Code,  §§  2228-2230;  Perry  on 
Trusts,  §§  790-796;  Gardner  v.  Gardner,  3 Mason,  218; 
Andrews  v.  Sparhawk,  13  Pick.  401 ; Civ.  Code,  § 2244. 

A.  N.  Drown,  for  Respondent 

Ross,  J. — Adele  Lefevre  died  seized  and  possessed  of  tie 
property  in  question  on  tie  15tl  of  December,  1866.  Sle  left 
a will  wlicl  was  duly  admitted  to  probate  in  the  Probate  Court 
of  the  city  and  county  of  San  Francisco,  by  which  she  devised 
the  property  to  one  Silvey.  The  year  before  Lefevre’s  death 
one  Halphen  recovered  in  one  of  the  courts  of  the  city  and 
county  of  San  Francisco  a money  judgment  against  Silvey.  On 
the  27th  of  February,  1867,  an  execution  was  issued  on  that 
judgment,  and  by  the  sheriff  levied  on  all  the  right,  title,  and 
interest  of  Silvey  in  the  property;  and  on  April  20th,  there- 
after, his  interest  therein  was  sold  by  the  sheriff  under  the  writ 
to  one  Torrens.  On  October  19,  1867,  one  Le  Roy  recovered 
in  the  Fourth  District  Court  of  the  State  a money  judgment 
against  Silvey.  By  virtue  of  his  judgment  Le  Roy  redeemed 
the  interest  of  Silvey  sold  under  the  Halphen  execution,  and 
there  being  no  further  redemption  he  received  on  the  31st  of 
December,  1867,  a deed  from  the  sheriff  conveying  to  him  all 
of  Silvey’s  interest  in  the  property.  Meanwhile  other  money 
judgments  were  rendered  in  the  State  courts  against  Silvey  — 
one  in  favor  of  Madam  Granier,  and  one  in  favor  of  the  defend- 
ant Don ; and  after  the  sheriff’s  deed  to  Le  Roy  a third  money 
judgment  against  Silvey  was  recovered  by  the  defendant  Martin. 

So  matters  stood  thus:  All  of  Silvey’s  interest  in  the  prop- 
erty as  devisee  of  Lefevre,  whatever  that  interest  was,  bad 
become  vested  in  Le  Roy,  while  there  remained  money  judg- 
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ments  against  Silvey  in  favor  of  Madam  Granier,  Don,  and 
Martin,  in  the  order  in  which  they  are  here  named.  In  this 
condition  of  affairs  Madam  Granier,  Don,  and  Martin,  in  order 
to  secure,  if  they  could,  payment  of  their  respective  judgments, 
determined  to  purchase  of  Le  Roy  the  interest  in  the  property 
he  had  acquired  through  his  judgment  against  Silvey,  and  the 
subsequent  redemption  and  sheriff’s  deed,  as  well  as  to  purchase 
the  judgment  itself.  The  fund  necessary  to  make  the  purchase 
was  made  up  by  Madam  Granier,  Don,  and  Martin,  in  the 
proportions  following:  Madam  Granier  contributing  $227.17 ; 
Don,  $226.17;  and  Martin,  $452.35;  and  with  this  common 
fund  Le  Roy’s  interest  in  the  property  and  in  the  judgment  he 
had  recovered  against  Silvey,  were  purchased  — the  conveyance 
of  the  property,  and  the  assignment  of  the  judgment  being 
taken,  for  convenience,  in  the  name  of  Madam  Granier.  After 
this  was  done  the  three  executed  and  placed  upon  the  records  of 
the  county  where  the  property  is  situated,  the  following 
agreement : — 

“ Zoe  Granier,  T.  B.  Martin, 1 

and  }■  Agreement. 

J ean  Don.  J 

“ Whereas,  Madam  Zoe  Granier,  T.  B.  Martin,  and  J.  Don, 
have  each  recovered  a judgment  against  Adolph  Silvey;  and 
whereas  for  the  purpose  of  securing  the  payment  of  said  judg- 
ments the  said  parties  have  jointly  purchased  of  Theodore 
Le  Roy  a judgment  recovered  by  said  Le  Roy  against  said 
Silvey,  which  judgment  is  recorded  in  judgment  book  “ G ” of 
the  judgment  records  of  the  Fourth  District  Court,  in  and  for 
the  city  and  county  of  San  Francisco,  and  a certain  lot  of  land 
in  San  Francisco,  with  the  tenements  thereupon,  conveyed  to 
said  Le  Roy  by  the  sheriff  of  said  city  and  county  by  deed  dated 

December , 1867,  recorded  January , 1868,  in  liber  of 

deeds,  page , to  which  reference  is  made  for  a more  partic- 

ular description ; and  whereas  the  said  parties  have  contributed 
to  said  purchases  in  the  following  amounts;  viz.,  Madam  Zoe 
Granier,  $227.17 ; T.  B.  Martin,  four  hundred  and  fifty-two  dol- 
lars and  thirty-five  cents  ($452.35)  ; J.  Don,  two  hundred  and 
twenty-six  dollars  and  seventeen  cents  ($226.17),  gold  coin  of 
the  United  States. 
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“ Whereas,  for  the  purpose  of  greater  convenience,  the  assign- 
ment of  said  judgment,  and  the  conveyance  of  said  property  has 
been  made  to  Madam  Zoe  Granier,  one  of  the  parties  hereto. 

“ Now,  therefore,  we,  the  parties  hereto,  in  consideration  of 
the  premises  and  of  the  sum  of  one  dollar,  heretofore  paid  by 
each  of  said  parties  to  the  others,  the  receipt  whereof  is  hereby 
acknowledged,  hereby  agree  as  follows,  viz. : — 

“ That  the  said  judgment  and  property  conveyed  as  aforesaid 
to  Madam  Zoe  Granier  is  and  shall  be  by  her  held  in  trust  for 
the  use  and  benefit  of  each  and  all  the  parties  hereto  in  manner 
following: — 

“ That  any  and  all  the  proceeds  that  shall  be  derived  from  the 
said  judgment  and  property  shall  be  applied  as  follows,  and  not 
otherwise : — 

“ 1st  To  the  payment  of  each  of  the  parties  hereto  of  the 
amount  advanced  by  them  respectively  for  the  purchase  of  said 
interest  as  aforesaid,  and  in  gold  coin ; 2d,  to  the  payment  to 
Madam  Zoe  Granier,  trustee  herein,  of  the  amount  of  the  judg- 
ment and  costs  now  held  by  her  against  said  Silvey,  in  gold 
coin;  3d,  to  the  payment  to  J.  Don  and  T.  B.  Martin  of  the 
amounts  of  their  respective  judgments  and  costs  held  as  afore- 
said against  said  Silvey;  said  payments  to  be  pro  rata  in  pro- 
portion to  the  amounts  of  their  respective  judgments,  and  in 
gold  coin ; 4th,  if  any  balance  remains  after  the  settlement  of  the 
foregoing  demands,  it  shall  be  distributed  equally  among  the 
parties  hereto;  each  party  shall  pay  his  proportion  of  the  ex- 
penses necessarily  incurred  by  said  Zoe  Granier  in  prosecuting 
said  interest  so  conveyed  to  her  for  the  purpose  of  obtaining  the 
money  due  each  on  their  said  judgments. 

“ San  Francisco,  January  11,  1868. 

“Zoe  Granier.  [seal.] 

“ T.  B.  Martin,  [seal.] 

“Jean  Don.  [seal.] 

“ Witness,  J.  Granier,  Ch.” 

There  can  be  no  doubt  that  whatever  interest  passed  t.*» 
Madam  Granier  by  the  conveyance  and  assignment  from  Le  Roy 
were  received,  and  thereafter  held  by  her  in  trust  for  her  own 
benefit,  and  that  of  Don  and  Martin,  in  the  proportions  stated  in 
the  agreement  Among  those  interests  was  all  the  right,  title, 
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and  interest  of  Silver  in  the  property  in  question.  Silvey,  as 
has  been  seen,  was  sole  devisee  under  the  will.  On  the  death 
of  the  testatrix  her  title  to  the  property  vested  in  him,  subject, 
however,  to  be  divested  by  a sale  of  the  property  for  the  pay- 
ment of  the  debts,  etc.,  in  the  course  of  the  administration  of 
the  estate.  It  so  happened  that  there  were  debts  proved  against 
the  estate  of  Adcle  Lefevre;  and  for  the  purpose  of  paying  thoso 
debts,  together  with  costs  of  administration,  the  Probate  Court 
in  which  the  estate  was  pending  entered  an  order  on  the  14th 
of  April,  1869,  authorizing  and  directing  the  administrator  of 
the  estate  to  sell  this  property.  At  the  probate  sale  Madam 
Granier  became  the  successful  bidder.  The  sale  after  two 
advance  bids  was  finally  confirmed  for  the  sum  of  ten  thousand 
five  hundred  dollars  to  her,  by  the  Probate  Court,  and  on  the 
7th  of  September,  1862,  there  was  executed  to  her  by  the 
administrator  a deed  to  the  property.  Afterwards,  to  wit,  on  the 
14th  day  of  July,  1871,  Madam  Granier  conveyed  by  deed,  in 
consideration  of  the  sum  of  twelve  thousand  five  hundred  dol- 
lars to  the  plaintiff  in  the  present  action,  who  had  notice  of  the 
trust  agreement,  all  of  her  interest  in  the  property ; and  plain- 
tiff has  since  been  in  possession,  receiving  the  rental  thereof. 
The  decree  of  tho  court  below  is  to  the  effect  that  the  plaintiff  is 
the  absolute  owner  of  the  property  as  against  Don  and  Martin, 
who  set  up  their  rights  under  the  trust  agreement. 

The  decree  cannot  be  sustained.  The  plaintiff,  having  notice 
of  the  relation  existing  between  Don  and  Martin,  and  Madam 
Granier  has  no  greater  rights  than  the  latter  would  have.  “ It 
is  a universal  rule  that  if  a man  purchases  property  of  a trusteo 
with  notice  of  the  trust,  he  shall  be  charged  with  the  same  trust 
in  respect  to  the  property  as  the  trustee  from  whom  he  pur- 
chased. And  even  if  he  pays  a valuable  consideration,  with 
notice  of  the  equitable  rights  of  a third  person,  he  shall  hold  the 
property  subject  to  the  equitable  interests  of  such  person.” 
(Perry  on  Trusts,  § 217.) 

Madam  Granier  as  the  grantee  (through  Le  Hoy)  of  Silvey’s 
interest  held  the  testatrix’s  title  to  the  property,  subject,  how- 
ever, to  the  same  being  divested  through  a sale  of  the  property 
duly  made  in  the  course  of  the  administration  of  the  estate. 
Gut  the  title  Madam  Granier  thus  held,  she  held  in  trust  for 
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herself,  and  Don  and  Martin,  in  the  proportions  they  had  con- 
tributed to  the  fund  with  which  that  title  was  acquired.  Occu- 
pying that  trust  relation  she  could  not,  upon  the  most  obvious 
principles  of  equity,  purchase  at  the  administrator’s  sale  the 
interest  of  the  deceased  Lefevre,  to  the  exclusion  of  her  cestui 
qne  trust.  The  interest  thus  acquired  by  her  must  be  held  to 
have  enured  to  their  benefit,  to  the  extent  of  their  interest  under 
the  original  agreement  of  trust,  upon  the  payment  of  their  pro- 
portionate share  of  the  amount  necessarily  paid  by  the  trustee  in 
acquiring  the  interest  of  the  deceased.  Such  would  have  been 
the  equitable  rights  of  Madam  Granier,  Don,  and  Martin,  and 
such  are  the  equitable  rights  of  the  plaintiff,  Don,  and  the  estate 
of  Martin  — Martin  being  now  deceased. 

Judgment  and  order  reversed,  and  cause  remanded  for  a new 
trial,  with  leave  to  the  respective  parties  to  amend  their  plead- 
ings in  such  particulars  as  they  may  be  advised. 

McKee,  J.,  and  McKinstry,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Department  One. — March  T.  1888.1 

JAMES  F.  WHITE  et  al.,  Respondents,  v.  JONATHAN 
LONGMIRE,  Defendant,  JACOB  GREENE  BAUM 
et  ad.,  Garnishees,  Appellants. 

Omocaa  Arrrn  Jooombnt — Appeal  — Identification  op  Papsbs. — Certain 
ordera  made  alter  final  judgment  affirmed  because  the  papers  contained  In 
the  transcript  were  not  Identified  aa  the  papers  need  on  the  hearing  In  the 
court  below. 

Appeal  from  two  orders  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court 

Naphtaly,  Freidenrich  & Ackerman,  for  Appellants. 

John  A.  Wright,  for  Respondents. 

Per  Curiam. — The  appeal  in  this  case  is  from  two  special 
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orders  made  after  final  judgment  taken  by  virtue  of  the  third 
subdivision  of  section  939  of  the  Code  of  Civil  Procedure.  On 
such  appeal,  the  appellant  must  furnish  the  court  with  a copy 
of  the  notice  of  appeal,  of  the  orders  appealed  from,  and  of  the 
papers  used  on  the  hearing  in  the  court  below.  (Code  Civ. 
Proc.  § 951.) 

As  the  papers  found  in  the  transcript  are  not  identified  as 
having  been  used  on  the  hearing  of  the  court  below,  the  orders 
appealed  from  must  be  affirmed.  ( Baker  v.  Snyder,  68  CaL 
617.) 

Orders  affirmed. 


[Department  On*. — March  T,  1883,1 

WILLIAM  H.  BATE,  Appellant,  p.  GEORGE  MILLER 
et  vl,  Respondents. 

Motion  fob  Nbw  Tiial — Statkmint  — Finding*. — Where  a motion  la  mada 
for  a new  trial  on  the  ground  that  the  flndlnga  are  not  sustained  by  the  evi- 
dence, the  statement  must  specify  the  particulars  In  which  the  evidence  Is  In- 
sufficient. 

Subfusc  and  Nbwlt  Discovcbcd  Evidbncb. — A motion  for  a new  trial  on  the 
ground  of  surprise  or  newly  discovered  evidence  must  be  supported  by  affidavit 
Findings  — Motion  to  Auind  and  Maeb  Additional. — It  la  not  error  to  refuse 
to  amend  the  flndlngi  or  to  make  additional  findings  after  a judgment  baa 
been  entered  and  a motion  for  a new  trial  denied. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  from  an  order  refusing  a new  trial, 
and  from  an  order  refusing  to  amend  the  findings  or  make 
additional  findings. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  oourt. 
William  H.  Bale,  Appellant  in  person. 

B.  S.  Brooks,  for  Respondents. 

Pee  Curiam. — The  judgment  and  orders  must  be  affirmed. 
The  findings  are  sufficient  to  sustain  the  judgment  and  the 
statement  on  motion  for  new  trial  contains  no  sufficient  specifi- 
cation of  particulars  wherein  the  findings  are  unsustained  by 
the  evidence.  There  is  no  affidavit  in  support  of  the  alleged 
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grounds  of  surprise  and  newly  discovered  evidence,  which  by 
statute  is  made  essential  to  the  granting  of  a motion  for  new 
trial  on  either  of  those  grounds.  And  with  respect  to  the 
plaintiff’s  motion  to  “ amend  and  make  additional  findings,”  it 
is  sufficient  to  say  that  this  motion  was  made  long  after  the 
entry  of  the  judgment  and  the  denial  of  the  motion  for  a new 
trial. 

Judgment  and  orders  affirmed. 


[Department  One. — March  T,  188S.] 

WILLIAM  SHARON,  Respondent,  v.  MATTHEW 
NUN  AN,  Appellant. 


Rxfikvi  n — Honi  — Snaps*  TJ.vds*  Execution. — The  action  waa  replevin  to 
recover  money  adzed  by  the  defendant  as  sheriff  of  the  etty  and  county  of  San 
Francisco  under  an  execution  agalnat  one  Little.  The  money  was  drawn  by 
Little  from  the  Bank  of  California  on  a check  signed  hy  one  Doblnson  In  the 
name  of  the  plaintiff,  and  at  the  time  of  the  seizure  It  was  sealed  up  in  a 
emnvax  hag  marked  with  a tag  on  which  was  written  the  name  of  Little,  and 
deposited  In  one  of  the  vaults  of  the  Safe  Deposit  Company.  Little  was  an 
agent  or  employee  of  the  plaintiff,  and  the  money  waa  furnished  to  pay  taxes 
due  from  the  latter.  Held,  that  the  authority  of  Doblnson  to  sign  the  check 
was  an  Immaterial  matter,  that  the  money  belonged  to  the  plaintiff,  and  that 
replevin  waa  a proper  remedy  to  recover  It 
la — DiMAira — No  demand  was  necessary  before  commencing  the  action. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

C.  8.  Roe,  for  Appellant 

Lloyd,  Newlands  & Wood,  for  Respondent 

Ross,  J. — We  see  no  merit  in  the  appeal.  Beyond  question, 
the  money  sued  for  was  the  property  of  the  plaintiff.  It  was  in 
the  possession  of  one  Little,  an  employee  of  plaintiff,  to  be  used 
by  him  in  paying  certain  of  plaintiff’s  taxes.  The  money  was 
in  gold  and  silver  coins,  sealed  up  in  a canvas  bag,  marked  with 
a tag,  on  which  was  written  Little’s  name,  and  deposited  in  one 
of  the  vaults  of  the  Safe  Deposit  -Company,  in  the  city  and 
county  of  San  Francisco.  It  was  in  this  condition  when  it  was 
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seized  by  the  defendant  as  the  property  of  Little,  under  and  by 
virtue  of  an  execution  against  him.  For  the  defendant,  who  is 
the  appellant  here,  it  is  contended  that  replevin  is  not  a proper 
remedy  for  the  recovery  of  money  thus  situated.  The  authori- 
ties are  clear  that  it  is.  (3  Blaekst  Com.  151;  Skidmore  v. 
Taylor,  29  CaL  619;  Griffith  v.  Bogardus,  15  Cal.  410.) 

Next  it  is  said  that  demand  on  defendant  for  the  money 
was  necessary  before  plaintiff  could  maintain  the  action,  and 
that  there  was  no  demand  made.  As  no  demand  was  necessary, 
we  find  it  unnecessary  to  decide  whether  the  demand  proved 
was  or  was  not  a sufficient  demand.  ( Boulware  v.  Craddock, 
30  Cal.  190;  Wellman  v.  English,  38  Cal.  583.) 

We  do  not  perceive  the  relevancy  to  the  case  before  the  court 
of  the  question  of  Dohinson’s  authority  to  draw  the  check  in 
plaintiff’s  name,  on  which  Little  drew  the  money  from  the  Bank 
of  California.  The  hank  did  not  question  the  authority,  but 
paid  the  money.  The  money  was  the  plaintiff’s,  and  that  was 
the  important  question,  aside  from  those  already  disposed  of. 

Judgment  and  order  affirmed. 

MoKinstby,  J.,  and  McKee,  J.,  concurred. 


{Department  One. — March  T,  1883.] 

D.  ALBERT  HILLER,  Respondent,  v.  CHARLES  J. 
COLLINS  et  al.,  Appellants. 

Injunction  — Motion  to  Dissolve  — Rrmedt  at  Law. — Where  a motion  Is 
made  to  dlaaolre  an  Injunction  on  the  ground  that  an  adequate  remedy  exists 
at  law.  It  la  not  enough  that  the  facta  stated  In  the  complaint  would  be 
sufficient  to  sustain  a criminal  prosecution. 

In. — Complaint  — Answer  — Affidavits  — DiscawrioN  or  thn  Coubt. — The 
discretion  exercised  In  refusing  to  dissolve  an  Injunction  will  not  be  Interfered 
with  merely  on  the  ground  that  some  of  the  allegations  of  the  complaint  are 
on  Information  and  belief,  a portion  of  these  allegations  not  being  denied  by 
the  answer,  and  the  others  supported  by  affidavits. 

to. — A ns  wait  as  an  Affidavit  — Right  to  Usis  Counter-Affidavits. — Where 
an  answer  Is  used  on  the  motion  to  dissolve.  It  Is  treated  as  an  affidavit,  and 
the  plaintiff  may  use  affidavits  In  opposition  thereto. 

Id. — Averments  or  Answer  on  Information  and  Belief. — it  appearing  from 
the  complaint  and  affidavits  that  the  plaintiff  was  entitled  to  the  Injunction,  a 
refusal  to  dissolve  It  on  averments  In  the  answer  made  npon  Information  and 
belief  was  not  an  a boss  of  discretion. 
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Bdmidiks  — Ctmounn  on  Additional — Tbe  rcrhedy  siren  by  section  8, 
article  12,  of  the  Constitution  Is  additional  to  and  does  not  supersede  other 
remedies  existing  when  the  Constitution  was  adopted. 


Appeal  from  an  order  of  the  Superior  Court  of  the  city  and 
oounty  of  San  Francisco,  refusing  to  dissolve  an  injunction. 

The  action  was  brought  by  the  plaintiff  as  a stockholder  of 
the  Equitable  Tunnel  and  Mining  Company,  a corporation,  to 
enjoin  a sale  of  his  stock  under  an  assessment  levied  by  the 
directors,  and  to  declare  certain  shares  of  stock  claimed  by  one 
of  the  defendants  to  be  the  property  of  the  corporation,  and  to 
enjoin  the  sale  thereof  and  their  transfer  on  the  books  of  the 
company.  An  injunction  was  granted  in  accordance  with  the 
prayer  of  the  complaint  The  defendants  filed  an  answer,  and 
thereupon  gave  notice  of  a motion  to  dissolve  the  injunction  on 
the  pleadings.  An  amendment  was  subsequently  made  to  the 
complaint,  but  it  was  filed  on  the  hearing  of  the  motion,  and 
seems  to  have  been  used  merely  as  an  affidavit  Several  affi- 
davits were  used  by  the  plaintiff  in  opposing  the  motion.  In 
the  portion  of  the  answer  referred  to  in  the  opinion  of  the  court 
as  charging  a fraudulent  attempt  by  the  plaintiff  to  acquire  the 
property  of  the  company,  it  was  alleged  in  substance  that  the 
property  had  been  sold  under  an  execution  against  the  company 
to  one  French,  that  the  purchase  was  made  by  French  for  the 
benefit  of  the  plaintiff,  and  that  the  money  to  make  it  was  fur- 
nished by  the  latter  through  his  wife;  that  the  assessment  was 
levied  to  obtain  the  means  to  redeem  the  property,  that  the 
company  was  destitute  of  money,  and  that  the  action  was  not 
prosecuted  in  good  faith,  but  to  prevent  a redemption.  The 
allegations  as  to  the  money  for  the  purchase  being  furnished  by 
the  plaintiff,  and  his  motive  in  bringing  the  action,  were  on 
information  and  belief.  The  additional  facts  involved  in  the 
questions  decided  sufficiently  appear  in  the  opinion  of  the  court. 

Cowdery  & McCutchen,  for  Appellants. 

Wm.  M.  Pierson,  for  Respondent. 

Per  Cttbiam. — Defendants  moved  the  court  below  to  dis- 
solve an  injunction.  The  motion  was  submitted  upon  the 
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original  complaint  and  amendment  thereto,  the  answer,  and 
certain  affidavits  filled  and  used  by  plaintiff.  The  motion  was 
denied,  and  this  appeal  is  by  defendants  from  the  order  denying 
the  motion. 

Appellants  claim : 1.  If  the  averments  in  the  complaint  and 
amendment  thereto  are  true,  plaintiff  has  a complete  remedy  at 
law  by  prosecuting  some  of  defendants  for  a criminal  offense. 

2.  That  the  injunction  ought  to  have  been  dissolved,  because 
some  of  the  allegations  of  the  complaint  are  “ upon  information 
and  belief.” 

3.  That  the  equities  of  the  complaint  are  denied  by  the 
answer. 

It  is  also  suggested  that  it  appears  from  the  allegations  of  the 
answer  the  process  of  the  court  is  being  abused  by  the  plaintiff 
for  the  purpose  of  preventing  the  redemption  by  the  corporation, 
of  property  sold  under  judgment  against  the  corporation,  at  a 
sale  at  which  plaintiff  became  the  real  purchaser,  in  the  name 
of  another,  plaintiff  thus  intending  to  defraud  the  corporation 
of  such  property. 

1.  A criminal  prosecution,  in  which  the  people  would  be 
plaintiff,  would  not  be  subject  to  the  control  of  present  plaintiff, 
nor  would  its  success  give  plaintiff  the  relief  which  he  seeks,  or 
its  equivalent. 

2.  Some  of  the  averments  of  the  complaint,  “ upon  informa- 
tion and  belief,”  are  not  denied  by  the  answer ; others  were  sus- 
tained by  positive  affidavits  at  the  hearing.  Assuming  the 
allegations  which  are  not  denied  by  the  answer,  those  which  are 
themselves  positive,  and  those  sustained  by  positive  averments  in 
affidavits  to  be  true,  we  cannot  say  the  court  below  abused  its 
discretion  in  refusing  to  dissolve  the  injunction. 

3.  All  the  equities  of  the  complaint  are  not  denied  by  the 
answer.  With  reference  to  such  of  them  as  are  denied  by  the 
answer,  it  seems  to  be  the  established  practice  in  this  State  to 
permit  the  use  by  plaintiff  of  affidavits  against  the  sworn 
answer,  which,  on  the  application  to  dissolve,  is  treated  as  an 
affidavit  (Falkinburg  v.  Lucy,  35  Cal.  52;  Hicks  v.  Comp- 
ton, 18  Cal.  200.) 

The  averment  in  the  answer  with  reference  to  alleged  abuse 
of  process  and  intended  fraudulent  acquisition  of  the  property 
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of  the  corporation  by  plaintiff,  “defendants  are  informed  and 
believe  that  the  money  paid  to  purchase  the  said  property  at 
said  sheriff's  sale  was  furnished  by  plaintiff,  through  his  wife, 
and  said  plaintiff  caused  the  said  purchase  to  be  made,”  is  met 
by  the  affidavit  of  plaintiff.  In  this  he  positively  swears : “ It 
is  not  true  that  I caused  J.  W.  French  (the  person  named  in 
the  answer  as  purchaser)  to  purchase  the  property  of  the  defend- 
ant corporation  at  sheriff’s  sale.  It  is  not  true  that  the  money 
paid  to  purchase  the  same  was  furnished  by  me  through  my 
wife.  I have  no  interest  whatever  in  said  purchase.”  If  it 
should  be  admitted  that  the  resort  to  the  injunction  was  made 
by  plaintiff  with  intent  to  secure  title  to  the  property  of  the 
corporation  — the  complaint  and  affidavits  showing  plaintiff  is 
entitled  to  the  injunction  — is  material,  and  that  plaintiff, 
pending  the  injunction  suit  could  acquire  title  which  could  be 
asserted  adversely  to  the  corporation,  we  cannot  say  that  the 
court  below  would  have  abused  its  discretion  in  refusing  to 
dissolve  upon  the  averment  of  the  answer,  “ on  information 
and  belief,”  and  the  positive  oath  of  plaintiff  in  his  affidavit. 

The  facts  alleged  in  the  pleadings  and  affidavits  are  compli- 
cated, and  although  some  of  the  facts  stated  by  plaintiff  are 
denied  by  defendants,  yet  we  cannot  say  the  refusal  to  dissolve 
the  injunction  under  the  circumstances  appearing  in  the  case 
was  an  abuse  of  discretion.  ( Coolot  v.  C.  P.  B.  R.  Co.  52  Cal. 
67;  Parrott  v.  Floyd,  54  Cal.  534;  White  v.  Nunan,  60  CaL 
406 ; De  Godey  v.  Godey,  39  CaL  167 ; McCreery  v.  Brown, 
42  Cal.  457.) 

It  is  to  be  distinctly  understood  that  neither  the  order  of  the 
court  below  denying  the  motion,  nor  the  affirmance  of  that  order 
by  this  court,  has  any  controlling  influence  upon  the  decree 
which  may  be  entered  in  the  cause.  If  the  action  has  not 
already  been  tried,  the  judgment  of  the  court  below  must,  of 
course,  be  based  upon  the  evidence  which  shall  be  taken  at  the 
trial.  Order  affirmed. 

A petition  was  filed  asking  that  the  cause  be  heard  in  Bank, 
and  on  the  6th  of  April,  1883,  the  following  opinion  was  deliv- 
ered thereon: — 

Pbb  Cubiam. — The  rehearing  in  this  case  is  denied. 
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It  is  stated  in  the  petition  that  the  court  (Department  One) 
did  not  pass  on  a point  made  on  the  argument. 

The  appeal  in  this  case  is  prosecuted  from  an  order  refusing 
to  dissolve  an  injunction,  and  the  point  relied  on  is  this : Ad- 
mitting that  respondent  had  been  injured  by  the  acts  of  the 
officers  of  the  corporation,  he  could  not  maintain  this  action, 
because  he  has  his  remedy  by  civil  action  under  section  3,  article 
12,  of  the  Constitution.  The  section  of  the  Constitution  re- 
ferred to  only  affords  an  additional  remedy,  without  taking 
away  any  that  existed  when  the  Constitution  became  the  law  of 
the  land.  When  such  additional  remedy  is  given,  and  the  old 
one  is  not  taken  away,  it  is  common  law  and  common  learning 
that  the  old  one  still  continues.  We  see  nothing  in  the  point 
urged  which  affects  the  correctness  of  the  conclusion  reached 
by  Department  One. 


(Department  One. — March  T.  1883.) 

JAMES  W.  HULME  AND  JAMES  H.  WALLACE, 
Petition  ebs,  «.  THE  SUPERIOR  COURT  OF  TIIE 
CITY  AND  COUNTY  OF  SAN  FRANCISCO,  AND 
CHARLES  HALSEY,  Judge,  etc.,  Respondents. 

• 

Certiorari  — Jurisdiction  — Insolvency  — Estoppel. — The  petitioner  Ilulrne 
as  receiver  of  the  estate  of  an  Insolvent  debtor  took  Into  his  possession  certain 
property  then  In  the  possession  of  Wise  6t  Denlgen,  claiming  it  as  a part  of 
the  estate  of  the  insolvent.  Wise  4 Denlgen  consented,  and  it  was  ordered 
that  the  property  might  remain  in  the  possession  of  the  receiver,  specially 
reserving  all  rights.  Subsequently  the  court  ordered  the  property  sold  be* 
cause  of  a perlshnbie  nature.  Upon  an  order  directed  to  the  receiver  to  show 
cause  why  the  property  should  not  be  restored,  the  court  ordered  that  the 
property  or  its  proceeds  be  returned  and  delivered  to  Wise  & Denlgen.  Pe- 
titioners prayed  for  a writ  of  review  alleging  that  the  court  exceeded  its  Juris- 
diction. Held,  (1)  that  the  court  bad  furltdlction  to  order  Its  restoration: 
(2)  that  the  consent  of  Wise  & Denlgen  did  not  estop  them  from  asserting 
their  rights  as  they  were  specially  reserved  when  consent  was  given. 


Petition  for  writ  of  review. 

Eyre  & Frank,  for  Petitioners,  cited  In  re  Marter,  11  Nat 
Bky.  Reg.  185;  Smith  v.  Mason,  1-1  Wall.  419;  Marshall  v. 
Knox,  16  Wall.  551;  Eyster  v.  Gaff,  91  U.  S.  525;  Hartman 
v.  Olvera,  51  Cal.  503;  Larrabee  v.  Selby,  52  Cal.  508. 
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A.  D.  Splivalo,  for  Respondents,  cited  High  on  Receivers, 
§§  139,  149,  192;  Riggs  v.  Whitney,  15  Abb.  Pr.  388;  Brooks 
v.  Greathed,  1 Jacob  & W.  176;  Skinner  v.  Maxwell,  68  N.  C. 
400;  Smith  v.  Mason,  14  WalL  419;  Marshall  v.  Knox.  16 
WalL  551. 

Pee  Curiam. — Even  if,  without  previous  order  of  court, 
but  with  the  consent  of  the  parties  defendant  to  the  litigation,  a 
receiver  may  take  possession  of  property  in  their  hands,  such 
consent  cannot  be  appealed  to  as  authorizing  him  to  take  prop 
erty  out  of  the  possession  of  a third  person  claiming  title 
thereto. 

The  sworn  petition  of  Wise  for  a return  of  the  property 
alleged  that  he  and  hie  partners  were  owners  of  and  had  actual 
possession  of  the  personal  property  described  therein  when  the 
same  was  taken  out  of  theii  possession  without  right  by  the 
receiver  Wallace.  In  his  counter-affidavit  Wallace  denied  that 
Wise  or  his  partner  ever  had  possession  of  the  property,  and 
averred  the  same  was  in  possession  of  the  insolvent,  and  was 
taken  from  him.  Upon  the  cross-affidavits  the  Superior  Court 
ordered  that  the  receiver  forthwith  return  and  deliver  to  Wise 
& Denigen  the  property,  describing  it. 

The  court  had  jurisdiction  to  order  its  restoration.  If  the 
receiver  without  previous  order. of  the  court  took  the  property 
out  of  Wise’s  adverse  possession,  under  such  circumstances  as 
that  the  court  would  have  denied  an  application  of  the  receiver 
(made  prior  to  the  actual  taking)  for  leave  to  take  possession, 
the  court  was  certainly  authorized  to  direct  a return  of  the 
property. 

The  rights  of  the  parties  were  in  no  way  affected  by  the  con- 
sent order  of  August  13th.  That  order,  by  its  express  terms, 
reserved  all  the  rights  of  Wise,  and  there  is  no  principle  of 
estoppel  which  could  prevent  him  from  subsequently  asserting 
them. 

Proceeding  dismissed. 
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[Department  Two. — March  8.  1888.] 

A.  I*  THIELE,  Appellant,  v.  CAROLINE  KOSTER, 
Executrix  op  the  Will  op  Albert  Kosteb,  Deceased, 
Respondent. 

Naw  Trial  — Cowruenwo  Evidence. — Where  the  evidence  la  anbataotlally  con- 
flicting, an  order  refuling  a new  trial  will  not  be  reversed  for  Insufficiency  In 
the  evidence. 

Tbial  — Eaaoa  — Exception  — Review  on  Apteal.  — A ruling  of  the  cdort  at 
the  trial,  to  which  no  exception  la  taken,  cannot  be  reviewed  on  appeal. 

Id. — I breo clarities  A*  Grocndb  ros  A Naw  Trial. — The  action  was  tried  by 
the  court  without  a Jury.  The  decision  was  against  the  plaintiff,  who  moved 
for  a new  trial,  and  relied  In  part  upon  Irregularities  In  the  pmreedlngs  of 
the  court.  The  Irregularities  consisted  In  certain  remarks  made  by  the  judge 
during  the  progress  of  the  trial  In  regard  to  the  nature  and  effect  of  the  evi- 
dence. Held,  that  the  Irregularities  were  not  aucb  aa  to  prevent  the  plaintiff 
from  having  a fair  trial. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  action  was  brought  on  a promissory  note.  The  answer 
denied  the  execution  of  the  note,  and  alleged  a want  of  consid- 
eration. The  additional  facta  are  sufficiently  stated  in  the 
opinion  of  the  court. 

A.  Campbell,  8r.,  and  J.  F.  Cowdery,  for  Appellant 
Jarboe  £ Harrison,  for  Respondent 

Per  Curiam. — The  appellant  claims  that  the  court  erred 
in  denying  his  motion  for  a new  trial  upon  two  grounds: 

(1)  Insufficiency  of  the  evidence  to  justify  the  decision,  and 

(2)  irregularity  in  the  proceedings  of  the  court  by  which  he 
was  prevented  from  having  a fair  trial 

As  to  the  first,  it  is  sufficient  to  say  that  in  our  opinion  there 
is  a substantial  conflict  of  evidence  upon  the  question  of  tho 
execution  of  the  note  by  the  alleged  maker.  Such  being  the 
case,  it  matters  not  whether  the  evidence  apparently  prepon- 
derates on  the  one  side  or  the  other.  A substantial  conflict  is 
sufficient  to  preclude  a review  of  the  facts  by  this  court 

To  support  the  second  ground  the  appellant’s  counsel  relies 

upon  the  following  facta : At  the  close  of  the  cross-examination 
LXIIl.  cal  — is 
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of  the  plaintiff’s  witness,  Lack  man,  the  court  remarked  that 
there  was  some  doubt  in  his  mind  whether  the  witness  saw  the 
alleged  maker  of  the  note  sign  it,  and  added  “he  said  he  did 
not.  I will  recall  the  witness.”  Thereupon  defendant’s  coun- 
sel objected  to  the  witness  being  recalled  to  prove  what  had 
been  pointed  out  to  him.  The  court  sustained  the  objection, 
but  the  ruling  is  not  excepted  to.  It  appears  by  the  record  that 
the  witness  did  testify  that  he  saw  the  alleged  maker  of  the  note 
sign  it,  and  that  the  court  was  in  error  when  it  said  that  the 
witness  had  said  that  he  did  not  see  it  signed. 

If  an  exception  had  been  taken  to  the  ruling  of  the  court,  the 
question  whether  the  court  erred  in  so  ruling  would  be  fairly 
before  us.  In  the  absence  of  an  exception  we  do  not  think  that 
it  is. 

While  the  defendant’s  witness  Roster  was  undergoing  cross- 
examination,  the  plaintiff's  attorney  asked  her  this  question: 
“ Do  you  see  any  difference  between  that  signature  and  your 
father’s  ? ” She  answered  that  “ the  great  difference  that  even 
goes  down  to  the  bottom  of  the  ‘ a.’  ” Thereupon  the  court 
remarked : “ The  ‘ a ’ is  sharper  than  all  the  other  * a’s.’  The 
other  ‘ a’s  ’ are  rounded,  every  one  of  them.”  Plaintiff’s  attor- 
ney here  handed  up  an  undisputed  signature  of  the  alleged 
maker  of  the  note,  and  said : “ There  is  one  ‘ a,’  ” but  the  court 
interrupted  him  and  said : “ That  ain’t  anything  like  it  in  any 
respect.” 

We  are  unable  to  perceive  that  the  plaintiff  was  prevented 
from  having  a fair  trial  by  either  of  the  alleged  irregularities. 

Judgment  and  order  affirmed. 

Hearing  in  Bank  denied. 


(Department  Two. — March  12,  1883.  J 

E.  S.  NEWELL  et  al.,  Appellants,  v.  THOMAS  DES- 
MOND, Sheriff  of  the  City  and  County  of  San 
Francisco,  Respondent. 


Naw  Ttiial  — — Srretneinon*. — Under  aection  650  of  the  Code  ed 

Clell  Procedure,  a apec!  ft  cation  «f  InanffclencT  In  the  evidence  la  only  required 
to  he  fall  enoufh  to  enable  the  court  to  underatand  the  queeUon  presented. 
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In.— Dikcbjstios  or  th*  Cocht. — An  order  granting  a new  trial  will  not  ba 
rerenj«*d  unless  It  appear  that  the  discretion  of  the  court  has  been  abused. 

Partnership  — Fictitious  Name  — Sale  op  the  Interest  op  One  Partner  — 
Statute  op  Frauds. — Where  one  of  two  partners  sells  to  a third  person  his 
Interest  in  a stock  of  goods  belonging  to  the  partnership,  there  must  be  an 
immediate  delivery  and  continued  change  of  possession  as  required  by  section 
3440  of  the  Civil  Code,  or  the  sale  will  be  void  as  to  creditors,  and  It  Is  Imtna* 
terlal  that  the  business  of  the  partnership  Is  conducted  under  a fictitious  name. 


Appeal  from  an  order  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco  granting  a new  trial. 

The  action  was  replevin  to  recover  certain  goods  and  chattels 
alleged  to  be  the  property  of  the  plaintiffs  as  partners  doing 
business  under  the  fictitious  name  of  H.  Keller  & Co.  The 
goods  were  seized  by  the  defendant  under  an  execution  against 
one  Cadman,  through  whom  the  plaintiffs  derived  their  title. 
The  business  was  established  by  Cadman,  who  subsequently,  sold 
an  interest  to  Max  H.  Fay,  one  of  the  plaintiffs,  and  thereafter 
the  business  was  carried  on  by  them  as  partners,  until  Cadman 
sold  or  pretended  to  sell  his  remaining  interest  to  the  plaintiff 
Newell.  The  fictitious  name  above  mentioned  was  used  from 
the  beginning,  and  it  appeared  that  Cadman  continued  to  act  in 
the  conduct  and  management  of  the  business  until  the  seizure  bv 
the  sheriff.  There  was  also  evidence  showing  that  after  *be  sal<- 
to  Newell,  Cadman  acted  merely  as  the  agent  of  the  plaintiffs. 
The  court  found  in  favor  of  the  plaintiffs,  and  rendered  judg- 
ment accordingly,  but  on  motion  of  the  defendant  a new  trial 
was  granted.  The  motion  was  heard  on  a statement  of  the  case, 
and  the  only  specifications  relating  to  the  insufficiency  of  the 
evidence  were  that  the  court  erred  in  failing  to  find  certain  facts 
shown  by  the  evidence  as  to  the  fraudulent  character  of  the 
sales  by  Cadman,  and  the  want  of  any  delivery  or  change  of 
possession. 

George  W.  Tyler,  for  Appellants. 

1.  Upon  this  transcript  neither  the  court  below  nor  this  court 
"an  legally  grant  a new  trial  upon  the  ground  that  the  findings 
or  decision  is  not  sustained  by  the  evidence. 

Section  669,  Code  Civ.  Proc.,  provides:  “ When  the  notioe  of 
the  motion  (for  a new  trial)  designates  as  the  ground  of  the 
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motion  the  insufficiency  of  the  evidence  to  justify  the  verdict  or 
Other  decision,  the  statement  shall  specify  the  particulars  in 
which  such  evidence  is  alleged  to  be  insufficient.” 

In  the  case  of  Brumagin  v.  Bradshaw,  39  Cal.  24,  this  court 
after  the  most  elaborate  argument  construed  Ais  language.  (See 
pages  33  and  34.) 

That  case  was  cited  with  approval  in  the  case  of  Harding  v. 
Vandewater,  40  Cal.  82,  83,  and  the  authority  of  that  decision 
has  never  been  questioned.  (See  also  Eddelbultel  v.  DurreU,  55 
Cal.  277 ; Strang  v.  Ryan,  46  Cal.  33 ; Doherty  v.  Enterprise  M. 
Co.  50  Cal.  187 ; Morris  v.  De  Cells,  51  Cal.  55.) 

The  statement  contains  only  specifications  of  the  particulars 
in  which  it  is  claimed  the  court  erred  on  the  trial.  This  court 
has  decided  that  this  cannot  be  considered  as  “ specifications  of 
the  particulars  wherein  the  evidence  was  insufficient.”  ( Smith 
v.  Christian,  47  Cal.  18 ; see  also  Hill  v.  Weisler,  49  Cal.  146 ; 
Coleman  v.  Gilmore,  49  Cal.  340 ; Beans  v.  Emanuelli,  36  Cal. 
117 ; Kusel  v.  Sharkey,  46  CaL  3 ; Reamer  v.  Nesmith,  34  CaL 
624 ; Pralus  v.  Pacific  M.  Co.  35  CaL  30 ; Butterfield  v.  C.  P. 
R.  R.  Co.  37  CaL  381.) 

It  seems,  therefore,  that  upon  the  first  point  the  order  of  the 
court  below  should  be  reversed,  but  in  case  the  court  should 
think  differently,  we  say : — 

2.  The  rule  in  regard  to  delivery  and  change  of  possession 
docs  not  apply  to  a case  of  this  kind,  where  business  is  carried 
oh  under  a fictitious  name,  and  the  names  of  the  real  owners  are 
never  used  or  known  in  the  business. 

It  has  been  truly  said  that  “ the  reason  of  the  law  is  the  soul 
of  the  law,”  and  it  is  a maxim  that  “ when  the  reason  of  a rule 
ceases  the  rule  itself  ceases.” 

The  reason  of  the  rule  established  by  section  3440  of  the  Civil 
Code  is  this:  “To  prevent  a person  from  having  a fictitious 

credit.”  The  object  of  the  rule  is  “ to  give  evidence  to  the 
world  of  the  claims  of  the  new  owner.”  (53  CaL  626.) 

The  sole  object  of  establishing  the  rule  was  to  protect  the 
public  from  persons  getting  credit  upon  property  in  their  pos- 
session which  did  not  in  fact  belong  to  them. 

Now,  ip  this  case,  no  credit  was  given  to  any  particular  per- 
son, but  to  the  firm  of  “ H.  Keller  & Co.” 
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C adman  did  not  hold  out  any  false  colors  to  the  public.  No 
one,  apparently,  gave  the  firm  any  credit  on  account  of  Cadman. 

No  one  csould  possibly  be  deceived,  and  therefore  the  rule  does 
not  apply. 

-J.  P.  Dameron,  and  J.  W.  Carter,  for  Respondent. 

Pee  Curiam. — First.  The  assignment  of  errors  in  the  state- 
ment on  motion  for  new  trial  contained  a specification  of  the  par- 
ticulars in  which  the  evidence  was  alleged  to  be  insuflicient,  full 
enough  to  enable  the  court  to  understand  the  question  presented, 
and  that  is  the  substantial  object  of  the  statute.  There  is  a suffi- 
cient compliance  with  section  659,  Code  of  Civil  Procedure. 

Second.  That  the  business  had  been  conducted  by  Fay  and 
Cadman  under  the  old  name  of  Keller  & Co.  is  no  reason  why 
Cadman  when  he  pretended  to  sell  his  interest  to  the  plaintiff 
Newell  should  not  have  complied  with  the  requirements  of  sec- 
tion 3440  of  the  Civil  Code. 

The  court,  upon  the  evidence,  saw  sufficient  reason  for  grant- 
ing a new  trial,  and  therefore  made  the  order  appealed  from. 
According  to  the  well-settled  rule  of  this  court  such  an  order 
will  not  be  interfered  with  unless  the  court  below  abused  its 
discretion  in  making  it  There  is  not  the  least  evidence  that 
there  was  such  abuse  of  discretion,  and  the  order  should  be,  and 
is,  affirmed. 


[In  Bank— M«reh  12.  1883.] 

SPRING  VALLEY  WATER  WORKS,  Petitioner,  c. 
WASHINGTON  BARTLETT  et  al.,  Respondents. 

Prohibition  — Watbb  Ratbs. — The  matter  of  fixing  water  rates  la  not  judicial, 
and  a writ  of  prohibition  will  not  be  awarded  to  restrain  a board  of  super- 
visor* from  performing  that  duty. 

This  was  an  application  for  a writ  of  prohibition  to  restrain 
the  board  of  supervisors  of  the  city  and  county  of  San  Francisco 
from  passing  an  ordinance  fixing  the  price  of  water  to  be  sup- 
plied to  the  city  and  its  inhabitants  for  one  year,  in  pursuance 
of  the  provisions  of  article  14  of  the  Constitution  of  California. 
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Frank  0.  Newlands,  and  C.  N.  Fox,  for  Petitioner. 

William  Craig,  for  Respondents. 

Per  Curia  sc. — In  our  judgment  the  matter  of  fixing  water 
rates  is  not  judicial,  and  for  this  reason  the  writ  of  prohibition 
cannot  be  awarded.  This  has  been  frequently  held  by  this  court. 
Writ  denied  and  proceedings  dismissed. 


[Department  Two. — March  12,  1883.) 

THOMAS  MoVERRT,  Appellant,  v.  J.  W. 

KIDWELL  et  al,  Respondents. 

Rttdwhc*  — Stbitt  Asskssmiwt  — Piacd. — Where  a contract  to  construct  a 
•ewer  provides  that  the  work  shall  be  done  in  a good  and  workmanlike  man- 
ner, setting  out  In  detail  the  character  of  the  materials  to  be  used,  and  further 
provides  that  the  work  shall  bo  done  to  the  satisfaction  of  the  superintendent 
of  streets,  or  his  deputy.  In  an  action  to  recover  an  assessment  for  the  work, 
the  satisfaction  of  the  superintendent  or  bis  deputy  — where  fraud  Is  alleged 
— la  not  controlling  as  to  whether  the  woFk  was  properly  done  and  suitable 
materials  furnished  respecting  the  matters  specially  required  by  the  contract. 

Appeal  from  an  order  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco  refusing  a new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

J.  C.  Bales,  and  J.  M.  Wood,  for  Appellant 

Taylor,  and  Haight,  for  Respondents. 

Per  Curiam. — This  is  an  action  to  recover  an  assessment 
for  constructing  a sewer  in  the  city  and  county  of  San  Francisco. 
The  defense  was  that  the  sewer  was  not  constructed  in  accord- 
ance with  the  contract  and  specifications.  The  court  found  that 
the  contract  required  the  work  to  be  done  in  a good  and  work- 
manlike manner,  the  bricks  to  be  sound  and  hard-burned,  one 
barrel  of  cement  to  be  used  to  each  barrel  of  sand,  and  no  lime  to 
be  used ; that  at  least  seven  per  centum  of  the  bricks  used  were 
not  sound  hard-burned  bricks,  but  were  of  quality  inferior 
thereto,  and  were  used  with  intent  to  cheat  and  'lpfraud  the 
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defendants ; that  the  plaintiff  used  from  ten  to  fifteen  per  cen- 
tum more  sand  than  the  specifications  called  for. 

Although  the  evidence  is  conflicting,  yet  there  is  sufficient  to 
sustain  the  findings. 

The  contract  also  provided  that  the  work  should  be  dope  to 
the  satisfaction  of  the  superintendent  of  streets  or  his  deputy. 
The  plaintiff  claims  that  the  satisfaction  of  the  superintendent 
or  his  deputy  must  be  controlling  as  to  whether  the  work  was 
properly  done  and  suitable  materials  furnished.  That  may  be 
60  as  to  details  not  specially  set  forth  in  the  contract  and  speci- 
fications; but  as  to  matters  thus  specially  set  forth,  the  contract 
and  its  requirements  must  be  held  to  prevail. 

It  may  also  be  true  that  the  satisfaction  of  the  superintendent 
or  his  deputy  would  be  prima  facie  evidence  of  the  proper  per- 
formance of  the  contract,  nothing  to  the  contrary  appearing; 
but  fraud  on  the  part  of  the  plaintiff  was  set  up  as  a defense, 
and  on  that  issue  the  court  found  very  clearly  against  him. 
looking  at  the  evidence  before  us,  we  will  not  disturb  the  action 
of  the  court  below. 

We  see  no  error;  the  order  is  therefore  affirmed. 


[Ia  Bank.—  March  16,  1886.1 

DANIEL  SULLIVAN,  Petitionee,  v.  JAMES  W.  SHANK- 
LLN,  Subveyob-Genebal  and  Ex-Officio  Register  of 
the  State  Land  Office,  Respondent. 


Kahoauds  — Public  La.vd — Pubchasb  tbom  thb  Stats — Faildbb  or  Titlb 
— Right  or  thb  Pubchasbb  to  Bauer. — Mandamus  will  not  He  to  compel 
the  register  of  the  State  laud  office  to  Issue  a certificate  under  section  3571 
of  the  Political  Code  to  a purchaser  of  land  from  the  State,  who  has  paid  the 
purchase  money  and  received  a patent,  although  the  land  may  not  have  been 
the  property  of  the  State,  such  purchaser  having  acquired  the  title  of  the 
United  States  to  the  land  by  availing  himself  of  the  provisions  of  the  Act  of 
Congress  of  the  1st  of  March,  1877,  entitled  “ an  act  relating  to  Indemnity 
school  selections  In  California.” 

Application  for  a writ  of  mandamus.  The  facts  are  stated 
in  the  opinion  of  Mb.  Justice  McKee. 

4 

J.  C.  Boies,  for  Petitioner. 
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A.  L.  Hart,  Attorney-General,  for  Respondent 

McKot,  J. — This  is  an  application  for  a writ  of  mandate  to 
compel  the  respondent,  as  register  of  the  State  land  office,  to 
issue  to  plaintiff  a certificate  under  section  3571  of  the  Political 
Code. 

The  facts  as  they  appear  upon  the  petition  are,  that  in  the 
year  1863  the  State  of  California  selected  a tract  of  land  known 
and  described  as  the  southeast  quarter  of  section  eleven,  town- 
ship four  north,  range  one  east.  Mount  Diablo  meridian.  This 
land  was  selected  as  a portion  of  the  public  lands  of  the  United 
States,  to  which  the  State  was  entitled  in  satisfaction  of  certain 
congressional  grants  which  had  been  made  to  her.  After  selec- 
tion the  State  sold  and  transferred  the  land,  by  a certificate  of 
purchase  issued  under  her  laws,  to  the  assignor  of  the  petitioner. 
Subsequently  the  land  was  listed  to  the  State  by  the  secretary 
of  the  interior  of  the  United  States,  and  upon  payment  to  the 
State  of  the  purchase  money  for  the  land  and  surrender  of  the 
certificate  of  purchase,  the  State  issued  a patent  for  the  land  to 
the  petitioner. 

Afterwards,  on  March  10,  1881,  the  petitioner  applied  to  the 
United  States  register,  at  San  Francisco,  to  purchase  the  same 
land  from  the  United  States  under  the  provisions  of  an  act  of 
Congress,  entitled  “ an  act  relating  to  indemnity  selections  in 
the  State  of  California,”  approved  March  1,  1877,  and  in  sup- 
port of  his  application  made  proof  to  the  satisfaction  of  the 
register  that  he  was  the  owner  and  holder  of  the  State  patent  to 
the  land,  and  an  innocent  purchaser  of  the  same  for  a valuable 
consideration,  etc.  Upon  making  that  proof  the  commissioner 
of  the  general  land  office  granted  his  application,  allowed  him 
to  purchase  the  land  from  the  United  States,  canceled  the  list- 
ing of  the  State,  and  upon  payment  of  the  purchase  money 
under  the  act  of  Congress  issued  to  him  a receipt  which  entitles 
him  to  a United  States  patent  for  the  land.  Yet,  although  the 
undisputed  owner  of  the  land  by  titles  thus  acquired  from  the 
United  States  and  the  State,  the  petitioner  insists  that  the  State 
patent  “ was  illegally  and  improperly  issued,  and  was,  and  has 
always  been,  null  and  void,  for  the  reason  that  the  land  sold 
was,  and  is,  not  the  property  of  the  State  of  California.” 
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Therefore  the  petitioner,  in  legal  effect,  asks  that  the  contract 
between  him  and  the  State  be  rescinded,  and  that  the  purchase 
money  paid  to  the  State  be  refunded,  and  as  preliminary  to 
that  end  that  the  register  be  compelled  to  issue  to  him  a cer- 
tificate under  section  3571  of  the  Political  Code. 

A purchaser  of  land  from  the  State  is  not  entitled  at  law  or 
in  equity  to  recover  back  the  purchase  money,  unless  the  State, 
as  an  act  of  grace,  consents  to  it.  Sucli  an  act  is  said  to  be  con- 
tained in  sections  3571  and  3572,  Political  Code.  The  first 
provides  “ that  if  any  land  sold  is  not  the  property  of  the  State, 
the  holder  of  the  certificate  of  purchase  or  patent  may  receive 
in  exchange  therefor  from  the  register  a certificate  showing  the 
amount  paid  and  the  class  of  land  upon  which  the  payment  was 
made.”  And  the  second,  for  payment  of  the  amount  specified 
in  the  certificate  out  of  the  swamp  and  overflowed  land  fund,  if 
the  land  sold  was  of  that  class  of  land,  and  if  it  was  not,  then 
out  of  the  fund  into  which  the  purchase  money  was  paid. 

It  is  as  a holder  of  the  State  patent  for  the  land  in  dispute 
that  the  petitioner  claims  to  be  entitled  to  the  certificate 
demanded.  But  he  is  not  entitled  to  it  unless  the  land  did  not 
belong  to  the  State;  for  the  State  register  has  no  authority 
to  issue  the  certificate  unless  the  land  sold  was  of  that  character. 
Upon  the  ascertainment  and  determination  of  that  question  the 
demand  of  the  petitioner  is  founded,  and  upon  it  the  perform- 
ance of  duty  imposed  by  the  law  upon  the  register  is  made  to 
depend.  The  mere  assertion  of  the  petitioner’s  demand  is  not 
proof  of  the  fact  that  the  land  did  not  belong  to  the  State,  nor 
is  it  as  a fact  admitted  by  the  nature  of  the  demand  itself,  nor 
does  it,  self-evidently  or  otherwise,  arise  out  of  the  admitted  cir- 
cumstances of  the  transaction  of  purchase  from  the  State.  For, 
as  admitted  owner  and  holder  of  the  patent  from  the  State  for 
land  admitted  to  have  been  listed  to  the  State  by  the  authorities 
of  the  United  States,  the  petitioner  has  acquired,  under  the  Act 
of  Congress  of  July  23, 1866,  whatever  title  passed  to  the  State 
by  that  “ listing  ” ( Mastich  v.  Cave,  52  Cal.  67),  and  there  is  no 
question,  if  the  land  was  of  the  character  contemplated  by  the 
act  of  Congress,  that  the  title  of  the  State  under  the  grants  to 
her,  attached  to  the  land,  for  listing,  or  the  act  of  certifying  the 
land  to  the  State,  was  the  mode  established  by  congressional 





Digitized  by  Google 


250 


8ullivan  v.  Shawkuji. 


[Sup.  Ot 


enactment  for  completing  the  title  of  the  State  to  such  lands  as 
she  had  selected  in  part  satisfaction  of  her  congressional  grants. 

But  it  is  contended  that  the  “listing”  of  this  land  did  not 
have  the  effect,  of  transferring  or  rendering  perfect  the  title  of 
the  State  to  it,  because  the  land  was  not  of  the  character  con- 
templated by  the  act  of  Congress,  and  intended  to  be  granted, 
and  that  the  listing  and  the  patent  founded  upon  it  are  void. 

In  support  of  this  contention  reference  is  made  to  Rosencrana 
y.  Douglas,  52  Cal.  215.  But  that  case  involved  a controversy 
between  private  parties  about  a tract  of  land,  which  each  of 
them  claimed  under  acts  of  Congress ; and  it  became  necessary 
for  the  court  to  interpret  the  acts  for  the  purpose  of  ascertaining 
and  determining  the  right;  and  as  preliminary  thereto  it  was 
held  that  the  defendant  in  the  case,  as  a qualified  pre-emptor, 
who  had  filed  his  application  to  purchase  the  land  under  the 
pre-emption  laws,  and  had  offered  to  prove  up  his  claim  and 
tendered  the  purchase  monoy,  was  in  such  privity  with  the  title 
of  the  United  States  as  enabled  him  to  show  that  the  “ listing  ” 
of  the  land  to  the  State,  through  which  the  plaintiff  claimed 
title,  was  void,  because  the  land  was  not  of  the  class  of  land 
which,  under  the  acts  of  Congress,  the  land  department  of  the 
United  States  wa8  authorized  to  list  to  the  State. 

Whatever  may  be  said  as  to  the  law  of  that  case,  it  is  wholly 
inapplicable  to  the  demand  of  the  petitioner;  for  there  is  no 
pending  contest  between  him  and  any  other  person  in  which  his 
right  to  the  land  is  involved.  No  one  questions  the  title  which 
he  has  obtained  from  the  State.  To  him,  therefore,  as  patentee 
of  the  State,  the  decision  of  the  land  department  by  which  the 
land  was  “ listed  ” to  the  State  is  conclusive  ( Wilkinson  v.  Mer- 
rill, 52  Cal.  424;  S.  C.  50  Cal.  559;  Mace  v.  Merrill,  56  CaL 
654) ; and,  inferentially  at  least,  upon  the  facts  stated  in  his  peti- 
tion, the  title  passed  from  the  United  States  through  the 
medium  of  the  State  to  him  when  he  received  his  patent,  and  its 
validity  or  invalidity  has  never  been  determined.  Who  has  de- 
termined it?  The  legislature  ha?  not,  nor  has  any  judicial  tri- 
bunal ; and  it  cannot  be  tried  by  mandamus.  Babcock  v.  Good- 
rich, 47  Cal.  488.)  No  officer  of  the  State  has  authority  to  can- 
cel a patent  issued  by  the  State  for  a tract  of  land,  and  refund 
the  purchase  money,  upon  the  mere  assertion  by  the  patentee 
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that  the  State  had  no  title  to  the  land  when  she  sold  and  con- 
veyed it.  The  invalidity  of  the  title  must  be  admitted  by  the 
State,  or  by  some  agency  of  her  appointment,  or  be  judicially 
determined  before  the  purchase  money  can  be  refunded.  Man- 
damus is  not  the  remedy. 

As  we  have  repeatedly  held,  the  office  of  a writ  of  mandate 
is  to  compel  the  performance  of  a purely  ministerial  duty.  A 
ministerial  duty  is  one  in  respect  to  which  nothing  is  left  to  dis- 
cretion. “ It  is,”  says  Chief  J ustice  Chase,  “ a simple,  definite 
duty,  arising  under  circumstances  admitted  or  proved  to  exist, 
and  imposed  by  law.”  ( State  of  Mississippi  v.  Johnson,  4 Wall. 
475.)  No  such  duty  arises  out  of  the  circumstances  stated  in 
petition,  nor  is  any  such  imposed  by  the  section  of  the  Code 
under  which  the  demand  in  this  case  was  made ; and  it  follows 
that  the  application  must  be  denied. 

Ordered  accordingly. 

1 Roes,  J.,  concurring  specially. — I agree  that  the  petitioner 
in  this  case  is  not  entitled  to  the  writ  sought.  ITis  purpose,  as 
evidenced  by  the  record,  is  to  recover  back  from  the  State  the 
money  paid  by  him  for  certain  land  for  which  the  State  issued 
to  him  its  patent,  he  claiming  that  the  State  had  no  title  to 
convey.  But  it  also  appears  that  petitioner  has  availed  himself 
of  the  benefits  of  the  Aot  of  Congress  of  March  1, 1877,  entitled 
“ an  act  relating  to  indemnity  school  selections  in  California.” 
By  that  act  it  is  provided  that  when  land  has  been  selected  and 
6old  by  the  State,  but  to  which  the  State  has  no  title,  and  such 
land  is  held  by  an  innocent  purchaser  for  a valuable  considera- 
tion, such  person  shall  be  allowed  to  prove  such  facts  before  the 
proper  land  officer,  and  shall  be  permitted  to  purchase  the  land 
at  one  dollar  and  twenty-five  cents  per  acre,  not  to  exceed  three 
hundred  and  twenty  acres  for  any  one  person.  Pursuant  to 
the  provisions  of  this  act  the  petitioner  made  application  to  pur- 
chase the  land  from  the  United  States,  and  according  to  his 
petition  has  made  proof  to  the  satisfaction  of  the  register  and 
receiver  that  he  is  the  owner  and  holder  of  the  State  patent  to 
the  land,  and  that -he  is  an  innocent  purchaser  from  the  State 
for  a valuable  consideration.  In  order,  therefore,  to  acquire  the 
land  from  the  general  government  at  a special  rate,  and  as  a pro- 
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ferred  purchaser,  he  represented  to  that  government  that  he  had 
already  paid  the  State  for  it.  For  that  purpose  he  relied  upon 
the  fact  that  the  State  had  his  money,  and  having  thus  secured 
the  title,  he  now  seeks  by  means  of  mandamus  to  recover  back 
the  very  money  oh  the  faith  and  strength  of  which  he  secured 
the  advantage.  To  my  mind  this  does  not  appear  just,  and  man- 
damus ought  not  to  be  awarded  to  enforce  an  inequitable  de- 
mand. (Wood  on  Mandamus,  p.  17,  and  authorities  there 
cited.)  So  far  as  the  equities  of  the  case  are  concerned,  the  pe- 
titioner would  be  in  an  altogether  different  position  could  he 
say  here,  in  effect:  The  State  purported  to  sell  me  a piece  of 
land,  for  which  it  received  my  money  and  gave  me  its  patent 
The  State  had  no  title,  and  I got  nothing  by  the  pretended  sale 
and  conveyance,  and  am  therefore  entitled  to  a return  of  my 
money.  But  this,  as  shown  above,  is  by  no  means  petitioner’s 
position. 

Morrison,  0.  J.,  and  M trick,  J.,  concurred  in  the  opinion 
of  Mr.  Justice  Ross. 

McKinstby,  J.,  Shaepbtein,  J.,  and  Thobntok,  J.,  dis- 
sented. 

Garber,  Thornton  & Bishop,  of  counsel  for  petitioner,  ap- 
plied for  a rehearing,  which  was  denied. 


[Id  Bank.— March  23,  1883.] 

TTF.RY  WRIGHT,  Appellant,  v.  B.  H.  ROSEBERRY 
et  ax.,  Respondents. 

BncTHiHT  — Swaiir  iro  OvrnnziwED  Lim  — Cnmncvno*  bt  Commis- 
bionbb  or  Genehal  Land  Omci — The  title  to  iwamp  and  overflowed  lands 
never  veeta  In  the  State  until  the  commissioner  of  the  general  land  office 
certifies  them  over  to  the  State  as  swamp  and  overflowed ; and  ejectment  by 
one  claiming  title  to  such  lands  acquired  from  the  State  cannot  be  main- 
tained against  persons  In  possession  under  United  States  patents,  without 
showing  such  certification. 

Appeax  from  a judgment  of  the  Superior  Court  of  Yolo 
County,  and  from  an  order  refusing  a new  trial. 

The  action  was  ejectment  The  remaining  facta  are  stated 
in  the  opinion  of  the  court 
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W.  B.  TreadweU,  and  C.  P.  Sprague,  for  Appellant*. 

Belcher  & Belcher,  and  J.  0.  Bail,  for  Respondents. 

Sharpstkin,  J. — The  defendants  are -in  possession  of  the 
demanded  premises,  and  hold  United  States  patents  for  the 
same.  But  it  is  claimed  on  behalf  of  the  plaintiff  that  before 
defendants  acquired  any  right  or  title  to  said  land  the  title  to  it 
had  passed  out  of  the  United  States,  and  become  vested  in  the 
State  of  California.  The  grounds  of  this  claim  as  stated  by  one 
of  appellant’s  counsel  are  as  follows:  “That  on  July  1,  1862, 
he  (plaintiff)  acquired  the  title  of  the  State  to  the  land  in  con- 
troversy; that  the  State  had,  prior  to  July  23,  1866,  selected 
this  land  as  swamp  land,  and  had  disposed  of  the  same  to  pur- 
chasers in  good  faith  under  her  laws;  that  due  notice  had  been 
given  to  the  United  States  land  department  of  this  selection; 
that  within  the  time  required  by  the  Act  of  Congress  of  March 
12,  1860,  and  before  1866,  the  State  had  segregated  these  lands 
as  swamp;  and  that,  under  due  and  regular  proceedings  had 
under  the  fourth  section  of  the  Act  of  1866,  this  segregation 
w0-/  approved  by  the  United  States  land  depeartment,  and  the 
tracts  here  claimed  designated  swamp  on  the  United  States  plat 
of  the  township.” 

The  clause,  of  the  fourth  section  of  the  Act  of  1866,  to 
which  reference  is  made  reads  as  follows: — 

“ That  in  all  cases  where  township  surveys  have  been  made 
or  shall  hereafter  be  made  under  authority  of  the  United  States, 
and  the  plats  thereof  approved,  it  shall  be  the  duty  of  the  com- 
missioner of  the  general  land  office  to  certify  over  to  the  State 
of  California  as  swamp  and  overflowed  all  the  lands  represented 
as  such,  upon  such  approved  plats,  within  one  year  from  the 
passage  of  this  act,  or  within  one  year  from  the  return  and 
approval  of  such  township  plats. 

“ The  commissioner  shall  direct  the  United  States  surveyor- 
general  for  the  State  of  California  to  examine  the  segregation 
maps  and  surveys  of  the  swamp  and  overflowed  lands  made  by 
said  State;  and  where  he  shall  find  them  to  conform  to  the 
system  of  surveys  adopted  by  the  United  States,  he  shall  con- 
struct and  approve  township  plats  accordingly,  and  forward  to 
the  general  land  office  for  approval.” 
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It  is  not  claimed  that  “ the  commissioner  of  the  general  land 
office  has  ever  certified  over  to  the  State  of  California  as  swamp 
and  overflowed,”  any  of  the  land  in  controversy.  If  he  had  it 
would  be  equivalent  to  a patent,  and  an  action  of  ejectment 
might  be  maintained  upon  it  against  any  one  in  possession  under 
a subsequently  acquired  title.  As  it  is  the  defendants  are  in 
possession,  claiming  title  under  United  States  patents,  which 
purport  to  convey  the  entire  premises.  And  the  question  is,  can 
the  plaintiff  maintain  this  action  upon  the  title  which  he  has 
acquired  from  the  State  without  showing  that  the  land  has  been 
certified  over  to  the  State  as  swamp  and  overflowed?  Counsel 
for  appellant  insist  that  although  said  land  has  never  been  cer- 
tified over  to  the  State  according  to  the  requirement  of  said  act 
of  Congress,  the  title  to  said  land,  nevertheless,  became  vested 
in  the  State.  If  that  be  so,  the  clause  which  requires  the  com- 
missioner to  certify  over  to  the  State  as  swamp  and  overflowed 
all  the  lands  represented  as  such  upon  such  approved  plats, 
within  one  year  from  the  passage  of  said  act,  or  within  one  year 
from  the  return  and  approval  of  such  township  plats,  is  super- 
fluous. The  Act  of  September  28,  1850,  contains  a clause  some- 
what similar  to  this,  and  the  construction  which  was  given  to  it 
by  the  Supreme  Court  of  the  United  States  in  French  v.  Fyan, 
93  U.  S.  169,  seems  to  us  to  militate  against  the  position  which 
appellant’s  counsel  seek  to  maintain  in  this  case.  That  act  made 
it  the  duty  of  the  secretary  of  the  interior,  as  soon  as  prac- 
ticable after  its  passage,  to  make  out  an  accurate  list  and  plats 
of  the  land  described  in  said  act,  and  to  transmit  the  same  to  the 
governor  of  the  State,  and  at  his  request  to  cause  a patent  to 
issue  to  it,  and  that  thereupon  the  fee  simple  to  said  lands 
should  vest  in  the  State.  In  French  v.  Fyan,  supra,  the  court 
held  that  the  issuance  of  a patent  to  the  State  concluded  the 
question  of  the  character  of  the  land,  and  that  parol  evidence  to 
prove  that  it  was  not  swamp  and  overflowed  was,  in  an  action 
at  law,  inadmissible.  That  the  law  devolved  upon  the  secretary 
“ the  duty,  and  conferred  on  him  the  power  of  determining  what 
lands  were  of  the  description  granted  by  that  act,  and  made  his 
office  the  tribunal  whose  decision  on  that  subject  was  con- 
trolling.” 

In  Johnson  v.  Towsley,  13  Wall.  72,  the  same  court  said, 
“that  when  the  law  has  confided  to  a special  tribunal  the 
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authority  to  hear  and  determine  certain  matters  arising  in  the 
course  of  its  duties,  the  decision  of  that  tribunal  within  the 
scope  of  its  authority  ia  conclusive  upon  all  others.” 

Section  4 of  the  Act  of  July  23,  1866,  makes  it  the  duty  of 
the  commissioner  in  certain  specified  cases  to  certify  lands  over 
to  the  State.  And  it  seems  to  be  left  to  him  to  decide  in  each 
case  whether  or  not  it  is  a proper  one  for  the  exercise  of  that 
power.  The  most  that  can  be  claimed  on  behalf  of  appellant  is 
that  the  commissioner  has  not  performed  his  duty  in  this  case. 
The  law  makes  it  the  duty  of  the  commissioner  to  certify  over 
such  lands  within  a specified  period,  but  does  not  provide  that 
in  the  event  of  his  failing  to  do  so  the  title  to  such  lands  shall 
vest  in  the  State.  And  we  are  unable  to  find  anything  in  said 
section  four  which  impresses  us  as  indicating  that  such  was  the 
intention  of  Congress. 

But  it  is  claimed  on  behalf  of  appellant  that  said  section  four 
must  be  read  in  connection  with  section  one  of  the  same  act, 
which  confirms  to  the  State  lands  selected  by  her  in  part  satis- 
faction of  any  grant,  and  under  her  laws  disposed  of  to  pur- 
chasers in  good  faith. 

In  Sutton  v.  Fassett,  51  Cal.  12,  the  court  said:  “ The  first 
section  of  that  act  does  not  relate  to  lands  which  had  been  seg- 
regated by  the  State  as  swamp  and  overflowed  lands.  The  only 
section  which  purports  to  grant  to  the  State  — or  in  other  words 
to  confirm  such  segregation  — is  the  fourth  section.”  And  that 
appears  to  us  to  be  a reasonable  construction  of  the  language  of 
said  first  section.  It  only  applies  to  selections  made  of  any  por- 
tion of  the  public  domain  “ in  part  satisfaction  of  any  grant 
made  to  said  State  by  any  act  of  Congress.”  This  would  seem 
to  have  reference  to  grants  of  specific  quantities,  and  not  to  a 
gj*ant  of  an  indefinite  quantity.  There  would  be  no  propriety 
in  saying  that  the  State  accepted  any  number  of  acres  of  swamp 
land  in  part  satisfaction  of  the  grant  of  all  the  swamp  lnnd  in 
the  State.  But  in  the  cases  of  grants  for  school  and  improvement 
purposes  where  the  quantities  are  limited  and  defined,  deductions 
could  be  made,  and  it  is  expressly  provided  in  said  first  section 
“ that  the  State  of  California  shall  not  receive  under  this  act  a 
greater  quantity  of  land  for  school  or  improvement  purposes 
than  she  is  entitled  to  by  law.” 
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We  therefore  conclude  that  the  title  to  the  demanded  prem- 
ises has  never  vested  in  the  State,  and  that  the  State  could  not 
convey  a title  to  the  appellant  upon  which  he  could  maintain 
fn  action  of  ejectment  against  persons  in  possession  of  said 
premises  under  patents  from  the  United  States. 

On  the  former  appeal  a remittitur  issued  out  of  this  court 
containing  the  following  order  and  directions: — 

“ It  appearing  that  the  court  below  has  failed  to  find  upon 
material  issues  made  by  the  pleadings,  to  wit:  Whether  or  not 
the  plaintiff  is  the  owner,  or  entitled  to  the  possession  of  the 
north  half  of  the  northeast  quarter  of  section  thirty-six,  the 
southeast  quarter  of  section  twenty-five,  and  the  east  half  of  the 
southeast  quarter  of  section  twenty-four  of  the  lands  in  suit 
“ Whereupon  it  is  now  considered,  ordered,  adjudged,  and 
decreed  by  the  court  here  that  the  judgment  of  the  District 
Court  of  the  sixth  judicial  district,  in  and  for  the  county  of 
Yolo,  in  the  above-entitled  cause  be,  and  the  same  is  hereby 
reversed,  and  the  cause  remanded  with  directions  to  the  court 
below  to  find  upon  the  foregoing  issues,  from  the  evidence 
already  taken,  and  such  further  evidence  as  may  be  adduced 
by  the  respective  parties,  and  thereupon  to  render  judgment 
upon  the  whole  case.  The  respective  appellants  in  said  actions 
severally  to  recover  costs  on  the  appeal.” 

The  court  did  find  “ that  at  the  time  of  the  commencement 
of  this  suit  the  plaintiff  was  the  owner,  and  entitled  to  the  pos- 
session of  the  south  half  of  the  northeast  quarter  of  section 
thirty-six,  in  suit,  which  was  unlawfully  withheld  from  him  by 
defendant  Eoseberry;  and  of  the  east  half  of  the  northeast 
quarter  of  section  twenty-five  (containing  eighty  acres),  which 
was  withheld  by  defendant  Simmons;  and  of  the  northwest 
quarter  of  the  southeast  quarter  of  section  twenty-four,  which 
was  withheld  from  him  by  defendant  Powell ; and  that  plaintiff 
is  damaged  by  defendant  Eoseberry  in  the  sum  of  $150,  by 
defendant  Simmons  in  the  sum  of  $150,  and  by  defendant 
Powell  in  the  sum  of  $75.” 

In  addition  to  the  lands  described  in  this  finding  the  plaintiff 
in  his  complaint  alleged  that  he  was  the  owner  of  the  lands 
described  in  the  remittitur.  On  the  last  trial  the  court  set  aside 
its  former  findings,  and  found  that  the  plaintiff  was  not  and 
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never  had  been  the  owner,  or  entitled  to  the  possession  of  all  or 
any  part  of  the  lands  described  in  the  complaint,  and  entered 
judgment  in  favor  of  the  defendants.  In  doing  so  appellant’s 
counsel  insist  that  the  court  did  not  follow  the  directions  of  this 
court,  which  were  in  effect  that  the  court  below  should  find, 
in  addition  to  what  it  had  already  found,  whether  the  plaintiff 
was  the  owner,  or  entitled  to  the  possession  of  the  lands 
described  in  said  remittitur.  This  might  be  so,  if  this  court 
had  not  reversed  the  judgment  of  the  court  below,  and 
directed  it  to  render  a judgment  upon  the  whole  case.  We 
think  that  the  order  and  directions  of  this  court,  taken  as  a 
whole,  amount  to  a reversal  of  the  former  judgment,  and  an 
order  for  a new  trial. 

There  were  some  exceptions  taken  to  the  rulings  of  the  court 
during  the  trial,  but  we  are  unable  to  discover  any  error  for 
which  the  judgment  and  order  appealed  from  should  be  reversed. 

Judgment  and  order  affirmed. 

Thornton,  J.,  MoKinstby,  J.,  Ross,  J.,  McKee,  J.,  and 
My  rice,  J.,  concurred. 


[In  Bank. — March  2S,  1883.] 

PEOPLE  ex  eel.  JOSEPH  FLINT,  Appellant,  v.  C.  0. 
HARRINGTON,  Respondent. 

Board  of  Public  Officers  — Majority  or  Quorum  Mat  Act. — The  majority 
of  a quorum  of  a board  of  supervisor*,  a quorum  being  present,  can  perform 
any  act  which  a majority  of  the  board  could  perform  If  all  were  present 
Office  — Removal  — Vacancy  — Practicing  Physician  Yuba  County  Hos- 
, pital. — The  office  of  u practicing  pbyslclnn  of  the  Yuba  County  Hospital  " la 
a county  office,  and  a vacancy  therein  cannot  be  filled  by  the  board  of  super- 
visors except  upon  petition  signed  by  at  least  thirty  qualified  elector!. 

Appeal  from  a judgment  of  the  Superior  Court  of  Yuba 
County,  and  from  an  order  refusing  a new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A.  L.  Hart,  Attorney-General,  and  J.  H.  Craddock,  for 
Appellant. 

LXIII.  Cal. — IT 
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The  case  shows  that  only  two  of  the  five  members  composing 
the  board  of  supervisors  concurred  in  the  order  of  removal. 
This  was  clearly  insufficient  That  a minority  of  a board  of 
supervisors,  even  though  such  minority  be  a majority  of  a 
quorum,  can  under  any  circumstances  enact  a valid  order  is  a 
proposition,  the  public  importance  of  which  outreaehes  the 
necessities  of  the  case  at  bar.  Even  in  its  broadest  aspect  it  is 
believed  to  be  not  only  without  the  support  of  legal  principle, 
but  in  contravention  of  the  positive  requirements  of  section  15 
of  the  Code  of  Civil  Procedure  of  this  State.  “Words  giving  a 
joint  authority  to  three  or  more  public  officers  or  other  persons 
are  construed  as  giving  such  authority  to  a majority  of  them, 
unless  it  is  otherwise  expressed  in  the  act  giving  the  authority.” 
Here  the  authority  is  given  to  the  board  of  supervisors,  consist- 
ing of  five  members,  without  provision  in  the  act  giving  such 
authority  that  any  number  less  than  the  whole  may  exercise  the 
authority  given,  and  it  is  submitted  that  language  will  have  lost 
its  most  useful  function  when  the  words,  “ construed  as  giving 
authority  to  a majority  of  them  ” are  held,  as  was  done  by  the 
trial  court,  to  mean  a minority  of  them,  when  such  minority 
constitute  a majority  of  a quorum. 

The  board  was  exercising  judicial  functions.  Judge  Kedfield 
on  this  subject  observes:  “ The  proper  distinction  upon  the  suo- 
ject  seems  to  be  that  when  the  matter  is  of  public  concern,  or 
of  an  executive  or  ministerial  character,  the  act  of  a majority 
of  the  board  will  suffice,  although  the  others  are  not  consulted. 
But  where  the  function  is  judicial,  involving  the  determination 
of  some  definite  question,  the  whole  body  must  be  assembled  and 
act  together.”  (1  Kedf.  on  Bail.,  p.  84,  § 6;  Moore  v.  Ewing, 
1 Coxe,  144,  and  cases  cited  ; King  v.  Wykes,  Andrew,  239; 
Billings  v.  Prinn  & Delahere,  2 Black,  1017 ; People  v.  CoghiH, 
47  Cal.  361 ; Downing  v.  Rugar,  21  Wend.  178;  Lee  v.  Parry, 
4 Denio,  125;  Keeler  v.  Frost,  22  Barb.  400;  Horton  v.  Garri- 
son, 23  Barb.  176 ; Stewart  v.  Wallis,  30  Barb.  344 ; Crocker  v. 
Crane,  21  Wend.  211;  Talcott  v.  Blanding,  54  Cal.  290.) 

The  appointment  of  the  respondent  was  invalid  because 
unauthorized  by  law.  The  reasoning  of  the  trial  court,  which 
deduces  the  power  to  fill  a vacancy  from  the  power  to  appoint 
for  a full  term  because  the  latter  is  the  greater,  is  a clear 
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instance  of  non  sequilur.  True,  where  there  is  no  term  fixed  by 
law,  the  power  of  removal  being  incidental  to  the  power  of 
appointment,  they  may  both  be  exercised  at  any  time.  There 
being  no  term,  there  can  be  no  vacancy  of  the  term  to  be  filled. 
But  when  the  term  is  fixed  by  law,  and  the  mode  and  manner 
of  filling  it  are  prescribed,  the  mode  and  manner  are  the  measure 
of  the  exercise  of  the  power,  and  must  be  followed.  Filling  a 
vacancy  is  a distinct  and  separate  function,  in  no  way  deducible 
from  the  former,  but  the  subject-matter  of  distinct  statutory 
provision,  and  most  frequently  exercised  by  a different  tribunal. 
This  power,  if  it  existed  in  the  board  at  all  in  the  case  at  bar, 
existed  by  virtue  of  the  provisions  of  subdivision  19  of  section 
4046  of  the  Political  Code,  enumerating  the  general  permanent 
powers  of  the  board.  And  the  manner  of  its  exercise  is  pre- 
scribed by  section  4066. 

B.  W.  Howser,  TF.  0.  Murphy,  and  E.  A.  Davis , for 
Respondent. 

Shabpstxin,  J. — At  the  time  of  the  alleged  removal  of  the 
relator  from  the  office  of  “practicing  physician  of  the  Yuba 
County  Hospital, ” the  board  of  supervisors  of  that  county  con- 
sisted of  five  members,  two  of  whom  had  been  prohibited  by  an 
order  of  the  Superior  Court  from  participating  in  the  proceed- 
ings, which  it  is  claimed  on  behalf  of  respondent  resulted  in  the 
removal  of  the  relator  from  said  office. 

The  three  membere  of  said  board  who  had  not  been  prohibited 
from  proceeding  in  said  matter  heard  evidence  upon  the  charges 
laid  before  said  board  against  the  relator,  and  finally,  by  a vote 
of  two  to  one,  declared  said  office  vacant. 

Appellant’s  counsel  insist  that  even  if  said  board  had  the 
power  to  declare  said  office  vacant,  a majority  of  a bare  quorum 
of  said  board  had  no  such  power.  But  Dillon,  in  his  work  on 
“Municipal  Corporations,”  says  that  if  a board  of  village 
trustees  consists  of  five  members,  and  “ three  only  were  present, 
they  would  constitute  a quorum,”  and  “ the  votes  of  two,  being 
a majority  of  the  quorum,  would  be  valid;  certainly  so  where 
the  three  are  all  competent  to  act.”  (1  Dillon  on  Corporations, 
3d  ed.,  279.) 
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In  Buell  v.  Buckingham,  16  Iowa,  284:,  Dillon,  J.,  said: — 

**  Three  constituted  a quorum.  So  far  all'  is  clear.  Advanc- 
ing in  the  argument,  the  first  proposition  I lay  down  is,  that  a 
majority  of  the  quorum,  all  being  present,  have  the  power  to 
act,  and  to  decide  any  question  upon  which  they  can  act  This 
proposition  is  clear  upon  the  authorities.  Thus  in  Rex  v.  Mon- 
day, Cowp.  638,  Lord  Mansfield,  C.  J.,  says:  ‘ When  the  assem- 
bly are  duly  met,  I take  it  to  be  clear  law  that  the  corporate  act 
may  be  done  by  a majority  of  those  who  have  once  regularly 
constituted  the  meeting.’  To  the  same  effect,  2 Kent’s  Com. 
293:  ‘A  majority  of  the  quorum  may  decide.’  (A.  & A.  on 
Corp.  § 501;  Cahill  v.  Kalamazoo  Insurance  Co.  2 Doug. 
(Mich.)  124 ; Sargent  v.  Webster,  13  Met  497 ; In  re  Insurance 
Co.  22  Wend.  591 ; Ex  parte  WUcocks,  7 Cowen,  462 ; Ex  parte 
Wilcocks,  7 Cowen,  527,  note  a.)” 

We  are  not  aware  of  any  case  in  which  the  contrary  has  been 
held,  and  must  regard  the  law  as  well  settled  that  in  a case  like 
this  the  action  of  a quorum  is  the  action  of  the  board,  and 
that  a majority  of  the  quorum  present  could  do  any  act  which  a 
majority  of  the  board  if  present  might  do. 

We  are  therefore  of  the  opinion  that  by  the  removal  of  the 
relator  from  the  office  a vacancy  was  created  in  it  which  the 
board  of  supervisors  was  authorized  to  fill  in  the  manner  pre- 
scribed in  sections  4046  and  4066  of  the  Political  Code,  and  not 
otherwise.  The  former  section  confers  upon  the  board  the 
power  “ to  fill  by  appointment  all  vacancies  that  may  occur  in 
county  or  township  offices,  except  those  of  county  judge  and 
supervisors  ” ; and  the  latter  provides  that  “ no  appointment  to 
fill  a vacancy  in  office  must  be  made  by  the  board  except  upon 
petition,  signed  by  at  least  thirty  qualified  electors  of  the 
county,  if  for  a county  office.”  The  law  which  authorizes  the 
appointment  of  a practicing  physician  for  said  Yuba  County 
Hospital  fixes  the  term  for  which  he  shall  be  appointed,  pro- 
vides for  his  salary,  and  prescribes  his  duties.  That,  certainly, 
is  sufficient  to  create  an  office,  whicl\  Bouvier  defines  to  be  “ a 
right  to  exercise  a public  function  or  employment,  and  to  take 
the  fees  and  emoluments  belonging  to  it.”  And  if  an  office,  it 
is  undoubtedly  a county  office. 

As  the  sections  of  the  Political  Code  to  which  we  referred 
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provide  how  all  vacancies  in  county  offices,  with  two  exceptions, 
must  be  filled,  and  as  this  office  is  not  within  the  exceptions,  we 
think,  in  the  absence  of  any  provision  in  the  statute  which 
creates  this  office  for  filling  a vacancy  in  it,  that  it  cannot 
be  filled  “ except  upon  petition  signed  by  at  least  thirty  qualified 
electors.” 

Ordered,  that  so  much  of  the  judgment  appealed  from  as 
adjudges  “ that  the  plaintiffs  take  nothing  in  this  action,”  and 
“ that  the  defendant  C.  C.  Harrington  is  not  a usurper  of  said 
office  of  practicing  physician  of  the  Yuba  County  Hospital,  that 
he  is  entitled  to  the  same,”  and  that  he  recover  costs  herein,  is 
reversed;  and  that  so  much  of  said  judgment  as  adjudges  “ that 
said  Joseph  Flint  is  not  entitled  to  said  office  of  practicing 
physician  of  the  Yuba  County  Hospital  ” is  affirmed. 

Thornton,  J.,  McKinbtry,  J.,  Robs,  J.,  and  MoKek,  J., 
concurred. 


tin  Bank.— March  23,  1883. 1 

CENTRAL  PACIFIC  RAILROAD  COMPANY,  Appel- 
lant, v.  A.  R SHACKELFORD,  Respondent. 

•tatdtb  of  Limitations  — Adverse  Possession  — Payment  of  Taxes  — 
Ejectment. — Section  325  of  the  Code  of  Civil  Procedure  as  amended  In  18V 8 
Is  not  retroactive;  and  where  a defendant  In  ejectment  shows  that  his  ad- 
verse claim  and  occupancy  began  three  years  prior  to  the  amendment  of  that 
section,  and  continued  until  the  commencement  of  the  action,  a period  of  more 
than  five  years,  and  that  he  had  paid  all  taxes  levied  and  assessed  upon  the 
land  subsequent  to  the  amendment  of  the  section,  his  adverse  possession  Is 
established. 

•tatdtoiiy  Constboction — Ambndment  of  the  Codbs. — The  form  In  which 
amendments  of  the  Code  have  generally  been  made,  by  declaring  that  particu- 
lar sections  shall  be  amended  so  as  to  read  In  a given  way,  was  adopted  for  the 
purpose  of  adjusting  them  to  the  original  enactments,  so  that  when  the  system 
should  after  repeated  amendments  become  complete,  the  different  parts  might 
be  put  together  without  further  revision,  and  thus  form  a perfect  Code.  The 
portions  of  the  amended  sections  which  are  merely  copied  without  change  are 
not  to  be  considered  ns  repealed  and  again  enacted,  but  to  have  been  the  law 
all  along ; and  the  new  parts,  or  the  changed  portions,  are  not  to  be  taken  to 
have  been  the  law  at  any  time  prior  to  the  passage  of  the  amended  act. 

Appeal  from  a judgment  of  the  Superior  Court  of  Colusa 
County. 
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The  action  wag  ejectment.  The  remaining  facta  are  stated  in 
the  opinion  of  the  court,  and  in  the  dissenting  opinion  of  Mb. 
Justice  McKee. 

Goad  & Redding,  and  S.  W.  Sanderson,  for  Appellant. 

The  issue  is:  Is  the  plaintiff's  right  of  action  barred  by  the 
Statute  of  Limitations  ? or,  put  in  another  way, — 

Has  defendant,  on  the  28lh  day  of  October,  1881  (the  date 
of  the  commencement  of  the  suit),  established  an  adverse  pos- 
session under  the  facts  as  agreed  upon? 

It  is  plain  that  there  is  a vast  discrepancy  between  what  the 
defendant  has  done,  and  what  the  statute  in  October,  1881,  says 
must  have  been  done  to  claim  the  establishment  of  an  adverse 
possession. 

The  defendant  has  not  occupied  and  claimed  the  land  ad- 
versely and  continuously  for  five  years  and  paid  all  the  taxes, 
State,  county,  or  municipal,  levied  and  assessed  upon  said  land. 

The  defendant  has  occupied  and  claimed  the  land  adversely 
and  continuously  for  five  years,  and  paid  all  taxes,  State, 
county,  or  municipal,  levied  upon  said  land  since  April  1,  1878. 

He  certainly  has  not  performed  the  letter  of  the  statute  as  it 
reads  when  the  suit  was  brought. 

The  universal  rule  is  that  in  disseizin  the  Statute  of  Limita- 
tions in  force  when  the  suit  was  commenced  governs  the  case, 
and  any  deviation  from  its  provision  is  fatal.  (Potter's  U warns 
on  Statutes,  146,  and  cases  cited ; Manchester  v.  Doddridge,  3 
Ind.  360;  State  v.  Swope,  7 Ind.  91,  and  eases  cited.) 

Now,  in  the  case  at  bar,  does  the  amendment  of  April  1, 
1878,  to  affect  this  adverse  occupier,  take  away  or  impair  any 
vested  right  that  he  has  acquired  under  existing  laws?  Does  it 
create  a new  obligation  or  attach  a new  disability  to  a past 
transaction  in  compelling  him  to  pay  all  the  taxes  levied  and 
assessed  on  said  land? 

This  adverse  occupier  in  1878  is  not  in  existence  in  the  eyes 
of  the  law  except  as  a trespasser,  a tort  feasor. 

If  the  amendment  of  April  1,  1878,  does  not  affect  and 
include  him,  whom  does  it  affect  and  include?  What  standing 
in  court  can  he  possibly  have,  unless  he  can  show  that  he  haa 
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complied  with  the  strict  letter  of  the  statute  as  it  reads  five  years 
from  the  date  of  bis  entry? 

This  we  affirm  to  be  lie  true  and  only  criterion  of  an  adverse 
occupier’s  status: — 

Has  he  performed  the  strict  letter  of  the  statute  as  it  reads 
five  years  from  the  date  of  his  entry? 

There  is  no  such  thing  as  the  establishment  of  an  adverse 
possession  for  three  years,  or  for  four  years  eleven  months  and 
twenty-nine  days. 

The  establishment  of  adverse  possession  means  an  adverse 
possession  taken  and  held  with  the  requisites  and  circumstances 
specified  in  the  statute  for  the  required  time,  and  until  the 
adverse  occupier  can  prove  this,  he  is  a trespasser  subject  to  the 
will  of  the  legislature.  ( Hill  v.  Saunders,  6 Rich.  67,  68; 
Horton  v.  Crawford,  10  Tex.  382 ; Tyler  on  Ejectment,  165.) 

Dyas  & Bridgford,  for  Respondent. 

We  claim  that  where  a portion  of  the  five  years  preceded  the 
amendment  of  section  325  on  April  1, 1878,  that  it  is  not  neces- 
sary, in  order  to  establish  adverse  possession  in  the  defendant, 
for  him  to  show  payment  of  taxes  for  that  time  which  elapsed 
before  the  date  of  said  amendment 

The  admitted  facts  show  conclusively  that  the  defendant 
complied  with  the  requirements  of  said  section  325  during  all 
of  that  time  which  elapsed  before  the  said  amendment  thereof, 
as  said  section  stood  before  said  amendment,  and  has  since  said 
time  (April  1,  1878),  complied  with  the  requirements  of  said 
section  as  amended. 

Then,  on  April  1,  1878,  the  defendant  was,  and  had  been 
since  the  18th  day  of  March,  1875,  in  the  adverse  possession  of 
the  lands  described  in  the  complaint 

The  legislature,  by  the  amendment  of  section  325,  did  not 
make  that  which  was,  and  had  been  adverse,  any  the  less 
adverse;  and  could  not  have  done  so  without  making  a law 
which  would  have  been  retroactive,  which  section  325  does  not 
purport  to  be.  (Code  Civil  Proc.  § 8;  Sharp  v.  Blankenship, 
59  Cal.  288.) 

Counsel  for  plaintiff  argue  that  the  amendment  of  1878 
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operates  as  a repeal  of  the  old  section.  The  only  change  made 
was  the  adding  of  the  provision  requiring  the  payment  of  taxes. 
So  far  as  they  are  the  same  it  is  to  be  treated  as  a continuation 
of  the  old  law,  and  not  as  a new  enactment.  (Code  Civ.  Proc. 
§6-) 

If  section  325  is  to  be  treated  as  a Statute  of  Limitation,  then 
the  time  which  had  run  before  the  amendment  thereof  is  deemed 
part  of  the  time  prescribed  as  such  limitation.  (Codo  Civ. 
Proc.  § 9;  Benjamin  v.  Eldridge,  50  Cal.  612.) 

Shahpstein,  J. — The  record  shows  that  the  defendant  had 
been  in  the  adverse  possession  of  the  demanded  premises  more 
than  three  years  before  the  legislature  amended  section  325  of 
the  Code  of  Civil  Procedure  by  adding  thereto  the  following 
proviso : " Provided,  however,  that  in  no  case  shall  adverse  pos- 
session be  considered  established  under  any  section  or  sections 
of  this  Code  unless  it  shall  be  shown  that  the  land  has  been 
occupied  and  claimed  for  the  period  of  five  years  continuously, 
and  the  party  or  persons,  their  predecessors  and  grantors,  have 
paid  all  the  taxes,  State,  county,  or  municipal,  which  have  been 
levied  and  assessed  upon  said  land,”  and  such  adverse  posession 
continued  until  the  commencement  of  this  action,  which  was 
more  than  two  years  after  the  enactment  of  said  proviso.  Since 
the  passage  of  said  proviso  the  defendant  is  conceded  to  “ have 
paid  all  the  taxes,  State,  county,  or  municipal,  which  have  been 
levied  and  assessed  upon  said  land.”  But  it  is  contended  by 
the  appellant  that  in  order  to  establish  an  adverse  possession  it 
was  incumbent  on  the  defendant  to  show  that  he  had  paid  said 
taxes  during  the  entire  period  of  his  occupancy  of  the  land.  In 
other  words,  that  he  must  not  only  show  that  since  the  passage 
of  said  proviso  he  has  fully  complied  with  all  of  its  require- 
ments, but  that  in  anticipation  of  its  passage  he  did  all  which 
he  would  have  been  required  to,  if  said  proviso  had  been  enacted 
three  years  before  it  was.  That  this  would  be  giving  to  said 
proviso  a retroactive  effect  is  quite  clear,  and  that  it  cannot 
have  because  no  part  of  the  Code  of  Civil  Procedure  “is  retro- 
active unless  expressly  so  declared.”  (Code  Civ.  Proc.  § 3.) 

It  is  contended  by  appellant  that  by  giving  to  this  proviso  a 
retroactive  effect,  L ew,  by  holding  that  the  first  three  years  of 
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the  respondent’s  possession  were  not  adverse,  by  reason  of  his 
not  having  paid  the  taxes  levied  and  assessed  on  the  land  dur- 
ing those  three  years,  would  not  be  to  destroy  a vested  right, 
because  he  could  acquire  no  right  as  against  the  owner  of  the 
legal  title  by  less  than  five  years’  possession.  The  question  in 
this  case  is  not  whether,  if  construed  as  the  appellant  insists  it 
should  be,  the  law  would  destroy  a vested  right,  but  whether  if 
so  con  staled  the  law  would  have  a retroactive  effect,  which  it 
cannot  have  because  the  legislature  has  not  “ expressly  so 
declared.” 

And  if  it  cannot  have  a retroactive  operation  it  can  in  no 
way  benefit  the  appellant  in  this  case. 

There  is  another  provision  of  the  same  Code  on  which  re- 
spondent’s counsel  relies.  It  reads  as  follows: — 

“ When  a limitation  or  period  of  time  prescribed  in  any 
existing  statute  for  acquiring  a right  or  barring  a remedy,  or 
for  any  other  purpose,  has  begun  to  run  before  this  Code  goes 
into  effect,  and  the  same  or  any  limitation  is  prescribed  in  this 
Code,  the  time  which  has  already  run  shall  be  deemed  part  of 
the  time  prescribed  as  such  limitation  by  this  Code.”  (Code 
Civ.  Proc.  § 9.) 

But  the  counsel  for  appellant  contends  that  these  sections 
only  apply  to  cases  which  arose  before  the  adoption  of  the  Code 
in  its  original  form.  And  that  an  amendment  to  the  Code  may, 
without  any  express  declaration,  have  a retroactive  operation. 
In  other  words,  that  the  amended  section  should  be  considered 
as  though  it  had  been  originally  enacted  in  its  present  form. 
Our  own  views  upon  this  point  are  very  clearly  expressed  in 
Ely  v.  Holton,  15  N.  Y.  598,  from  which  we  quote  the 
following : — 

“ The  form  in  which  amendments,  both  of  the  Code  and  of 
the  Revised  Statutes  have  generally  been  made  by  declaring  that 
particular  sections  shall  be  amended  so  as  to  read  in  a given 
way,  was  adopted  for  the  purpose  of  adjusting  them  to  the 
original  enactments,  so  that  when  the  system  should,  after 
repeated  amendments,  become  complete,  the  different  parts 
might  be  put  together  without  further  revision,  and  thus  form 
a perfect  Code.  The  portions  of  the  amended  sections  which 
are  merely  copied  without  change  are  not  to  be  considered  as 
repealed  and  again  enacted,  but  to  have  been  the  law  all  along ; 
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and  the  new  parts,  or  the  changed  portions,  are  not  to  be  taken 
to  have  been  the  law  at  any  time  prior  to  the  passage  of  the 
amended  act.” 

The  Code,  so  far  as  it  relates  to  the  payment  of  taxes  bv 
persons  holding  lands  adversely  to  the  owners  of  the  legal  titles 
to  such  lands,  did  not  go  into  effect  until  sixty  days  after  April 
1,  1878,  and  it  did  not  in  our  opinion  change  the  character  of 
the  defendant’s  possession  prior  to  that  date,  because  it  was 
not  retroactive,  and  if  not  retroactive  it  could  not ; and  because 
under  section  nine  of  said  Code  the  time  which  had  already 
ran  when  the  amendment  of  April  1,  1878,  went  into  effect 
must  be  deemed  a part  of  the  time  prescribed  by  the  Code  as 
amended. 

Judgment  affirmed. 

Thornton,  J.,  McKinstby,  J.,  and  Myrick,  J.,  concurred. 

McKee,  J. — I dissent  The  right  of  entry  upon  the 
demanded  premises,  asserted  by  the  plaintiff,  was  founded  upon 
a United  States  patent,  which  was  issued  and  delivered  to  the 
plaintiff  on  the  17th  of  March,  1875,  and  purported  to  convey 
the  premises  in  question  with  other  lands.  The  action  upon 
this  patent  was  commenced  on  the  28th  of  October,  1881. 

On  the  18th  of  March,  1875,  defendant  entered  upon  the 
land ; and  at  the  commencement  of  the  action  he  was  in  posses- 
sion of  it,  and  had  been  in  the  actual  and  exclusive  possession 
of  the  same  continuously  for  six  years  before  he  was  sued. 
During  that  time  he  claimed  the  land  adversely  to  the  title  of 
the  plaintiff,  and  for  three  years  of  the  time,  namely,  from  the 
year  1878  until  the  year  1881,  he  paid  all  the  taxes  which  had 
been  levied  upon  the  land.  Upon  these  facts  the  court  below 
decided  that  the  plaintiff’s  action  was  barred  by  the  Statute 
of  limitations,  and  ordered  judgment  accordingly.  I think 
the  decision  and  judgment  are  erroneous. 

By  the  patent  the  plaintiff  established  the  legal  title  to  the 
property.  From  this  fact  two  legal  presumptions  resulted: 
First,  that  the  plaintiff,  as  holder  of  the  legal  title,  had  been 
possessed  of  the  property  within  five  years  before  the  commence- 
ment of  the  suit;  and  secondly,  that  the  occupation  by  the 
defendant  was  under  and  in  subordination  to  the  legal  title. 
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Upon  these  presumptions  the  plaintiff  was  entitled  to  judg- 
ment,  unless  the  defendant  overcame  them  by  proof  that  he  had 
held  and  possessed  the  property  adversely  to  the  legal  title  for 
five  years  before  the  commencement  of  the  suit.  (§§  318,  321, 
Code  Civ.  Proc.) 

Negatively  the  proof  shows  that  the  defendant  did  not  claim 
the  land  under  color  of  title.  His  claim  was  that  he  had 
acquired  title  at  the  commencement  of  the  suit  by  adverse  pos- 
session under  the  Statute  of  Limitations.  To  establish  the 
acquisition  of  such  a title,  it  was  necessary  for  him  to  prove 
that  he  had  claimed  and  occupied  the  land  for  five  years  con- 
tinuously before  the  commencement  of  the  suit,  by  a substan- 
tial enclosure  of  the  land,  or  by  its  usual  cultivation  or  improve- 
ment, and  the  payment  of  all  taxes  which  have  been  levied  and 
assessed  upon  it.  (§  325,  Code  Civ.  Proc.)  These  were  the 
requisites  and  requirements  of  adverse  possession  as  a source 
of  title  under  the  Code  as  it  was  when  the  defendant  was  sued. 
And  the  practical  question  arises,  has  the  defendant  proved  an 
adverse  possession  with  the  requisites  and  requirements  of  the 
Code  for  the  time  prescribed  ? 

The  proof  answers  the  question  in  the  negative ; for  although 
it  shows  that  the  defendant  occupied  and  claimed  the  land  for 
the  period  of  five  years  continuously,  it  also  shows  that  he  has 
not  paid  the  taxes  levied  and  assessed  upon  it  during  the  period 
of  five  years.  Therefore  the  Statute  of  Limitations  has  not 
run  in  his  favor. 

But  it  is  urged  that  as  the  Code  did  not  require  the  payment 
of  taxes  as  essential  to  adverse  possession  before  the  amend- 
ment of  April  1,  1878,  it  was  not  necessary  for  the  defendant 
to  prove  payment  of  taxes  for  five  years ; and  as  he  has,  in  fact, 
paid  the  taxes  every  year  since  1878,  for  a period  of  three 
years,  he  has  complied  with  the  law. 

The  payment  of  taxes  for  five  years  was,  however,  one  of  the 
circumstances  specified  in  the  section  of  the  Code  invoked  by 
the  defendant  as  requisite  to  constitute  the  adverse  possession 
necessary  to  confer  title.  As  the  Code  stood  when  he  invoked 
it,  there  was  no  such  thing  as  a Statute  of  Limitations  founded 
upon  three  years’  adverse  possession,  and  no  such  thing  as  a 
Statute  of  Limitations  founded  upon  an  adverse  possession  for 


Digitized  by  Google 


268 


0.  P.  R R Co.  v.  Shackelford.  [Sup.  Ct 


five  years  without  payment  of  taxes.  The  fact,  then,  that  the 
defendant  had  continuously  occupied  the  land  for  six  years 
adversely  to  the  plaintiff,  and  had  paid  the  taxes  levied  upon 
the  land  for  three  years  of  that  time,  was,  not  proof  of  the 
adverse  possession  for  five  years,  which  the  law  required. 

The  right  asserted  by  the  defendant  depended  wholly  upon 
section  325  of  the  Code  of  Civil  Procedure  as  it  was  at  the  com- 
mencement of  the  suit.  No  absolute  right  to  the  land  had  been 
acquired  by  the  three  years’  adverse  possession  before  the  amend- 
ment of  the  section  on  April  1,  1878.  At  that  time  the  defend- 
ant was  in  law  a trespasser  upon  the  land,  without  right  or 
claim  of  title ; or  if  he  had  any  right  it  wa3  inchoate  and  imper- 
fect, add  subject  to  any  legislation  upon  the  section  of  the  Code 
imder  which  the  right  was  claimed.  It  was  not  a vested  right; 
being  inchoate  and  imperfect,  it  fell  with  the  repeal  of  the  law 
upon  which  it  depended.  The  amendment  of  1878  operated  as 
a repeal  of  the  law  as  it  had  previously  existed.  ( Billings  v. 
Harvey , 6 Cal.  381 ; Billings  v.  Hall,  7 Cal.  1 ; Clark  v.  Huber, 
25  Cal.  596;  Bensley  v.  Ellis,  39  Cal.  313.) 

A Statute  of  Limitations  is  purely  an  act  of  grace  on  the  part 
of  the  legislature.  Such  an  enactment  is  a measure  of  public 
policy  only.  It  is  entirely  subject  to  the  mere  will  of  the  legis- 
lative power,  and  may  be  changed  or  repealed  altogether  as  that 
power  may  see  fit  to  declare.  Such  legislation  relates  to  the 
remedy  only,  and  not  to  any  property  right  or  contract  right. 
( Billings  v.  Hall,  supra.)  It  may  have  a retrospective  opera- 
tion ; but  retroactive  legislation  is  not  unconstitutional  where  it 
only  affects  the  remedy.  (Comm.  v.  Duffy,  96  Pa.  St.  506.) 
Hence  it  has  become  a settled  rule  of  law  that  when  a title  to 
land  has  been  acquired  by  adverse  possession  under  a statute,  the 
legislature  does  not  possess  the  power  to  destroy  the  same,  and  a 
rejteal  of  the  statute  does  not  divest  the  title  (Sharp  v.  Blank- 
enship, 59  Cal.  288) ; but  at  any  time  before  the  title  has 
become  vested  the  statute  may  be  repealed  or  altered,  either 
by  shortening  or  lengthening  the  period  required  to  make  the 
title  absolute.  (Wood  on  Limitations,  § 35.) 

Petition  for  a rehearing  denied. 
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[Department  One. — March  28.  1888.] 

SARAH  E.  ASTON,  Respondent,  v.  MARGARET 
NOLAN,  Appellant. 

Land  — Cotekminocn  Or.- Niks  — Lateral  Suppoxt. — A coterminous  land  owner, 
when  making  excavations  for  the  purpose  of  building.  Is  not  required  to  sus- 
tain the  adjacent  land  upon  which  there  has  been  placed  a building,  unless 
the  building  has  been  erected  for  a period  of  five  years.  By  gtviDg  notice  of 
his  Intention  to  excavate,  and  conducting  the  work  so  that  the  soil  without 
the  weight  of  the  building  would  not  have  fallen,  his  whole  duty  la  performed. 

Id. — Tost — Damages  — Wastes  akd  Slav  amt  — Pbixcipal  and  Agent. — 
Where  a coterminous  land  owner  contracts  with  one  to  excavate  a lot  for  the 
purpose  of  erecting  a building,  and  the  contract  Is  silent  as  to  the  mode  of 
doing  the  work,  he  Is  not  liable  for  damages  occasioned  by  the  acts  of  such 
person  or  his  servauta 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Jarboe  & Harrison,  for  Appellant. 

The  defendant  is  not  responsible  for  any  injury  resulting 
from  the  negligence  of  Swannaek,  the  contractor,  or  his  servants 
or  employees,  while  engaged  in  the  excavation  of  her  lot  under 
an  independent  contract  therefor  with  her.  ( BosweU  v.  Laird, 
8 Cal  469 ; Du  Pratt  v.  Lick,  38  CaL  691 ; O’Hale  v.  Sacra- 
mento, 48  CJal.  214;  Hilliard  v.  Richardson,  3 Gray,  349; 
Painter  v.  Pittsburgh,  46  Pa.  St.  213 ; Harrison  v.  Collins,  86 
Pa.  St  153 ; Barry  v.  St.  Louis,  17  Mo.  121 ; Robinson  v. 
Webb,  11  Bush,  466;  Butler  v.  Hunter,  7 Hurl.  & N.  826; 
Peachey  v.  Rowland,  13  Com.  B.  182.) 

One  person  is  not  responsible  for  the  act  of  another  unless  the 
relation  of  master  and  servant,  or  that  of  principal  and  agent, 
exists  between  them. 

Unless  the  defendant  had  the  right  of  selection  and  control  of 
those  by  whose  immediate  act  the  injury  resulted,  she  is  not 
responsible  for  their  acts  or  negligence.  (Civ.  Code,  § 2009; 
Kelly  v.  Mayor,  11  N.  Y.  436;  Potter  v.  Seymour,  4 Bosw.  146.) 

The  complaint  in  this  case  is  based  upon  the  allegation  that 
the  injury  resulted  from  the  negligence  of  the  defendant,  “ by 
her  servants  and  employees”  (fol  10),  and  it  is  a general  prin- 
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ciple  that  no  person  is  liable  for  the  act  or  negligence  of  another 
unless  there  be  shown  such  relations  between  them  as  invokes 
the  rule  of  respondeat  superior.  ( Pack  v.  Mayor,  8 N.  Y.  225.) 

Such  relation  does  not  exist  where  one  in  the  exercise  of  an 
independent  calling  is  working  for  another  under  an  independ- 
ent contract,  and  when  such  contractor  has  the  entire  selection 
of  the  time,  mode,  and  means  of  doing  the  various  parts  of  the 
work  contracted  for.  ( Linton  v.  Smith,  8 Gray,  148;  Sh.  & E. 
on  Negligence,  §§  76,  77,  81 ; Forsyth  v.  Hooper,  11  Allen,  421 ; 
McCarthy  v.  Portland,  71  Me.  318;  Murray  v.  Currie,  Law 
Rep.  6 C.  P.  20 ; Cuff  v.  N.  & N.  Y.  B.  R.  Co.  35  N.  J.  L.  17.) 

J.  C.  Bates,  for  Respondent 

No  one  can  escape  the  burden  of  an  obligation  imposed  upon 
him  by  law  by  engaging  its  performance  by  another.  (Shearman 
and  Redfield  on  Neg.  §§  83,  84;  Civ.  Code,  § 832;  Zeile  v. 
Hood,  S.  C.  Cal.  1878,  No.  5,341 ; Farrand  v.  Marshall,  21 
Barb.  417.  The  last  caso  has  been  approved  in  80  N.  Y.  583; 
67  N.  Y.  273 ; 57  N.  Y.  77 ; see  Creed  v.  Hartman,  29  N.  Y. 
594;  Cray  v.  Pullen,  5 Best  & Smith,  984;  Allison  v.  Western 
N.  C.  R.  R.  Co.  64  N.  C.  382 ; Chicago  v.  Robbins,  2 Black, 
426 ; Robbins  v.  City  of  Chicago,  4 Wall.  678 ; Lowell  v.  Boston 
£ L.  R.  R.  Co.  23  Pick.  31 ; City  of  St.  Paul  v.  Seitz,  3 Minn. 
308;  City  of  Cincinnati  v.  Stone,  5 Ohio  St  41 ; Ellis  v.  Shef- 
field Gas  Con.  Co.  2 El.  & B.  767.) 

The  principle  of  law  involved  in  this  case  we  think  defi- 
nitely settled  by  Zeile  v.  Hood,  supra. 

By  examining  annotated  edition  of  Civil  Code,  and  cases 
cited  under  section  832,  and  then  the  present  amendment,  it 
will  be  seen  that  said  section  was  materially  changed. 

We  think  that  the  legal  duty  of  taking  reasonable  precautions 
to  sustain  the  land  whereon  buildings  rest,  is  clearly  prescribed 
and  expressed  by  said  section  of  Civil  Code,  8321 

The  statute  places  that  duty  on  the  owners,  and  we  think  that 
the  responsibility  cannot  be  avoided  by  a delegation  of  that 
power  to  others.  (See  Hilliard  v.  Richardson,  3 Gray,  353, 
cited  by  appellants.) 

McKinstuy,  J. — Plaintiff  alleges  in  her  complaint  that  on 
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a certain  day  she  was  the  owner  and  in  possession  of  certain 
“ tenements  and  bnildings  ” upon  a lot  of  land  described,  and 
owner  of  an  unexpired  lease-hold  interest  in  the  lot;  that 
defendant  was  the  owner  in  fee  and  in  possession  of  an  adjoin- 
ing lot  (describing  it);  that  the  plaintiffs  land  “ and  tenements  ” 
had  the  lateral  and  adjacent  support  from  defendant’s  land,  and 
plaintiff  was  entitled  to  have  such  support;  that  defendant  com- 
menced to  excavate  her  lot  adjacent  to  plaintiffs  “land  and 
buildings,”  for  the  purpose  of  construction,  “ and  took  away  the 
earth  therefrom  without  leaving  proper  or  sufficient,  or  any  sup- 
port for  plaintiff’s  said  buildings,  as  required  by  section  832  of 
the  Civil  Code,”  and  prosecuted  “ snch  grading  and  excavation  ” 
so  carelessly  and  negligently  adjacent  to  said  plaintiff’s  build- 
ings, some  five  feet  in  depth  below  the  surface  of  plaintiff s land, 
and  the  official  grade  of  the  street  in  front  thereof,  “ as  to  leave 
said  plaintiffs  land  and  buildings  and  tenements  thereon  ” with- 
out proper  or  sufficient  support,  whereby  the  earth  on  plaintiffs 
premises  gave  way,  and  said  “ house  and  tenements  of  plaintiff,” 
etc.,  were  destroyed,  to  the  damage,  etc.  The  answer  denied 
negligence,  and  set  up  an  independent  contract,  ete. 

The  complaint  seems  to  have  been  drawn,  and  the  cause  tried 
in  the  court  below,  upon  the  theory  that  it  was  the  absolute 
duty  of  defendant  in  excavating  her  lot  to  protect  the  building 
of  plaintiff.  But,  as  there  was  no  objection  to  the  complaint  in 
the  court  below,  and  we  cannot  say  it  entirely  fails  to  set  forth 
a cause  of  action,  as  the  evidence  offered  by  plaintiff  was 
admitted  without  opposition;  as  no  evidence  was  offered  bv 
defendant  tending  to  prove  that  the  soil  of  plaintiff’s  lot  would 
not  have  fallen  in  except  for  the  superincumbent  building,  and 
as  the  bill  of  exceptions  contains  no  specifications  of  insufficiency 
of  evidence  to  uphold  the  verdict,  we  cannot  set  the  verdict 
aside  unless  error  occurred  at  the  trial. 

It  is  urged  by  respondent  that  section  832  of  the  Civil  Code 
has  imposed  upon  an  adjacent  land  owner  obligations  which 
were  not  his  prior  to  the  adoption  of  that  section.  We  find, 
however,  no  new  duty  imposed  upon  one  intending  to  excavate, 
unless  it  be  the  duty  of  giving  reasonable  notice  of  his  intention. 
The  section  reads:  “ Each  coterminous  owner  is  entitled  to  the 
lateral  and  subadjacent  support  which  his  land  receives  from  the 
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adjoining  land,  subject  to  the  right  of  the  owner  of  the  adjoin- 
ing land  to  make  proper  and  usual  excavations  on  the  same  for 
purposes  of  construction  on  using  ordinary  care  and  skill,  and 
taking  reasonable  precautions  to  sustain  the  land  of  the  other, 
and  giving  reasonable  notice  to  the  other  of  his  intention  to 
make  such  excavation.” 

We  inquire,  what  was  the  law  when  the  section  of  the  Code 
was  adopted! 

“Every  one  has  so  far  the  right  to  have  his  own  soil  sus- 
tained by  that  of  his  neighbor,  that  the  latter  may  not  dig  so 
near  to  the  land  of  the  former  as  to  cause  the  same  to  fall  into 
the  excavation  by  its  own  natural  weight.  He  ought  to  guard 
against  such  a consequence  by  proper  care,  and  the  application 
of  proper  means  of  support.  The  right  of  lateral  support  in 
such  case  is  an  incident  to  the  land  itself.  In  the  language  of 
Rolle:  ‘It  seems  that  a man  who  has  land  next  adjoining  to 

my  land  cannot  dig  his  land  so  near  to  my  land  that  thereby 
my  land  shall  fall  into  the  pit,  and  for  this,  if  an  action  were 
brought  it  would  lie.’  (2  Rolle  Abr.  565.)  ThL.  doctrine  is 
recognized  and  sustained  by  Campbell,  C.  J.,  in  Humphries  v. 
Broyden,  by  Parker,  C.  J.,  in  Thurston  v.  Hancock,  by  Ch. 
Walworth,  in  Lasala  v.  Holbrook,  and  in  Farr  and  Marshall 
which  was  fully  and  elaborately  considered,  and  strongly  sus- 
tains the  above  doctrine.  But  this  right  of  a land  owner  to 
support  his  land  against  that  of  the  adjacent  owner  does  not,  as 
before  stated,  extend  to  the  support  of  any  additional  weight  or 
structure  that  he  may  place  thereon.  If,  therefore,  a man  erect 
a house  on  his  own  land  so  near  the  boundary  thereof  as  to  be 
injured  by  the  adjacent  owner  excavating  his  land  in  a proper 
manner,  and  so  as  not  to  have  caused  the  soil  of  the  adjacent 
parcel  to  fall  if  it  had  not  been  loaded  with  an  additional 
weight,  it  would  be  damnum  absque  injuria,  a loss  for  which  the 
person  so  excavating  the  land  would  not  be  responsible  in  dam- 
ages.” (2  Washburn  on  Real  Property,  331.)  Professor 
Washburn  cites  many  cases  in  support  of  his  views.  It  may  be 
added,  if  the  building  has  stood  for  a period  of  five  years  (in 
this  State)  before  the  excavation,  the  person  who  erected  it  has 
acquired  a species  of  easement  in  his  neighbor’s  land  — a right 
to  the  support  of  hia  building  as  well  as  soil.  No  such  question 
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as  this  last  is  presented  in  the  case  now  before  us.  As  to  » 
house  recently  erected  it  has  been  sometimes  said  the  adjacent 
owner  will  be  responsible  for  excavating  upon  bis  own  land, 
so  as  to  injure  or  impair  its  foundations,  if  the  injury  results 
from  the  negb’gent,  unskillful  and  improper  manner  in  which 
it  was  done.  But  the  question  returns,  what  is  a negligent  or 
unskillful  excavation  ? If  the  digging  would  not  have  caused 
any  appreciable  damage  to  the  adjacent  land  in  its  natural  state, 
it  would  not  be  the  ground  of  an  action.  The  owner  who  has 
dug  down  his  land  has  done  what  he  had  a right  to  do  in  a law- 
ful manner. 

It  would  seem  that  by  neglecting  to  give  notice  to  the  ad- 
jacent proprietor,  as  required  by  section  832  of  the  Civil  Code, 
the  person  excavating  his  own  lot  would  become  liable  for  in- 
juries caused  by  a caving  which  would  not  have  occurred  ex- 
cept for  the  superincumbent  weight  of  his  neighbor’s  building. 
This  by  reason  of  the  section  which  requires  him  to  give  the 
notice.  There  ia  no  averment  in  the  complaint  that  defendant 
did  not  give,  and  there  is  evidence  that  defendant  did  give,  the 
notice.  It  is  apparent  that  by  giving  the  notice  a person  excavat- 
ing cannot  relieve  himself  of  any  portion  of  the  prudent  care 
with  which  he  must  have  conducted  the  work  in  the  absence  cf 
the  statutory  provision  requiring  notice.  His  excavation  must  be 
such  as  would  not  have  caused  the  soil  of  the  adjacent  lot  to 
tumble  in  bad  it  remained  in  its  natural  state  — not  built  upon. 
But  if  he  gives  the  notice,  and  so  conducts  the  work  as  that  the 
soil,  without  the  weight  of  the  edifice,  would  not  have  fallen,  his 
whole  duty  is  performed.  By  the  giving  of  the  notice  the 
coterminous  proprietors  are  relegated  to  their  common-law 
rights  and  duties.  Their  duties  are  correlative.  The  object 
of  the  notice  is  that  the  owner  of  the  building  may  have  his 
attention  called  to  the  work,  and  if  necessary  shore  up  his  wall 
or  strengthen  his  foundation.  If  the  person  making  tbo  exca- 
vation must  only  see  to  it,  that  the  digging  be  such  k»  would 
not  have  displaced  or  disturbed  his  neighbor’s  soil,  but  must 
protect  against  the  burden  of  his  neighbor’s  building,  however 
great,  the  result  must  often  bo  practically  to  deprive  tho  owner 
of  land  of  the  right  of  reasonable  excavation,  where  his  lot  lies 
next  that  occupied  by  a massive  structure.  The  expense  of 
LXIII.  Cal.— IS 
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preventing  the  fall  of  the  building  must  ordinarily  increase  in 
proportion  to  its  size  and  weight. 

Since  the  enactment  of  the  section  of  the  Code  the  rights 
and  duties  of  adjoining  proprietors  — with  reference  to  the 
matter  in  hand  — are  substantially  the  same  as  they  were  be- 
fore, provided  notice  is  given  by  the  party  intending  to  excavate. 

There  was  evidence  that  the  work  was  done  by  an  independ- 
ent contractor,  who  agreed  with  defendant  to  excavate,  to  tho 
depth  of  eight  feet  below  the  level  of  the  street,  the  basement 
for  the  whole  of  a building  to  extend  to  the  line  of  plaintiff's 
lot.  The  contractor  swore  the  defendant  had  nothing  to  do  with 
the  selection  of  any  of  the  men  employed  by  him  to  do  tho 
work.  Defendant  testified : “ I never  spoke  to  any  person  who 
was  grading  the  lot  in  question.  I never  had  anything  to  do 
with  the  property  after  the  work  was  commenced.” 

Defendant  requested  the  court  below  to  charge  the  jury: — 

“ If  the  jury  shall  find  that  the  excavation  of  the  lot  was 
done  by  persons  not  employed  by  or  under  the  control  of  tho 
defendant,  and  that  the  defendant  took  no  part  in  the  said 
work  or  directed  the  same,  they  will  find  for  the  defendant. 

“ If  the  jury  shall  find  that  the  defendant  entered  into  a 
contract  with  another  person  to  do  all  the  work  necessary  to 
construct  her  building,  including  the  excavation  of  the  lot,  and 
that  the  said  work  and  excavation  was  done  by  him  under  said 
contract  without  any  further  control  or  direction  by  the  de- 
fendant, they  are  instructed  that  the  defendant  is  not  liable  for 
any  negligence  on  the  part  of  such  contractor,  or  any  one  under 
his  employment.” 

The  court  refused  to  charge  as  requested,  to  which  defend- 
ant duly  excepted. 

The  general  rule  is  that  one  person  is  not  liable  for  the  act 
of  another,  unless  the  relation  of  master  and  servant,  or  prin- 
cipal and  agent,  exists.  It  is  clear  that  the  relation  of  master 
and  servant  did  not  exist  between  defendant  and  the  independ- 
ent contractor,  nor  between  defendant  and  the  employees  of  the 
contractor.  To  the  general  rule  there  are  exceptions,  but  plain- 
tiff has  not  brought  this  case  within  any  of  them. 

The  owner  of  real  estate  may  not  relieve  himself  of  the  duties 
resting  upon  him  as  such  by  a contract,  the  result  of  which, 
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while  being  executed  or  when  completed,  must  necessarily  create 
a nuisance.  (Chicago  v.  Robbins , 2 Black,  426;  Clark  v.  Fry, 
8 Ohio  St.  358.)  If  the  contract  is  such  as  that  the  necessary 
effect  of  its  execution,  according  to  its  terms,  is  to  produce  the 
result  complained  of,  the  owner  of  real  estate  may  be  liable. 
(Cooley  on  Torts,  547.)  And  so,  perhaps,  if  the  specifications 
for  the  work  must  render  it  inherently  defective.  (Bosv'cll  v. 
Laird,  8 Cal.  469.)  It  has  been  said:  “ If  a contractor  faith- 
fully performs  his  contract,  and  a third  person  is  injured  by  the 
contractor  in  the  course  of  its  due  performance,  or  by  its  result, 
the  employer  is  liable,  for  he  causes  the  precise  act  to  be  done 
which  occasions  the  injury;  but  for  the  negligence  of  the  con- 
tractor not  done  under  the  contract,  but  in  violation  of  it,  the 
employer  is  not  in  general  liable.”  (Seymour,  J.,  in  Lawrence 

Shipman,  39  Conn.  589.)  Of  course  the  word  “employer” 
is  here  used  to  designate  the  owner  of  the  property  or  person 
contracting  with  the  independent  contractor  by  whom  the 
injury  is  done. 

In  the  case  before  us  the  contractor  agreed  to  excavate  de- 
fendant’s lot,  a thing  of  itself  lawful.  The  mode  and  manner  of 
doing  the  work  was  not  expressly  agreed  upon;  there  was  no 
inherent  defect  in  a stipulated  plan ; the  work  would  not  neces- 
sarily create  a nuisance.  It  is  contended  by  respondent  that  it 
was  the  duty  of  defendant  to  insert  in  the  contract  an  express 
term,  to  the  effect  the  work  should  be  so  conducted  and  finished 
as  not  to  disturb  the  soil  of  the  adjacent  lot,  and  that  in  default 
of  such  express  provision  the  defendant  is  liable,  because  the 
work  was  done  in  accordance  with  the  contract.  But  when  a 
contract  provides  for  doing  a thing  which  may  be,  and  generally 
is,  done  in  a lawful  manner,  and  is  silent  as  to  the  mode  of 
doing  it,  the  contract  is  to  be  construed  as  requiring  it  to  be 
done  in  a lawful  manner.  As  the  injury  was  caused  by  the 
contractor  while  doing  work  which,  it  must  be  assumed,  could 
have  been  done  without  causing  it,  and  the  contractor  had 
agreed  so  to  do  it,  the  injury  was  done  in  violation  of  his  con- 
tract. The  defendant  was  entitled  to  a charge  to  the  jury  that 
she  was  not  liable  if  the  damages  were  produced  by  the  act  of 
an  independent  contractor,  or  his  servant. 

Judgment  and  order  reversed  and  cause  remanded  for  a new 
trial. 
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Ross,  J.,  concurred. 

McKee,  J. — I concur.  To  the  lateral  and  subjacent  support 
which  adjoining  lands  receive  from  each  other  the  coterminous 
owners  of  such  lands  are  entitled,  subject,  however,  to  the  right 
of  each  to  make  excavations  on  his  own  land  for  construction. 
But  the  coterminous  owner  who  exercises  this  right  is  bound  by 
law  to  notify  the  owner  of  the  adjacent  land  of  his  intention  to 
excavate;  he  is  also  bound  to  take  such  precautions  as  will  sus- 
tain the  land  of  the  other,  and  to  use  care  and  skill  in  excavat- 
ing so  as  to  prevent  injury  being  done  to  the  support  of  the 
adjacent  land.  More  than  that  is  not  required  of  him;  he  is 
not  bound  to  prop  up  a building  on  the  adjacent  land  which  the 
owner  has  built  near  the  dividing  line.  A man  who  has  built 
adjoining  his  neighbor’s  land  ought  to  foresee  the  probable  use 
by  his  neighbor  of  the  adjoining  land,  and  by  convention  with 
his  neighbor,  or  by  a different  arrangement  of  his  house,  secure 
himself  against  future  interruption.  “ This,”  says  the  Supreme 
Court  of  Massachusetts,  in  Thurston  v.  Hancock,  12  if  ass.  220, 
“ seems  to  be  the  result  of  the  cases  anciently  settled  in  England 
upon  the  subject  of  nuisance,  or  interruption  of  privilege  and 
easements,  and  it  seems  to  be  as  much  the  dictate  of  common 
sense  and  sound  reason  as  of  legal  authority.”  (See  also  Parv 
ton  v.  Holland,  17  Johns.  92 ; Radcliff  v.  Mayor,  4 Comst  201 ; 
McGuire  v.  Grant,  1 Dutch.  362.) 

This  oommon-law  doctrine  has  not  been  changed  by  section 
832  of  the  Civil  Code.  By  its  terms  the  section  limits  the  right 
of  the  coterminous  owner  to  the  lateral  support  which  his  land 
receives  from  the  adjacent  land.  The  section  is,  therefore,  noth- 
ing more  than  a statutory  form  of  expression  of  the  rule  that 
had  been,  previous  to  the  adoption  of  the  Code,  judicially 
declared  to  be  the  law. 
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[Department  Two. — March  27,  1883.] 

J.  M.  PHILIP  xt  al.,  Respondents,  v.  H.  SIERING 
et  al,  Appellants. 

PmicncB  — IsaoLTaacr  — Judgment  Against  attached  Fuop**tt  — Appiui — 
After  the  commencement  of  the  action  the  defendanta  were  adjudged  Insolvent 
debtor*,  and  all  proceedlnga  again*!  them  itajed.  The  answer  aet  up  no  other 
defenae  than  the  adjudication  In  Insolvency,  The  plaintiffs  mored  for  a Judg- 
ment on  the  pleadings,  to  be  enforced  only  against  certain  attached  property, 
on  the  ground  that  an  attachment  had  been  Issued  In  the  case,  and  property 
attached  more  than  thirty  days  prior  to  the  Initiation. of  the  insolvency  pro- 
ceedings. The  court  granted  the  motion  and  defendants  appealed.  The  Iran- 
acrlpt  on  appeal  did  not  abow  what  papers  wore  before  the  court  upon  the 
hearing  of  the  motion.  Held,  that  the  Judgment  should  be  affirmed.  It  being 
Incumbent  on  a party  who  allegea  error  to  make  It  apparent  by  the  record. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court. 

E.  0.  Knapp,  and  Wm.  H.  Sharp,  for  Appellants. 

Under  the  circumstances  it  was  error  to  render  judgment. 

The  effect  of  the  declaration  in  bankruptcy  is  of  itself  an 
injunction  against  further  proceedings.  In  the  absence  of  an 
order  authorizing  it,  the  plaintiff  cannot  proceed  with  his  suit — 
if  he  attempts  to  do  so  “ his  proceedings  are  illegal  and  void.” 
(Penny  v.  Taylor,  10  Bank.  Reg.  200-203.) 

The  adjudication  must  be  pleaded  in  issuable  form,  and  when 
so  pleaded  the  cause  is  suspended.  ( Gibson  v.  Green,  45  Miss. 
209;  Hecht  v.  Wassell,  24  Axk.  412;  Frostman  v.  Kicks,  15 
Bank.  Reg.  41.) 

A bankrupt  is  civiliter  mortuus  from  the  day  he  files  his 
petition.  ( Johnson  v.  Geisriter/  26  Ark.  44;  Barron  v.  New- 
berry, 1 Biss.  149.)  The  assignee  stands  as  administrator. 
( Carr  v.  Gale,  3 Wood.  & M.  38 ; 2 Ware,  330.) 

The  language  of  the  Act  of  1880  providing  for  a stay  follows 
that  of  the  United  States  bankrupt  law.  The  object  is  to  pro- 
tect the  debtor  from  being  harassed  by  suits,  and  to  prevent  a 
race  of  diligence  between  creditors.  (In  re  Rosenberg,  2 Bank. 
Reg.  236;  In  re  Metcalf,  1 Bank.  Reg.  201.) 

By  the  filing  of  his  petition  in  insolvency,  the  control  and 
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dominion  of  the  insolvent’s  estate  is  transferred  to  the  in- 
solvent court. 

Pending  the  proceedings,  no  order  for  the  sale  of  the  property 
to  satisfy  a lien  can  be  made  on  petition  for  enforcement  of  the 
lien.  ( Clifton  v.  Foster,  103  Mass.  233 ; 3 Bank.  Reg.  656 ; In 
re  Cook  £ Gleason,  3 Biss.  116 ; Douglass  v.  St.  Louis  Z.  Co. 
56  Mo.  388.) 

And  an  attaching  creditor  will  not  be  allowed  to  proceed  to 
trial  and  judgment,  as  there  can  be  no  party  defendant.  ( Ex 
parte  John  Foster,  2 Story,  131.) 

Disregard  of  the  order  staying  proceedings  is  error,  for  which 
the  judgment  will  be  reversed.  ( Bandy  v.  Ransome,  13  Pac. 
0.  L.  J.  537.) 

A judgment  enforcible  only  against  property  is  as  erroneous 
as  a general  judgment. 

Ray  v.  Wight,  119  Mass.  426,  per  Gray,  0.  J. : “ Under 
U.  S.  Rev.  Stat  § 5106,  a plaintiff  having  a valid  attachment 
lien  upon  the  property  of  a defendant,  who,  pending  the  action, 
but  not  within  four  months  after  the  attachment  was  made,  has 
instituted  proceedings  in  bankruptcy,  is  not  entitled  to  a special 
judgment  to  be  enforced  only  against  the  attached  property  until 
the  question  of  the  debtor’s  discharge  is  determined,  and  there 
be  no  unreasonable  delay  in  endeavoring  to  obtain  a discharge.” 

The  assignee  was  a necessary  party.  ( Gibson  v.  Green,  45 
Miss.  209 ; Ex  parte  Foster,  2 Story,  157-159 ; Deas  v.  Thom, 
3 Johns.  544.) 

Naphtaly,  Freidenrich  £ Ackerman,  for  Respondents. 

The  order  appealed  from  should  be  affirmed  because  the 
transcript  does  not  contain  all  the  papers  used  on  the  hearing. 
{Baker  v.  Snyder,  58  Cal.  617.) 

The  ease  being  before  the  court  on  the  judgment  roll  alone, 
all  presumptions  are  in  favor  of  the  judgment  ( Thompson  v. 
O’Neil,  41  Cal.  685;  Miles  v.  Thome,  38  Cal.  339.) 

The  fact  that  the  attachment  in  question  was  made  more  than 
one  month  next  preceding  the  commencement  of  the  insolvency 
proceedings,  cannot  by  this  appeal  be  questioned,  and  it  follows 
that  plaintiffs  in  the  action  had  a valid  attachment  upon  certain 
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property  of  defendants,  which  attachment  was  not  dissolved  by 
those  insolvency  proceedings. 

The  plaintiffs  were,  therefore,  entitled  to  a judgment  to  be 
enforced  against  the  attached  property.  ( Bates  v.  Tappan,  99 
Mass.  376;  Bowman  v.  ‘Hording,  56  Me.  559;  Stoddard  v. 
Locke,  43  Vt  574;  Daggett  v.  Cooke,  37  Conn.  341;  Vaillant  v. 
Childress,  21  Wall.  643;  11  N.  B.  R 318;  Peck  v.  Jenness,  7 
How.  612;  Batchelder  v.  Putnam,  13  N.  B.  R.  404;  Mason  v. 
Warthen,  14  N".  B.  R.  347;  Sacramento  Bank  v.  Hadley,  2 
Pae.  C.  L.  J.  470.) 

Pee  Cukiam. — The  appeal  as  stated  in  the  notice  is  from 
“ the  order  overruling  the  demurrer,  from  the  order  directing  a 
judgment  and  execution  herein,  and  also  from  the  judgment 
therein  made  and  entered  in  the  said  Superior  Court  on  the  20th 
day  of  April,  1881,  in  favor  of  the  plaintiffs  in  said  action, 
and  against  said  defendants,  and  from  the  whole  thereof.” 

The  demurrer  to  the  complaint  was  properly  overruled. 

The  answer  alleges  that  after  the  commencement  of  this  ac- 
tion the  defendants  were  duly  adjudged  insolvent  debtors,  and 
all  proceedings  against  them  were  stayed. 

After  the  answer  was  filed  the  plaintiffs  gave  notice  of  motion 
for  judgment  upon  the  pleadings,  on  the  ground  that  the  attach- 
ment in  the  action  was  issued  and  property  attached  more  than 
thirty  days  prior  to  the  filing  of  the  defendants’-  petition  in 
insolvency;  and  it  was  stated  in  said  notice  that  said  motion 
would  be  based  upon  the  pleadings,  affidavit,  and  undertaking 
on  attachment,  the  writ  of  attachment  and  return  thereon  of  the 
sheriff,  and  upon  all  the  papers  on  file  in  the  action. 

It  does  not  appear  from  the  transcript  what  papers  were 
before  or  considered  by  the  court  upon  the  hearing  of  that  mo- 
tion. But  it  does  appear  that  the  court  granted  the  motion  and 
directed  that  the  judgment  should  be  enforced  only  against  the 
property  attached. 

The  judgment  recites  that  it  appeared  to  the  court  that  prop- 
erty of  the  defendants  hud  been  seized  and  levied  upon  by  the 
sheriff  by  virtue  of  a writ  of  attachment  issued  in  this  action 
more  than  one  month  before  the  insolvency  proceedings  were 
initiated  by  the  defendants;  that  said  property  was  then  still  in 
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the  hands  and  custody  of  said  sheriff,  and  that  said  attachment 
had  not  been  dissolved  and  was  then  in  full  force. 

It  is  incumbent  on  a party  who  alleges  error  to  make  it 
apparent.  That  the  record  now  before  us  falls  to  do. 

Judgment  affirmed. 


[Department  One. — March  37,  1883.] 

ANNIE  B.  GALLOWAY,  Admx.,  xtc.,  Appellant,  t>. 

JOHN  C.  ROUSE  et  al.,  Respondents. 

Atpul — Bebvino  and  Filing  Notice. — Under  taction  MO  of  the  Code  at  Ctrl! 

Procedure,  the  notice  of  appeal  may  he  died  on  a day  antwequent  to  that 

upon  which  the  aervlce  upon  the  adreree  party  la  made. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  county 
of  Contra  Costa,  and  from  an  order  refusing  a new  triaL 

The  respondents  moved  to  dismiss  the  appeaL  The  facts  are 
stated  in  the  opinion  of  the  court. 

George  Turner,  and  E.  A.  Lawrence,  for  Appellant, 

Mills  £ Jones,  for  Respondents. 

Peb  CiraiAM. — “An  appeal  is  taken  by  filing  with  the  clerk 
of  the  court  in  which  the  judgment  or  order  appealed  from  is 
entered  a notice  stating  the  appeal  from  the  same,  or  some 
specific  part  thereof,  and  serving  a similar  notice  on  the  adverse 
party  or  his  attorney.  The  order  of  service  is  immaterial,  but 
the  appeal  is  ineffectual  for  any  purpose  unless  within  five  days 
after  service  of  the  notice  of  appeal  an  undertaking  be  filed,  or  a 
deposit  of  money  be  made  with  the  clerk,  as  hereinafter  pro- 
vided, or  the  undertaking  be  waived  by  the  adverse  party  in 
writing.”  (Code  of  Civil  Procedure,  § 940.) 

This  statute  differs  materially  from  the  section  of  the  former 
practice  act  regulating  the  mode  of  taking  appeals,  and  as  a 
consequence  the  decisions  of  this  court  based  on  the  latter  are  no 
longer  applicable. 

As  the  statute  now  is,  the  notice  of  appeal  may  be  filed  with 
the  clerk  on  a day  subsequent  to  that  upon  which  the  service  is 
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made.  In  the  language  of  the  statute  “ the  order  of  service  is 
immaterial,  but  the  appeal  is  ineffectual  for  any  purpose  unless 
within  five  days  after  service  of  the  notice  of  appeal  an  under- 
taking be  filed,  or  a deposit  of  money  be  made  ” with  the 
clerk,  etc. 

In  the  case  at  bar  it  appears  from  the  certificate  of  the  clerk 
that  notice  of  appeal  was  served  on  the  20th  of  November, 
1882,  and  on  the  23d  of  the  same  month  was  filed  with  the 
clerk,  together  with  an  undertaking  on  appeal.  From  what  has 
been  said  it  follows  that  these  steps  constituted  an  effectual 
appeal. 

No  transcript  on  appeal  having  been  filed  within  the  time 
prescribed  by  the  ruloe,  and  no  extension  of  time  having  been 
obtained  for  that  purpose,  the  motion  to  dismiss  must  prevail. 

Appeal  dismissed. 

Hearing  in  Bank  denied. 


[Department  Two. — March  28,  1888.) 

IN  THE  MATTER  OF  THE  ESTATE  OF  H.  S.  DOR- 
LAND,  Deceased,  ALICE  DORLAND,  Administratrix, 
Appellant,  and  the  Creditors,  Respondents. 

Administration  — Attorney — Value  of  Services. — In  determining  the  value 
of  servicet  rendered  by  an  attorney  In  the  settlement  of  an  estate,  the 
opinions  of  professional  witnesses  are  not  binding  on  the  court. 

Id.—  Dividend  to  Creditors  — Error  in  Amount. — A dividend  ordered  to  be 
paid  to' creditors  being  !n  excess  of  the  amount  In  the  hands  of  the  adminis- 
tratrix, the  cause  was  remanded  with  Instructions  to  correct  the  error. 

Appeal  from  a decree  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  administratrix  filed  her  annnal  account,  and  written 
objections  thereto  were  interposed  by  the  creditors.  Among 
the  items  objected  to  were  certain  credits  for  money  purport- 
ing to  have  been  paid  to  the  attorney  representing  the  admin- 
istratrix for  his  services.  The  witnesses  testified  that  the  serv- 
ices were  worth  the  amonnt  paid,  but  the  court  thought  other- 
wise, and  reduced  the  credits  from  five  thousand  and  seventy- 


Digitized  by  Google 


282 


Hansen  v.  Martin. 


[Sup.  Ct. 


five  dollars  to  one  thousand  dollars.  The  additional  facts  are 
sufficiently  stated  in  the  opinion  of  the  court 

J.  0.  Bates,  for  Appellant 

M.  Lynch,  and  0.  D.  Shadbume,  for  Respondents. 

Pee  Curiam. — The  court  below  was  not  bound  by  the 
opinions  of  the  professional  witnesses  as  to  the  value  of  the 
services  rendered  by  the  attorney  for  the  administratrix,  and  as 
to  the  proper  amount  to  be  allowed  therefor.  The  court  was 
authorized  to  compare  its  own  judgment  as  to  such  value  with 
the  opinions  of  the  witnesses,  and  make  such  allowance  as 
should  be  just.  ( Head  v.  Hargrave,  105  U.  S.  45 ; Anthony  v. 
Stinson,  4 Kan.  211.) 

The  court  charged  the  administratrix  with  a cash  balance  of 
$7,611.57.  We  see  no  error  in  this.  The  court  permitted  her 
to  retain  $2,930  for  payment  of  expenses  of  administration. 
This  left  $4,681.57  with  which  to  pay  a dividend  on  claims. 
The  court  ordered  a dividend  of  twenty-five  per  cent  to  be  paid 
on  claims,  and  in  giving  the  names  of  claimants  and  the  amounts 
to  be  paid  for  each,  the  aggregate  is  a trifle  over  $5,100.  We 
apprehend  that  some  confusion  may  have  arisen  in  the  clerical 
work  of  stating  the  amounts  to  be  paid,  and  therefore  the 
cause  is  remanded,  with  instructions  to  make  such  corrections  as 
will  make  the  aggregate  of  the  sums  to  be  paid  as  dividends 
not  to  exceed  $4,681.57,  and  in  all  other  respects  the  order 
and  decree  are  affirmed. 

Hearing  in  Bank  denied. 


[Department  Two. — March  28,  1888.] 

E.  HANSEN,  Respondent,  v.  LEWIS  MARTIN  ®r  ai... 
J.  W.  DAGER,  Appellant. 

Practice  — Undertaking  on  Appeal  — Judgment  Against  Sureties  upon  Mo- 
tion.— It  1«  error  to  render  Judgment,  under  aectlon  942  of  the  Code  of  Civil 
Procedure  against  one  only  of  the  sureties  on  an  appeal  bond  — no  reason  ap- 
pearing why  the  other  'was  not  Joined,  except  that  he  could  not  be  found  and 
served  with  notice.  The  section  provides  for  a Judgment  “ against  the  sure- 
ties," and  this  being  a statutory  proceeding,  the  course  pointed  out  by  the 
statute  must  be  strictly  pursued. 
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Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  plaintiff,  several  years  ago,  recovered  a judgment  against 
Lewis  Martin  for  one  thousand  two  hundred  and  twenty-seven 
dollars  and  costs.  Martin  appealed  and  filed  an  undertaking  to 
stay  execution  as  provided  by  the  statute,  with  J.  W.  Dager  and 
John  T.  Hill  as  sureties. 

The  judgment  was  affirmed,  and  upon  the  coming  down  of 
the  remittitur  the  plaintiff  moved  the  court  upon  affidavits  set- 
ting out  the  above  facts,  for  an  order  that  J.  W.  Dager  and 
John  T.  Hill  appear  and  show  cause  why  judgment  should  not 
be  entered  against  them  as  sureties  for  the  amount  of  the  judg- 
ment recovered  against  Martin.  Dager  moved  to  dismiss  the 
proceedings  on  the  ground  that  Hill  had  not  appeared  to  answer 
the  order,  nor  had  he  been  served  with  notice.  The  court  found 
that  there  had  been  an  unsuccessful  attempt  to  serve  Hill, 
denied  the  motion,  and  after  a trial  upon  an  answer  setting  up 
several  defenses  rendered  judgment  against  Dager. 

John  C.  Burch,  for  Appellant. 

The  words  used  in  the  section  942  “that  they  are  bound,” 
and  not  that  they  " jointly  and  severally  are  bound  " as  also  that 
“ judgment  may  be  entered  ....  against  the  sureties,"  and  not 
against  the  sureties  or  either  of  them  ” if  taken  either  in  “ their 
ordinary  and  popular  sense,”  or  that  they  were  used  in  the  law 
as  such,  and  must  be  taken  in  their  technical  sense  is  conclu- 
sive that  section  942  provided  for  a " joint " bond  only  as  con- 
strued by  section  1644,  Civil  Code. 

The  sureties  received  no  benefit  from  the  promise,  and  are 
not  brought  within  the  exception  specified  in  section  1431,  Civil 
Code,  and  under  section  1659,  Civil  Code,  they  are  not  “ sever- 
ally,” but  joirUly  liable.  So  that  no  other  than  a joint  judgment 
can  be  entered. 

The  undertaking  given  in  this  action  contains  factors  which 
are  not  provided  for  by  section  942.  At  p.  40,  folio  113, 
Trans.,  the  sureties  are  made  to  say:  “ vVe,  the  undersigned,” 
. ..."  do  hereby  ' jointly  and  severally  ‘ undertake  and  prom- 
ise ” — the  words  “ jointly  and  severally  ” are  interpolated  upon 
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the  section;  and  at  p.  41,  folio  116,  the  words  " and  without 
notice  to  us  or  either  of  us,”  are  also  interpolated  upon  or  in 
addition  to  the  conditions  provided  in  section  942.  The  use  of 
these  latter  words  might  be  construed  to  authorize  judgment 
against  them  “ or  either  of  them,”  were  it  not  for  the  fact  that 
the  words  following  immediately  are  " against  the  undersigned 
sureties,”  plural,  using  the  language  of  the  section  providing  for 
a “ joint  ” judgment. 

Notwithstanding  the  undertaking  executed  uses  the  words 
“jointly  and  severally”  as  above  stated,  we  understand  this  to 
be  a statutory  bond,  and  it  is  well  settled  by  this  Supreme  Court 
that  when  such  a bond  is  given  pursuant  to  the  requirements  of 
a particular  statute  or  section  of  law,  the  provisions  of  that 
statute  or  section  are  deemed  in  law  to  have  been  incorporated 
into  the  bond. 

It  was  said  by  this  Supreme  Court  in  Heynemann  v.  Eder,  17 
Cal.  433 : “ Though  not  strictly  an  undertaking  such  as  is  con- 
templated by  the  statute,  we  think  it  should  be  construed  in  the 
same  manner  ” . . . . their  “ agreement  must  be  read  in  the 
light  of  the  statute.”  Under  this  rule  the  “interpolated” 
words  must  be  eliminated,  and  the  bond  left  such  as  the  Code 
(section  942)  makes  it  and  intended  it  to  be,  a “joint  bond” 
upon  which  a “ joint  judgment  ” alone,  and  not  a several  or  joint 
and  several  judgment  may  be  rendered. 

Tully  R.  Wise,  for  Respondent. 

It  has  been  decided  over  and  over  again  that  section  942  does 
authorize  a judgment  against  the  sureties  upon  motion.  ( Kelly 
v.  Morgan,  54  Cal  604 ; Ladd  v.  Parnell,  67  Cal.  232 ; Mere- 
dith v.  Santa  Clara  Mng.  Assn,  of  Balt.,  56  Cal.  178 ; Wood  v. 
Orford,  56  Cal.  157.) 

This  motion  is  the  same  as  a scire  facias.  ( Beall  v.  New 
Mexico,  16  Wall.  535;  Davidson  v.  Farrell,  8 Minn.  262; 
Wright  v.  Simmons,  1 Smedes  & M.  389 ; White  v.  Prigmore,  29 
Ark.  211 ; Chippee  v.  Thomas,  5 Mich.  59 : Ladd  v.  Parnell,  57 
Cal.  232;  Wood  v.  Orford,  6 Pac.  C.  L.  J.  519;  Ward  v. 
Chamberlain,  2 Black,  430;  Bouvier’a  Law  Die.  Verb,  recog- 
nizance.) 
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It  is  common  practice  in  United  States  courts  to  enter  judg- 
ment against  stipulators  at  the  same  time  as  against  principal. 

No  affidavit  is  necessary,  but  the  case  of  Kelly  v.  Morgan 
is  followed  exactly  by  direction  of  the  court  As  the  proceed- 
ings were  based  on  papers  in  the  case  on  the  record,  that  is  all 
that  was  necessary. 

The  parties  can  waive  any  legal  or  constitutional  right,  unless 
the  law  or  Constitution  expressly  forbid  it  ( Connelly  v.  Stale, 
31  Am.  Rep.  34;  Brown  v.  Leitch,  31  Am.  Rep.  42;  Stale  v. 
Kaufman,  33  Am.  Rep.  148;  State  v.  Worden,  33  Am.  Rep. 
27.) 

The  court  compelled  us  to  proceed  against  Dager  alone, 
because  he  had  been  served  with  notice,  and  Hill  had  not. 
This  was  proper.  (Code  Civ.  Proc.  § 579.) 

Per  Curiam. — Martin,  in  appealing  to  this  court  from  the 
judgment  rendered  against  him,  filed  an  undertaking  with 
Dager  and  Hill  as  sureties.  The  judgment  was  affirmed,  and 
on  the  going  down  of  the  remittitur  the  plaintiff  moved,  under 
section  942,  Code  of  Civil  Procedure,  for  judgment  against  the 
sureties.  Notice  of  the  motion  was  served  on  Dager  only. 
The  court  entered  judgment  against  him  alone. 

We  think  that  it  was  error  to  render  judgment  under  that 
section  against  one  of  the  sureties  only,  no  reason  appearing  why 
the  other  was  not  joined,  except  that  he  could  not  be  bound  and 
served  with  notice.  The  section  provides  for  a judgment 
“ against  the  sureties  ” ; and  this  being  a statutory  proceeding, 
the  course  pointed  out  by  the  statute  must  be  strictly  pursued. 
The  terms  of  the  bond  did  not,  if  it  could  have  done  so,  au- 
thorize a variation  from  the  provision  of  the  statute;  it 
authorized  the  entry  of  judgment  “against  the  undersigned 
sureties.” 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings. 

Hearing  in  Bank  denied. 
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MARGARET  M.  HUTCHINSON,  Appellant,  v.  A.  G. 
AINSWORTH  et  al.,  Respondents. 

Transfer  — Defective  Acknowledgment  by  Married  Woman  — Evidence. — 
The  certificate  of  acknowledgment  of  an  Instrument  by  a married  woman  is 
defective  when  It  does  not  state  that  the  notary  made  her  acquainted  with  the 
contents  of  the  instrument  upon  an  examination  without  the  hearing  of  her 
husband;  and  it  la  not  error  to  prohibit  Its  Introduction  in  evidence. 

Id. — Practice  — Pleading.- — When  an  acknowldgmcnt  la  properly  made  but 
defectively  certified,  a party  Interested  may  have  an  action  to  correct  the  cer- 
tificate; and  where,  in  foreclosure  proceedings,  objection  la  made  to  the  intro- 
duction of  the  mortgage  on  the  ground  that  the  certificate  is  defective,  the 
plaintiff  should  be  permitted  to  amend  the  complaint  and  prove  that  the  ac- 
knowledgment was  made  in  compliance  with  the  statute,  and  have  judgment 
reforming  the  certificate. 

Appeal  from  a judgment  of  the  Superior  Court  of  Alameda 
County,  and  from  an  order  refusing  a new  trial. 

The  action  was  brought  to  foreclose  a mortgage  made  by 
defendant  Anna  Ainsworth,  wife  of  defendant  A.  G.  Ains- 
worth, upon  her  separate  property,  given  to  secure  the  pay- 
ment of  their  joint  note. 

The  certificate  of  acknowledgment  attached  to  the  mortgage 
was  as  follows: — 

“ State  of  California,  1 
County  of  Alameda.  J88, 

“On  this  third  day  of  September,  A.  D.  one  thousand  eight 
hundred  and  seventy-eight,  personally  appeared  before  me, 
Will.  H.  Burrall,  a notary  public  in  and  for  said  county,  Anna 
Ainsworth,  described  as  a married  woman  and  the  wife  of  A.  G. 
Ainaworth,  whose  name  is  subscribed  to  the  annexed  instrument 
as  a party  thereto,  and  who  is  personally  known  to  me  to  be  the 
person  whose  name  is  subscribed  to  the  said  annexed  instru- 
ment as  a party  thereto ; and  she,  having  been  by  me  first  made 
acquainted  with  the  contents  of  said  instrument  acknowledged 
to  me  on  examination,  apart  from  and  without  the  hearing  of 
her  said  husband,  that  she  executed  the  same,  and  that  she  does 
not  wish  to  retract  the  execution  of  the  same. 

“ In  witness  whereof  I have  hereunto  set  my  hand  and 
affixed  my  official  seal  the  day  and  year  in  this  certificate  first 
above  written. 

“ [notarial  seal.]  Will.  H.  Burrall, 

“ Notary  Public.” 
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The  defendants  objected  to  the  introduction  of  the  mortgage 
on  the  ground  of  insufficiency  of  the  acknowledgment,  and  the 
court  sustained  the  objection.  The  plaintiff  then  moved  to 
amend  the  complaint,  and  be  allowed  to  prove  that  the  acknowl- 
edgment was  taken  in  exact  conformity  to  the  requirements  of 
the  Code,  and  for  a judgment  reforming  the  certificate.  This 
motion  the  court  denied,  and  gave  judgment  for  plaintiff  for 
the  amount  of  the  note,  but  denied  the  prayer  for  a foreclosure 
of  the  mortgage. 

William  Reade,  and  W.  G.  Belcher,  for  Appellant. 

Cited  Wedel  v.  Herman,  59  Oal.  507 ; Murphy  v.  Rooney,  45 
Cal.  78;  Lestrade  v.  Barth,  19  Cal.  &60. 

Geo.  W.  & W.  B.  Tyler,  for  Respondents. 

The  authorities  are  almost  unanimous  that  a deed  by  a mar- 
ried woman  improperly  acknowledged  is  void.  (1  Bish.  Mar- 
ried Women,  § 589;  Knowles  v.  McCamly,  10  Paige,  342; 
Steele  v.  Thompson,  14  Binn.  84;  Baxter  v.  Bodkin,  25  Ind. 
172;  Barry  v.  Donley,  25  Tex.  737;  Willes  v.  Gattman,  53 
Miss.  721;  Marriner  v.  Saunders,  5 Gilm.  125;  Barrett  v. 
Tewksbury,  9 Cal.  13 ; Ewald  v.  Corbett,  32  Cal.  493 ; McLeran 
v.  Benton,  43  Cal.  467 ; Morrison  V.  Wilson,  13  Cal.  498 ; 
Leonis  v.  Lazzarovich,  55  Cal.  52,  and  cases  there  cited.) 

If  the  deed  is  void,  it  certainly  cannot  be  reformed  as  against 
Anna  Ainsworth  and  her  grantees,  either  at  law  or  in  equity. 

Besides  the  cases  cited  supra,  the  following  are  in  point: 
Leftwitch  v.  Neal,  7 W.  Va.  569 ; Hamar  v.  Medsker,  60  Ind. 
413;  Martin  v.  DaveUy,  6 Wend.  1;  Wentworth  v.  Clark,  33 
Ark.  432;  Callahan  v.  Callahan,  4 Tex.  61;  Butler  v.  Buck- 
ingham, 5 Day,  492;  Lane  v.  McKeen,  15  Me.  304;  Russell  v. 
Ramsey,  35  111.  362;  Dickinson  v.  Qlenney,  27  Conn.  104; 
Selover  v.  A.  R.  Co.  7 Cal.  266;  Barrett  v.  Tewksbury,  9 Cal. 
13 ; Leonis  v.  Lazzarovich,  55  Cal.  52. 

As  regards  the  admission  of  parol  evidence,  the  following 
authorities  are  directly  in  point;  all  holding  that  a defective 
acknowledgment  of  a married  woman’s  deed  cannot  be  helped 
by  parol  evidence.  ( Russell  v.  Ramsey,  35  111.  362 ; Trimmer  v. 
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Heagy,  16  Pa.  St.  484;  Hayden  v.  Wescott,  11  Conn.  129; 
Elliott  v.  Peirsol,  1 Peters,  328 ; Elwood  v.  Klock,  13  Barb.  50 ; 
O’Ferrail  v.  Simplot,  4 Iowa,  381;  Wilkinson  v.  Getty,  13 
Iowa,  157 ; Looney  v.  Adamson,  48  Tex.  619;  J oar  dan  v.  Jour- 
dan,  9 Serg.  & R.  268;  1 Bish.  Married  Women,  § 591; 
Landers  v.  Bolton,  26  CaL  408.) 

In  all  dealings  with  married  women  the  maxim  caveat  emptor 
must  be  applied,  and  the  doctrine  of  estoppel  in  pais  does  not 
apply.  ( Morrison  v.  Wilson,  13  CaL  495.) 

Per  Curiam. — The  certificate  of  acknowledgment  was  de- 
fective, in  that  it  did  not  state  that  the  notary,  upon  an  examin- 
ation without  the  hearing  of  her  husband,  made  the  married 
woman  acquainted  with  the  contents  of  the  instrument  Sec- 
tion 1186  of  the  Civil  Code  requires  that  such  separate  exam- 
ination must  embrace  as  well  the  making  her  acquainted  with 
the  contents  of  the  instrument  as  the  acknowledgment  by  her ; 
and  section  1191  gives  the  form  of  the  certificate  in  very  plain 
language.  The  court,  therefore,  did  not  err  in  sustaining  de- 
fendants' objection  to  the  admission  of  the  mortgage  in  evidence. 

When  the  acknowledgment  is  properly  made,  but  defectively 
certified,  a party  interested  may  have  an  action  to  correct  the 
certificate.  (§  1202,  Civ.  Code.)  We  see  no  objection  to  the 
joining  this  action  with  the  action  for  foreclosure.  The  court 
should  have  permitted  plaintiff  to  amend  her  complaint  and 
prove,  if  she  could,  that  the  acknowledgment  was  actually 
taken  in  compliance  with  the  statute,  and  have  judgment  cor- 
recting the  certificate. 

Judgment  and  order  reversed  and  cause  remanded  for  pro- 
ceedings in  accordance  with  this  opinion. 


tin  Bank. — March  28.  188S.1 

THE  PEOPLE,  Respondent,  v.  JOSEPH  HURTADO, 
Appellant. 

Domicidb  — Eyidixc*  — Conraaaios  bt  Wins  or  Adcltebt — Inbajutt. — De- 
fendant waa  found  guilty  of  murder  In  the  Drat  degree.  The  wife  of  defend- 
ant teatifled,  on  hta  behalf,  that  aha  confessed  to  him,  prior  to  the  killing,  aha 
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had  been  guilty  of  adnltery  with  the  deceased,  and  that  the  confession  waa 
followed  by  great  anger,  weeping,  and  mental  depression  on  the  part  of  de- 
fendant Defendant,  having  Introduced  evidence  that  a certain  house  In 
8acramento  was  a house  of  111-fame,  offered  to  prove  by  a witness  the  Inde- 
pendent fact  that  deceased  had  been  seen  entering  the  house  In  company  with 
the  defendant's  wife.  The  wife’s  testimony  had  not  been  Impeached.  Held , 
that  the  court  rightly  excluded  the  testimony.  It  was  her  statement  which 
could  be  claimed  to  be  the  cause,  or  one  of  the  causes,  which  deprived  him  of 
his  reason,  not  the  truth  of  her  statement,  with  respect  to  which  he  had  no 
personal  knowledge. 

Id. — Manblauohteb  — Passion  — Provocation. — If  a defendant  charged  with 
murder  la  so  far  In  poaaesalon  of  hla  mental  faculties  as  to  be  capable  of 
knowing  that  the  act  of  killing  waa  wrong,  any  partial  defect  of  understanding 
which  might  cause  him  more  readily  to  give  way  to  paaalon  than  a man  ordi- 
narily reasonable,  cannot  be  considered  for  any  purpose.  To  reduce  the  of- 
fense to  manslaughter,  the  provocation  must  at  least  be  such  as  would  stir 
the  resentment  of  s reasonable  man. 

Id. — Chabqb. — The  charge  of  the  trial  court  must  be  taken  together,  and  If, 
without  straining  any  portion  of  the  language,  It  harmonizes  as  a whole,  and 
fairly  and  correctly  presents  the  law  bearing  on  the  Issues  tried,  the  appellate 
court  will  not  disturb  the  judgment  because  s separate  Instruction  does  not 
contain  all  the  conditions  and  limitations  which  are  to  be  gathered  from  the 
entire  text 

Id. — TnaBArs. — The  defendant  asked  the  court  to  charge,  " If  the  defendant  had 

been  told  of  threats  made  by  decensed  against  him then  defendant 

had  a right  to  arm  himself,"  etc.  The  court  refused  to  so  Instruct  Held, 
not  error;  It  was  for  the  Jury  to  determine  from  the  evidence  whether  tbs 
defendant  was  justified  in  arming  himself  and  In  using  arms. 

Id. — Deposition  — Constitution. — 8ection  18,  article  1,  of  the  present  Const!- 
tutlon  Is  no  prohibition  upon  the  power  of  the  legislature  to  authorise  the 
taking  of  depositions  by  the  defendant  In  every  class  of  criminal  cases. 

Id. — Evidence — Statements. — A witness,  Morrison,  testified  that  he  told  de 
fendant  of  a conversation  he  bad  with  his  (defendant's)  wife,  m which  tl 
promised  she  would  be  good  ami  do  what  was  right.  Defendant  then  askei 
the  witness  to  state  any  conversation  he  had  with  her  In  which  she  made  any 
admission  of  her  adultery  with  Kstuardo,  the  deceased.  The  court  sustained 
an  objection  by  the  prosecution.  Held,  not  error;  It  Is  manifest  'bat  any 
statement  the  wife  may  have  made  to  the  witness  Morrison  not  made  known 
to  the  defendant  could  not  have  had  any  tendency  to  overthrow  his  reason. 

Id. — Instruction  — Assuming  Fact*  not  Proved  — Sedcction. — The  court  re- 
fused the  following  Instruction : “ It  Is  proper  for  the  Jury  to  take  Into  con- 
sideration the  statements  made  to  him  of  the  eeductlon  of  his  wife  by  de- 
ceased, as  proper  for  you  to  consider  In  arriving  at  a conclusion  as  to  whether 
he  understood  and  was  legally  responsible  for  the  killing;  also,  to  aid  you  In 
arriving  at  the  conclusion  as  to  whether  the  act  was  premeditated  or  done 
with  malice."  Held,  not  error;  the  Instruction  assumes  that  statements  were 
made  to  defendant  "of  the  seduction  of  his  wife  by  deceased.”  Seduction 
Implies  more  than  iUlcJt  Intercourse. 

Id. — Degrees  op  Murdeb — Punishment. — The  court  refused  the  following  In- 
struction : " If  you  believe  the  defendant.  In  truth  and  In  fact,  when  he 

killed  deceased  believed  deceased  had  seduced  his  wife,  while  It  Is  In  Itself  no 
excuse  or  sufficient  provocation  to  excuse  murder,  if  you  believe  he  wholly 
understood  and  could  control  hla  act  at  the  time  of  the  homicide,  yet  It  la 
proper  for  you  to  take  Into  consideration  in  arriving  at  the  degree  of  murder, 
If  any,  of  which  be  may  be  guilty;  also  It  la  proper  for  you  to  take  such 
testimony  Into  consideration  In  fixing  the  punishment  If  you  should  find  him 
LX1IL  Cal.  — 19 
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guilty  <rf  Border  to  the  first  degree."  Held,  not  error ; the  belief  by  defend- 
tut  that  deceased  had  seduced  his  wife  could  not  of  Itself  tend  to  reduce  the 
crime  to  murder  of  the  second  degree. 

Appeal  from  a judgment  of  the  Superior  Court  of  Sacra- 
mento County. 

The  facta  are  stated  in  the  opinion  of  the  court 

C.  I.  Jones,  A.  L.  Hart,  and  T.  B.  McFarland,  for  Appellant 

Attorney-General,  and  Johnson,  for  Respondent 

McKixstey,  J. — Defendant  was  found  guilty  of  murder  in 
the  first  degree. 

Two  defenses  were  relied  on  at  the  trial.  First,  that  defend- 
ant was  laboring  under  insanity  when  the  fatal  shot  was  fired: 
second,  that  the  killing  was  manslaughter  only. 

The  wife  of  defendant  testified,  on  his  behalf,  that  she  con- 
fessed to  him  prior  to  the  killing,  she  had  been  guilty  of  adultery 
with  deceased,  and  that  the  confession  was  followed  by  great 
anger,  weeping,  and  mental  depression  on  the  part  of  defendant 
Defendant,  haring  introduced  evidence  that  a certain  house  in 
Sacramento  was  a house  of  ill-fame,  offered  to  prove  by  a wit- 
ness, one  Clenfuegas,  the  independent  fact  that  deceased  had 
been  seen  entering  the  house  in  company  with  defendant’s  wife. 
The  testimony  would  have  tended  to  prove  the  adultery.  The 
court  below  sustained  the  prosecution’s  objection  to  the 
testimony. 

It  is  urged  by  appellant  — the  defendant  — the  evidence  was 
admissible  as  corroborating  the  testimony  of  defendant’s  wife 
that  she  had  confessed  to  her  husband.  No  direct  evidence  was 
introduced  by  the  people  to  contradict  her  statement  that  she 
had  made  the  confession  to  her  husband.  "We  know  of  no 
principle  which  would  permit  defendant  to  strengthen  or  holster 
up  the  statement  of  the  witness  that  she  had  declared  to  defend- 
ant she  had  committed  adultery,  by  proving  that,  in  fact,  she 
had  committed  adultery.  Evidence  that  she  had  committed 
adultery  would  not  tend  to  prove  that  she  confessed  to  her  hus- 
band she  had  committed  adultery.  It  was  her  statement  which 
could  be  claimed  to  be  the  cause,  or  one  of  the  causes,  which 
deprived  defendant  of  his  reason  — not  the  truth  of  her  state- 


Digitized  by  Google 


Mar.  1883.] 


People  v.  Hubtado. 


291 


ment,  with  respect  to  which  he  had  no  personal  knowledge.  It 
may  be  the  presumption,  to  whidh  she,  in  common  with  all  other 
witnesses  was  entitled,  that  she  was  telling  the  truth,  and  the 
further  presumption  that  she  would  not  swear  falsely  she  had 
been  guilty  of  adultery  unless  she  was  in  fact  guilty,  were  bal- 
anced or  overcome  in  the  minds  of  the  jurymen  by  the  probabil- 
ity she  would  swear  falsely  to  save  her  husband  from  conviction. 
But  we  cannot  assume  that  the  jury  arbitrarily,  because  she  was 
the  wife  of  defendant,  rejected  her  testimony,  or  that  they 
rejected  it  at  all,  since,  if  they  accepted  her  statement  as  abso- 
lutely true,  the  verdict  may  be  just.  The  credibility  of  each 
witness  — not  directly  impeached  — must  be  determined  by  the 
jury,  and  we  must  presume  was  in  this  case  determined  by  the 
jury,  upon  consideration  of  the  manner  of  the  witness,  the 
inherent  probability  of  the  testimony,  and  the  other  evidence  in 
the  cause,  admitted  because  of  its  relevancy  to  the  issues  tried. 
To  admit  evidence  in  itself  totally  irrelevant,  because  it  might 
in  some  degree  render  more  probable  testimony  which  is  rele- 
vant, would  be  to  open  up  the  way  to  the  trial  of  side  issues  not 
made  by  the  pleadings.  If  it  were  competent  for  the  defense  to 
give  evidence  tending  to  prove  that  defendant’s  wife  had  com- 
mitted adultery,  it  would  be  competent  for  the  prosecution,  in 
rebuttal,  to  prove  that  she  had  not  committed  adultery ; in  the 
case  4>ef  ore  us,  to  introduce  witnesses  who  should  swear  that  the 
house  referred  to  was  a house  of  good  repute,  or  that  defend- 
ant’s wife  never  entered  it.  Moreover,  it  would  have  been 
competent  for  the  prosecution,  in  the  absence  of  evidence  on  the 
part  of  defendant  tending  to  prove  her  adultery,  to  cast  discredit 
upon  her  testimony  that  she  had  confessed  her  guilt  to  her 
husband,  by  proving  that  she  was  entirely  innocent.  We  are 
convinced  the  objection  was  properly  sustained. 

The  court  below  refused  the  request  of  defendant  to  give  the 
instruction  following: — 

“If  the  jury  believe  from  the  evidence  that  the  defendant 
was  not  so  insane,  at  the  time  of  the  homicide,  as  to  be  irrespon- 
sible for  his  acts,  but  at  the  time  he  was  laboring  under  such  a 
mental  unsoundness  as  to  cause  him  to  be  easily  aroused  to  a 
sudden  heat  of  passion,  and  that  he  committed  the  homicide 
without  malice  aforethought,  but  on  a sudden  heat  of  passion, 
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aroused  and  caused  by  an  act  of  injustice  towards  him,  com- 
mitted by  the  deceased,  it  will  be  their  duty  to  find  him  guilty 
of  manslaughter  only.” 

The  instruction  was  properly  refused.  If  defendant  was  so 
far  in  possession  of  his  mental  faculties  as  to  be  capable  of 
knowing  that  the  act  of  killing  was  wrong,  any  partial  defect 
of  understanding  which  might  cause  him  more  readily  to  give 
way  to  passion  than, a man  ordinarily  reasonable,  cannot  be  con- 
sidered for  any  purpose.  To  reduce  the  offense  to  manslaughter 
the  provocation  must  at  least  be  such  as  would  stir  the  resent- 
ment of  a reasonable  man. 

It  cannot  be  urged  that  the  homicide  is  manslaughter  because 
it  was  committed  in  an  unreasonable  fit  of  passion.  In  an  ab- 
stract sense  anger  is  never  reasonable,  but  the  law,  in  considera- 
tion of  human  weakness,  makes  the  offense  manslaughter  when 
it  is  committed  under  the  influence  of  passion  caused  by  an 
insult  or  provocation  sufficient  to  excite  an  irresistible  passion 
in  a reasonable  person;  one  of  ordinary  self-control. 

There  was  some  evidence  that  defendant  “ lay  in  wait  ” for 
deceased.  We  cannot  say,  therefore,  that  the  instruction  in 
that  regard  was  totally  inapplicable  and  misleading. 

Defendant  excepts  to  the  portion  of  the  charge  to  the  jury 
which  reads:  “ If  the  defendant  voluntarily  killed  the  deceased, 
and  you  are  satisfied  from  the  evidence,  beyond  all  reasonable 
doubt,  of  such  voluntary  killing,  then  it  is  your  duty  to  convict 
him  unless  you  find  from  the  evidence  that  the  case  comes 
within  some  one  of  the  specifications  of  excusable  or  justifiable 
homicide.”  This  language  follows  and  is  a resume  of  the  in- 
structions of  the  court  with  reference  to  unlawful  homicide. 
The  question  of  insanity  is  elsewThere  treated  of,  and  considering 
the  whole  charge,  it  cannot  be  presumed  that  the  language  of 
the  court  was  understood  by  the  jury  to  mean  that  the  volition 
of  an  insane  man  rendered  him  liable  to  punishment.  “ W e 
must  take  the  charge  together,  and  if,  without  straining  any 
portion  of  the  language,  it  harmonizes  as  a whole,  and  fairly 
and  correctly  presents  the  law  bearing  on  the  issues  tried,  we 
will  not  disturb  the  judgment  because  a separate  instruction 
does  not  contain  all  the  conditions  and  limitations  which  are  to 
be  gathered  from  the  entire  text.”  ( People  v.  Doyell,  48  Cal 
93.) 
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Defendant  asked  the  court  to  charge : “ If  the  defendant  had 
been  told  of  threats  made  by  deceased  towards  him  . . . then 
defendant  had  a right  to  arm  himself  when  he  went  to  the 
Police  Court,”  etc.  The  court  properly  refused  the  offered 
instruction.  It  was  for  the  jury  to  determine  from  the  evidence 
whether  defendant  was  justified  in  arming  himself  and  in  using 
his  arms. 

On  the  application  of  defendant  the  deposition  of  one  Lenora 
Beauteris — a witness  too  ill  to  appear  in  court — was  taken  on 
behalf  of  defendant.  Defendant  was  not  present  when  t}ie 
deposition  was  taken.  The  witness  was  sworn  by  the  clerk  and 
her  testimony  taken  by  questions,  propunded  by  the  respective 
counsel,  and  answers  thereto.  The  deposition  was  introduced 
in  evidence  by  defendant.  Defendant  now  contends  in  this 
court  that  the  judge  below,  of  his  own  motion,  should  have 
excluded  the  deposition,  and  that  his  failure  to  do  so  was  error, 
for  which  a new  trial  should  be  granted. 

Defendant’s  proposition  is  that  a deposition  cannot  be  used  in 
a case  of  homicide,  because  of  section  13  of  article  1 of  the 
Constitution  of  the  State.  The  section  reads: — 

“In  criminal  prosecutions  in  any  court  whatever  the  party 
accused  shall  have  the  right  to  a speedy  and  public  trial;  to 
have  the  process  of  the  court  to  compel  the  attendance  of  wit- 
nesses in  his  behalf,  and  to  appear  and  defend  in  person  and 
with  counsel.  No  person  shall  be  twice  put  in  jeopardy  for  the 
same  offense;  nor  be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself;  nor  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law.  The  legislature  shall  have 
power  to  provide  for  the  taking  in  the  presence  of  the  party 
accused  and  his  counsel  of  depositions  of  witnesses  in  criminal 
cases  other  than  cases  of  homicide,  where  there  is  reason  to 
believe  that  the  witness,  from  inability  or  other  cause,  will  not 
attend  at  the  trial.” 

The  section,  with  the  exception  of  the  last  clause,  relates  to 
the  privileges  of  persons  accused  of  crime.  “ In  criminal  prose- 
cutions the  party  accused  shall  have  the  right,"  etc.  He  shall 
not  be  twice  put  in  jeopardy  for  the  same  offense ; he  shall  not 
be  compelled  to  be  a witness  against  himself,  nor  be  deprived  of 
life,  liberty,  or  property  “ without  due  process  of  law.”  There 
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can  be  little  doubt  that  the  right  to  due  process  of  law  would 
include  the  common-law  right  to  be  confronted  by  his  witnesses. 
Topreventmisunderstanding,  however,  the  framers  of  the  Con- 
stitution added : “ The  legislature  shall  have  power  to  provide 
for  the  taking  in  the  presence  of  the  party  accused  and  his  coun- 
sel, of  depositions  of  witnesses  in  criminal  cases  other  than  cases 
of  homicide,  when  there  is  reason  to  believe  that  the  witness, 
from  inability  or  other  cause,  will  not  attend  at  the  trial.”  It 
may  be  that  by  reason  of  the  exception  depositions  cannot  now 
be  used  against  the  defendant  in  cases  of  homicide,  even  al- 
though they  are  taken  in  the  presence  of  the  party  charged  with 
that  crime,  and  with  full  opportunity  for  cross-examination. 
But  in  other  cases  the  legislature  may  authorize  depositions  to  be 
taken  on  the  part  of  the  prosecution.  Inasmuch,  however,  as 
the  tenor  of  the  provision  of  the  Constitution  clearly  shows,  with 
the  exception  noted,  that  it  was  intended  for  the  protection  of 
defendants,  there  is  no  prohibition  upon  the  power  of  the  legis- 
lature to  authorize  the  taking  of  depositions  by  the  defendant  in 
every  class  of  criminal  cases.  In  this  view  of  the  question  it  is 
not  necessary  to  inquire  how  far  the  constitutional  privileges 
accorded  to  defendants  charged,  with  crime  may  be  waived  by 
them. 

A witness,  Morrison,  after  testifying  he  had  a conversation 
with  the  wife  of  defendant,  said:  “ I told  Joe  (defendant)  about 
the  conversation  I had  with  his  wife,  in  which  she  promised  she 
would  be  good  and  do  what  was  right."  Ho  was  asked  by  the 
defendant:  “State  now  the  conversation  you  had  with  her.” 
To  this  question  the  prosecution  objected,  on  the  ground  that 
the  question  called  for  incompetent  and  hearsay  testimony. 
The  court  sustained  the  objection.  Counsel  for  defendant  then 
asked:  “Now  state  any  conversation  you  had  with  her  before 
she  went  away,  in  which  she  made  any  admission  to  you  of  her 
adultery  with  Estuardo.”  A like  objection  was  sustained  to 
the  last  question. 

If  the  record  showed  that  the  witness  had  testified  he  had 
communicated  to  defendant  a conversation  with  his  wife  in 
which  “she  made  any  admission  of  her  adultery”  with  deceased, 
we  would  be  inclined  to  hold  the  court  below  erred  in  sustain- 
ing the  objections  to  the  questions.  But  the  witness  had  only 
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stated  that  he  told  defendant  about  a conversation  in  which 
“ she  promised  she  would  be  good  and  do  what  was  right.”  It 
is  manifest  that  any  statement  she  may  have  made  to  the 
witness  not  made  known  to  defendant,  could  not  have  had  any 
tendency  to  overthrow  his  reason. 

Defendant  asked  the  court  to  charge  the  jury: — 

“ It  is  proper  for  the  jury  to  take  into  consideration  the 
statements  made  to  him  of  the  seduction  of  his  wife  by  the  de- 
ceased as  proper  for  you  to  consider  in  arriving  at  a conclusion 
as  to  whether  he  understood  and  was  legally  responsible  for  the 
killing ; also  to  aid  you  in  arriving  at  a conclusion  as  to  whether 
the  act  was  premeditated  or  done  with  malice.”  Also, — 

“ If  you  believe  defendant  in  truth  and  in  fact  when  be  killed 
deceased  believed  deceased  had  seduced  his  wife,  while  it  is  in 
itself  no  excuse  or  sufficient  provocation  to  excuse  murder  if 
you  believe  he  wholly  understood  and  could  control  his  act  at 
the  time  of  the  homicide,  yet  it  is  proper  for  you  to  take  into 
consideration  in  arriving  at  the  degree  of  murder,  if  any,  of 
which  he  may  be  guilty ; also  it  is  proper  for  you  to  take  such 
testimony  into  consideration  in  fixing  the  punishment  if  you 
should  find  him  guilty  of  murder  in  the  first  degree.” 

The  court  in  its  general  charge  said : “ Evidence  of  informa- 
tion given  defendant  that  improper  conduct  or  relations  had 
occurred  between  defendant’s  wife  and  deceased  is  to  be  con- 
sidered only  as  affecting  the  defendant’s  mental  condition.” 
The  court  also  charged  very  fully  with  respect  to  the  subject 
of  insanity,  in  language  as  favorable  to  defendant  as  he  was 
entitled  to  have  used.  (Charges  asked  by  defendant  Nos.  7, 
12,  17,  22,  23,  24,  25,  26,  27,  28,  29,  85,  36.) 

We  cannot  say  the  action  of  the  court  in  refusing  the  instruc- 
tions above  quoted  demands  a reversal  of  the  judgment  or  a 
new  trial.  The  first  of  the  two  instructions  assumes  that  state- 
ments were  made  to  defendant  “ of  the  seduction  of  his  wife  by 
deceased.”  While  we  would  not  always  and  necessarily  hold 
a charge  erroneous  which  should  assume  a fact  to  be  proven, 
if  from  the  immediate  context,  or  elsewhere  in  the  instructions, 
it  appeared  that  the  existence  or  non-existence  of  the  fact  was 
left  to  be  determined  by  the  jury,  we  will  not  say  that  the  re- 
jection of  such  a charge  is  erroneous.  Moreover,  the  word 


Digitized  by  Google 


296 


People  v.  Rignbt. 


[8up.  Ct 


u seduction  ” implies  more  than  illicit  intercourse  between  de- 
ceased and  defendant’s  wife.  A jury  might  well  believe  a 
husband  would  more  probably  be  rendered  insane  by  the  act 
of  one  who  should  deliberately  entice  the  wife  from  the  path 
of  duty  — who  should  by  arts  and  solicitation  persuade  her  to 
sacrifice  her  chastity  — than  by  her  voluntary  and  unsolicited 
surrender  of  her  person.  It  was  for  the  jury  to  decide  whether 
any  statements  were  made  to  defendant  with  respect  to  an 
adultery  committed  with  deceased,  and  to  decide  whether  such 
statements  showed  that  she  had  been  seduced. 

Nor  did  the  court  err  in  refusing  the  last  of  the  two  instruc- 
tions above  quoted.  If  defendant  “ believed  deceased  had  se- 
duced his  wife  ” (and  retained  the  possession  of  his  reason  so  as 
to  be  responsible  for  his  act),  the  circumstance  might  furnish  a 
motive  for  the  crime,  but  it  could  not  of  itself  tend  to  reduce 
the  crime  to  murder  of  the  second  degree ; or,  in  other  words,  it 
could  not  tend  to  neutralize  the  effect  of  the  circumstances 
which  tended  to  establish  that  the  killing  was  done  with  the 
express  malice  or  predetermination  to  take  life,  which  con- 
stitutes murder  of  the  first  degree.  While  any  fact  in  evidence 
may  be  considered  by  the  jury  in  fixing  the  punishment  where 
a defendant  is  found  guilty  of  murder  of  the  first  degree,  yet 
the  court  below  was  called  on  to  give  or  refuse  the  offered  in- 
struction as  a whole,  and  did  not  err  in  rejecting  the  whole 
when,  as  we  have  seen,  part  was  objectionable. 

Judgment  and  order  affirmed. 

Ross,  J.,  McKee,  J.,  Mykiok,  J.,  Sharpstein,  J.,  and 
Thornton,  J.,  concurred. 


tin  Bank.— March  20.  1883.] 

THE  PEOPLE,  etc.,  Appellants,  v.  M.  MONEY  et  al., 
Respondents. 

Sacramento  — Charter  of — Power  of  Taxation  Under. — The  several  acts  of 
the  legislature  subsequent  to  the  original  charter  of  the  city  of  Sacramento 
gives  authority  for  the  levy  and  collection  of  taxes  In  addition  to  those  speci- 
fied In  such  charter,  and  constitutes  an  enlargement  of  the  taxing  power  con- 
ferred by  the  charter. 
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Appeal  from  a judgment  of  the  Superior  Court  of  the  county 
of  Sacramento.  . 

The  action  was  brought  to  recover  delinquent  taxes  levied  by 
the  board  of  trustees  of  the  city  of  Sacramento  for  the  fiscal  year 
1882-83.  The  levy  was  for  a general  tax  of  one  dollar  on  one 
hundred,  a fire  department  tax  of  twenty-four  cents,  a school 
tax  of  thirty  cents,  a levee  tax  of  eighteen  cents,  a police  tax 
of  sixteen  cents,  a redemption  tax  of  seven  cents,  and  a library 
tax  of  five  cents;  making  a total  of  two  dollars.  The  charter  of 
the  city  passed  April  25,  1863,  authorized  a levy  of  one  per 
cent  The  Statute  of  1872  authorized  a fire  department  tax,  the 
Act  of  January  18,  1870,  a school  tax,  the  Act  of  March  30, 
1878,  a levee  tax,  the  Act  of  March  6,  1872,  a police  tax,  the 
Act  of  March  31,  1876  a redemption  tax,  and  the  Act  of  April 
26,  1880,  a library  tax. 

It  was  contended  by  defendants  that  these  several  acts  were  not 
an  enlargement  of  the  taxing  power,  but  were  intended  merely  to 
direct  the  application  of  the  general  tax  of  one  per  cent  authorized 
by  the  charter — that  the  levy  in  excess  of  one  per  cent  was  void. 

The  complaint  was  demurred  to  and  the  demurrer  sustained. 

i 

H.  L.  Buckley,  W.  A.  Anderson,  Collin  & Hamburger,  and 
Freeman  & Bales,  for  Appellants. 

It  is  claimed  that  the  city  levy  must  be  limited  to  one  per 
cent  We  propose  to  show  an  express  authority  for  every  cent 
levied. 

The  levy  of  a general  tax  of  one  per  cent  is  sanctioned  by 
sections  2 and  25  of  the  Charter,  passed  April  25,  1863.  (Dev- 
lin’s Comp.  pp.  4 and  19.) 

This  is  specifically  appropriated  by  section  26  of  the  Charter, 
as  follows: — 

55  per  cent  thereof  to  a sinking  fund. 

8 per  cent  thereof  to  a school  fund. 

7 per  cent  thereof  to  a fire  department 

30  per  cent  thereof  to  a general  fund. 

The  fact  that  the  proceeds  of  this  tax  are  thus  appropriated 
confutes  the  theory  that  levies  subsequently  authorized  were  to 
be  paid  out  of  the  general  tax. 
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The  fire  department  levy  is  authorized  by  Statute  of  1872, 
sections  9 and  10.  ((Devlin’s  Comp.  pp.  80,  81.) 

The  school  tax.  (See  Devlin,  p.  56,  § 2.) 

The  levee  tax.  (See  Devlin,  p.  68,  § 1,  and  p.  72,  § 3.) 

The  police  tax.  (See  Devlin,  p.  93.) 

The  Fowle  bond  tax.  (See  Devlin,  p.  113.) 

The  library  tax.  (§  15,068  Hittell’s  Codes.) 

R.  T.  Devlin,  J.  W.  Armstrong,  and  J.  H.  McEune,  for 
Respondent 

The  respondent  claims  that  the  limitation  of  the  taxing  power 
in  the  board  of  trustees  to  one  per  cent  per  annum  is  still  in 
force,  and  that  so  far  as  subsequent  statutes  have  authorized  the 
levy  of  taxes  (special  or  general)  they  only  direct  what  shall  be 
done  with  the  taxes  raised  by  the  levy  of  one  per  cent  or  less. 

He  also  claims  that  the  several  acts  under  which  the  authori- 
ties of  the  city  assume  the  right  to  enlarge  the  levy  of  taxes 
beyond  one  per  cent  are  inoperative  and  void. 

Assuming  (for  the  argument)  that  the  said  acts  passed  subse- 
quent to  the  charter  are  operative,  do  they  enlarge  the  power  in 
the  board  of  trustees  to  tax?  The  rule  is  well  settled  that  in 
the  construction  of  statutes  effect  must  be  given  to  each  pro- 
vision if  possible. 

The  limitation  in  the  power  to  tax  contained  in  the  charter 
of  Sacramento  is  perfectly  consistent  with  the  subsequent  acts 
cited.  The  several  taxes  may  be  levied  and  yet  not  exceed  the 
one  per  cent  limit,  and  so  all  provisions  stand  and  have  full 
force  and  effect.  (9  Cowen,  546.) 

This  principle  is  illustrated  in  the  Mayor  etc.  v.  Magruder, 
34  Md.  381. 

The  several  acts  conferring  the  additional  powers  of  taxation 
are  unconstitutional.  (Art  4,  §§  25,  31,  and  37,  Const ; Bil- 
lings v.  Harvey,  6 Oal.  383;  State  v.  Ingersoll,  17  Wis.  631; 
State  v.  Andrews,  20  Tex.  230 ; Blakemore  v.  Dolan , 50  Ind. 
194;  Cooley  Cons.  Lim.  185.) 

Peb  Cubiam. — We  are  of  opinion  that  under  the  charter  of 
the  city  of  Sacramento  and  the  several  subsequent  acts  of  the 
legislature  for  the  levy  of  the  respective  taxes  therein  named,' 
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the  trustees  of  the  city  had  authority  to  make  the  tax  levy  ii> 
controversy.  The  several  acts  subsequent  to  the  original  charier 
gave  authority  for  the  levy  and  collection  of  taxes  in  addition 
to  those  specified  in  such  original  charter,  and  constituted  an 
enlargement  of  the  taxing  power  conferred  by  the  charter. 

Judgment  reversed,  and  cause  remanded  with  instructions  to 
overrule  the  demurrer. 

McKee,  J.,  dissented. 

Rehearing  denied. 


[Id  Bank.— March  SO,  1888.] 

EX  PARTE  E.  HARRISON,  on  Habeas  Corpus. 

Criminal  Law  — Gambling  — Sentence  Under  Section  330. — Sections  1205 
«nd  1446  of  the  Penal  Code  are  Inapplicable  to  sentences  Imposed  under  sec- 
tion 330,  and  a prisoner  bold  In  custody  for  failure  to  pay  a judgment  ren 
dered  under  the  provisions  of  that  section  Is  only  entitled  to  be  discharged 
upon  the  payment  of  the  fine  and  costs  in  money,  at  any  time  within  the  term 
of  imprisonment,  or  by  serving  out  the  term  of  bis  Imprisonment,  lie  has  no 
right  to  pay  either  fine  or  costa  by  imprisonment  at  the  rate  of  one  dollar  a 
day. 

The  facts  are  stated  in  the  opinion  of  the  court. 

F.  A . Berlin , for  Petitioner. 


Attorney-General,  for  Respondent 

McKee,  J. — The  punishmont  prescribed  for  the  offense  of 
gaming,  as  defined  by  section  330  of  the  Penal  Code,  is  a fine 
of  not  less  than  two  hundred  dollars,  nor  more  than  one  thou- 
sand dollars,  and  imprisonment  in  the  county  jail  until  payment 
of  the  fine  and  costs,  not  exceeding  one  year.  Satisfaction  of  a 
judgment  for  fine  and  costs,  rendered  under  the  provisions  of 
the  section,  can  only  be  made  in  one  of  two  ways;  namely,  by 
payment  in  money,  or  by  imprisonment  for  the  time  fixed  by 
the  judgment,  which  must  be  within  the  maximum  time  pro- 
scribed by  the  section. 

A prisoner  held  in  custody  for  failure  to  pay  such  a judgment 
is  only  entitled  to  be  discharged  upon  payment  of  the  fine  and 
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costs  in  money,  at  any  time  within  the  term  of  his  imprison- 
ment, or  by  serving  out  the  term  of  his  imprisonment.  Section 
330  gives  him  no  right  to  pay  either  fine  or  costs  by  imprison- 
ment at  the  rate  of  one  dollar  per  day. 

Sections  1205  and  1446  of  the  Penal  Code  are  inapplicable  to 
sentences  imposed  under  section  330.  Section  1205  relates  to 
the  satisfaction  of  judgments  in  the  Superior  Courts  imposing  a 
fine  only,  and  section  1446  relates  to  the  satisfaction  of  such 
fines  imposed  by  judgments  in  Justices’  or  Police  Courts.  Both 
provide  for  the  payment  of  such  fines  by  imprisonment  at  the 
rate  of  one  dollar  for  each  day’s  imprisonment.  Any  judgment 
for  a fine  only  substantially  conforming  to  the  provisions  of 
those  sections  would  be  valid  and  sufficient  (Ex  parte  Ellis,  54 
Cal.  204),  and  one  held  in  custody  under  it  would  be  entitled  to 
a credit  of  a dollar  for  each  day  he  may  have  remained  in 
prison,  and,  at  any  time,  would  be  entitled  to  his  discharge 
upon  paying  the  sum  remaining  due.  (Ex  parte  Kelly,  2S  Cal. 
414.) 

It  would  be  otherwise,  however,  as  to  a party  held  in  custody 
by  a commitment  upon  a judgment  for  fine  and  costs  imposed 
under  the  provisions  of  section  330.  He  would  have  no  right 
to  his  discharge  at  any  time  within  the  term  of  his  imprison- 
ment without  first  paying  in  money  the  judgment  against  him. 
Both  fine  and  costs  must  first  be  paid,  or  the  prisoner  serve  his 
term  of  imprisonment.  Until  one  or  the  other  of  these  things 
be  done  thesheriff  is  bound  to  detain  him  in  custody.  (§  1215, 
Pen.  Code.)  But  to  authorize  his  detention  the  judgment 
must,  under  the  provisions  of  section  330,  specify  the  amount  of 
the  fino  and  costs,  and  the  punishment  to  be  inflicted.  That  sec- 
tion fixes  the  minimum  and  maximum  of  the  fine,  and  the  maxi- 
mum of  the  imprisonment  for  the  offense;  and  it  is  the  duty  of 
the  court  in  which  conviction  has  been  had  to  render  judgment 
within  the  boundaries  established,  and  to  specify  in  the  judg- 
ment the  amount  of  the  fine,  and  the  term  of  the  imprisonment, 
and  in  that  regard  the  judgment  should  be  certain  and  definite, 
and  complete  in  itself,  so  that  what  it  requires  to  be  done  may 
be  known  without  resort  to  anything  outside  of  it.  A judgment 
rendered  upon  a conviction  under  section  330  must  specify  the 
term  of  imprisonment,  otherwise  it  is  not  such  a judgment  as  is 
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authorized  by  the  section.  And  as  no  terra  of  imprisonment 
for  the  offense  of  which  the  petitioner  was  convicted  under 
section  330  is  fixed  by  the  judgment  under  which  he  is  held  in 
custody,  he  is  illegally  held,  and  must  be  discharged. 

It  is  so  ordered. 

Thornton,  J.,  and  Silarpstein,  J.,  concurred. 

MoKinstry,  J.,  specially  concurring. — Section  1205  of  the 
Penal  Code  cannot  be  dove-tailed  into  section  330  so  that  the 
two  together  may  be  read  as  defining  the  punishment  applicable 
to  the  crime  named  in  330.  Section  330  provides  that  one 
found  guilty  of  dealing,  etc.,  any  of  the  games  mentioned  is 
punishable  by  fine,  “ and  shall  be  imprisoned  until  such  fine  and 
costs  of  prosecution  are  paid,  such  imprisonment  not  to  exceed 
one  year.”  The  costs  of  prosecution  are  a different  thing  from 
the  fine,  and  in  section  830  the  two  things  are  spoken  of  as  dif- 
ferent There  can  be  no  doubt  that  a person  imprisoned  under 
a judgment  rendered  according  to  section  1205  is  entitled  to  his 
discharge  when  he  has  been  imprisoned  for  a number  of  days 
equal  to  the  number  of  dollars’  fine,  although  he  has  paid  no 
portion  of  the  fine  or  costs.  He  cannot  be  detained  to  “ work 
out  ” the  amount  of  costs  at  a dollar  a day.  But  section  330 
expressly  provides  that  the  person  found  guilty  of  the  offense 
therein  defined  shall  be  imprisoned  for  a year,  unless,  in  the 
mean  time,  he  shall  pay  the  fine  “ and  costs  of  prosecution.” 
In  such  case  he  is  not  entitled  to  his  discharge  on  payment  of 
the  whole  of  the  fine  (without  the  costs),  nor  is  he  entitled  to  his 
discharge  at  the  expiration  of  a number  of  days  equal  to  the 
number  of  dollars’  fine,  or  equal  to  the  number  of  dollars  of 
any  portion  of  the  fine  remaining  unpaid.  He  must  remain  in 
jail  for  the  period  of  a year,  unless  he  shall  pay  the  costs  as 
well  as  the  whole  of  the  fine.  As  under  section  330  the  costs 
of  prosecution  can  be  satisfied  only  by  a payment,  or  by  a year’s 
imprisonment,  and  as  the  fine  and  costs  cannot  be  satisfied  sep- 
arately, in  such  manner  as  to  relieve  the  party  of  any  portion 
of  the  year’s  imprisonment,  section  1205  can  have  no  application 
to  judgments  rendered  upon  conviction  under  section  330. 

Myrick,  J.,  dissented. 
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[Department  Two. — April  2,  1888.] 

E.  B.  YOUNG,  Respondent,  v.  THOMAS  S.  MILLER 
et  ax.,  THOMAS  S.  MILLER  Appellant. 

Promissory  Non — Indorsee  — Pleading — Demurrer.- — In  an  action  agalnat 
the  maker  and  Indorser  of  a promissory  note,  the  complaint  alleged  In  s\ib- 
stance  among  other  things  that  the  note  was  presented  at  maturity  to  the 
maker  for  payment,  but  wae  not  paid,  whereof  the  Indorser  had  due  notice. 
The  Indorser  demurred  on  the  ground  of  the  Insufficiency  of  this  allegation, 
and  the  demurrer  was  overruled.  Held,  that  the  allegation  was  sufficient,  and 
that  the  demurrer  waa  properly  overruled. 

Id. — Answer  — Denial. — The  answer  of  the  Indorser  denied  that  he  had  due 
or  legal  notice  of  the  presentment  of  the  note  for  payment,  or  the  non-pay- 
ment thereof.  Held,  that  no  Issue  of  fact  was  raised  by  this  denial. 

Id. — Accommodation  Indorsee  — Tender. — An  alleged  tender  by  the  Indorser 
held  to  be  bad  because  the  amount  tendered  was  less  than  the  sum  due  by  the 
terms  of  the  note,  although  he  was  an  accommodation  Indorser,  and  the  plain- 
tiff bad  purchased  the  note  of  the  maker  at  a discount 

Attachment  — Fees  or  Sheriff. — Where  an  attachment  Is  levied  on  separate 
pieces  of  real  estate,  the  sheriff  Is  entitled  to  fees  for  each  levy. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  to 
retax  costs. 

The  only  defense  was  by  the  indorser,  and  judgment  was 
rendered  against  him  on  the  pleadings.  The  additional  facts 
sufficiently  appear  in  the  head  notes  and  opinion  of  the  court 

P.  B.  Ladd,  and  Wilson  & Otis,  for  Appellant 

John  H.  B.  Wilkins,  for  Respondent 

Per  Ourlam. — The  demurrer  to  the  complaint  was  properly 
overruled.  The  allegation  of  presentation  of  the  note  to  the 
maker,  the  non-payment,  and  notice  thereof  to  the  indorser  are 
sufficiently  alleged.  The  denial  of  the  defendant  that  he  had 
due  or  legal  notice  of  the  presentation  of  the  note  to  the  maker 
for  payment,  and  the  non-payment  thereof  raised  no  issue  of 
fact;  and  the  allegations  that  defendant  was  an  accommodation 
indorser,  that  the  plaintiff  purchased  the  note  of  the  maker  at  a 
discount  , and  that  the  defendant  tendered  to  the  plaintiff  the  sum 
which  he  paid  for  the  note  with  interest  and  cost  of  protest,  con- 
stituted no  defense  to  the  action,  because  the  amount  tendered 
was  less  than  the  sum  due  by  the  terms  of  the  note ; and  it  was 
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not  error  to  render  judgment  for  the  plaintiff  upon  the  plead- 
ings. The  levy  of  the  attachment  upon  each  separate  piece  of 
real  estate  constituted  an  independent  levy  on  the  property.  In 
this  case  there  were  three  distinct  levies,  for  each  of  which  the 
sheriff  was  entitled  to  the  fees  allowed  “ for  levying  an  attach- 
ment on  property.” 

Judgment  and  order  affirmed. 

Hearing  in  Bank  denied. 


[Department  Two. — April  8,  188S.J 

WILLIAM  BROWN,  Appellant,  v.  ELIZA  DELAVATT, 
Respondent. 

Practice — Couth  ik  Injunction  Bcits  Wntu  Judgment  ta  Lasa  Than 
Tnm  Hundred  Dollars. — In  an  action  to  enjoin  the  continuation  of  a 
wrongful  act,  and  for  damagea  already  anatalned  thereby,  a judgment  for  Ofty 
dollars  damagea,  hot  for  no  part  of  the  equitable  relief  demanded,  will  not 
carry  costa. 

In. — Exception  to  Obdexs  Made  Apter  Judomekt. — The  appellate  court  will 
not  review  an  order  made  after  judgment  unleaa  It  la  excepted  to. 

Appeal  from  an  order  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco  striking  out  a cost  bill. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  B.  Hart,  for  Appellant 

C.  E.  Parker,  for  Respondent 

Per  Curiam. — The  plaintiff  in  his  complaint  demanded 
that  the  defendant  be  enjoined  from  throwing  earth  upon  her 
land  in  such  a manner  that  it  would  fall  upon  the  plaintiff’s 
land,  and  a judgment  for  five  hundred  dollars  against  tho 
defendant  for  damages  already  sustained  by  the  plaintiff  bv 
reason  of  the  throwing  of  earth  upon  his  land  by  the  defend- 
ant. He  recovered  judgment  for  fifty  dollars  damages,  but  for 
no  part  of  the  equitable  relief  demanded  in  the  complaint.  He 
filed  a bill  of  costs,  which  the  court  on  motion  of  defendant 
ordered  stricken  from  the  files.  From  that  order  this  appeal  is 
taken. 

The  case  as  presented  by  the  record  is  not  distinguishable  in 
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principle  from  Himes  v.  Johnson,  61  Cal.  259,  in  which  we 
said:  “The  plaintiff  recovered  a judgment  for  fifty  dollars 

damages  and  the  costs  of  the  action.  We  think  that  the  court 
erred  in  giving  the  plaintiff  a judgment  for  costa.  It  is  true 
that  the  plaintiff  prayed  an  injunction,  but  this  was  denied,  and 
the  action  thereafter  should  be  treated  as  one  for  damages  only. 
It  is  quite  clear  that  a judgment  for  fifty  dollars  damages  in 
such  an  action  would  not  carry  costs.” 

Besides,  it  does  not  appear  that  the  order  was  excepted  to, 
and  we  cannot  review  an  order  made  after  judgment  unless  it  is. 
(Code  Civ.  Proc.  §§  646,  647,  651.) 

Order  affirmed. 


[Department  Two. — April  ft,  1883.] 

R.  B.  BUCKNER,  Petitionee,  v.  W.  P.  VEUVE, 
Respondent. 

Prohibition  — Quo  Warranto  — Omci. — Prohibition  will  not  lie  to  promt 

the  usurpation  of  an  office.  Quo  warranto  Is  the  proper  remedy. 

Application  for  a writ  of  prohibition.  The  petitioner  was 
elected  justice  of  the  peace  of  San  Jose  Township  at  the  election 
held  January  8,  1883.  The  respondent  was  elected  justice  of 
the  peace  for  the  city  of  San  Jose  under  the  provisions  of  sec- 
tion 103  of  the  Code  of  Civil  Procedure.  By  virtue  of  the  Act 
of  March  17, 1874,  the  petitioner,  as  justice  of  the  peace  of  the 
township,  is  ex-officio  police  justice  or  judge  of  the  police  court 
of  the  city  of  San  Jose. 

Petitioner  alleged  that  on  March  22,  1883,  the  respondent 
ousted  him  of  the  office  of  police  judge  for  the  city  of  San  Jose, 
and  wrongfully  assumed  to  discharge  the  duties  of  that  office, 
and  prayed  for  a writ  of  prohibition,  commanding  the  respond- 
ent to  desist  and  refrain  from  discharging  the  duties  of  the  office. 

Wm.  B.  Hardy,  for  Petitioner. 

Per  Curiam. — Quo  warranto  lies  to  prevent  the  usurpation 
of  an  office.  Prohibition  is  not  available  as  a remedy  for  that 
purpose. 

Application  for  a writ  of  prohibition  denied. 
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[Department  Two. — April  11,  1883.] 

A.  M.  EASTON  et  al.,  Respondents,  v.  M.  O’REILLY 
et  al.,  E.  W.  BURR,  E.  F.  NORTHAM,  and  HENRY 
.TONES,  Appellants. 

Ej  ectmbnt  — Practice  — Amending  Complaint  — Parties  — Landlord  and 
Tenant. — The  action  was  ejectment.  The  complaint  waa  tiled  In  1874, 
against  defendants  Burr  and  O’Reilly,  who  answered.  In  1875,  the  complaint 
was  amended  naming  as  defendants  O’Reilly,  Northam,  Burr,  Silva,  and  John 
Doe  Jones.  In  J878,  a second  amended  complaint  was  filed  naming  as  defend- 
ants O’Reilly,  one  Haubrtcht,  Qurr,  Northam.  Silva,  Henry  Jones,  John  Doe, 
Richard  Roe,  and  Peter  Roe.  The  evidence  showed  that  O’Reilly  was  not  In 
possession  when  the  snlt  was  brought,  and  that  he  had  sold  the  property  Just 
before  the  commencement  of  the  action  to  Burr  and  Northam.  From  the  time 
of  the  sale  to  Burr  and  Northam,  and  for  several  months  after  the  complaint 
was  filed  Jones  was  In  possession  as  tenant  of  Burr  and  Northam.  Haab- 
rlcht  succeeded  Jones  and  was  In  possession  under  a lease  at  the  time  of 
filing  the  second  amended  complaint  The  court  grahted  a nonsuit  as  to 
O’Uellly,  Haubrtcht,  and  Bllva,  but  refused  It  as  to  Jones.  Defendants  then 
moved  for  a nonsuit  as  to  Burr  and  Northam  on  the  ground  that  It  waa  not 
proven  that  either  of  them  was  In  possession  personally  or  was  the  landlord 
of  any  defendant  who  was  In  possession  at  the  time  the  action  was  commenced 
against  such  defendant ; which  motion  was  denied.  Held,  that  no  error  was 
committed. 

Id. — 8\vamp  Lands  — Evidence  — Acts  or  1858  and  1868. — The  Act  of  the 
Legislature  of  1858  did  not  forbid  the  sale  of  swamp  and  overflowed  lands 
within  the  limits  of  five  miles  beyond  the  city  and  county  of  San  Francisco, 
and  where  a certificate  of  purchase  had  issued  under  that  act  for  lands  within 
those  limits,  the  Act  of  1898  and  amendments  thereto  containing  a prohibi- 
tion against  the  sale  of  such  lands,  do  not  defeat  the  rights  of  the  purchaser, 
or  those  claiming  under  him,  to  a patent. 

Id. — Statute  or  Limitations. — The  plaintiffs  claimed  title  to  the  land  un- 
der a patent  from  the  State  therefor  as  swamp  and  overflowed.  Issued  In  1871, 
and  following  a certificate  of  purchase  Issued  In  1859.  The  defendants  pleaded 
the  Statute  of  Limitations,  and  offered  to  prove  an  actual,  exclusive,  and  con- 
tinuous Occupation  and  possession  by  them  and  their  grantors  under  claim  of 
title  against  all  the  world,  for  more  than  ten  years  before  the  Issuing  of  the 
patent,  and  more  than  fifteen  years  before  the  commencement  of  the  action, 
and  that  neither  the  State  nor  any  one  claiming  under  the  State  had  received 
the  rents.  Issues,  or  profits  of  the  premises  within  that  period.  The  action 
was  commenced  on  the  20th  of  January,  1874,  one  of  the  defendants  against 
whom  the  Judgment  was  rendered  being  named  In  the  original  complaint,  and 
the  others  In  the  first  amended  complaint  filed  on  the  8th  of  March,  1875. 
Nothing  was  said  In  the  offer  as  to  the  time  at  which  the  land  had  been 
certified  to  the  8tate  by  the  commissioner  of  the  general  land  ofllce  as  swamp 
and  overflowed  land.  Held , that  the  offer  was  properly  rejected. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

% 

The  facts  sufficiently  appear  in  the  head  notes  and  opinion  of 
the  court. 

LXI1I.  Cal.— so 
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A.  N.  Drown,  and  E.  TV.  McOraw,  for  Appellants. 

The  nonsuit  as  to  Henry  Jones  should  have  been  granted. 
He  was  first  made  a defendant  March  8,  1875.  The  only  testi- 
mony as  to  his  possession  of  the  premises  is  that  of  defend- 
ant E.  W.  Burr,  who  says:  “Haubricht  went  in  under  lease 
from  Burr  and  Northam,  about  the  middle  of  1874.  From 
December  10,  1873,  until  Haubricht  went  in,  defendant  Jones 
was  in  possession  as  tenant  of  Burr  and  Northam.” 

This  evidence  discloses  the  fact  that  Jones  was  the  party  as 
against  whom  the  action  should  originally  have  been  com- 
menced, but  he  was  not  made  a party  to  the  original  action,  and 
when  he  first  became  a party  in  1875,  he  was  no  longer  in 
possession,  but  had  yielded  possession  to  Haubricht  ( Lawrence 
v.  Ballou,  50  Cal.  258.) 

The  motions  for  nonsuit  in  the  cases  of  Burr  and  Northam 
rest  on  a different  principle. 

Burr  was  an  original  party  defendant,  Northam  came  in  as 
defendant  for  the  first  time  in  1875.  The  evidence  fails  to  dis- 
close that  either  one  bad  a possessio  pedis  of  the  land  in  contro- 
versy at  the  time  the  action  was  commenced,  or  at  any  time 
thereafter. 

The  action  was  barred  by  sections  315  and  316  of  the  Code 
of  Civil  Procedure,  defendant  having  been  in  the  exclusive, 
actual,  and  continued  possession  and  occupation  of  the  premises 
for  more  than  ten  years. 

Taylor  & Haight,  for  Respondents. 

Mybicx,  J. — This  is  an  action  of  ejectment  The  plaintiffs 
had  judgment  as  to  defendants  Burr,  Northam,  and  H.  Jones, 
who  have  appealed. 

The  suit  was  commenced  January  20,  1874,  against  Burr  and 
one  O'Reilly,  who  were  served  and  answered.  March  8,  1875, 
the  plaintiffs  filed  an  amended  complaint,  naming  as  defendants 
O’Reilly,  Northam,  Burr,  Silva,  and  John  Doe  Jones.  A 
second  amended  complaint  (on  which,  and  answers  thereto,  ths 
action  was  tried)  was  filed  August  29,  1878,  naming  as  defend- 
ants O’Reilly,  one  Haubricht,  Burr,  Northam,  Silva,  Henry 
Jones,  John  Doe,  Peter  Roe,  und  Richard  Roe,  the  last  threi 
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being  stated  to  be  fictitious  names.  The  defendants  answered, 
alleging  that  the  cause  of  action  was  barred  by  sections  315, 
316,  318,  319,  and  320  of  the  Code  of  Civil  Procedure. 

On  the  trial  plaintiffs  gave  in  evidence  a patent  of  the  State 
of  California  (swamp  and  overflowed  lands),  dated  November 
29,  1871,  to  themselves;  also  a certificate  of  purchase,  dated 
September  9,  1859,  to  F.  P.  Tracy,  together  with  evidence  to 
show  that  they  had  acquired  the  right  of  F.  P.  Tracy  under 
the  certificate. 

First  The  evidence  as  to  possession  showed  that  O’Reilly  was 
not  in  possession  when  the  suit  was  commenced,  January  20, 
1874.  He  had  been  in  possession,  and  on  the  10th  of  De- 
cember, 1873,  executed  a deed  to  Burr  and  Northern,  who  have 
ever  since  claimed  to  own  the  land.  From  December  10,  1873 
(when  Burr  and  Northam  took  the  deed  from  O’Reilly),  until 
about  the  middle  of  1874,  defendant  Jones  was  in  possession  as 
tenant  of  Burr  and  Northam,  at  which  latter  time  Haubricht 
went  in  under  lease  from  them;  Haubricht  was  in  possession  at 
the  time  of  filing  the  second  amended  complaint,  by  which  he 
was  made  a party.  It  will  thus  be  seen  that  when  the  suit  was 
commenced,  January  20,  1874,  Burr  and  O’Reilly  were  not 
proper  parties  defendant.  O’Reilly  was  made  a party,  but  was 
not  in  possession;  Jones  was  in  possession,  but  was  not  made 
a party;  and  Burr  being  out  of  actual  possession,  was  not  joined 
with  his  tenant  Jones. 

By  the  first  amended  complaint,  O’Reilly  was  again  errone- 
ously made  a party;  and  Silva,  Jones,  Northam,  and  Burr 
were  joined  with  him.  In  the  second  amended  complaint  the 
error  as  to  O’Reilly  was  repeated;  Haubricht  (then  in  posses- 
sion) was  joined,  as  were  his  landlords  Burr  and  Northam. 

On  motion  of  defendants’  counsel  the  court  granted  nonsuit 
as  to  defendants  O’Reilly,  Haubricht,  and  Silva,  and  denied 
their  motion  for  nonsuit  as  to  Jones.  The  defendants  then 
moved  for  nonsuit  as  to  defendants  Burr  and  Northam,  and 
each  of  them,  on  the  ground  that  it  was  not  proven  that  either 
of  them  was  in  possession  personally,  or  was  the  landlord  of 
any  defendant  who  was  in  possession  at  the  time  the  action  was 
commenced  as  against  such  defendant.  As  to  these  motions  and 
rulings  we  have  to  say,  the  motion  was  properly  granted  as  to 
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O’Reilly  and  Silva,  it  was  properly  denied  as  to  Jones  — he  was 
not  in  possession  at  either  of  the  times  when  he  was  named  as 
defendant,  to  wit,  March  8,  1875,  and  August  29,  1878,  but  he 
was  in  possession  when  the  suit  was  commenced,  January  20, 
1874;  and  when  the  complaint  was  amended  March  8,  1875,  and 
again  August  20,  1878,  the  amended  complaints  respectively 
took  the  place  of  the  preceding  complaint.  “The  amended 
complaint  supersedes  the  original,  but  there  is  no  dismissal  of 
the  action.  It  simply  takes  the  place  of  the  other.  No  new  or 
different  action  is  commenced,  and  no  new  cause  of  action  is 
introduced.  There  is  no  change  in  the  identity  of  the  cause  of 
action.  That  is  the  same  as  before,  and  the  commencement  of 
the  action  dates  from  the  filing  of  the  original  complaint  and 
issuing  of  summons  thereon.”  ( Barber  v.  Reynolds,  33  Cal. 
501;  Jones  v.  Frost,  28  Cal.  246.)  The  motion  was  properly 
denied  as  to  Burr  and  Northam  — their  tenant  Jones  was  in 
when  the  suit  was  commenced;  he  was  a proper  party,  being  in 
possession  ( Klink  v.  Cohen,  18  Cal.  623),  and  they  were  prop- 
erly joined  with  him  (§  379,  Code  Civ.  Proc.);  the  granting  of 
the  motion  as  to  Haubricht  would  not  entitle  the  landlords  to  a 
nonsuit,  Jones  being  in  possession  as  their  tenant  when  the  suit 
was  commenced;  the  plaintiffs  were  entitled  to  pursue  their 
action. 

Second.  The  defendants  assert  that  the  land  in  controversy  is 
located  within  five  miles  of  the  city  and  county  of  San  Fran- 
cisco, and  claim  that  the  patent  is  therefore  void  under  section 
70,  Statutes  1869-70,  p.  877.  Conceding  that  the  land  is  within 
the  limits  mentioned,  it  is  sufficient  answer  to  say  that  it  ap- 
pears from  the  certificate  of  purchase  that  the  State  received, 
September  9,  1859,  payment  in  full  for  the  land,  and  issued  its 
certificate  of  purchase  under  the  Act  of  1858.  (Statutes  1858, 
p.  198.) 

The  Act  of  1858  did  not  forbid  the  sale  of  lands  within  the 
limits  of  five  miles  beyond  the  city  and  county  of  San  Francisco. 
The  purchaser  had  acquired  vested  rights  under  that  act;  by 
the  terms  of  that  act  (§  7)  the  purchaser  or  his  assignee  or  legal 
representatives  would  be  entitled  to  a patent  after  the  lands 
should  have  been  confirmed  to  the  State.  The  Act  of  March 
28,  1868  (Statutes  1867-68,  p.  628,  § 70),  and  the  Act  of  April 
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4,  1870  (Statutes  1869-70),  amendatory  thereof,  containing 
the  prohibition  against  the  sale  of  swamp  and  overflowed,  salt 
marsh,  and  tide  lands,  within  five  miles  of  the  city  and  county 
of  San  Francisco,  did  not  pretend  to,  nor  would  they,  defeat  the 
right  of  the  purchaser  under  the  Act  of  1858,  or  those  claim- 
ing under  him,  to  a patent. 

Third.  The  defendants  offered  to  prove  that  they  and  those 
under  whom  they  claim  had  been  in  the  exclusive,  actual,  and 
continued  occupation  and  possession  of  the  premises,  claiming 
to  own  the  name  as  against  all  the  world,  for  more  than  ten 
years  prior  to  the  issuance  of  the  patent  to  plaintiffs,  and  for 
more  than  fifteen  years  prior  to  the  commencement  of  this 
action;  also  that  the  State,  or  any  one  claiming  under  the 
State,  had  not  received  the  rents,  issues,  or  profits  of  the 
premises  within  that  period.  The  giving  of  the  testimony  was 
objected  to,  and  the  objection  was  sustained. 

This  oourt  held  in  Manly  v.  Hewlett,  55  Cal.  94,  regarding 
swamp  and  overflowed  lands,  that  the  certificate  of  purchase  did 
npt  pass  the  title  as  title ; that  in  a suit  for  the  recovery  of  the 
land  commenced  after  the  issuance  of  the  patent,  the  Statute  of 
Limitations  cannot  be  held  to  have  commenced  running  prior 
to  the  date  of  the  patent.  The  counsel  for  defendants,  in 
commenting  upon  the  application  of  the  decision  in  that  case 
to  the  case  now  before  us,  urge  that  sections  315  and  316 
were  not  involved  in  that  case,  and  therefore  that  decision  has 
no  application  here.  In  a recent  case  in  this  court  (Wright 
v.  Rosebery,  63  Cal.  252),  we  had  occasion  to  comment 
upon  the  effect  of  the  acts  of  Congress  regarding  swamp  and 
overflowed  lands,  especially  the  Acts  of.  September  28,  1850, 
and  July  23,  1866,  requiring  the  commissioner  of  the  general 
land  office  to  certify  swamp  and  overflowed  lands  to  the  State. 
Although  the  Act  of  1850  was  a general  grant  to  the  State  of 
all  swamp  and  overflowed  lands  within  the  State,  yet  the  char- 
acter of  swamp  and  overflowed  would  not  be  definitely  fixed 
upon  a specific  tract  until  the  action  of  the  proper  federal  offi- 
cers; and  the  offer  of  the  defendants  did  not  embrace  the  proof 
that  such  action  was  had  more  than  ten  years  hefore  the  suit 
was  commenced.  It  is  true  the  plaintiffs  did  not  prove  such 
action;  but  their  patent  raised  the  presumption  that  all  nece3- 


Digitized  by  Google 


310 


Sav.  & L.  Soo.  v.  Horton. 


[Sup.  Ct. 


sary  .steps  had  been  taken.  Even  conceding  (which  we  do  not) 
that  if  the  land  had  been  certified  to  the  State  more  than  ten 
years  before  the  commencement  of  the  action,  it  would  have 
been  barred  by  sections  315  and  316,  Code  of  Civil  Procedure, 
we  are  of  opinion  that  the  offer  of  defendants  did  not  embrace 
sufficient  to  present  a defense  to  the  plaintiffs’  right  of  re- 
covery. 

We  see  no  error  in  the  record  prejudicial  to  the  appellants. 

The  judgment  is  affirmed. 

Thobnton,  J.,  and  Suarpbtbin,  J.,  concurred. 

Hearing  in  Bank  denied. 


(Department  Two. — April  12,  1883.] 

SAVINGS  AND  LOAN  SOCIETY,  Respondent,  r. 
ALONZO  E.  HORTON  et  al.,  Appellants. 

Ajtoal — Dismissal  — Extit  axd  Cobeectiox  or  Decks*. — Where  a decree  of 
foreclosure  Is  entered  and  subsequently,  by  order  of  the  court,  corrected  as  to 
a clerical  error  In  the  amounts,  an  appeal  taken  more  than  one  year  after  the 
entry  of  the  decree,  but  less  than  one  year  after  the  order  correcting  It.  will 
be  dismissed. 

Appeal  from  a decree  of  foreclosure  of  the  Superior  Court 
of  the  city  and  county  of  San  Francisco,  and  from  an  order 
amending  the  decree,  and  from  a judgment  of  deficiency. 

The  facts  are  stated  in  the  opinion  of  the  court. 

George  N.  Williams , for  Appellant. 

A.  N.  Drown,  for  Respondent. 

The  appeal  is  too  late.  (Code  Civ.  Proc.  § 939,  eub.  1 ; 
Thomas  v.  Anderson,  55  Cal.  45 ; McLaughlin  v.  Dougherty,  54 
Cal.  519.) 

The  court  always  has  power  to  correct  errors  in  computation 
and  clerical  errors  made  by  itself  or  officers,  and  to  cause  its 
decrees  to  be  amended  accordingly  nunc  pro  tunc  as  of  the  date 
of  original  entry.  (Freeman  on  Judgments,  67-71;  Rousset  v. 
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Boyle,  45  Cal.  69;  Estate  of  Schroeder,  46  Cal.  316;  Smith  v. 
Kennedy,  63  Ala.  334.) 

Myrick,  J. — The  notice  of  appeal  in  this  case  states  that 
the  appeal  is  taken  from  the  decree  of  foreclosure  and  sale 
entered  August  4,  1880,  from  the  amended  decree  entered 
October  8,  1880,  and  from  the  judgment  of  deficiency  docketed 
December  2,  1880. 

The  decree  of  foreclosure  was  made  in  open  court  August  2, 
1880,  and  was  recorded  August  4,  1880.  The  transcript  before 
us  shows  no  subsequent  action  of  the  court,  except  that  in  the 
decree  of  August  2,  1880,  in  stating  the  amount  due  on  the 
mortgage  at  “ forty-seven  thousand  seven  hundred  and  eighty- 
three  42-100  dollars,”  the  “ seven,”  “ seven,”  and  “eighty-three 
42-100”  are  erased  with  ink  lines,  and  the  words  “four,” 
“ five,”  and  “ thirty-six  ” interlined,  also  in  ink,  in  two  separate 
places,  making  the  decree  read  that  the  amount  due  was  “ forty- 
four  thousand  five  hundred  and  thirty-six  dollars  ” ; and  on  the 
margin  is  written  “ decree  amended  by  order  of  court  entered 
October  8,  1880;  attest  William  A.  Stuart,  clerk.”  No  dock- 
eting of  any  judgment  for  deficiency  appears  in  the  transcript 
The  notice  of  appeal  was  given  September  15,  1881. 

The  notice  of  appeal  was  given  too  late.  It  should  have 
been  given  within  one  year  after  August  4,  1880,  the  day  when 
the  decree  was  entered.  The  fact  that  the  court  on  the  8th  of 
October  following  corrected  its  decree  as  to  the  figures  did  not 
change  the  day  of  the  entry  of  the  decree;  it  was  already 
entered.  Doubtless  by  clerical  error  wrong  figures  were  stated 
in  the  decree,  and  the  court,  perhaps  of  its  own  motion,  as  it 
had  the  legal  right  to  do,  corrected  the  error  so  as  to  make  the 
record  speak  the  truth. 

The  case  before  us  is  not  such  a case  as  would  have  been  pre- 
sented, if  the  decree  of  August  4th  had  been  set  aside,  and 
another  decree  entered  October  8th;  it  is  merely  a correction 
of  amounts,  not  the  entry  of  a new  decree. 

Appeal  dismissed. 

S iiarpstein,  J.,  and  Thornton,  J.,  concurred. 
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[Department  One. — April  14,  1883.] 

JAMES  D.  WALKER  et  al.,  Respondents,  r.  LAURA  I* 
BUFFANDEAU  et  al.,  JOHN  H.  WISE,  and  THOMAS 
DENIGAN,  Appellants. 


Pleadinos  — Defictit*  Allegations  and  Denials  — Objections  on  Aftbal. — 
Certain  defective  allegations  and  denials,  not  objected  to  In  the  court  below, 
sustained  on  appeal,  and  the  objections  to  them  overruled. 

Mortgage  Foreclosure — Two  Mortgages  on  the  Same  Dat — Recording  — 
Evidence  — Presumption. — Where  two  mortgages  are  executed  and  delivered 
on  the  same  day,  but  recorded  on  different  days,  no  presumption  arises  from 
the  mere  fact  of  recording  as  to  their  priority,  nor  does  this  fact  tend  to 
prove  that  the  one  first  recorded  was  executed  and  delivered  before  the  other. 

Id. — Findings  — Conclusion  of  Law. — A finding  as  to  the  priority  of  the  mort- 
gages, stated  as  & conclusion  of  law,  and  based  upon  facts  previously  found, 
but  not  Justified  thereby,  held,  to  be  merely  a conclusion  of  law,  and  not  a 
finding  of  fact. 


Appeal  from  a judgment  of  the  late  District  Court  of  the 
Fourth  Judicial  District,  in  and  for  the  city  and  county  of  San 
Francisco. 

The  facts  ar*  stated  in  the  opinion  of  the  court. 

Tully  11.  Wise,  and  E.  P.  Cole,  for  Appellants. 

The  mortgages  being  dated  on  the  same  day,  are,  in  point  of 
law,  simultaneous,  and  must  he  decreed  to  he  paid  equally. 

The  court  based  its  idea  solely  upon  recording. 

The  recording  acts  do  not  give  priority,  they  only  protect  the 
mortgage  from  being  postponed  to  a subsequent  bona  fide 
encumbrancer.  Under  no  circumstance  does  recording  make 
priority  of  execution. 

Section  1213  of  the  Civil  Code  makes  every  conveyance 
recorded,  notice.  Section  1214  makes  it  void  as  against  a pur- 
chaser or  mortgagee  in  good  faith,  and  for  a valuable  consider- 
ation, whose  conveyance  is  first  recorded.  This  was  the  error 
of  the  lower  court. 

Between  a purchaser  in  good  faith,  and  a bona  fide  purchaser 
under  the  recording  acts,  there  is  no  distinction.  ( Grimstone  v. 
Carter,  24  Am.  Dec.  230 ; Withers  v.  Little,  56  Cal.  370 ; James 
v.  Morey,  14  Am.  Dec.  475;  Union  Canal  Co.  v.  Young , 30 
HI.  212.) 
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Sidney  V.  Smith  & Son,  for  Respondents. 

The  facts  found  by  the  court  are  sufficient  to  sustain  the  ulti- 
mate conclusion,  that  the  plaintiffs’  mortgage  was  the  superior 
one. 

The  plaintiffs’  mortgage  having  been  first  recorded,  the  pre- 
sumption is  that  it  was  in  fact  prior;  and,  there  being  no  fact  to 
destroy  that  presumption,  the  law  will  draw  its  conclusion  in 
accordance  with  it.  This  is  a case,  therefore,  of  the  probative 
facts  being  all  found,  and  comes  within  the  rule  of  People  v. 
Hagar,  52  CaL  171. 

The  finding  that  “ the  plaintiffs’  said  mortgage  is  a lien  upon 
the  premises  described  in.  the  complaint  prior  and  superior  to  the 
lien  of  the  mortgage  of  the  defendants  Wise  and  Denigan,”  is  a 
finding  of  fact.  ( Frazier  v.  Crowell,  52  Oal.  40L) 

And  it  will  be  taken  to  support  the  judgment,  although  placed 
among  the  conclusions  of  law.  ( Jones  v.  Clark,  42  Cal.  192.) 

Per  Curiam. — The  action  is  to  foreclose  a mortgage  executed 
by  Buffandeau,  deceased.  With  respect  to  the  appellants  (de- 
fendants Wise  and  Denigan),  the  allegation  of  the  complaint  is: 
“ The  defendants  claim  some  right,  title,  interest,  or  estate  in  or 
to  the  said  premises,  subsequent,  however,  to  said  mortgage  and 
subject  thereto.”  To  this  appellants  answered:  “Defendants 
admit  that  they  have  an  interest  in  said  premises  by  way  of 
mortgage  from  E.  B.  Buffandeau,  dated  the  18th  day  of  April, 
1877,  to  secure  a promissory  note,”  etc.  "And  they  further  al- 
lego they  have  no  information  or  belief  sufficient  to  enable 
them  to  answer  the  allegation  of  the  complaint,  that  the  claims 
of  the  defendants  are  subsequent,  however,  to  said  mortgage  to 
plaintiffs  and  subject  thereto,  and  so  deny  that  their  mortgage 
is  subsequent  or  subject  to  the  mortgage  of  said  plaintiffs.” 

It  is  said  by  respondents  that  the  portion  of  the  answer  above 
quoted  raises  no  issue.  It  is  urged,  in  the  first  place,  the  de- 
fendants could  not  base  a denial  that  their  interest,  in  the 
mortgaged  prfemises,  was  subsequent  and  subject  to  the  lien  of 
plaintiffs’  mortgage,  upon  an  alleged  ignorance  of  the  facts.  It 
has  been  held,  very  often,  that  where  the  fact  alleged  is  such  as 
that  its  existence  or  non-existence  must,  from  its  nature,  be 


Digitized  by  Google 


314 


Walker  v.  Buffaitdeuj. 


[Sup.  Ct 


known  to  the  opposing  party,  such  party  cannot  be  permitted  to 
plead  ignorance,  or  deny  “ upon  information  and  belief.”  In 
such  cases  the  party  alleging  a matter  as  a fact  is  entitled  to  an 
explicit  denial,  or  to  an  admission.  (Humphreys  v.  McCall,  9 
Oal.  62 ; Brown  v.  Scott,  25  CaL  189 ; Richardson  v.  Wilton,  4 
Sandf.  708;  Sherman  v.  N.  Y.  Central  Mills,  1 Abb.  Pr.  188; 
Chapman  v.  Palmer,  12  How.  Pr.  37 ; Fales  v.  Hicks,  12  How. 
Pr.  154 ; Hance  v.  Rumming,  2 Smith,  E.  D.  48 ; Ketcham  v. 
Zerega,  1 Smith,  E.  D.  553.) 

It  is  said  by  respondents,  in  the  second  place,  that  the  answer 
is  evasive;  it  is  not  an  express  denial  of  the  fact  alleged.  It  is 
insisted  that  the  answer  does  not  even  deny  knowledge  of  the 
verity  or  falsehood  of  the  averment  actually  made,  but  sets  up  a 
supposititious  averment,  and  then  alleges  defendants’  ignorance 
w’ith  respect  to  such  averment ; that,  while  the  complaint  alleges 
any  right,  or  title,  or  interest,  or  estate,  which  defendants  .may 
have  in  the  premises,  to  be  subject  or  subordinate  to  plaintiffs’ 
lien,  the  answer  only  declares  defendants  to  be  ignorant  of  the 
tiuth  of  a pretended  averment  “ that  the  claims  of  the  defend- 
ants are  subsequent,”  etc. 

Appellants,  on  the  other  hand,  contend  that  the  allegation  of 
the  complaint  is  insufficient  to  constitute  a cause  of  action  against 
them;  that  the  allegation  is,  defendants  “claim”  some  right, 
title,  interest,  or  estate  subsequent,  etc. ; that  is  to  say,  that 
defendants  claim  that  such  interest  as  they  have  is  subsequent 
and  subject  to  plaintiffs’  mortgage. 

If  the  plaintiffs  had  objected  to  the  form  of  the  denial  in  the 
court  below  the  defendants  might  have  been  compelled  to  admit 
or  deny  expressly  the  allegation  that  their  interest  (as  mort- 
gagees) was  subsequent  and  subject  to  plaintiffs’  lien.  The 
plaintiffs’  further  objection  to  the  answer,  and  the  objection  of 
appellants  to  the  complaint,  cannot  be  considered  here.  The 
answer  is  as  broad  as  the  complaint,  and  the  complaint  does  not 
entirely  fail  to  state  a cause  of  action.  Admitting  that  a com- 
plaint in  foreclosure  should  allege  that  an  asserted  right  of  a 
third  party  in  the  mortgaged  premises  “ is  subsequent  and  sub- 
ject to  ” plaintiffs’  lien,  there  is  here  an  attempt  to  state  the  fact, 
which,  if  inartificial  or  imperfect,  should  have  been  specially 
objected  to  by  demurrer  or  otherwise.  The  court  below  tried  the 


Digitized  by  Googl 


Apr.  1883.] 


Walker  tv  Buffandrau. 


315 


issue  of  priority,  as  to  which  both  parties  introduced  evidence, 
found  certain  facts  bearing  upon  such  issue,  and  concluded,  as 
matter  of  law,  that  the  mortgage  of  defendants  was  subsequent, 
and  subject  to  the  mortgage  of  plaintiffs.  There  is  no  bill  of 
exceptions,  and,  so  far  as  appears,  there  was  no  motion  by 
either  party  for  judgment  upon  the  pleadings,  nor  was  the 
attention  of  the  court  called,  by  any  special  objection  or  appli- 
cation, to  defects  in  the  complaint  or  answer.  Under  these 
circumstances  the  interests  of  justice  cannot  be  subserved  by 
giving  effect  to  points  first  made  in  this  court. 

Treating  the  pleadings  as  presenting  the  issue  — “ Is  the  de- 
fendant’s mortgage  subsequent  and  subject  to  plaintiffs’  lien  ? ” 
— it  remains  to  inquire  whether  the  court  found  upon  that 
issue. 

The  District  Court,  amongst  other  facts,  found  that  the  mort- 
gage to  plaintiffs  was  executed  and  delivered  April  18,  1877, 
and  recorded  the  same  day ; that  the  mortgage  to  appellants  was 
made  and  delivered  April  18,  1877,  and  recorded  April  2fi, 
3 877.  In  other  words,  that  the  mortgages  were  made  an <7  de- 
livered on  the  same  day,  but  plaintiffs’  mortgage  was  first 
recorded. 

As  “ a conclusion  of  law  ” from  these  facts  the  court  found 
plaintiffs’  mortgage  as  a lien  upon  the  premises  described  in  the 
complaint  prior  and  superior  to  the  lien  of  the  mortgage  of  the 
defendants  Wise  and  Denigan  aforesaid. 

It  is  urged  by  respondents,  the  fact  that  plaintiffs’  mortgage 
was  first  recorded  creates  the  presumption  that  it  was  prior. 

Even  if  the  prior  record  of  the  plaintiffs’  mortgage  created  a 
presumption  that  their  mortgage  was  first  executed  and  de- 
livered, such  would  not  be  a conclusive  legal  presumption,  but 
a presumption  which  could  be  rebutted  bv  satisfactory  evidence. 
Hence  the  finding  of  the  fact  of  previous  record  would  not 
necessarily  establish  the  plaintiffs’  priority.  Since  Coveny  v. 
Ilale,  49  CaL  552,  it  has  not  been  doubted  that  “ findings  ” 
must  be  either  of  the  ultimate  facts,  or  of  such  probative  facts 
as  will  enable  the  court  to  declare  that  the  ultimate  facts 
“ necessarily  result  therefrom.”  The  ultimate  fact  of  priority 
of  execution  does  not  necessarily  result  from  the  finding  of  the 
prior  registry  of  plaintiffs’  mortgage.  The  plaintiffs’  mortgace 
may  have  been  first  recorded  and  yet  the  appellants’  mortgage 
been  first  executed  and  delivered. 
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Nevertheless,  it  would  seem,  that  if  the  prior  record  of  the 
mortgage  created  a presumption  that  it  wns  executed  and  de- 
livered before  appellants’  mortgage,  or  if  the  prior  record  even 
tended  to  prove  plaintiffs’  priority,  the  “conclusion  of  law1”  of 
the  court  below,  “ that  plaintiffs’  lien  was  prior  and  superior  to 
the  lien  of  defendants’  mortgage,”  might  be  treated  as  a find- 
ing of  the  ultimate  fact  of  plaintiffs’  priority.  Where,  on  the 
question  of  the  ratification  of  a note,  the  findings  embraced  sev- 
eral facts  tending  to  establish  it,  and  then  a conclusion  from 
them  that  there  had  been  a full  ratification  and  confirmation,  it 
was  held,  that  such  conclusion  was  the  ultimate  fact  to  be  ascer- 
tained ; that  it  was  none  the  less  a finding  of  fact  because  it  was 
stated  as  a conclusion.  ( Jones  v.  Clark,  42  Cal.  180.)  But 
unless  the  previous  findings,  in  some  degree,  tend  to  prove  the 
ultimate  fact,  it  is  manifest  that  the  conclusion  (as  in  this  case) 
“ from  the  foregoing  facts,”  must  be  treated  as  what  it  purports 
t"  be  — a conclusion  of  law  from  the  facts  previously  recited. 

Why  should  the  fact  that  one  of  two  instruments  made  on 
the*same  day  was  first  recorded  be  considered  to  create  any 
presumption  that  the  instrument  was  executed  and  delivered  at 
an  earlier  hour  of  the  day  than  the  other  ? There  is  nothing  in 
the  nature  of  the  mere  fact  of  record  which  tends  to  prove  the 
independent  fact  of  prior  execution  and  delivery.  Nor  is  there 
any  language  in  the  statute  which  can  be  construed  to  make  a 
prior  record  evidence  of  a prior  execution.  Sections  1213  and 
1214  of  the  Civil  Code  read: — 

“Sec.  1213.  Every  conveyance  of  real  property,  acknowl- 
edged or  proved,  and  certified  and  recorded  as  prescribed  by 
law,  from  the  time  it  is  filed  with  the  recorder  for  record,  is 
constructive  notice  of  the  contents  thereof  to  subsequent  pur- 
chasers and  mortgagees. 

“Section  1214.  Every  conveyance  of  real  property  other 
than  a lease  for  a term  not  exceeding  one  year  is  void  as  against 
any  subsequent  purchaser  or  mortgagee  of  the  same  property, 
or  any  part  thereof,  in  good  faith  and  for  a valuable  considera- 
tion, whoso  conveyance  is  first  duly  recorded.” 

Section  1213  declares  that  the  filing  for  record  of  a conveyance, 
with  the  recorder,  shall  be  constructive  notice  of  its  contents  to 
“subsequent  purchasers  and  mortgagees.”  And  1214,  that  a 
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conveyance,  not  recorded,  shall  be  void  “ as  against  any  subse- 
quent purchaser,  or  mortgagee,  ....  in  good  faith  and  for  a 
valuable  consideration,  whose  conveyance  is  first  duly  recorded.” 

So  far  as  the  date  of  the  execution  of  an  instrument  is  con- 
cerned, the  record  of  it,  or  a certified  copy  of  its  record,  creates 
no  other  presumption  than  the  production  of  the  original  would 
create,  the  presumption  that  it  was  made  when  it  purports  to 
have  been  made. 

In  the  case  before  us,  both  mortgages  were  recorded  on  differ- 
ent days,  both  purport  to  have  been  made  on  the  same  day,  and 
the  court  below  found  both  were  in  fact  executed  and  delivered 
on  the  same  day.  In  the  absence  of  a finding  with  respect  to 
priority  of  delivery,  we  might  presume,  perhaps,  the  delivery  of 
the  two  to  have  been  contemporaneous.  We  certainly  cannot 
presume  the  plaintiffs’  mortgage  was  first  executed  and  deliv- 
ered because  it  was  first  recorded,  nor  does  the  fact  it  was  first 
recorded  tend  to  prove  its  prior  execution  and  delivery. 

The  decree  cannot  be  allowed  to  Btand.  Except  that  the  court 
(the  District  Court)  in  which  the  cause  was  tried  has  gone  out 
of  existence  we  might  remand  the  cause  with  directions  that 
the  court  below,  upon  the  evidence  already  taken  and  such 
further  relevant  evidence  as  might  be  introduced,  find  the  facts 
necessary  to  a proper  determination.  But  this  course  is  now 
apparently  impracticable.  A new  trial  seems  necessary. 

Judgment  reversed  and  cause  remanded  for  a new  trial. 


[Department  Two. — April  18,  1883.] 

JOHN  O’ KANE,  Respondent,  v.  JAMES  DALY  et  al., 
HIBERNIA  SAVINGS  AND  LOAN  SOCIETY,  Appel- 
lant. 


Appeal  — Service  op  Notice  — Dismissal. — T be  plaintiff  brought  this  suit  to 
be  discharged  from  a trust  under  an  assignment  for  the  benefit  of  creditors. 
The  Hibernia  Savings  and  Loan  Society,  several  other  creditors,  and  the 
assignors  were  made  defendants.  The  Hibernia  Savings  and  Loan  Society  and 
some  others  denied  certain  allegations  of  the  complaint,  and  asked  that  the 
assignment  be  declared  void.  The  assignors  and  several  of  the  defendants  con- 
sented to  a judgment  discharging  the  plaintiff.  The  Hibernia  Savings  and 
Loan  Society  appealed,  and  served  the  notice  on  the  plaintiff  alone,  who  moved 
to  dismiss  the  appeal.  Held,  that  the  motion  should  be  granted  for  want  of 
service  of  the  notice  of  appeal  on  each  of  the  parties  Interested  In  the 
Judgment. 
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Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

Respondent  moved  to  dismiss  the  appeal  on  the  ground  that 
no  proper  service  of  the  notice  of  appeal  had  been  made.  The 
facts  are  stated  in  the  opinion  of  the  court. 

Edward  P.  Cole,  for  the  motion. 

The  notice  of  appeal  not  being  addressed  to  any  of  the  other 
defendants,  and  not  being  served  on  them  of  course  does  not 
give  this  court  jurisdiction  to  determine  any  question  in  the 
judgment  in  which  they  are  interested,  or  by  which  they  may 
be  affected.  Daly  and  Hawkins  have  an  interest  in  the  validity 
of  this  assignment;  this  makes  them  adverse  parties.  (§§  038, 
940,  Code  Civ.  Proc.) 

All  the  defendants  are  interested  in  who  shall  be  assignee. 
They  are  interested  in  the  costs.  Every  party  whose  interest  in 
the  subject-matter  of  the  appeal  is  adverse  to,  or  will  be  affected 
by  the  reversal  or  modification  of  the  judgment,  is  an  adverse 
party,  whether  he  is  plaintiff  or  defendant  ( Sender  v.  Bernal, 
38  CaL  640;  Cotes  v.  Carroll,  28  How.  Pr.  446;  Hiscock  v. 
Phelps,  2 Lans.  118 ; Thompson  v.  Ellsworth,  1 Barb.  Ch.  627.) 

• Tobin  & Tobin,  contra. 

Thornton,  J. — This  action  is  brought  by  O’Kane  to  be 
discharged  from  a trust  under  an  assignment  made  to  him  as 
assignee  by  Daly  and  Hawkins  for  the  benefit  of  creditors, 
under  the  provisions  of  the  Civil  Code.  Several  of  the  cred- 
itors were  made  parties  defendant,  among  others  the  Hibernia 
Savings  and  Loan  Society.  Daly  and  Hawkins  were  also  made 
defendants. 

The  society  above  named  answered,  denied  several  allegations 
of  the  complaint,  and  among  other  matters  alleged  that  the 
assignment  to  O’Kane  was  void,  and  asked  that  it  be  so 
adjudged.  Mary  and  Jane  O’Meara  also  in  their  answer  asked 
that  the  assignment  be  adjudged  null. 

Daly  and  Hawkins  and  several  other  defendants  consented 
that  a judgment  should  be  entered  discharging  the  assignee 


Digitized  by  Google 


Apr.  1883.] 


Kibsch  v.  Bbigard. 


819 


from  the  trusts  of  the  assignment,  and  in  accordance  with  the 
prayer  of  complaint  The  society  and  the  O’Mearas  did  not 
join  in  this  consent  Judgment  was  rendered  and  entered  in 
favor  of  plaintiff,  discharging  him  from  the  trusts  above  men- 
tioned. The  judgment  embraced  other  matters  not  necessary 
to  be  here  mentioned.  The  Hibernia  Savings  and  Loan  Society 
alone  prosecutes  this  appeal. 

A motion  is  made  by  counsel  for  respondent  O’Kane  to  dis- 
miss this  appeal,  on  the  ground  that  no  proper  service  of  notice 
of  appeal  has  been  made.  The  notice  of  appeal  was  served  on 
plaintiff  alone. 

We  are  of  opinion  that  the  co-defendants  of  the  appellant 
were  all  interested  in  the  judgment,  and  would  be  affected  by 
its  reversal,  and  by  consequence  the  notice  of  appeal  should 
have  been  served  on  each  of  them.  ( Senier  v.  Bernal,  38  Cal. 
640;  Hiscock  v.  Phelps,  2 Lans.  118;  Cotes  v.  Carroll,  28  How. 
Pr.  446 ; Thompson  v.  Ellsworth,  1 Barb.  Ch.  627.) 

The  only  appeal  attempted  to  be  taken  in  the  case  is  from 
the  judgment,  and  as  such  appeal  was  not  properly  taken,  we 
cannot  consider  any  one  of  the  various  orders  to  which  our  at- 
tention has  been  called,  no  one  of  them  being  appealable. 

The  motion  to  dismiss  the  appeal  must  be  granted.  So 
ordered. 

Mybick,  J.,  and  Sharpstein,  J.,  concurred. 


(Department  Two. — April  10,  188S.1 

MICHAEL  C.  KIRSCH  et  al.,  Respondents,  v.  L.  L. 
BRIGARD,  Appellant. 


Ejectment  bv  Lusn  — Expiration  of  Lsaas  Pending  Action. — Lessee*  fn 
the  actual  possession  of  land  from  which  they  are  ousted  by  an  Intruder,  with- 
out title  or  color  of  right,  may  recover  the  possession  In  an  action  commenced 
during  the  continuance  of  the  lease,  though  not  tried  until  after  Its  explratlou. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a 
new  trial. 
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The  action  was  ejectment.  The  facts  sufficiently  appear  in 
the  opinion  of  the  court. 

J.  B.  Crockett,  and  Mastick,  Belcher  & Mastick,  for  Appel- 
lant. 

George  A.  Nourse,  for  Respondents. 

Sharp  stein,  J. — The  counsel  for  defendant  insists  that 
although  the  plaintiffs  were  in  the  actual  possession  and  occupa- 
tion of  the  demanded  premises  at  the  time  of  the  entry  and 
ouster  by  the  defendant,  their  possession  was  not  of  that  kind 
which  would  enable  them  to  maintain  an  action  of  ejectment 
against  any  one  who  might  enter  upon  the  premises  by  force 
and  violence.  And  this  insistence  is  based  upon  certain  allega- 
tions in  the  complaint  to  the  effect  that  one  Naphtaly  was  at  the 
time  of  the  commencement  of  the  action,  and  for  more  than  five 
years  prior  thereto  had  been,  the  owner,  and,  by  himself  and  his 
tenants,  in  the  possession  of  said  premises,  and  that  in  the  month 
of  September,  1873,  said  Naphtaly  leased  to  the  plaintiffs  said 
premises,  and  that  they  entered  upon  the  possession  thereof  and 
remained  in  such  possession  until  evicted  therefrom  by  the  de- 
fendant in  the  month  of  January,  1879.  “That  at  the  expira- 
tion of  the  term  described  in  said  lease,  to  wit,  in  the  month  of 
September,  1878,  said  lease  was  renewed  by  mutual  agreement 
of  said  plaintiffs  and  said  Naphtaly  for  one  year”;  and  that 
at  the  date  of  the  commencement  of  the  action  (June  28,  18791 
said  lease  was  in  full  force.  From  which  the  learned  counsel 
for  appellant  argues  that  “ if  any  one  could  then,  at  the  ex- 
piration of  the  written  lease,  have  maintained  ejectment  against 
the  defendant,  it  was  Naphtaly,  the  landlord,  but  instead  of 
resorting  to  this  remedy,  he  made  an  oral  lease  to  the  plaintiffs 
for  a term  of  one  year,  which  expired  September  18,  1879, 
and  the  action  was  commenced  June  28,  1879.  The 
only  possible  ground  on  which  they  could  then  maintain  eject- 
ment against  the  defendant  was  that,  as  tenants  of  Haphtaly,  the 
owner,  under  the  lease  for  one  year  (which  was  then  in  force), 
they  were  entitled  to  be  let  into  the  possession  of  the  demised 
promises  by  virtue  of  that  lease.  If  it  be  conceded  that  they 
then  had  a good  cause  of  action  on  that  ground,  the  trouble  is 
that  the  oral  lease  expired  by  its  terms  within  less  than  three 
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months  after  the  commencement  of  the  action,  and  about  one 
year  before  the  trial.  The  law  is  well  settled  that  the  plaintiff 
in  ejectment  must  be  entitled  to  the  possession  both  at  the  com- 
mencement of  the  action  and  at  the  time  of  the  trial  to  entitle 
him  to  a judgment  of  restitution.” 

Briefly  stated  the  argument  is  this,  that  as  the  entry  and 
ouster  occurred  before  the  expiration  of  the  first  written  lease, 
the  plaintiffs’  right  of  action  terminated  at  the  termination  of 
that  lease,  and  was  not  renewed  by  the  renewal  of  it;  and  con- 
ceding that  under  the  new  lease  they  were  entitled  to  be  let  into 
possession  and  might  maintain  an  action  to  recover  it,  they 
could  not  recover  it  after  the  expiration  of  said  last  mentioned 
lease,  although  they  commenced  their  action  before  the  expira- 
tion of  it  It  is  alleged  in  the  complaint  that  the  entry  and 
ouster  by  the  defendant  were  in  the  month  of  January,  1879; 
and  that  the  plaintiffs  were  then  holding  under  the  lease  of 
September,  1878,  which  at  the  alleged  date  of  said  entry  and 
ouster  had  several  months  to  run.  So  that  the  complaint  does 
not  show  that  the  alleged  cause  of  action  arose  before  the  expi- 
ration of  the  first  or  written  lease,  but  that  it  arose  while  the 
plaintiffs  were  holding  under  the  second  or  oral  lease.  And  it 
appears  by  the  last  brief  filed  by  counsel  for  appellant  that  he 
so  understands  it.  He  says : “ The  complaint  avers  that  the 
defendant  entered  in  January,  1879,  during  the  pendency  of 
the  one  year  lease,  and  the  action  was  commenced  in  June, 
1879,  and  the  trial  commenced  on  September  20,  1880,  more 
than  one  year  after  the  expiration  of  the  oral  lease.” 

At  the  date  of  the  commencement  of  the  action  the  lease  had 
several  months  to  run,  but  it  had  expired  before  the  trial  com- 
menced. Therefore  the  appellant  claims  that  it  appears  by  the 
complaint  that  the  plaintiffs  at  the  time  of  the  trial  were  not 
entitled  to  the  possession  of  the  demanded  premises,  and  con- 
fcequently  not  entitled  to  a judgment  for  restitution.  The 
plaintiffs,  however,  do  show  that  at  the  time  the  action  was 
commenced  they  had  a right  to  recover,  and  unless  it  appears 
that  such  right  terminated  during  the  pendency  of  the  action, 
the  verdict  and  judgment  in  their  favor  ought  not  to  be  dis- 
turbed on  that  ground.  And  this  leads  to  the  inquiry,  does  it  ap- 
pear in  this  case  that  the  plaintiffs’  right  to  recover  terminated 
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during  the  pendency  of  the  action  ? Appellant’s  counsel  insists 
that  it  does,  and  that  it  appears  on  the  face  of  the  complaint. 
And  he  relies  upon  the  allegation  that  in  the  month  of  Septem- 
ber, 1878,  the  plaintiffs  took  from  Naphtaly  a lease  of  the 
premises  for  one  year,  and  as  that  term  would  expire  before  the 
action  was  tried,  it  is  claimed  that  the  plaintiffs’  right  termi- 
nated during  the  pendency  of  the  action. 

In  none  of  the  cases  cited  by  counsel  on  this  point  did  it 
appear  that  the  plaintiffs’  right  to  recover  terminated  during 
the  pendency  of  the  action,  but  that  he  had  no  right  when  he 
commenced  his  action,  and  sought  to  recover  upon  a right 
acquired  during  the  pendency  of  the  action.  And  the  court 
simply  said  that,  “ to  a recovery  in  ejectment  the  plaintiff  must 
not  only  have  a right  of  entry  at  the  trial,  but  must  have  had 
it  when  the  suit  was  brought”  ( Kile  v.  Tubbs,  32  Cal.  332.) 

A complaint  in  ejectment  need  show  no  more  than  that  at 
the  time  of  the  commencement  of  the  action  the  plaintiff  is 
entitled  to  the  possession  of  the  demanded  premises,  and  that 
the  same  is  unlawfully  withheld  from  him  by  the  defendant 
It  need  not  show  that  the  plaintiff  will  be  entitled  to  such  pos- 
session at  any  future  period  of  time.  As  was  said  in  Pico  v. 
Pico,  56  Cal.  453,  there  is  nothing  in  our  Code  which  provides 
for  anticipatory  pleading. 

In  this  case  it  did  not  appear  by  the  complaint  that  the 
right  to  recover  would  terminate  before  the  action  was  tried, 
because  no  attempt  was  made  to  predict  when  it  would  be  tried. 
There  was  at  least  a possibility  that  it  might  be  tried  before  the 
expiration  of  the  lease  under  which  the  plaintiffs  held  when  they 
commenced  their  action.  If  no  mention  had  been  made  of  any 
lease  in  the  complaint,  and  all  the  facts  alleged  in  regard  to 
leases  had  been  first  brought  out  in  the  evidence,  we  might  hold, 
on  the  authority  of  Foscalina  v.  Doyle,  47  Cal.  437,  that  “if 
the  defendant  intended  to  rely  upon  the  fact  that  the  plaintiff’s 
right  to  the  possession  had  expired  during  the  pendency  of  the 
action,  the  fact  should  have  been  pleaded  in  a supplemental 
answer.” 

The  complaint  stated  facts  sufficient  to  constitute  a cause  of 
action,  and  the  defendant  did  not  move  for  judgment  before  the 
trial  on  the  ground  that  it  appeared  on  the  face  of  the  complaint 
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the  plaintiffs’  right  to  recover  had  terminated  during  the  pen- 
dency of  the  action,  which  he  might  have  done  if  his  present 
position  be  tenable.  We  therefore  conclude  that  the  only  way 
in  which  advantage  could  be  taken  of  the  fact  which  it  is  here 
sought  to  take  advantage  of,  would  be  by  pursuing  the  course 
pointed  out  in  Foscalma  v.  Doyle , supra. 

But  the  allegations  in  regard  to  leases  are  mere  surplusage. 
Strike  them  all  out  and  sufficient  remains  to  constitute  a good 
complaint  in  ejectment,  and  the  evidence  would  be  sufficient  to 
justify  the  verdict  There  was  evidence  tending  to  prove  that 
the  plaintiffs  had  been  in  the  actual  possession  of  the  land  in 
controversy  for  many  years,  during  which  they  had  cultivated 
and  improved  it,  and  that  it  was  enclosed  by  a substantial  fence. 
That  while  they  were  so  in  the  possession  of  it  the  defendant 
forcibly  entered  and  took  possession  of  it.  He  attempts  to 
justify  such  entry  on  the  sole  ground  of  its  being  made  for  the 
purpose  of  pre-empting  the  land.  But  it  is  now  well  settled 
that  land  occupied,  fenced,  and  cultivated  as  this  is  shown  by 
some  of  the  witnesses  to  have  been  at  the  time  of  such  entry,  is 
not  open  to  settlement  and  entry  under  the  pre-emption  laws  of 
the  United  States.  Therefore,  as  was  said  in  Foscalina  v. 
Doyle,  supra,  the  defendant  “ being  a mere  intruder,  without 
title  or  color  of  right,  the  plaintiff  was  entitled,  in  virtue  of  his 
prior  possession,  to  a judgment  of  restitution.”  In  such  a case 
it  would  be  immaterial  by  what  right  the  plaintiff  claimed  to  be 
in  possession.  The  simple  fact  that  he  was  in  the  actual  posses- 
sion at  the  time  of  the  forcible  intrusion  would  entitle  him  to 
recover  as  against  the  naked  intruder,  who  had  forcibly  entered 
without  title  or  color  of  right  And  it  is  admitted  by  appel- 
lant’s counsel  “ that  if  the  land  be  public  land  of  the  United 
States  (as  this  land  was)  the  law,  as  against  a mere  trespasser, 
will  presume  a grant  from  the  United  States  to  the  person  who 
first  obtains  actual  possession.”  And  that  presumption  as  be- 
tween the  person  who  first  obtains  actual  possession  and  a mere 
trespasser  is  a conclusive  presumption.  Otherwise  it  could  so 
easily  be  overcome  as  to  afford  no  substantial  protection  to  per- 
sons in  the  actual  prior  possession  of  such  lands. 

Assuming,  as  we  must  in  this  case,  that  at  the  time.of  the 
defendant’s  entry  the  plaintiffs  were  in  the  actual  possession  of 
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the  demanded  premises,  and  that  at  the  time  of  the  commence- 
ment of  their  action  they  were  entitled  to  recover  the  same,  we 
are  of  the  opinion  that  that  right  did  not  terminate  by  reason 
of  the  expiration  during  the  pendency  of  the  action  of  the  term 
of  the  lease  between  them  and  a stranger  to  the  action,  although 
it  appeared  that  as  between  them  and  their  lessor  their  right 
to  the  possession  of  the  premises  had  terminated  during  the 
pendency  of  the  action. 

If  we  are  correct  in  this  it  follows  that  there  was  no  substan- 
tial error  in  any  of  the  instructions  given  to  the  jury,  and  the 
court  was  justified  in  modifying  the  instruction  asked  by  tho 
defendant  before  giving  it. 

Judgment  and  order  affirmed. 

Thobnton,  J.,  and  Mykick,  J.,  concurred. 


r Department  One. — April  20,  1883.] 

THE  NEVADA  BANK  OF  CALIFORNIA,  Respond- 
ent, v.  WILLIAM  DRESBACH  et  al.,  Appellants. 

Judgment  — Jurisdiction  — Afi'Eal. — Where  an  appeal  from  a judgment  Is 
heard  on  the  judgment  roll,  and  It  appears  that  the  court  had  jurisdiction  of 
the  subject-matter,  and  of  the  parties  to  the  action,  and  the  judgment  roll  falls 
to  disclose  any  error,  the  judgment  must  be  affirmed. 

Id. — Motion  to  Vacate  — Affidavit  or  Merits. — An  affidavit  of  merits  Is  In- 
dispensable as  the  baslB  of  a motion  to  vacate  a judgment 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  to 
vacate  the  judgment 

The  grounds  of  the  motion  to  vacate  the  judgment  were  that 
pending  the  action  the  defendants  instituted  proceedings  in  insol- 
vency, and  were  discharged  from  their  debts,  including  the  debt 
to  the  plaintiff  on  which  the  action  was  brought  The  motion 
was  supported  by  affidavits,  but  there  was  no  affidavit  of  merits 
opart  from  the  statements  made  in  relation  to  proceedings  and 
discharge  in  insolvency,  nor  were  these  proceedings  brought  to 
the  attention  of  the  court  until  after  the  judgment  was  rendered. 
The  additional  facts  sufficiently  appear  in  the  opinion. 
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D.  L.  Smoot,  for  Appellants. 

The  court  had  no  jurisdiction  to  render  judgment  The  insol- 
vency court  had  stayed  all  proceedings,  and  had  discharged  the 
defendants  from  all  their  debts.  ( Home  Life  Ins.  Co.  v.  Dunn, 

19  Wall.  223;  Gordon  v.  Longest,  16  Peters,  97;  Kern  v. 
Huidekoper,  103  U.  S.  485;  Rix  v.  McHenry,  7 Cal.  89.) 
Conceding  that  the  court  had  jurisdiction,  still  the  judgment 
should  have  been  set  aside.  ( Bennett  v.  His  Creditors,  22 
Cal.  42 ; Imlay  v.  Carpentier,  14  Cal.  173 ; Engels  v.  Lubeck, 

4 Cal.  33.)  The  affidavits  filed  with  the  motion,  and  the  papers 
on  file  show  merits,  because  they  disclose  a discharge  from  the 
personal  obligation  to  pay  the  debt  ( Freeman  v.  Campbell, 

56  Cal.  639;  Hawley  v.  Campbell,  62  Cal.  442.) 

McAllister  & Bergin,  for  Respondent 

There  was  no  affidavit  of  merits.  ( Parrott  v.  Den,  34  Cal.  80.) 

Peb  Cubiam. — This  is  an  appeal  from  a final  judgment  and 
an  order  denying  a motion  to  vacate  and  set  it  aside. 

Defendants  were  regularly  served  with  process.  One  of  them 
appeared,  demurred,  and  answered,  the  other  did  not  The  ' 
demurrer  was  overruled.  The  case  was  tried;  but  at  the  trial 
defendants  were  not  present  by  themselves  or  counsel,  and  the 
court,  after  hearing  the  evidence  of  the  plaintiff,  gave  judgment 
against  both  defendants. 

The  court  had  jurisdiction  of  the  subject-matter  and  of  the 
persons  of  the  defendants,  and  there  is  no  error  apparent  on 
the  face  of  the  judgment  roll. 

On  the  motion  to  vacate  the  judgment  there  was  no  affidavit 
of  merits.  Such  an  affidavit  was  indispensable  as  the  basis  of 
the  motion.  ( Parrott  v.  Den,  84  Cal.  79;  Francis  v.  Cox,  33 
Cal.  323;  Bailey  v.  Taafe,  29  CaL  422;  People  v.  Bains,  23 
Cal.  129.) 

Judgment  and  order  affirmed. 

Hearing  in  Bank  denied. 
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JOHN  GARDNER,  Respondent,  v.  OMNIBUS 
RAILROAD  COMPANY,  Appellant. 

PaiMiNT — • Evidence. — The  action  vraa  brought  to  recover  a balance  alleged  to 
be  due  the  plaintiff  for  services  rendered  by  him  for  the  defendant  as  lte  super- 
intendent. During  the  employment,  one  O'Neil  was  defendant's  secretary  and 
charged  with  the  duty  of  paying  ail  employees.  Every  month  plaintiff  signed 
and  delivered  to  O'Neil,  a receipt  for  hla  salary,  but  left  the  money  wltn 
O'Nell,  to  be  drawn  from  time  to  time  as  he  desired.  Held,  that  the  evidence 
shows  tbat  the  plaintiff  confided  In  O'Neil  and  left  the  money  with  him  In  his 
Individual  rapacity,  and  that  the  defendant  Is  not  liable  for  the  loss  occasioned 
by  reason  of  leaving  the  money  In  bis  hands. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a 
new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Lloyd  & Wood,  for  Appellant. 

Geo.  W.  and  W.  B.  Tylet,  for  Respondent. 


Ross,  J. — Plaintiff  sued  to  recover  of  defendant  corporation 
the  sum  of  eight  hundred  and  two  dollars  and  twenty-one  cents, 
k with  interest  from  the  1st  day  of  September,  1876,  being  a bal- 
ance alleged  to  be  due  the  plaintiff,  at  the  date  mentioned,  for 
services  theretofore  rendered  by  him  for  defendant  as  superin- 
tendent of  its  street  railroad.  Plaintiff  was  engaged  as  such 
superintendent,  at  a salary  of  two  hundred  dollars  per  month, 
for  many  years  immediately  preceding  September  1,  1876.  On 
that  day  his  services  terminated.  During  most  of  that  time  he 
was  also  one  of  the  directors  of  the  defendant.  During  the  same 
time  one  O’Neil  was  its  secretary.  When  these  relations  were 
first  assumed  the  safe  that  was  moved  to  the  defendant’s  office, 
to  be  used  as  its  safe,  contained  certain  papers,  jewelry,  trinkets 
and  money  belonging  to  the  plaintiff,  which  the  latter  permitted 
to  remain  there,  in  charge  of  O’Neil  for  safe  keeping.  The 
secretary  was  charged  with  the  duty  of  paying  the  employees  of 
the  defendant,  and  was  furnished  with  the  necessary  funds  for 
that  purpose,  and  every  month  during  the  plaintiff’s  term  of  ser- 
vice, he  signed  and  delivered  to  the  secretary,  in  writing,  a 


Digitized  by  Google 


Apr.  1883.]  Gakdnee  v.  Omnibus  R.  R.  Co. 


327 


receipt  acknowledging  the  payment  by  defendant  of  the  full 
amount  of  his  salary  for  such  month.  Such  receipts  are  at  least 
prime  facie  evidence  of  the  payment  of  the  money. 

But  the  plaintiff  seeks  to  avoid  the  effect  of  the  receipts  by 
saying  that  ns  a matter  of  fact,  when  he  gave  the  receipts  he  did 
not  get  the  money,  but  left  it  with  the  secretary,  to  be  drawn  by 
him  from  time  to  time  as  he  desired.  That  the  plaintiff  did 
leave  the  money  in  the  hands  of  O’Neil  is  quite  clear  from  the 
record,  but  that  the  defendant  is  not  responsible  for  any  loss 
occasioned  thereby  we  think  equally  clear.  Plaintiff  evidently 
had  confidence  in  O’Neil.  According  to  his  own  testimony,  he 
left  his  private  papers,  jewelry,  trinkets,  and  money  made  in 
speculations  with  him  for  safe  keeping.  In  the  same  way,  we 
think,  the  evidence  shows  he  left  his  salary.  In  his  testimony, 
the  plaintiff  says:  “I  was  a director  when  Mr.  O’Neil  was 
made  secretary.  He  was  the  secretary  and  I was  the  superin- 
tendent We  lived  in  one  office  for  sixteen  years  and  never  had 
a dispute.  I signed  the  receipt  for  salary  because  the  money 
was  safe.  I was  superintendent  of  the  company,  and  whenever 
I wanted  to  draw  it  I knew  it  was  good.  I had  all  that  I had 
as  valuables  in  the  safe,  and  private  papers.  I had  two  bags  of 
money,  one  of  foreign  and  domestic  coins  that  amounted  to  sev- 
eral hundred  dollars,  and  lots  of  other  things.  I never  drew  my 
salary  money  out  except  that  I drew  it  out  on  order.  Mr. 
O’Neil  kept  it  there  in  the  safe,  and  everything  else  while  I was 
with  the  Omnibus  Railroad  Company.”  And  again:  “At  the 
time  I first  commenced  doing  business  in  this  way  with  Mr. 
O’Neil,  I told  him,  this  is  my  old  safe,  you  are  carrying  the  key 
of  it,  and  my  things  are  all  in  there,  and  I am  going  to  make 
this  ray  bank  and  going  to  leave  my  money  with  him  (O’Neil). 
I being  superintendent  and  director,  I thought  it  as  good  as  a 
bank.  I will  leave  it  here  in  the  safe  all  the  time.  I speculated 
and  made  money  on  the  outside,  and  I carried  it  there  for  safe 
keeping,  and  Mr.  O’Neil  always  had  the  keys  of  that  safe.  I 
think  Mr.  Jordan  had  the  key  if  he  was  absent.” 

Whatever  loss  occurred  to  the  plaintiff  by  reason  of  leaving 
his  salary  in  O’Neil’s  hands,  .the  plaintiff  must  stand.  Both  he 
and  O’Neil  were  officers  of  the  defendant.  The  company  fur- 
nished the  latter  with  funds  with  which  to  pay  the  wages  of  its 
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employees,  and  each  month  the  plaintiff  executed  his  receipt  for 
his  salary.  So  iar  as  the  company  could  see,  it  was  paid  in 
fact,  and  we  think  it  was  paid  in  contemplation  of  law  as  well 
as  of  the  parties,  the  plaintiff,  for  reasons  of  his  own,  electing 
to  leave  the  money  in  the  hands  of  the  individual  O’NeiL 

Judgment  and  order  reversed  and  cause  remanded* 

McKee,  J.,  and  McKinstby,  J.,  concurred. 

Hearing  in  Bank  denied. 


t Department  One. — April  20,  188S.1 

JOHN  HENKEL,  Respondent,  v.  HIS  CREDITORS, 
V.  D.  Moody,  a Cbeditob.  Appellant. 


Insolvency — Assigns*  — Creditor — Fraud  — Orrosmow, — Under  the  In- 
solvent law  of  1852,  It  was  competent  for  the  regularly  elected  assignee,  being 
a schedule  creditor,  to  file  a written  opposition  to  the  Insolvent’s  discharge  on 
the  ground  of  fraud  In  wilfully  and  knowingly  omitting  property  from  the 
schedule  and  executing  sham  deeds  with  Intent  to  defraud  creditors.  Such 
an  opposition  having  been  stricken  out  hy  the  court,  Aeld,  error. 

Appeal  from  a judgment  «of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Wilson  & Otis,  for  Appellant. 

The  striking  out  of  the  opposition  to  insolvent’s  discharge 
was  error.  (See  §§  8 and  10  of  the  Act  of  March  4,  1852; 
Stats.  1852,  p.  69.) 

The  suggestion  has  been  advanced  by  respondent  that  Moody 
had  accepted  the  office  of  assignee,  he  is  thereby  precluded  from 
impeaching  the  validity  of  his  appointment,  which  respondent 
says  he  is  attempting  to  do  by  filing  this  opposition.  Judge 
Sanderson,  however*  in  the  case  of  Wilson  v.  His  Creditors,  32 
Cal.  406,  411,  in  construing  section  20  of  the  act  referred  to, 
says : — 

“ So  the  creditors  may  oppose  the  discharge  upon  two  grounds ; 
first,  any  supposed  illegality  in  the  appointment  of  the  assignee 
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which  would  raise  an  issue  of  law  as  to  the  validity  and  regu- 
larity of  all  the  previous  proceedings ; and  second,  any  supposed 
fraud  on  the  part  of  the  insolvent,  within  the  meaning  of  sec- 
tions twenty-seven  to  thirty-two,  both  inclusive,  which  would 
raise  an  issue  of  fact  to  be  tried  by  a jury,  on  a plea  of  not 
guilty  by  the  insolvent”  The  opposition  in  the  case  at  bar,  it 
will  be  seen,  rests  solely  on  the  ground  of  alleged  frauds  of  the 
insolvent,  and  does  not  in  any  way  pretend  to  be  an  attack  upon 
the  regularity  of  the  assignee’s  appointment  That  an  opposi- 
tion of  this  character  has  been  always  recognized  as  proper,  and 
coming  within  the  contemplation  of  section  20  of  the  act,  we 
submit  is  not  only  conclusively  shown  by  the  case  last  cited,  but 
by  numerous  other  cases  of  which  we  content  ourselves  with 
citing  the  following.  (Grow  v.  His  Creditors,  31  Cal.  330; 
Sanborn  v.  His  Creditors,  37  CaL  009 ; Lambert  v.  Slade,  4 CaL 
337.) 

Thos.  V.  O’Brien,  for  Respondent 

I respectfully  submit  that,  having  elected  himself  and  quali- 
fied as  assignee,  appellant  waived  the  right  as  a creditor  to 
object  to  his  own  appointment  as  assignee. 

That  having  undertaken  the  trust  for  all  the  creditors,  he 
waived  the  right  to  object  as  a creditor  to  the  surrender  of  the 
assets  of  the  insolvent  to  himself,  for  the  benefit  of  all  the 
creditors. 

So  long  as  he  continued  to  act  as  trustee,  he  could  not  seek  to 
destroy  their  trust 

He  would  not  be  permitted  to  commit  felo  de  se.  He  would 
not  be  permitted  to  perpetrate  a fraud  on  his  beneficiaries  by 
playing,  in  his  capacity  of  trustee,  into  his  own  hands  as  attach- 
ing creditor.  ( Sanborn  v.  His  Creditors,  37  Cal.  609 ; Cohen  v. 
Barrett,  5 Cal.  195;  Hastings  v.  Cunningham,  39  Cal.  144; 
Story  Eq.  Jur.  § 322;  Civil  Code,  §§  2228-2234,  2283,  2306; 
Fox  etc.  v.  Minor,  32  Cal.  112;  Page  v.  Naglee,  6 Cal.  241; 
Hawley  v.  Mancius,  7 Johns.  Ch.  275 ; 2 Paige,  603 ; Bishop  on 
Insolvent  Debtors,  p.  273,  § 293,  and  p.  127,  § 148 ; Bump  on 
Bankruptcy,  458;  Strong  v.  Willis,  8 Fla.  124;  Perry  on 
Trusts,  3d  ed.  voL  1,  p.  540.) 
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McKee,  J.  — This  was  a proceeding  by  Hinkel,  the  respond- 
ent, to  he  adjudged  an  insolvent  debtor,  and  discharged  from 
his  debts.  The  proceeding  was  commenced  under  the  provisions 
of  the  Statute  of  Insolvency  passed  March  4,  1852.  In  the 
schedule  filed  by  the  petitioner,  Moody,  the  appellant  herein, 
was  named  as  a creditor  to  whom  the  insolvent  owed  a balance 
of  four  thousand  dollars  upon  a promissory  note.  At  a meeting 
of  the  creditors  of  the  insolvent  on  the  day  fixed  by  the  court 
for  the  appointment  of  an  assignee,  pursuant  to  notice  given  for 
that  purpose,  Moody  was  elected  assignee.  As  such  he  qualified 
and  entered  upon  the  duties  of  his  office.  But  as  a creditor  of 
the  estate  he  also  demurred  to  the  petition  of  the  insolvent,  and 
at  the  same  time  filed  a written  opposition  to  his  discharge  upon 
the  grounds  that  he  had  committed  fraud  in  wilfully  and 
knowingly  omitting  from  the  schedule  of  his  property  several 
parcels  of  real  estate,  of  which  he  was  really  the  owner,  but  for 
which,  before  filing  his  petition  in  insolvency,  he  had  executed 
and  delivered  to  his  father  sham  deeds  with  intent  to  defraud 
his  creditors. 

The  court  overruled  the  demurrer,  and  on  motion  of  the  at- 
torney for  the  insolvent  struck  from  the  files  the  wrttten  oppo- 
sition accusing  the  insolvent  of  fraud. 

The  statute  under  which  the  proceeding  was  had  provided  for 
the  filing  of  such  an  opposition  by  a schedule  creditor  of  the 
insolvent,  and  prescribed  the  duty  of  the  court  with  reference 
to  it 

Section  20  provided  as  follows : “ That  in  case  after  the  ap- 
pointment of  said  assignees,  any  one  or  more  of  the  creditors 
of  the  insolvent  debtor  should  deem  it  necessary  to  oppose  it,  on 
the  ground  of  some  fraud  having  been  committed  by  the  said 
insolvent  debtor,  or  of  the  appointment  not  having  been  legally 
made,  he  shall  within  ten  days  next  following  the  appointment 
of  said  assignees,  lay  before  the  court  which  has  already  taken 
cognizance  of  the  case,  his  written  opposition,  stating  specially 
the  several  facts  of  nullity  of  the  said  appointment,  or  of  fraud 
by  him  alleged  against  the  insolvent  debtor,  whereupon,  in  case 
of  accusation  of  fraud,  after  having  received  the  said  insolvent 
debtor’s  answer,  the  court  shall  order  a jury  to  be  summoned  of 
not  less  than  six  men,  to  be  summoned  in  the  same  manner  as 
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juries  are  summoned  in  the  District  Court  for  the  purpose  of 
deciding  on  the  same  accusation.” 

Filed,  as  the  opposition  was,  within  the  time  prescribed  by 
that  section,  and  by  the  appellant  as  a creditor,  who  had  proved 
and  filed  his  claim  according  to  law,  the  opposition  was  a part 
of  the  proceeding  authorized  by  the  insolvent  law;  and  upon 
being  filed  it  raised  an  issue  which  involved  a question  of  fraud 
which  it  was  the  duty  of  the  insolvent  to  meet,  and  the  court  to 
hear  and  determine.  This  issue  the  insolvent  had  the  right  to 
meet,  either  by  demurrer  or  answer  to  the  opposition  containing 
the  allegations  of  fraud.  ( Wilson  v.  His  Creditors,  32  Cal. 
407.)  On  failure  or  refusal  to  demur  or  answer,  the  court,  as 
in  ordinary  cases,  could  order  a dismissal  of  the  proceeding  for 
failure  to  prosecute.  ( Sanborn  v.  His  Creditors,  37  Cal.  609.) 
On  filing  an  answer  the  duty  was  imposed  on  the  court  to  try 
and  determine  the  issue  as  prescribed  by  sections  20,  21,  and  22 
of  the  insolvent  law;  but  until  the  issue  was  disposed  of  on 
demurrer  or  answer,  it  was  erroneous  to  discharge  the  insolvent. 

The  fact  that  the  opposition  was  filed  by  a creditor  who  had 
been  elected  assignee  did  not  prejudice  his  right  to  make  it  — 
did  not  affect  its  validity  nor  oust  the  jurisdiction  of  the  court 
to  hear  and  decide  the  issue  raised  by  it.  As  assignee,  he  was 
entitled  to  all  the  property  of  the  insolvent  from  and  after  the 
surrender,  even  if  it  was  not  mentioned  in  the  schedule  ( Poehl - 
mann  v.  Kennedy,  48  Cal.  201),  and  when  obtained  he  would 
hold  it  in  trust  for  the  benefit  of  all  the  creditors  and  of  the  in- 
solvent himself,  subject  to  the  proceeding  in  which  he  was  acting 
as  assignee.  By  that  relation  to  the  estate  he  did  not  waive 
nor  lose  any  of  his  rights  as  a creditor.  In  his  capacity  as  cred- 
itor, he  had  the  light  to  attack  the  proceeding  in  insolvency  as  a 
fraud  upon  the  creditors.  The  Insolvent  Statute  of  1852  was 
Dot  intended  for  the  benefit  of  fraudulent  insolvent  debtors. 
(Stat  1852,  §§  27,  28,  29.)  Striking  the  opposition  from  the 
files  was  therefore  erroneous.  ( Davenport  v.  His  Creditors,  62 
Cal.  29.) 

Judgment  and  order  reversed,  and  cause  remanded  for  further 
proceedings. 

Ross,  J.,  and  MoKinstrt,  J.,  concurred. 
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M.  C.  DtJFFICY,  Respondent,  v.  A.  M.  SHIELDS  xt  al., 
C.  M.  HITCHCOCK,  Appellant. 

Chattel  Mobtoage  Upon  Opholstert  and  Furniture  in  Hotel  to  Becdrb 
Purchase  Monet. — Tbe  action  was  brought  to  foreclose  a chattel  mortgage 
upon  the  furniture,  carpet*,  beds,  and  bedding,  and  all  belongings  of  whatever 
nature  in  and  to  tbe  Brooklyn  Hotel  in  tbe  city  and  county  of  San  Francisco, 
and  upon  tbe  unexpired  term  of  the  lease  of  the  hotel  premises,  good  will,  and 
everything  appertaining  to  the  hotel,  given  to  secure  the  payment  of  the  pur- 
chase money  of  all  the  property  Included  in  the  mortgage.  Beld,  that  the 
mortgage  being  made  to  secure  the  purchase  money  of  other  property  than  the 
furniture  and  upbolstery  used  in  the  hotel  It  is  void. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  E.  McElrath,  and  Clement,  Osment  & Clement,  for  Ap- 
pellant. 

It  does  not  appear  how  much  was  the  purchase  price  of  the 
furniture,  and  how  much  that  of  the  other  items  of  the  property. 
As  ninety-three  hundred  dollars  was  paid,  it  may  be,  for  aught 
that  appears,  that  the  furniture  debt  was  extinguished.  But 
that  is  unimportant.  The  material  fact  is  that  the  furniture 
was  mortgaged  to  secure  the  purchase  money  of  other  property 
in  addition  to  that  of  the  furniture.  This  is  the  incurable  in- 
firmity in  the  mortgage  which  vitiates  it. 

The  provisions  of  the  law,  says  our  Supreme  Court,  “are 
plain,  simple,  and  most  imperative  in  their  terms.  The  privi- 
lege of  holding  a lien  upon  certain  kinds  of  personal  property, 
in  the  possession  of  the  mortgagor,  is  accorded  to  the  mortgagee, 
in  certain  cases,  upon  the  performance  of  certain  conditions. 
These  conditions  are  few,  and  easily  performed,  and  there  need 
be  no  difficulty,  with  ordinary  care,  in  fully  complying  with 
them.  But  they  are  made  essential  to  the  validity  of  the 
mortgage.”  ( Gassner  v.  Patterson,  23  CaL  800,  301;  Civil 
Code,  § 2955.) 

Mastick,  Belcher  & Mastick,  for  Respondent 

Per  Curiam.  — If  the  mortgage  in  question  was  made  to 
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secure  the  purchase  money  of  anything  besides  one  half  of  the 
Upholstery  and  furniture  used  in  the  Brooklyn  Hotel,  it  is  void. 
(Civil  Code,  § 2955;  Gassncr  v.  Patterson,  23  Cal.  299.) 

By  the  mortgage,  “the  mortgagor  mortgages  to  the  mortgagee 
his  interest,  being  an  undivided  one  half  of  all  the  effects  and  all 
belongings,  of  whatever  nature  or  kind,  of,  in,  and  to  the  hotel 
in  the  city  and  county  of  San  Francisco,  State  of  California, 
known  as  the  Brooklyn  Hotel,  Nos.  210  and  212  Bush  Street, 
together  with  all  the  furniture,  carpets,  beds  and  bedding,  etc., 
etc. ; also,  the  unexpired  term  of  the  lease  of  said  premises,  good 
will,  and  all  and  everything  connected  with  or  appertaining  to 
said  hotel,  as  security  for  the  payment  to  him  of  the  sum  of 
thirteen  thousand  dollars  ($13,000)  gold  coin,  on  the  24th  day 
of  June,  A.  D.  1877,  being  the  balance  due  on  the  purchase 
money  of  said  and  foregoing  interest  in  the  effects  and  things 
above  mentioned,  in  and  to  the  Brooklyn  Hotel.” 

It  is  as  clear  as  anything  can  be,  from  the  loose  manner  in 
which  the  instrument  is  drafted,  that  the  purchase  money 
intended  to  be  secured  by  it  was  the  balance  due  of  the  purchase 
money  of  all  the  property  included  in  the  mortgage,  which 
embraced  other  property  than  the  upholstery  and  furniture  used 
in  the  hotel 

Judgment  and  order  reversed  and  cause  remanded. 


(la  Bank.—  ApHl  21.  18S3.) 

THE  PEOPLE,  etc.,  ex  eel.  WILLIAM  H.  KNIGHT 
v.  WILLIAM  BLANDING,  Respondent. 

Constitutional  Law  — Extra  Session  — Confirmations  by  Srnatr. — The 
constitutional  limitation  on  the  power  of  the  legislature  when  convened  In 
extra  session  applies  only  to  acta  of  legislation  — the  jqjnt  action  of  the 
Senate  and  Assembly.  Whenever  the  legislature  Is  lawfully  convened,  the 
Senate  may  confirm  appointments  made  by  the  governor. 

In. — Expiration  of  Term  of  Office  — Appointment  of  Successor. — The  re- 
spondent, Blandlng,  was  a harbor  commissioner  under  a commission  dated 
March  8.  1878.  for  a full  term  of  foar  years.  Anticipating  the  expiration  of 
the  term,  the  governor  nominated  the  relator,  Knight,  his  successor,  on  the 
12th  day  of  April,  1881.  The  appointment  was  confirmed  by  the  Senate  at 
the  extra  session  of  1881,  and  on  the  8th  day  of  March,  1882.  a commission 
issued.  Held,  that  the  appointment  was  not  Invalid  because  the  commission 
Issued  on  the  day  on  which  respondent's  term  expired. 
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Id. — Construction  of  Word  “At.” — The  word  “ at  " as  used  In  eectlon  2520  of 
the  Political  Code,  to  wit : “ The  governor  shall.  In  like  manner,  at  the  ex- 
piration of  their,  respective  terms,  appoint  and  commission  their  successors,”  la 
Indefinite  In  Its  meaning,  and  may  mean  the  exact  moment  at  time,  or  near  It. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  respondent  Blanding  was  on  the  4th  day  of  March,  1878, 
by  the  governor  nominated  as  a member  of  the  State  board  of 
harbor  commissioners,  on  the  6th  day  of  March  was  confirmed 
by  the  Senate,  and  on  the  8th  day  of  March  was  commissioned 
to  hold  for  the  term  of  four  years.  A special  session  of  the  leg- 
islature, commencing  April  4th,  was  held  in  the  year  1881,  pur- 
suant to  a proclamation  of  the  governor.  In  the  proclamation, 
among  the  purposes  specified  for  convening  the  legislature,  was 
the  following : “ To  send  appointments  to  the  Senate  for  their 
confirmation.” 

On  the  12th  day  of  April,  1881,  the  governor  nominated  the 
relator  as  State  harbor  commissioner  vice  the  respondent,  term 
expiring  March  8,  1882;  on  the  13th  of  April,  1881,  the  Senate 
confirmed  the  appointment,  and  on  the  8th  of  March,  1882, 
the  governor  issued  his  commission,  and  the  relator  qualified, 
duly  presented  his  commission  to  the  board,  and  demanded  of 
respondent  the  surrender  of  the  office.  Upon  a refusal,  this 
action  to  try  the  right  to  the  office  was  brought  by  the  attorney- 
general  in  the  name  of  the  people.  On  behalf  of  the  respondent 
it  was  contended  that  the  appointment  of  the  relator  was  invalid 
because:  first,  the  consent  of  the  Senate  to  his  appointment  was 
given  during  the  extra  session  of  the  legislature  of  1881 ; and 
second,  because  the  appointment  was  made  by  the  governor  on 
the  day  on  which  the  term  of  the  respondent  expired 

Thomas  J.  Clunie,  W.  II.  L.  Barnes,  and  George  A.  Knight, 
for  Appellant. 

The  prohibition  contained  in  the  Constitution  is  that  the  legis- 
lature, when  so  convened,  has  no  power  to  legislate  on  any  sub- 
jects other  than  those  specified  in  the  proclamation.  We  do  not 
pretend  that  consenting  to  an  appointment  is  a legislative  act, 
and  if  it  is  not  it  does  not  come  within  the  prohibition.  The  mnt- 
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ter  of  appointments  was  mentioned  in  the  proclamation,  and  was 
incidental  to  the  extra  session  of  the  legislature,  and  was  ex- 
pressly provided  for  in  the  foregoing  section  of  the  Constitution ; 
but  if  it  were  not,  as  we  have  shown  by  the  briefs  on  file,  the 
Senate,  when  lawfully  convened  in  extra  session,  may  do  any- 
thing that  it  could  do  at  a regular  session,  unless  there  be  a 
clause  in  the  Constitution  that  prohibits  them. 

The  legislature  when  lawfully  convened,  whether  in  virtue  of 
the  provisions  of  the  Constitution  or  the  governor’s  proclama- 
tion, can,  when  not  restricted  by  constitutional  provision,  do 
unything  at  an  extra  session  that  it  might  at  a regular  session. 
( M or  ford  v.  Unger,  8 Iowa,  82;  McAffee  v.  Bussell,  29  Miss. 
84.) 

In  this  case,  there  is  no  such  clause  anywhere  in  the  Constitu- 
tion. The  claim  of  counsel,  that  “ articles  of  impeachment  could 
not  be  preferred  at  an  extra  session,”  and  therefore  consent  of 
the  Senate  to  appointments  could  not  be  given  at  that  time,  is 
equally  fallacious.  The  Constitution,  article  iv..  § 17,  adds: 
“ The  Assembly  shall  have  the  sole  power  of  impeachment,  and 
all  impeachments  shall  be  tried  by  the  Senate,”  etc.  Why,  then, 
cannot  articles  of  impeachment  be  preferred  by  the  Assembly  at 
an  extra  session  1 Is  there  any  constitutional  objection  to  it  ? 

The  maxim,  expressio  unius  est  exclusio  alterius,  has  no  appli- 
cation to  u State  Constitution.  The  rule  of  construction  in- 
voked by  the  respondent  does  not  apply  to  State  Constitutions ; in 
fact,  it  is  right  the  reverse.  The  legislature  can  do  all  acts  not 
prohibited  by  the  Constitution,  the  State  Constitution  and  the 
Federal  Constitution  being  entirely  different  in  this  respect. 

The  appointment  was  not  premature.  (See  Brady  ex  rel. 

, v.  Rowe,  50  Miss.  607 ; State  ex  rel.  Oeo.  B.  Whitney  v. 

Hiram  Van  Bush  irk,  40  N.  J.  463;  Marshall  v.  Harwood , 5 
Md.  423 ; People  v.  Reid,  6 Cal.  289 ; People  v.  Mizner,  7 Cal. 
519;  People  v.  Tillon,  37  Cal.  614;  People  v.  Howe,  25  Ohio 
St  588;  18  Am.  Rep  324.) 

Ilnight  was  not  appointed  harbor  commissioner  until  the  is- 
suance of  his  commission.  (See  People  v.  Taylor,  7 Pac.  C.  L. 
J.  480;  PoL  Code,  § 996,  subd.  9;  Marbury  v.  Madison,  1 
Crsnch,  137 ; U.  S.  v.  he  Baron,  19  How.  74 ; People  v.  Whit- 
man, 10  Cal.  38 ; State  v.  Allen,  21  Ind.  516,  521;  Opinions  of 
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Atty.-Gen.,  voL  4,  p.  217 ; Story  on  Constitution,  p.  398 ; 2d 
Story  on  Constitution,  § 1546;  People  v.  Murray,  70  N.  Y. 
526.) 

Wallace,  Greathouse  dc  Blanding,  for  Respondent. 

The  governor  had  no  power  to  convene  the  legislature  in  extra 
session,  as  upon  an  extraordinary  occasion,  for  the  purpose  of 
enabling  it  to  receive  or  consent  to  appointments;  nor  did  the 
Senate  have  any  power  in  extra  session  to  consent  to  such  ap- 
pointments. (Constitution  of  1879,  art  v.,  § 9;  see  Jones  v. 
Theall,  3 Nev.  233 ; also  Morford  v.  Unger,  8 Iowa,  86,  87.) 

The  Constitution  of  1879  is  mandatory  and  prohibitory,  not 
directory.  (Art  i.,  § 22.) 

No  other  State  Constitution  contains  this  provision. 

The  governor  must  state  the  purposes  for  which  he  has  con- 
vened the  legislature,  and  each  purpose  must  be  capable  of  being 
qualified  by  the  term  “ extraordinary  occasion.” 

Each  purpose  must  be  distinct,  must  be  an  “ extraordinary 
occasion,”  and  must  stand  by  itself.  It  cannot  derive  support 
from  any  other  purpose  stated  in  the  proclamation.  It  would 
not  be  permissible  to  insert  one  good  subject,  and  thus  bolster  up 
and  fortify  other  and  invalid  subjects. 

The  legislature  may  legislate  on  the  subjects  specified  in  the 
proclamation,  but  on  none  other. 

The  two  expressed  exceptions  exclude  all  not  expressed.  With 
scrupulous  care,  the  Constitution  has  specified  the  two  sole  per- 
missible exceptions,  to  wit:  that  the  legislature  may  in  extra 
session  provide  for  the  expenses  of  the  session,  and  that  it  may 
provide,  also,  for  all  other  matters  that  are  incidental  to  the 
session, 

“ Extraordinary  occasion  ” must  qualify  everything  upon 
which  the  legislature  can  act  in  extra  session ; but  “ extraor- 
dinary occasion  ” can  never  qualify  the  action  of  anything  less 
than  the  whole  legislature.  It  cannot  qualify  or  be  an  attribute 
of  the  action  of  the  Senate  as  such,  nor  of  the  House  as  such. 
It  cannot  qualify  or  be  an  attribute  of  the  action  of  the  Senate 
alone  in  consenting  to  appointments,  and  hence  that  consent  can 
never  be  given  in  extra  session. 
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The  power  is  to  convene  the  legislature  as  a whole  and  for 
subjects  upon  which  it  can  act  as  a whole;  and,  when  so  con- 
vened, the  legislature  can  only  act  as  a whole.  There  is  no 
power  given  to  convene  either  the  Senate  or  House  alone,  as  in 
the  Constitution  of  the  United  States. 

There  is  no  reason  in  foci  why  an  “ extraordinary  occasion  ” 
could  ever  arise  as  to  appointments  to  office.  The  whole  machin- 
ery of  appointments  is  completely  provided  for  and  regulated 
by  law.  If  there  is  an  incumbent,  he  holds,  and  must  hold, 
“ although  his  term  has  expired,  until  his  successor  has  quali- 
fied.” (Section  879,  PoL  Code;  People  v.  Whitman,  10  Cal.  38 ; 
People  v.  Bissell,  49  Cal.  407 ; People  v.  Tilton,  37  Cal.  619.) 

Relator’s  appointment  was  and  is  void  in  that  it  was 
premature. 

The  appointment  by  the  governor,  on  April  12,  1881,  the 
consent  of  the  Senate  in  extra  session,  on  the  following  day,  and 
the  commission  issued  on  March  8,  1882,  were  all  ultra  vires, 
in  that  they  were  made  before  the  power  to  make  them  did  or 
could  exist.  The  mode  and  time  of  appointment  to  office  are 
purely  statutory,  and  to  the  statute  we  must  look.  The  relator 
could  not  be  appointed  or  commissioned  prior  to  the  expiration 
of  the  term  of  the  defendant  (PoL  Code,  § 2520.) 

This  section  provides,  as  to  harbor  commissioners,  that  “ the 
governor  shall,  in  like  manner  [i.  e.,  by  and  with  the  consent  of 
the  Senate],  at  the  expiration  of  their  respective  terms,  appoint 
and  commission  their  successors.”  Defendant’s  term  of  office 
included  all  of  the  8th  day  of  March,  1882.  He  held  office  for 
four  years  from  the  date  of  his  commission,  and  his  com- 
mission was  dated  March  8,  1878. 

When  a public  officer  holds  from  a certain  day,  the  first  day 
is  always  excluded  and  the  last  included.  ( Best  v.  Polk,  18 
WalL  112,  119 ; Pol.  Code,  § 12 ; Watson  v.  Pears,  2 Camp. 
294;  Bank  of  Oswego  v.  Ives,  2 Hill,  355;  Portland  Bank  v. 
Maine  Bank,  11  Mass.  204;  Smith’s  Commentaries,  §§  616, 
617,  618.) 

There  are  many  cases  which  hold  that  prospective  appoint- 
ment is  bad  even  where  there  are  no  statutory  words  limiting 
the  time  when  it  should  be  made.  To  this  effect  are  Ivy  v.  Lusk, 
11  La.  An.  486,  488;  Commonwealth  v.  Fowler,  10  Mass.  300, 

LXIH.  Cal.  — 12 
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301 ; Noe  v.  Bradley,  3 Blackf.  158-161 ; Biddle  v.  Willard,  10 
Ind.  62. 

Thornton,  J. — It  is  urged  that  the  appointment  of  the 
relator  Knight  is  invalid,  for  the  reason  that  the  consent  of  the 
Senate  to  bis  appointment  was  given  during  the  extra  session  of 
the  legislature  of  1881,  when  it  was  convened  by  proclamation 
of  the  governor,  for  the  purpose  of  legislating  upon  certain 
subjects  specified  in  the  proclamation. 

We  concur  in  the  view  in  regard  to  this  point  taken  in  the 
former  opinion  of  the  court,  filed  November  28,  1882,  and  adopt 
its  language,  which  is  as  follows:  — 

" In  our  view  of  the  matter,  it  is  not  necessary  to  consider 
whether  the  governor  could  constitutionally  convene  the  legisla- 
ture in  extra  session  for  the  sole  purpose  of  having  the  Senate 
consent  to  his  appointments.  Nor  is  it  necessary  to  inquire 
whether  that  was  one  of  the  subjects  specified  in  the  proclama- 
tion by  which  he  convened  the  legislature  at  that  time.  The 
fact  that  the  legislature  was  lawfully  convened  on  that  occasion, 
and  that  while  so  convened  the  Senate  consented  to  the  appoint- 
ment of  the  relator,  is  not  disputed.  The  legislature  had  no 
power  to  act  on  that  subject  whether  it  was  specified  in  the  pro- 
clamation or  not,  and  the  constitutional  prohibition  is  limited  to 
subjects  upon  which  the  legislature  would  have  power  to  legislate 
in  the  absence  of  any  prescribed  limitation.  The  prohibition 
applies  only  to  acts  of  legislation,  and  it  was  wholly  unnecessary 
to  prohibit  legislation  by  the  Senate,  because  the  Senate  alone 
could  not  legislate.  It  might  pass  any  number  of  bills,  but 
until  concurred  in  by  the  other  House,  and  approved  by  the 
governor,  they  would  have  no  validity.  Therefore,  the  consti 
tutional  limitation  on  the  power  of  the  legislature  to  legislate, 
when  convened  in  extra  session,  does  not  apply  to  this  case,  and 
the  Senate  had  the  same  power  to  consent  to  the  appointment  of 
the  relator  that  it  would  have  had  if  the  Constitution  had  author- 
ized the  governor  to  call  an  extra  session  of  the  legislature  when- 
ever he  should  deem  it  advisable  to  do  so,  without  imposing  any 
other  limitations  upon  its  power  to  legislate  when  so  convened 
than  are  imposed  on  its  power  to  legislate  when  convened  in 
regular  session.” 
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It  is  further  argued  that  the  appointment  is  invalid  because  it 
was  made  by  the  governor  on  the  day  on  which  the  term  of  ths 
respondent  expired,  and  that  the  governor  was  not  authorized  to 
make  such  appointment  until  the  respondent’s  term  had  expired. 
To  sustain  this  argument  we  are  referred  to  section  2520  of  the 
Political  Code,  which,  so  far  as  bears  on  this  question,  is  in  these 
words : — 

'*  As  soon  as  may  be  after  the  passage  of  this  act,  the  governor, 
by  and  with  the  consent  of  the  Senate,  shall  appoint  three  harbor 
commissioners,  who  shall  hold  office,  one  for  two  years,  one  for 
three  years,  and  one  for  four  years,  from  the  date  of  their 
respective  commissions.  The  governor  shall,  in  like  manner,  at 
the  expiration  of  their  respective  terms,  appoint  and  commission 
their  successors  for  a full  term  of  four  years.” 

Let  it  be  conceded  that  respondent’s  term  included  the  whole 
of  the  8th  of  March,  1882,  and  that  relator  was  appointed  on  the 
same  day.  We  do  not  think  with  this  concession  that  the  argu- 
ment is  sound.  The  preposition  “ at  ” is  indefinite  in  its  mean- 
ing; such  is  the  view  of  it  taken  by  Dr.  Webster.  (See  the  word 
in  Webster’s  Dictionary.)  He  says:  “ It  is  less  definite  than 
' in  ’ or  ‘ on  ’ ; ‘at  the  house  ’ may  be  in  or  near  the  house.” 
With  reference  to  time,  it  may  mean  the  exact  moment  or  near  it. 
In  common  speech  the  word  is  so  used.  When  the  legislature 
used  the  words  in  the  section  above  quoted  “ at  the  expiration 
of,”  it  would  be  a very  Btrained  construction  to  hold  that  it  was 
intended  to  designate  the  exact  moment  rather  than  a few  mo 
ments  before.  It  seems  by  the  argument  to  be  admitted  that  it 
may  designate  any  time  after  the  expiration,  even  a few  moments 
after.  If  a few  moments  after,  why  not  a few  moments  before? 
We  sec  no  reason  why  one  construction  is  not  as  correct  as  the 
other. 

It  is  consistent  with  the  finding  that  the  appointment  was 
made  on  the  last  moment  of  the  8th  of  March.  To  hold  under 
such  circumstances  that  the  governor  could  not  lawfully  exercise 
the  power  of  appointment,  would  be  adhering  to  the  exact  letter 
of  the  statute  with  a strictness  not  at  all  commendable.  To  le\ 
down  such  a ruling  as  law,  would  seem  to  men  of  good  common 
sense  and  fair  judgment,  as  savoring  of  the  absurd.  To  hold  to 
the  letter  of  the  act  as  contended  for  by  respondent,  would  tend 
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strongly  to  establish  the  position  that  the  power  of  appointment 
must  be  exercised  at  the  very  punetum  temporis  when  respond- 
ent’s term  ended,  or  it  would  not  be  lawfully  exercised.  The 
interpretation  urged  by  counsel  for  respondent  may  be  an 
ingenious  refinement,  but  it  would  not  be  a tenable  construction 
of  the  section  referred  to. 

The  judgment  is  reversed  and  cause  remanded,  with  direc- 
tions to  enter  judgment  for  the  plaintiff  in  accordance  with  the 
prayer  of  the  complaint 

Mybicx,  J.,  Shabpstein,  J.,  and  McKee,  J.,  concurred. 

Ross,  J.,  and  McKinstry,  J.,  dissented. 


[In  Bank— April  21,  1883.] 

RICHARD  SAVAGE,  Respondent,  v.  DANIEL 
SWEENEY,  Appellant. 

TittAL  — Appeal — Pmb sumption. — The  action  was  brought  to  recover  a 
balance  alleged  to  be  due  for  work  done  and  materials  furnished  In  the  con- 
struction of  certain  buildings.  The  case  was  tried  by  the  court  without  a 
Jury,  and  a decision  rendered  In  favor  of  the  plaintiff  for  a portion  of  the 
amount  claimed.  The  plaintiff  moved  for  n new  trial  on  several  grounds,  and 
among  others  that  the  evidence  was  insufficient  to  Justify  the  decision.  The 
motion  was  granted,  but  It  did  not  appear  on  what  ground.  The  defendant 
appealed  from  the  order.  Held,  that  every  intendment  must  be  indulged  to 
sustain  the  Judgment,  and  that  the  court  la  authorized  to  presume  that  the 
motion  was  granted  on  the  ground  of  Insufficiency  In  the  evidence, 
to. — Discretion  or  ttie  Court. — A motion  for  a new  trial  Is  addressed  to  the 
sound  discretion  of  the  court,  and  no  abuse  of  discretion  appearing,  an  order 
granting  the  motion  will  not  be  disturbed. 


Appeal  from  an  order  of  the  late  District  Court  of  the 
Nineteenth  Judicial  District,  granting  a new  trial. 

The  facts  necessary  to  be  stated  appear  in  the  head  notes  and 
opinion  of  the  court. 

J arbor.  & Harrison,  for  Appellant. 

R.  R.  Provines,  for  Respondent. 

Per  Curiam. — This  action  was  tried  by  the  court,  and  the 
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decision  was  in  favor  of  plaintiff.  The  plaintiff,  nevertheless, 
moved  for  a new  trial  on  the  ground  inter  alia,  that  the  evidence 
was  insufficient  to  justify  the  decision.  The  court  granted  the 
motion,  and  from  this  order  the  defendant  appealed. 

It  does  not  appear  upon  what  grounds  the  new  trial  was 
granted,  and,  therefore,  as  every  intendment  must  be  indulged 
to  sustain  the  judgment  of  the  court  below,  this  court  is  author- 
ized to  presume  that  it  was  granted  on  the  insufficiency  of  the 
evidence  to  sustain  the  decision. 

In  relation  to  this,  it  is  the  well-settled  rule  of  this  court  that 
such  motion  for  a new  trial  is  addressed  to  the  sound  discretion 
of  the  court,  and  an  order  granting  it  will  not  be  disturbed  unless 
it  appears  that  the  court  below  has  abused  its  discretion  in  so 
ruling.  ( Pierce  v.  Schaden,  65  Cal.  406;  Browner  v.  Wetzlor, 
66  Cal.  419,  and  cases  cited.) 

Ho  such  abuse  appears  in  this  cause,  and  the  order  is  affirmed. 


[Department  One. — April  24.  1883.] 

SIMON  BLUM,  Appellant,  v.  LORENZO  SUNOL  et 
al..  Respondents. 

New  Trial — Presumption — Api**al. — Every  Intendment  prevail!  In  favor  of 
the  correctness  of  an  order  granting  a new  trial  although  made  by  another 
Judge  than  the  one  who  tried  the  cause,  and  such  intendment*  must  be  over- 
come by  affirmatively  showing  error. 

Id. — Finding  — Documentary  Evidence  — Depositions. — Where  a finding  has 
been  made  upon  a conflict  of  evidence,  or  contrary  to  evidence,  or  without  evi- 
dence. the  appellate  court  will  not  interfere  wftb  the  action  of  the  trial  court 
In  granting  a new  trial,  although  the  evidence  upon  which  It  acted  consists  of 
depositions  and  documentary  and  oral  evidence. 


Appeal  from  an  order  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco  granting  a new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

Wm.  T.  Wallace,  John  Currey,  and  B.  8.  Brooks,  for  Ap- 
pellants. 

And  this  court  has  decided  that  “ where  the  testimony  in  the 
oourt  below  is  in  the  form  of  depositions,  the  Supreme  Court  on 
appeal  will  re-examine  it,  and  is  not  bound  by  the  rule  which 
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forbids  disturbing  a judgment  where  there  is  a conflict  of  evi- 
dence.” ( Lander  v.  Beers,  48  Cal.  546;  Wilson  v.  Cross,  33 
Cal.  61.) 

The  Superior  Court  bad  no  jurisdiction  to  set  aside  the  find- 
ings and  judgment,  unless  the  evidence  was  insufficient  to  justify 
the  findings.  A mere  difference  of  opinion  as  to  the  weight  of 
testimony  would  not  justify  it.  The  statute  does  not  authorize 
the  court  to  set  aside  the  verdict  of  a jury,  because  the  court 
comes  to  a different  conclusion  on  the  facts.  The  successful 
party  has  a property  in  his  verdict ; and  he  can  only  be  deprived 
of  it  for  the  causes  stated  in  the  statute.  Judge  Dwinelle  sat  in 
the  place  of  the  jury,  and  his  findings  stand  as  a verdict,  but 
Judge  Hunt  did  not  occupy  that  position.  ( Canning  v.  C.  P.  R. 
R.  Co.,  50  Cal.  166 ; Olenn  v.  Arnold,  56  Cal.  631 : Witherby  v. 
Thomas,  55  Cal.  11 ; Helbing  v.  Svca  Ins.  Co.  54  Cal.  159 ; 
Griffith  v.  Moss,  47  Cal.  569;  Merle  v.  Mathews,  26  CaL  455.) 

8.  M.  Wilson,  and  E.  J.  Pringle,  for  Hespondents,  cited  Can- 
ning v.  C.  P.  R.  R.  Co.  50  Cal.  166;  AUschid  v.  Doyle,  48  Cal. 
535 ; Macy  v.  Davila,  48  Cal.  646 ; Irving  v.  Cunningham,  58 
Cal.  306 ; Pierce  v.  Schaden,  55  Cal.  406 ; Du  Brutz  v.  Jessup. 
54  Cal.  118 ; Coleman  v.  Rankin,  37  Cal.  247 ; Parrott  v.  Floyd, 
54  Cal.  534;  De  Godey  v.  Godey,  39  Cal.  167 ; Watson  v.  R.  R. 
Co.  41  CaL  17 ; Lick  v.  Madden,  36  CaL  213. 

McKee,  J. — The  action  in  this  case  was  tried  and  decided 
by  the  late  District  Court  of  Contra  Costa  County.  After  deci- 
sion and  judgment  a motion  was  made  for  a new  trial  upon  a bill 
of  exceptions.  Before  the  motion  was  heard  the  attorney  for 
the  plaintiff,  having  been  elected  judge  of  the  Superior  Court  of 
the  county,  became  disqualified  from  acting  in  the  case,  and  the 
action  was  removed  and  transferred  to  the  Superior  Court  of  the 
city  and  county  of  San  Francisco.  There  the  motion  was  argued 
and  submitted,  and  after  a review  of  the  evidence  contained  in 
the  certified  bill  of  exceptions,  the  court  sustained  the  motion 
and  ordered  a new  trial,  and  from  the  order  this  appeal  has  been 
taken. 

Although  the  order  was  made  by  the  successor  of  the  trial 
court,  or  rather  by  another  judge  than  the  one  who  tried  the 
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cause,  yet  as  every  intendment  prevails  in  favor  of  its  correct- 
ness, the  appellant  is  bound  to  overcome  such  intendments  by 
affirmatively  showing  prejudicial  error.  No  such  error  has  been 
made  to  appear. 

The  issues  tried  involved  the  genuineness  of  certain  instru- 
ments in  writing,  through  which  defendants  claimed  title  to  the 
real  property  in  controversy  in  the  case.  Upon  those  issues 
much  documentary  and  oral  evidence  was  given  by  both  parties ; 
and,  from  an  examination  of  the  evidence  contained  in  the 
record,  we  are  of  opinion  there  was  no_  abuse  of  discretion  by 
the  court  below  in  granting  a new  trial. 

Where  a finding  has  been  made  upon  a conflict  of  evidence,  or 
contrary  to  evidence,  or  without  evidence,  this  court  does  not 
interfere  with  the  action  of  the  lower  court  in  granting  a new 
trial,  although  the  evidence  upon  which  it  has  acted  may  con- 
sist, as  it  does  in  this  case,  of  depositions  and  documentary  and 
oral  evidence.  ( Canning  v.  C.  P.  R.  R.  Co.  50  Cal.  16C;  Par- 
rott v.  Floyd,  54  Cal.  534;  Macy  v.  Davila,  48  Cai  64<ij 
AUschul  v.  Doyle,  48  CaL  635.) 

Order  affirmed. 

McKinstky,  J.,  and  Ross,  J.,  concurred. 

Hearing  in  Bank  denied. 


n>?partment  One. — April  24,  1883.] 

LUCY  M.  BRIGGS,  Respondent,  v.  JAMES  T. 
HAYCOCK  et  al.,  Appellants. 

Oowt*B8Io?»  — Wahkhousemah. — Tbt  plaintiff  Intrusted  certain  property  to  the 
Ten  Cent  Parcel  Company,  a corporation,  to  be  stored.  The  company  stored 
the  property  with  warehousemen  — to  whose  rights  and  duties  the  defendants 
succeeded  — taking  a receipt  therefor.  The  defendants  had  notice  that  the 
plaintiff  was  the  owner  of  the  property.  She  tendered  them  the  amount  of 
the  storage  charges,  seventy-eight  dollars,  and  demanded  the  property,  but  did 
not  present  the  warehouse  receipt.  Defendants  refused  to  deliver  It  on  the 
sole  ground  that  It  had  been  sold  for  the  storage  charges,  but  offered  to 
deliver  It  for  two  hundred  dollar*.  The  court  found  that  the  property  had 
not  been  sold,  but  was  at  the  time  of  the  tender  and  refusal  In  the  possession 
of  defendants.  Held,  that  the  refusal  amounted  to  a conversion,  and  that  tli6 
failure  to  produce  the  receipt  constituted  no  defense,  as  the  refusal  vu 
placed  on  the  mere  ground  that  the  property  had  been  sold. 
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Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court 

Sawyer,  and  Ball,  for  Appellant 

The  demand  and  refusal  did  not  oonstitut®  conversion, 
(Batch  v.  Jones,  61  CaL  234;  Hilliard  on  Torts,  48.) 

The  receipt  should  have  been  produced.  ( Patten  v.  Baggs,  43 
Ga.  167;  Second  Nat , Bk.  v.  Walbridge,  19  Ohio  St.  419; 
Horr  v.  Barker,  8 Cal.  613;  Davis  v.  Bussell,  52  CaL  615; 
Cochran  v.  Ripy,  13  Bush,  495.) 

McAllister  & Bergin,  and  O.  F.  Gordon,  for  Respondent*. 

The  court  is  asked  to  reverse  the  judgment  upon  two  grounds, 
namely : — 

1.  Non-production  of  the  receipt 

2.  There  has  been  no  conversion  of  the  property. 

It  is  too  late  to  make  these  points. 

The  absolute  and  unqualified  refusal  to  deliver  the  goods  to 
respondent  upon  payment  of  all  charges  due  thereon,  without 
calling  for  any  receipts,  excused  its  production — and  non  constat 
that  the  point  was  ever  made  on  the  trial  where  it  could  readily 
have  been  obviated.  ( Rogers  v.  Weir,  34  N.  Y.  463 ; Ball  v. 
Liney,  48  N.  Y.  12;  Smith  v.  Shaw,  16  Cal.  90;  Miller  v. 
Myers,  46  CaL  538;  Gould  v.  Banks,  8 Wend.  5C7.) 

Roes,  J. — Action  for  conversion  of  certain  articles  of  per- 
sonal property.  The  plaintiff’s  ownership  of  the  articles  is  an 
undisputed  fact  in  the  case.  As  owner,  she  intrusted  the  prop- 
erty to  the  Ten  Cent  Parcel  Delivery  Company,  a corporation, 
to  be  stored.  Defendants’  predecessors  in  interest  were  ware- 
housemen, and  with  them  the  company  stored  the  property, 
taking  a warehouse  receipt  therefor.  Subsequently  the  defend- 
ants succeeded  to  the  rights  and  duties  of  the  original  ware- 
housemen in  respect  to  it  On  the  18th  of  July,  1877,  they  had 
notice  that  the  plaintiff  was  the  owner  of  the  property,  and  on 
that  day  delivered  to  her  a portion  of  it  on  an  order  from  the 
Parcel  Delivery  Company.  Afterward,  and  on  the  2d  of  July, 
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1 879,  the  plaintiff  tendered  defendants  the  amount  due  thereon 
for  storage,  seventy-eight  dollars,  and  demanded  possession  of 
the  remainder  of  the  property.  Defendants  refused  to  deliver 
the  remainder  on  the  sole  ground  that  the  same  had  been  sold  to 
pay  storage  charges;  but  at  the  same  time  offered  to  deliver  it 
if  plaintiff  would  pay  them  two  hundred  dollars.  In  truth,  ac- 
cording to  the  findings,  the  property  had  not  been  sold,  but  was 
at  the  time  of  the  tender  and  demand  in  defendants’  possession. 

On  these  facts  the  court  below  rightly  gave  judgment  for  the 
plaintiff.  The  circumstances  attending  the  refusal  of  the  de- 
fendants to  surrender  the  property  to  the  owner  on  tender  of  the 
charges  due  amounted  to  a conversion  of  it. 

The  objection  that  the  warehouse  receipt  was  not  produced  is 
not  well  taken.  Defendants  did  not  put  their  refusal  to  deliver 
on  any  such  ground,  but  based  it  solely  on  the  ground  which, 
according  to  the  findings,  had  no  support  in  fact,  that  the  prop- 
erty had  been  sold  to  pay  storage  charges.  If  they  had  asked 
for  the  receipt,  perhaps  it  would  have  been  produced. 

Judgment  affirmed. 

McKee,  J.,  and  McKinstey,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Is  Bank. — April  27,  18S8.J 

THE  PEOPLE,  Appellants,  v.  E.  A.  GIESEA, 
Respondent. 

Ciimtxax.  Pucnci  — Dismissal  of  Paosicunos  — Scctioh  1882  or  thi 
Pxnal  Coof  CoNsnuiD. — The  Indictment  In  tale  cnee  wan  demurred  to  and 
tbe  demurrer  sustained.  Thu  ruling  wee  reversed  on  appeal.  The  trial 
court  then  fixed  a da;  for  the  trial,  against  defendant's  Objections,  more  than 
slxt;  days  after  the  remittitur  was  filed.  The  defendant  demanded  his  dis- 
charge under  section  1382  of  the  Penal  Code,  and  the  court  so  ordered  and 
dismissed  tbe  action.  Held,  that  thU  section  has  no  application  to  snch  a 
case,  and  that  the  court  erred  In  Ita  ruling. 

Appeal  from  an  order  of  the  Superior  Court  of  Kern  County, 
discharging  defendant  and  dismissing  the  action  against  him. 

The  facts  are  stated  in  the  opinion  of  the  court 


Digitized  by  Google 


346 


Estate  of  Rose. 


[Sup.  Ct. 


Attorney-General,  for  Appellants. 

J.  TF.  Freeman,  and  R.  E.  Arick,  for  Respondent 

Peb  Curiam. — This  is  an  appeal  from  an  order  dismissing 
the  cause  and  discharging  the  defendant 

The  indictment  in  this  cause  was  demurred  to  and  the 
demurrer  was  sustained.  On  appeal  by  the  people  to  this  court, 
this  ruling  was  reversed  with  directions  to  overrule  the  de- 
murrer. On  the  return  of  the  remittitur,  the  court  fixed  a day 
for  the  trial  of  the  defendant,  and  against,  his  objection,  more 
than  sixty  days  after  the  remittitur  was  filed.  Thereupon  the 
defendant,  under  section  1382  of  the  Penal  Code,  claimed  his 
discharge,  and  that  the  case  should  be  dismissed.  The  court 
below  so  ruled  and  made  an  order  discharging  the  defendant 
and  dismissing  the  cause.  Thereupon,  this  appeal  was  prose- 
cuted by  the  people. 

We  are  of  opinion  that  the  case  of  the  defendant  does  not 
come  within  the  provisions  of  the  section  above  referred  to. 
That  section  has  no  application  where  the  prisoner  has  demurred 
to  the  indictment,  the  demurrer  sustained,  the  effect  of  which 
ruling  had  to  be  gotten  rid  of  by  an  appeal. 

The  court  in  our  judgment  erred  in  its  ruling,  and  the  order 
is  reversed  and  cause  remanded,  that  proceedings  may  be  had  in 
the  court  below  according  to  law. 

Morrison,  C.  J.,  and  Sharpstein,  J.,  did  not  participate. 


(Department  Two. — May  4,  1883.] 

IN  THE  MATTER  OF  THE  ESTATE  OF  A.  E.  ROSE, 
Deceased,  CERTAIN  MINOR  HEIRS  AND  THEIR 
GUARDIAN,  Appellants,  and  H.  HIRSHFELD, 
Administrator,  Respondent. 

Oun  — Appeal  — Compctatiox  op  Tims. — Where  the  last  day  of  the  period 
allowed  to  appeal  from  an  order  la  a non-Judlclal  day,  an  appeal  taken  on  the 
next  day  la  In  time. 

Pbobatk  PnoCBKOinoa  — Sals  op  Real  Estate. — A decree  in  probate  direct- 
ing the  sale  of  real  estate  held  to  be  lnyalld  by  reason  of  detects  In  the 
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petition  and  proceedings  with  reference  to  various  matter*  required  by  the 

Code,  and  particularly  as  to  the  necessity  for  the  sale,  such  necessity  not 

appearing  from  any  facts  set  forth  In  the  petition  or  stated  In  the  decree. 

Appeal  from  an  order  of  the  Superior  Court  of  the  county 
of  Kern  confirming  a sale  of  real  estate. 

The  decree  directing  the  sale  was  not  appealed  from,  but 
treated  as  void.  The  additional  facts  sufficiently  appear  in  the 
opinion  of  the  court 

George  V.  Smith,  and  Stetson  & Houghton,  for  Appellants. 

R.  E.  Arick,  for  Respondent 

Myriox,  J. — This  is  an  appeal  from  an  order  confirming  the 
sale  of  property  sold  as  real  estate,  and  directing  a conveyance 
to  be  made. 

The  appeal  was  in  time.  The  sixtieth  day  fell  on  Monday, 
January  2,  1882.  The  1st  day  of  January,  1882,  being  Sun- 
day, the  ensuing  Monday  was  a non-judicial  day  (§  11,  Code 
Civ.  Proa),  and  the  notice  given  on  Tuesday,  January  3d,  was 
in  time.  (§  12.)  The  motion  to  dismiss  is  therefore  denied. 

The  petition  for  the  sale  of  the  property  is  fatally  defective. 
Section  1537  of  the  Code  of  Civil  Procedure  requires  that  the 
petition  set  forth  the  amount  of  personal  estate  that  has  come  to 
the  hands  of  the  administrator,  and  how  much,  if  any,  remains 
undisposed  of ; the  debts  outstanding  so  far  as  can  be  ascertained 
or  estimated;  the  amount  due  on  the  family  allowance,  or  that 
will  be  due  for  one  year;  the  debts,  expenses,  and  charges  of 
administration  already  accrued,  and  an  estimate  of  what  will 
accrue ; a general  description  of  the  real  property  of  the  deceased 
or  in  which  he  had  any  interest,  and  the  condition  and  value 
thereof,  with  other  matters  stated  in  the  section.  In  endeavor- 
ing to  be  conformed  to  the  above  requirements,  the  petition  de- 
scribed the  personal  property  which  had  come  to  the  hands  of 
the  administrator,  and  stated  that  it  had  been  appraised  at 
four  thousand  five  hundred  and  eleven  dollars.  The  petition 
then  stated  “ that  a portion  of  said  property  has  been  sold  by  a 
former  order  of  this  court,  and  your  petitioner  has  realized 
therefrom  the  rum  of  three  thousand  dollars,  and  the  balance 
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remains  to  be  disposed  of.”  What  property  remains  to  be 
disposed  of  ? 

In  regard  to  the  debts,  the  petition  stated : “ That  the  debts 
outstanding  against  the  said  deceased,  as  far  as  can  be  ascer- 
tained or  estimated,  amount  to  this  day  to  the  sum  of  five  thou- 
sand dollars,  and  are  fully  set  forth  in  the  schedule  marked  A, 
heretofore  annexed  and  made  a part  of  this  petition.”  No 
schedule  A is  annexed  to  the  petition,  nor  any  schedule  of  debts 
outstanding.  The  petition  stated : “ That  the  amount  due  on 

the  family  allowance  is  the  sum  of  $ ; that  the  amount  that 

will  be  due  on  said  family  allowance,  after  the  same  shall  have 
been  in  force  one  year,  is  the  sum  of  $ .” 

The  petition  also  stated  that  the  debts,  expenses,  and  charges 
of  the  administration  already  accrued  amount  to  two  hundred 
and  fifty  dollars,  “ and  are  fully  set  forth  in  the  schedule  marked 
B,  hereunto  annexed  and  made  a part  of  this  petition  ” ; and 
that  the  debts,  expenses,  and  charges  of  administration  that  will 
accrue  are  estimated  at  five  hundred  dollars,  “ and  are  set  forth 
in  the  schedule  marked  C hereunto  annexed  and  made  part  of 
this  petition.”  There  is  no  schedule  B or  schedule  C annexed 
to  or  accompanying  the  petition,  nor  any  statement,  except  as 
above,  of  the  debts,  expenses,  or  charges  of  administration, 
accrued,  or  to  accrue.  There  is  no  attempt  at  a statement  of  the 
condition  of  the  property  of  the  estate ; nor  of  the  value  of  the 
property  asked  to  be  sold,  except  the  statement  that  it  is  of  un- 
certain value  on  account  of  litigation  with  reference  thereto. 

The  section  of  the  Code  above  referred  to  provides  if  any  of 
the  matters  therein  enumerated  cannot  be  ascertained,  it  must  be 
so  stated  in  the  petition;  but  a failure  to  set  forth  the  facts 
showing  the  sale  to  be  necessary  will  not  invalidate  the  subse- 
quent proceedings  if  the  defect  be  supplied  by  the  proofs  at  the 
hearing,  and  the  general  facta  showing  such  necessity  be  stated 
in  the  decree.  The  petition  did  not  state  that  such  matters  re- 
quired by  the  section  as  were  omitted  could  not  be  ascertained, 
nor  does  it  appear,  directly  or  indirectly,  that  the  defects  were 
supplied  by  proofs  at  the  hearing,  nor  does  the  decree  authoriz- 
ing the  sale  state  any  general  or  other  facts  showing  a necessity 
for  a sale.  It  is  true,  the  order  of  sale  states  that  it  having  ap- 
peared to  the  court  by  the  petition  that  it  was  necessary  to  sell 
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real  estate,  thereupon  an  order  to  show  cause  was  made ; but  the 
order  does  not  state  that  on  the  hearing  a sale  appeared  to  be 
necessary.  The  only  statement  in  that  regard  is,  it  “ appearing 
to  the  court  that  it  would  be  for  the  benefit  of  the  estate  to  sell 
the  said  real  estate  at  private  sale.”  These  words  express  a 
choice  as  between  a public  and  a private  sale;  but  do  not 
express  a necessity  for  a sale.  An  attempted  sale,  based  upon 
such  a petition  and  order,  would  convey  no  title. 

Order  reversed. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred. 


. (Department  Two. — May  4.  1883. 1 

IN  THE  MATTER  OF  THE  ESTATE  OF  A.  E.  ROSE, 
Deceased,  CERTAIN  MINOR  HEIRS  AND  THEIR 
GUARDIAN,  Appellants,  and  H.  HIRSnFELD, 
Administrator,  Respondent. 

Admin iRTaATOi  — Final  Account  — Voccmas  — Paoor. — An  order  eettllnc 
the  Anal  account  of  an  admlntatrator  reverted  for  want  of  proper  voucbera, 
and  became  the  proof  aa  to  the  correctness  of  the  account  was  too  general  and 
Indefinite. 

Appeal  from  an  order  of  the  Superior  Court  of  the  county 
of  Kern. 

The  facts  appear  in  the  opinion  of  the  court. 

Stetson  & Houghton,  for  Appellant!. 

R.  E.  Arick,  for  Respondent 

Myrick,  J. — This  is  an  appeal  from  an  order  settling  the 
account  of  the  administrator. 

Section  1631  of  the  Code  of  Civil  Procedure  provides  that,  in 
rendering  his  account,  the  administrator  must  produce  and  file 
vouchers  for  all  charges,  debts,  claims,  and  expenses  which  he 
has  paid,  and  he  may  be  examined  on  oath  touching  such  pay- 
ments ; if  a voucher  is  lost,  or  for  other  good  reason  cannot  be 
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produced  on  the  settlement,  the  payment  may  be  proved  by  any 
competent  witness. 

According  to  section  1632,  he  may  bo  allowed  any  item  of 
expenditure  not  exceeding  twenty  dollars  for  which  no  voucher 
is  produced,  if  such  item  be  supported  by  his  own  uncontra- 
dicted oath  positive  to  the  fact  of  payment,  specifying  when, 
where,  and  to  whom  it  was  made;  but  the  aggregate  of  such 
allowances  must  not  exceed  five  hundred  dollars. 

The  vouchers  produced  by  the  administrator  in  this  case,  and 
used  on  the  settlement  of  his  account,  numbered  one  to  twenty- 
two,  respectively,  the  receipts  for  sums  paid  the  appraisers, 
clerk,  attorney,  and  possibly  some  few  others,  were  proper 
vouchers,  and  the  items  represented  by  them  were  properly 
allowed  by  the  court;  but  the  bulk  of  the  so-called  vouchers 
appearing  in  the  transcript,  from  folio  57  to  folio  88,  are  in  no 
sense  vouchers.  We  select  one  as  a sample: — 

“ $27.87.  Bakersfield,  September  24,  1878. 

“ Pay  to  the  order  of  Fred  Hanes  twenty-seven  87-100  dol- 
lars, United  States  gold  coin,  value  received,  and  charge  to 
account  of  Rose  estate. 

“ M.  Purcell. 

“ To  H.  Hirshfeld,  Admstr.  Rose  estate.” 

This  is  not  a voucher.  H.  Hirshfeld  is  the  administrator  of 
the  estate.  This  paper  may  have  been  very  well  as  a statement 
from  if.  Purcell  to  Mr.  Hirshfeld  that  he  should  pay  the 
amount  to  the  person  named ; but  it  gives  no  information  as  to 
why  the  amount  should  be  paid  out  of  the  funds  of,  or  charged 
to,  the  estate;  nor  does  it  tend  to  prove  that  the  amount  was 
paid ; it  is  no  voucher  from  the  payee.  There  is  no  statement 
of  any  fact  in  the  account  or  in  the  report  tending  to  show  that 
the  items  represented  by  these  so-called  vouchers  were  incurred 
or  paid  in  or  about  the  business  of  the  administration  of  the 
estate.  The  same  may  be  said  of  the  accounts  and  receipts  con- 
tained in  the  transcript,  from  folio  91  to  and  including  folio  96, 
except  that  these  appear  to  have  been  receipted  by  the  persons 
in  whose  favor  the  accounts  were  presented.  The  amount  of 
$678.75  appears  on  the  credit  side  of  the  account  as  cash  paid 
L.  Hirshfeld,  supplies;  but  why  the  item  was  paid,  or  what 
relation  the  administration  of  the  estate  bore  to  these  sup- 
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plies,  or  to  the  payment,  in  no  way  appears.  On  referring  to 
the  voucher  or  account  of  L.  Hirshfeld  & Co.,  on  which  the 
payment  was  made,  we  find  the  supplies  to  consist  of  potatoes, 
cream  tartar,  coffee,  sulphur,  flour,  caifdles,  tobacco,  cigars, 
onions,  leather,  cash,  tea,  beans,  bacon,  rubber  coat,  pants,  vest, 
axle-grease,  sheeting,  toweling,  etc.,  etc. ; but  we  are  not  in- 
formed in  any  manner  what  these  articles  had  to  do  with  the 
administration  of  the  estate.  It  appears  in  the  bill  of  excep- 
tions that  as  to  the  items  in  the  account  of  Hirshfield  & Co., 
the  administrator  was  not  particularly  examined,  but  was 
asked  generally  as  to  whether  they  were  necessary  expenses  in 
the  care  and  management  of  the  sheep  and  other  property  of 
the  estate,  and  for  the  care  and  custody  of  the  miner  children, 
and  he  stated  they  were.  The  order  settling  the  account  con- 
tains no  statement  that  proof  of  the  correctness  of  the  account, 
was  had,  nor  any  finding  as  to  its  correctness.  The  evidence 
should  have  shown  why  the  expenses  were  incurred,  leaving  the 
court  to  determine  as  to  their  necessity  or  propriety.  When  we  % 
observe  that  the  items  on  the  credit  side  of  the  account  as 
allowed  by  the  court  aggregate  $9,159.17,  nearly  one  half  of 
which  is  made  up  of  items  subject  to  one  or  the  other  of  the 
above  criticisms,  we  are  free  to  say  that  the  account  was  pre- 
sented and  attempted  to  be  proven  in  a way  far  from  that  con- 
templated by  the  statute.  It  is  a very  easy  matter  for  an 
administrator  to  present  in  writing  a general  synopsis  of  his 
administration,  for  doing  so  he  is  amply  paid ; we  notice  in  this 
account  an  item  of  fees  of  administrator,  $545.85,  and  for  attor- 
ney’s fees,  $250;  we  think  the  requirements  of  the  Code  as  to 
the  method  of  conducting  the  business  and  settling  the  accounts 
should  be  complied  with. 

The  order  is  reversed  and  the  cause  is  remanded  for  further 
proceedings. 

Thoenton,  J.,  and  Shabfsteie,  J.,  concurred. 
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ANDREW  CASSIDY,  Respondent,  v.  MARY  CASSIDY, 

Appellant. 

Ditobcb  — Fihdinqb  — Pbactjcb. — In  an  action  by  the  huib&nd  for  a divorce 
on  the  grounds  of  habitual  Intemperance  and  extreme  cruelty,  the  wife  denied 
the  allegations  of  the  complaint,  and  set  up  as  a separate  defense  extreme 
cruelty  on  the  part  of  the  husband.  The  court  found  In  substance  that  the 
material  allegations  of  the  complaint  were  true,  and  rendered  a Judgment  In 
favor  of  the  husband.  There  was  no  finding  upon  the  Issue  tendered  by  the 
wife  as  to  the  cruelty  of  the  husband.  Held,  1.  That  the  finding  was  not 
sufficient  to  support  the  judgment.  2.  That  It  was  competent  for  the  wife  to 
plead  the  cruelty  of  the  husband  In  defense  of  the  action,  and  that  the  Judg- 
ment could  not  be  sustained  In  the  absence  of  a finding  on  the  subject. 

Puudi.nos  — Complaint  — Diuuxaxk. — Where  a complaint  contains  two  counts, 
one  of  which  Is  good,  a general  demurrer  to  the  whole  complaint  must  be 
overruled. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
end  county  of  San  Erancisco,  and  from  an  order  refusing  a new 
trial. 

The  facts  are  sufficiently  stated  in  the  head  notes  and  opinion 
of  the  court 

G.  W.  & W.  B.  Tyler,  for  Appellant,  cited  Ladd  v.  Tvlly,  51 
CaL  277 ; §§  462  and  467,  Code  Civ.  Proc. ; Phipps  v.  Harlan, 
63  Cal.  87 ; Billings  v.  Everett,  52  CaL  661 ; Sift  v.  Canavan, 
62  CaL  417. 

John  Wade,  and  James  McCabe,  for  Respondent 

McKinstey,  J. — The  defendant  (appellant)  demurred  gen- 
erally to  the  whole  complaint  Appellant  now  claims  there  are 
two  counts  in  the  complaint,  and  that  one  is  insufficient  There 
is  but  one  count;  but  if  there  had  been  two,  one  being  good, 
the  general  demurrer  would  have  been  properly  overruled. 

One  of  the  findings  of  the  court  below  was  “ all  the  material 
allegations  of  facts  set  forth  in  plaintiff’s  complaint  are  sus- 
tained and  proven  by  the  evidence.”  Such  a finding  does  not 
uphold  a judgment  We  have  no  means  of  determining  what 
the  court  below  may  deem  “ material  ” facts  or  averments. 
{Ladd  v.  Tvlly,  51  CaL  277.)  The  finding  with  respect  to 
“ extreme  cruelty  ” on  the  part  of  defendant  is  somewhat  uncer- 
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tain.  If  it  be  admitted,  however,  that  such  finding  is  sufficient, 
the  record  contains  no  pretense  of  a finding  with  reference  to 
the  countercharges  of  the  answer.  It  is  well  settled  in  this 
State  that  the  findings  must  respond  to  all  the  material  issues 
made  by  the  pleadings.  ( Swift  v.  Canavan,  52  Cal.  417 ; Bil- 
lings v.  Everett,  52  Cal.  661;  Phipps  v.  Harlan,  53  Cal.  87.) 
Defendant  in  an  action  for  divorce  may  allege  and  prove  facts 
constituting  a cause  of  divoroe  against  the  plaintiff  in  bar  of 
the  plaintiff’s  cause  of  divorce.  (Civil  Code,  § 122.)  The 
averment  of  the  facts  constituting  such  recriminatory  defense, 
and  the  denial  thereof  by  plaintiff  (which  the  law  implies), 
creates  a material  issue,  upon  which  the  court  should  find. 

Judgment  and  order  reversed  and  cause  remanded  for  a new 
trial 

McKee,  J.,  and  Shaepstein,  J.,  concurred. 


tDtpurtment  On*. — Mar  8.  I88S.] 

J.  S.  DYER,  Respondent,  v.  S.  MARTINOVICH  et  al., 

Appellants. 

Stbekt  A8s*8rmbnt. — An  assessment  was  made  for  the  grading  of  Leaven- 
worth Street  from  Green  to  Union  Street  In  the  city  and  county  of  San  Fran- 
cisco. Between  Green  and  Union  Streets  there  was  a small  street  thirty-five 
feet  In  width,  terminating  at  one  end  in  Leavenworth  8treet,  and  known  aa 
Lincoln  8treet.  The  cost  of  the  work  In  front  of  Lincoln  8treet  wna  assessed 
against  the  lota  fronting  on  that  street  In  the  assessment  Lincoln  Street  la 
designated  by  Its  name,  but  It  Is  also  numbered  and  referred  to  as  a lot  having 
a frontage  of  thirty-five  feet  on  Leavenworth  8treet,  and  chargeable  with  a 
certain  amount  as  Its  proportion  of  the  cost  of  the  work.  On  the  diagram 
attached  to  the  assessment  there  la  a space  marked  Lincoln  Street  with  a 
number  upon  It  corresponding  to  the  number'  In  the  assessment.  Held,  that 
the  assessment  was  properly  made,  that  Lincoln  Street  Is  not  to  be  regarded  as 
one  of  the  lota  assessed,  and  that  the  reference  to  It  waa  merely  for  the  pur- 
pose of  a distribution  of  the  cost  of  the  work  as  betweeu  the  lots  liable 
therefor. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

J.  C.  Bates,  for  Appellant. 

The  assessment  is  too  large  and  therefore  void.  ( Prescott  v. 

Prescott,  62  Me.  431;  Olidden  v.  Chase,  35  Me.  90;  Boyden  v. 

LX II I.  Cxi 2S. 
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Moore,  5 Mass.  371 ; Dyer  v.  Chase,  52  CaL  440;  Donnelly  v. 
Howard,  60  Cal.  291. 

C.  H.  Parker,  for  Respondent 

Peb  Cubiam.  — The  appeal  is  from  a judgment,  entered 
against  defendants  in  an  action  on  a street  assessment. 

No  objection  is  made  to  the  assessment  and  diagram  other 
than  that  hereinafter  stated.  “ The  diagram  and  assessment 
show  that  Lincoln  Street  is  a small  street  thirty-five  feet  wide, 
terminating  in  a main  (Leavenworth)  street  Lot  7,  in  suit,  is 
assessed  for  Lincoln  Street,  but  the  assessment  shows  on  its  face 
that  Lincoln  Street  is  named  and  designated  as  lot  6,  and  as- 
sessed for  $544.32,  the  same  as  other  lots,  except  that  other 
lots  are  assessed  to  ‘ unknown.’  ” 

The  assessment  consists  in  two  distributions  of  the  amounts 
to  be  paid.  In  the  first,  the  lots  of  private  proprietors  fronting 
on  Leavenworth  Street  are  numbered  1,  2,  3,  4,  5,  and  7,  and 
“ Lincoln  Street  ” is  numbered  as  lot  6.  This  is  followed  by 
an  “ assessment  against  Lincoln  Street  for  its  proportion  of  the 
above-named  expense ; thirty-five  feet  grading,”  etc.  This  last 
consists  of  a distribution  of  the  expense  imposed  by  the  statute 
upon  the  property  fronting  on  Lincoln  Street  to  the  lots  of 
property  fronting  on  that  street 

The  assessment  is  to  be  read  as  a whole,  and  from  this  it 
appears  that  the  land  used  as  Lincoln  Street  is  not  assessed 
against  “Mr.  Lincoln,”  or  against  “Lincoln  Street”  as  a per- 
son. The  insertion  in  the  first  part  of  the  assessment  of  Lin- 
coln Street  ae  “ lot  6 ” may  be  treated  as  surplusage,  or  as 
merely  indicating  that  the  width  of  Lincoln  Street  on  Leaven- 
worth is  not  held  in  private  ownership.  Read  together,  the  two 
parts  of  the  assessment  show  that  the  property  fronting  on 
Leavenworth,  and  also  fronting  on  Lincoln,  was  properly 
assessed. 

Judgment  affirmed. 
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[Department  One. — May  8,  1883.) 

BANK  OF  SONOMA  COUNTY,  Respondent,  v.  A.  J. 
GOVE,  Appellant. 

Promissory  Non  — Tranbyrr — Equities. — If  a promissory  note  Is  tran»- 
ferred  after  maturity  by  an  Indorser  who  took  It  before  maturity,  and  was  not 
bltnaelf  affected  by  any  equities  between  the  original  parties,  the  holder 
acquires  It  relieved  of  such  equities,  and  they  are  not  available  against  him. 
(McKisstry,  J.,  and  Boss.  J.) 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  facts  are  stated  in  the  opinion  of  Mb.  Justice  Mo- 
Kinstet. 

C.  V.  Grey,  for  Appellant,  cited  Civil  Code,  § 3123;  Code 
Civ.  Proc.  § 368;  Vinton  v.  Crowe,  4 Cal.  309;  Hayward  v. 
Stearns,  39  Cal.  58;  Hart  v.  Cooper,  47  Cal.  77;  Brown  v. 
Witts,  57  Cal.  304;  Fuller  v.  HtUchings,  10  Cal.  523;  Baxter 
v.  Little,  6 Met  7. 

A.  W.  Thompson,  for  Respondent,  cited  Code  Civ.  Proc. 
§ 383;  1 Daniels  on  Negotiable  Instruments,  §§  724,  726,  788, 
803,  and  authorities  there  referred  to. 

MoKinstby,  J. — The  appellant  Gove  made  his  promissory 
note  for  eight  hundred  dollars  to  defendant  Stuart,  who  in- 
dorsed it  before  maturity  to  the  National  Gold  Bank  and  Trust 
Company.  The  bank  discounted  the  note  in  the  regular  course 
of  its  business.  After  maturity,  the  bank  for  a valuable  consid- 
eration transferred  the  note  to  E.  W.  Steele.  Subsequently  Gove, 
the  maker,  paid  to  Steele  one  half  the  sum  then  due  upon  the 
note,  claiming  that  as  between  himself  and  Stuart  the  instrument 
was  an  accommodation,  and  each  was  liable  to  the  other  for  one 
half  only.  Steele  refused  to  recognize  the  alleged  claim,  but 
consented  to  receive  the  sum  paid  as  a partial  payment,  and 
such  sum  was  indorsed  as  a payment  in  the  usual  manner. 
Afterwards  Steele  transferred  the  same  for  value  to  the  plaintiff. 
As  between  themselves  there  was  an  agreement  between  Gove 
and  Stuart  that  each  should  pay  one  half  the  note,  but  of  this 
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neither  the  National  Bank,  Steele,  nor  the  plaintiff  had  notice 
when  they  respectively  bought  the  note. 

This  action  was  commenced  August  30,  1877.  Defendant 
Stuart  was  discharged  from  his  debts  under  the  insolvent  laws 
June  27,  1879,  and  judgment  went  for  him  in  the  court  below. 
That  court  gave  judgment  in  favor  of  the  plaintiff  for  the  bal- 
ance due  against  the  appellant  Gove. 

Upon  this  state  of  facts  it  is  contended  by  appellant  the 
judgment  should  be  reversed,  because  plaintiff  was  chargeable 
with  notice  that  the  note  was  an  accommodation  note,  and  that 
the  maker  had  paid  all  he  was  liable  to  pay  to  Steele.  Appel- 
lant relies  upon  the  proposition  laid  down  in  Vinton  v.  Crowe,  4 
CaL  309,  and  approved  in  Hayward  v.  Steams,  39  CaL  58.  In 
the  first  of  these  cases  the  proposition  is  thus  stated : “ A nego- 
tiable note,  taken  by  the  holder  after  its  maturity,  is  taken 
subject  to  all  subsisting  equ'ties  between  the  maker  and  payee, 
but  not  such  as  subsisted  between  the  maker  and  any  interme- 
diate holder.” 

The  facts  in  Vinton  v.  Crowe  are  not  reported,  but  in  Hay- 
ward v.  Steams  the  defense  relied  upon  the  fact  that  while  the 
note  remained  in  the  hands  of  Turner,  who  took  after  it  was 
overdue,  the  latter  became  indebted  to  the  maker  in  a sum 
greater  than  the  amount  of  the  note.  There  can  be  no  doubt  the 
law  was  properly  applied  in  that  case,  and  it  must  be  supposed 
that  the  facts  in  Vinton  v.  Crowe  were  analogous.  At  all 
events,  the  general  language  employed  by  the  court  is  not  to  be 
interpreted  a3  establishing  that  every  indorsee  who  takes  a ne- 
gotiable instrument  after  maturity  is  bound  by  the  equities 
subsisting  between  the  payor  and  payee;  if,  indeed,  the  fact 
that,  as  in  the  case  before  us,  the  note  was  made  -for  the  mutual 
accommodation  of  the  original  parties  can  be  considered  as  an 
equity  within  the  meaning  of  the  rule. 

“ It  is  a settled  principle  that  if  the  party  who  transferred  the 
instrument  to  the  holder  acquired  the  note  before  maturity,  and 
was  himself  unaffected  by  any  infirmity  in  it,  the  holder  ac- 
quires as  good  a title  as  he  held,  although  it  were  overdue  and 
dishonored  at  the  time  of  the  transfer.”  (Daniel  on  Negotiable 
Instruments,  § 726,  citing  many  American  cases;  Chitty  on 
Bills,  13th  Am.  Ed.  250;  9 Ex.  690.) 
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Here  the  note  was  discounted  by  the  National  Bank  before  it 
became  due,  without  notice  of  the  agreement  between  the  orig- 
inal parties. 

In  England  it  is  well  established  that  the  general  rule,  that 
the  purchaser  of  overdue  paper  can  stand  in  no  better  position 
than  his  transferrer,  does  not  apply  so  far  as  to  invalidate  bills 
and  notes  drawn,  indorsed,  or  accepted  for  accommodation, 
overdue  at  the  time  they  are  negotiated  or  transferred,  it  being 
considered  that  parties  to  accommodation  paper  hold  themselves 
out  to  the  public  by  their  signatures,  to  be  bound  to  every  per- 
son who  shall  take  the  same  for  value,  the  same  as  if  it  were 
paid  to  themselves.  And  the  fact  that  the  purchaser  knew  that 
the  paper  was  so  drawn,  indorsed,  or  accepted  for  accommoda- 
tion, does  not  weaken  his  position.  (9  Ex.  690.)  But  inasmuch 
as  the  decisions  in  the  United  States  do  not  uniformly  follow 
the  English  rule,  and  as  the  facts  of  the  case  at  bar  do  not  de- 
mand a decision  of  the  question,  we  express  no  opinion  with 
respect  to  this  last  point 

Judgment  and  order  affirmed. 

Hose,  J.,  concurred.  McKee,  J.,  concurred  in  the  judg- 
ment 


{Department  One. — Majr  8,  188S.] 

H.  B.  CONGDON,  Appellant,  v.  WM.  S.  CHAPMAN, 
Respondent. 


Bala  — Ananuira  — Psbfobmaxci. — The  plaintiff  told  to  the  defendant  cer- 
tain  shares  of  the  capital  stock  of  a corporation,  to  be  paid  for  out  of  the 
first  moneys  which  could  be  realised  from  the  sale  of  any  stock  of  the  corpora- 
tion owned  or  controlled  by  the  defendant,  who  agreed  to  make  all  reasonable 
efforts  to  realise  on  the  same  without  unnecessary  delay  for  the  purpose  of 
paying  the  plaintiff.  The  suit  was  brought  to  recover  the  price  of  the  shares 
sold.  The  answer  alleged  In  substance  that  the  defendant  had  complied  with 
the  agreement  as  to  the  efTorta  to  be  made  by  him  to  realize  on  the  stock,  but 
had  not  been  able  to  sell  any  portion  of  it.  The  court  below  found  in  bia 
favor  upon  the  matters  so  alleged.  Held,  that  these  matters  constituted  a 
defense  to  the  action,  and  that  the  plaintiff  could  not  recover. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco 
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The  case  came  up  on  the  judgment  rolL  No  motion  was 
made  for  a new  trial,  and  the  evidence  was  not  before  tho 
court.  The  following  is  a copy  of  the  agreement  on  which  the 
questions  in  the  case  arose: — 

San  Feancisoo,  Cal.,  November  20,  1878. 

MEMORANDUM  OF  AGREEMENT. 

H.  B.  Congdon  sells  to  W.  S.  Chapman  thirty  thousand 
shares  of  the  capital  stock  of  the  Erie  Consolidated  Mining 
Company,  at  the  price  of  ten  oents  per  share.  Said  Chapman 
agrees  to  said  purchase,  and  to  pay  for  said  stock  in  gold  coin, 
from  the  first  moneys  which  can  be  realized  from  the  sale  of 
any  stock  of  said  company  owned  or  controlled  by  him.  Said 
Chapman  agrees  to  purchase  from  said  Congdon  such  further 
quantities  of  said  stock  as  he  may  supply  within  thirty  days,  at 
the  same  price  and  on  the  same  terms.  Said  Chapman  acknowl- 
edges the  receipt  of  said  thirty  thousand  shares  of  said  stock 
this  day  delivered  to  him  by  said  Congdon,  and  said  Chapman 
agrees  to  use  all  reasonable  efforts  to  realize  on  the  stock  of  said 
company  owned  or  controlled  by  him  without  unnecessary  delay, 
to  the  end  that  said  payment  may  be  made  to  said  Congdon. 

Wm.  S.  Chapman, 

H.  B.  Congdon. 

Witness,  Ford  H.  Rogers. 

More  than  three  years  elapsed  between  the  date  of  the  agree- 
ment and  the  commencement  of  the  action. 

Cary  & Troutt,  for  Appellant,  argied  that  the  agreement 
should  be  construed  as  requiring  payment  within  a reasonable 
time,  and  that  the  defense  set  up  in  the  answer  could  not  be 
maintained,  citing  Hicks  v.  Shouse,  17  Mon.  B.  483 ; Ubsdell  v. 
Cunningham,  22  Mo.  125;  Sears  v.  Wright,  24  Me.  278; 
Nunez  v.  Dautel,  19  Wall.  560;  Williston  v.  Perkins,  61  Cal. 
554. 

Pillsbury  & Titus,  for  Respondent,  argied  that  the  effect  of 
the  agreement  was  to  provide  for  payment  out  of  a special  fund 
to  be  raised  by  selling  of  stock,  and  that  the  construction  con- 
tended for  by  the  counsel  for  the  appellant  would  be  substan- 
tially to  make  a new  contract  between  the  parties;  that  the 
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respondent  had  done  all  the  agreement  required  him  to  do,  and 
is  not  liable. 

Per  Curiam. — The  plaintiff  sold  to  the  defendant  certain 
shares  of  the  capital  stock  of  the  Erie  Consolidated  Mining 
Company,  upon  defendant’s  agreement  to  pay  for  the  stock,  at  a 
stated  rate  per  share,  “from  the  first  moneys  which  can  be 
realized  from  the  sale  of  any  stock  of  said  company  owned  or 
controlled  by  him  (Chapman);.  . . . and  said  Chapman  agrees 
to  use  all  reasonable  efforts  to  realize  on  the  stock  of  said  com- 
pany owned  or  controlled  by  him  without  unnecessary  delay,  to 
the  end  that  said  payment  may  be  made  to  said  Congdon.” 

By  this  agreement  the  parties  clearly  expressed  their  inten- 
tion that  the  stock  should  be  paid  for  out  of  the  first  moneys 
that  could  be  realized  from  the  sale  of  any  stock  of  the  company 
owned  or  controlled  by  Chapman,  the  latter  further  agreeing  to 
use  all  reasonable  efforts  to  realize  on  the  stock  without  un- 
neeessary  delay,  “ to  the  end  that  said  payment  may  be  made  to 
6aid  Congdon.” 

At  the  trial  the  court  below  found  that  the  defendant  used 
reasonable  diligence  and  made  all  reasonable  efforts  to  sell  the 
stock,  but  had  been  unable  to  sell  any  of  it.  Under  such  cir- 
cumstances, to  hold  the  defendant  liable  in  this  form  of  action 
would  be  to  make  and  enforce  between  the  parties  a contract 
essentially  different  from  the  contract  that  they  themselves 
made,  and  from  that  declared  on  herein. 

Judgment  affirmed. 


{Department  Two. — May  8.  1888.) 

THE  ANGLO-CALIFORNIAN  BANK,  Limited,  Appel- 
lant, n.  GRANGERS’  BANK  OF  CALIFORNIA, 
Respondent. 

Corporation  — Transfer  of  Stock  — Eqoittrs. — A transfer  at  shares  of  the 
capital  stock  of  a corporation  by  the  owner  thereof  to  a bona  /Ida  purchaser 
for  value,  vesta  the  title  In  such  purchaser  free  of  equities  between  the  teller 
and  the  corporation  of  which  the  purchaser  waa  Ignorant  at  the  time  of  the 
transfer,  though  provided  for  by  a by-law  of  the  corporation.  The  existence 
of  such  a by-law  la  not  enough  to  charge  the  purchaser  with  notice,  nor  la  It 
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•nough  that  the  purchaser,  being  also  a corporation,  baa  a almilar  by-law 
which  la  printed  on  each  of  lta  certificates  of  stock.  The  power  of  corpora- 
tions to  make  by-laws  for  the  transfer  of  their  stock  does  not  Include  the 
power  to  create  liens  thereon,  affecting  purchasers  for  value  without  notice. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  stock  in  question  was  transferred  to  the  plaintiff  by  one 
Fowler  as  security  for  the  payment  of  a debt  previously  con- 
tracted, the  time  of  payment  being  extended  in  consideration  of 
the  transfer.  The  stock  was  represented  by  a certificate  issued 
to  Fowler  as  the  owner  thereof,  and  the  transfer  to  the  plaintiff 
was  regularly  made  by  assignment  and  delivery  of  the  certifi- 
cate. At  the  time  of  the  transfer,  Fowler  was  indebted  to  the 
defendant  in  a large  amount,  and  the  defendant  claimed  a lien 
on  the  stock  under  one  of  its  by-laws,  for  the  payment  of  this 
indebtedness.  The  plaintiff  had  no  knowledge  of  the  indebted- 
ness or  the  existence  of  the  by-law.  A demand  by  the  plaintiff 
for  a transfer  of  the  stock  on  the  books  of  the  defendant  was 
refused,  and  the  action  was  brought  to  recover  damages  for  such 
refusal  The  defendant  was  incorporated  under  the  provisions 
of  the  Civil  Code.  The  additional  facts  sufficiently  appear  in 
the  opinion  of  the  court. 

Chickering  & Thomas,  for  Appellant 

1.  Our  general  proposition  is  that  a bona  fide  purchaser  of 
corporate  stock,  for  value  and  without  notice,  takes  it  free  of  all 
equities  between  his  vendor  and  the  corporation. 

Plaintiff  was  a purchaser  for  value.  Our  forbearance  to  sue, 
and  our  renewal  of  Fowler’s  obligation  on  the  faith  of  tho  secu- 
rity, are  valuable  considerations.  ( Frey  v.  Clifford,  44  Cal. 
335 ; Cary  v.  White,  52  NF.  Y.  138 ; 2 Pomeroy  Equity,  § 749.) 

2.  The  plaintiff  had  no  actual  or  constructive  notice  of  tho 
by-laws  of  the  defendant  Nothing  can  be  statutory  notice 
which  is  not  expressly  declared  by  the  statute  to  be  notice. 

3.  Plaintiff  had  no  actual  notice  of  circumstances  sufficient  to 
put  a prudent  man  upon  inquiry  as  to  the  by-laws  of  defendant. 
The  facta  do  not  bring  the  case  within  either  of  the  two  classes 
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spoken  of  by  Wigram,  V.  0.,  in  Jones  v.  Smith,  1 Hare,  43,  55, 
56,  which  is  cited  in  2 Pomeroy’s  Equity,  § 605,  and  spoken  of 
therein  as  “tbo  most  comprehensive  and  accurate  generaliza- 
tion ” of  the  law  of  constructive  notice  “ ever  attempted  by  any 
judge  or  text-writer.” 

4.  Stocks  are  quasi  negotiable  instruments,  and  those  wno 
purchase  them  in  good  faith,  for  value  and  without  notice,  cake 
them  free  of  all  equities.  (Winter  v.  Belmont  Mining  Com- 
pany, 53  Cal.  428.) 

5.  The  defendant  held  out  Fowler  to  the  world  as  the  legal 
owner  of  the  stock,  and  is  bound  by  his  disposition  of  it  to  a 
purchaser  for  value  without  notice.  ( Winter  v.  Belmont  Min- 
ing Company,  supra;  Brewster  v.  Sime,  42  Cal.  147 ; Thomp- 
son v.  Toland,  48  Cal.  113 ; Stone  v.  Marye,  14  Hev.  362 ; Hol- 
brook v.  New  Jersey  Zinc  Company,  57  N.  Y.  616.) 

6.  The  by-laws  of  a corporation  are  not  binding  on  third 
parties.  They  need  only  look  within  the  four  corners  of  the 
certificate.  {Mechanics’  Bank  v.  Smith,  19  Johns.  115 ; Lowry 
v.  Commercial  Bank,  Taney,  310;  Bank  v.  Lanier,  11  Wall. 
369 ; Angell  & Ames  on  Oorp.  § 359 ; Salisbury  Mills  v.  Town- 
send, 109  Mass.  115;  Bank  v.  Pinson,  58  Miss.  421,  and  cita- 
tions.) 

PUlsbury  & Titus,  for  Respondent. 

1.  Corporations  have  power  to  make  by-laws  regulating  the 
transfer  of  stock.  (CSv.  Code,  § 354,  sub.  6 ; St.  Louis  etc.  Ins. 
Co.  v.  Qoodfellow,  9 Mo.  149 ; Cunningham  v.  Alabama  Trust 
Co.  4 Ala.  652 ; Mechanics’  Bank  v.  Merchants  Bank,  45  Mo. 
513 ; Field  on  Corporations,  § 304 ; Pender gast  v.  Bank  of 
Stockton,  2 Sawy.  108.) 

2.  When  the  holder  of  stock  is  indebted  to  the  corporation, 
and  the  corporation  has  a lien  on  the  stock  for  the  debt,  a trans- 
feree of  the  certificate  is  not  entitled  to  a transfer  of  the  stock  on 
the  company’s  books,  except  he  first  pay  the  debt.  {McCready 
v.  Rumsey,  6 Duer.  574:  Reese  v.  Bank  of  Commerce,  14  Md. 
271 ; Mechanics’  Bank  v.  N.  Y.  & N.  H.  R.  R.  Co.  13  N.  Y. 
599;  Union.  Bank  of  Georgetown  v.  Laird,  2 Wheat.  390;  Steb- 
bins  v.  Phamix  F.  I.  Co.  3 Paige,  850.) 
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3.  Certificates  of  stock  are  not  negotiable  securities  in  the 
sense  that  an  indorsement  and  delivery  thereof  to  a bona  fide 
purchaser,  for  value  and  without  actual  notice,  cuts  off  equities 
between  the  corporation  and  the  holder  and  transferrer  of  the 
stock.  ( Mechanics’  Bank  v.  N.  Y.  £ N.  H.  R.  R.  Co.  13 
N.  Y.  623,  624 ; Bank  of  Georgetown  v.  Laird,  2 Wheat  390 ; 
Stcbbinjs  v.  Phamix  Fire  Ins.  Co.  3 Paige,  350 ; Angell  & Ames 
on  Corporations,  §§  352,  353,  3d  ed. ; Dunn  v.  Commercial 
Banlc  of  Buffalo,  11  Barb.  580;  Weaver  v.  Barden,  3 Lans. 
338 ; 49  N.  Y.  286 ; Hall  v.  Rose  Hill  etc.  Road  Co.  70  111.  673 ; 
Shaw  v.  Spencer,  100  Mass.  382;  1 Am.  R.  115;  Atkins  v. 
Gamble,  42  Cal.  99;  Sherwood  v.  Meadow  Valley  M.  Co.  50 
Cal  412 ; Note  to  6th  ed.  Parsons  on  Contract,  voi.  1,  p.  290.) 

Siiakpstein,  J. — The  court  found  that  prior  to  and  at  the 
time  of  the  transfer  of  thirty  shares  of  the  capital  stock  of  the 
corporation  defendant,  by  one  Fowler  to  the  corporation  plaint- 
iff, said  Fowler  was  indebted  to  the  defendant  in  a sum  greatly 
in  excess  of  the  value  of  said  stock,  and  that  said  indebtedness 
had  never  been  paid,  and  that  by  virtue  of  a by-law  of  said  cor- 
poration defendant,  it  was  justified  in  refusing  to  enter  said 
transfer  upon  its  books  until  said  indebtedness  should  be  paid. 
Said  by-law  reads  as  follows: 

“All  transfers  of  stock  shall  be  subject  to  all  debts  and 
equities  in  favor  of  the  corporation,  against  the  person  or  cor- 
poration making  such  transfer,  and  existing  or  arising  prior  to 
the  regular  transfer  thereof  upon  the  books  of  the  corporation, 
and  no  transfer  of  shares  shall  be  made  upon  the  books  of  the 
corporation  until  all  dues  and  demands  thereon  due  to  the  cor- 
poration from  the  party  or  parties  representing  such  shares  shall 
have  been  paid.” 

The  court  also  found  that  the  plaintiff  had  no  actual  knowl- 
edge of  that  by-law,  and  that  it  never  tried  by  inquiry  or  other- 
wise to  obtain  any  such  knowledge.  It  is  not  found  that  prior 
to  said  transfer  the  appellant  was  informed  or  knew  of  the 
indebtedness  of  said  Fowler  to  the  respondent. 

It  is  found  that  many  of  the  banking  corporations  of  this 
city,  ineluding  the  corporation  plaintiff,  had  by-laws  similar  to 
the  one  above  quoted,  and  that  the  latter  corporation  had  such  a 
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by-law  printed  upon  his  certificates  of  stock,  from  which  tho 
court  drew  the  conclusion  “ that  the  corporation  plaintiff,  its 
managers  and  other  officers,  had  actual  notice  of  circumstances 
sufficient  to  put  a prudent  man  upon  inquiry  as  to  the  con 
tents  of  the  code  of  by-laws  of  the  corporation  defendant 
herein.” 

The  only  circumstances,  however,  of  which  the  plaintiff  had 
actual  notice  was  that  it  had  a similar  by-law  of  its  own,  a copy 
of  which  it  had  printed  upon  every  stock  certificate  issued  by  it. 
As  the  defendant  did  not  print  a copy  of  said  by-law  upon  any 
stock  certificates  issued  by  it,  we  do  not  think  that  the  circum- 
stances of  the  plain  tMBs  having  a similar  by-luw,  coupled  with 
the  fact  that  a copy  q^preof  was  printed  upon  all  certificates  of 
stock  issued  by  it,  was  equivalent  to  actual  notice  of  the  fact  of 
the  defendant  haring  such  a by-law,  although  the  plaintiff 
neglected  to  make  any  inquiry,  and  might  have  ascertained  if  it 
had,  that  the  defendant  had  such  a by-law. 

Tho  respondent’s  counsel,  however,  insist  that  even  if  the 
plaintiff  be  "a  bona  fide  purchaser  for  value  and  without  actual 
notice,”  it  took  the  certificates  subject  to  the  equities  which 
existed,  at  the  time  of  the  transfer,  between  the  defendant  and 
Fowler.  If  the  law  conferred  upon  the  defendant  the  power  to 
make  such  a by-law,  we  are  not  prepared  to  deny  that  it  might 
have  the  force  and  effect  claimed  for  it  by  respondent’s  counsel. 
The  provision  of  the  Civil  Code  which  it  is  claimed  confers 
such  power  upon  corporations  declares  that  “ every  corporation, 
as  such,  has  power  ....  to  make  by-laws  not  inconsistent 
with  any  existing  law,  for  the  management  of  its  property,  the 
regulation  of  its  affairs,  and  for  the  transfer  of  its  stock.”  (Civ. 
Code,  § 354.)  The  transfer  of  stock  is  provided  for  in  another 
section,  of  which  the  following  is  a copy: — 

“Whenever  the  capital  stock  of  any  corporation  is  divided 
into  shares,  and  certificates  therefor  are  issued,  such  shares  of 
stock  are  personal  property,  and  may  be  transferred  by  indorse- 
ment by  the  signature  of  the  proprietor,  or  his  attorney  or  legal 
representative,  and  delivery  of  the  certificate;  but  such  transfer 
is  not  valid  except  between  the  parties  thereto,, until  the  same  is 
so  entered  upon  the  books  of  the  corporation  as  to  show  the 
names  of  the  parties  by  and  to  whom  transferred,  the  number  or 
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designation  of  the  shares,  and  the  date  of  the  transfer.”  (Civ. 
Code,  § 324.) 

The  shares  for  which  Fowler  held  a certificate  were  personal 
property,  i.  e.,  his  personal  property,  and  he  could  transfer  it 
by  its  indorsement  and  the  delivery  of  the  certificate  to  the 
plaintiff  or  any  one  else.  Fowler  being  the  holder  of  the  certi- 
ficate, was  in  the  possession  of  the  shares  for  which  it  was  issued, 
and  those  shares  were  his  personal  property,  which  he  was 
authorized  by  law  to  transfer  by  an  indorsement  and  delivery 
of  the  certificate  to  the  plaintiff.  The  defendant  was  not  in 
possession  of  the  shares  for  which  Fowler  held  the  certificate, 
and  such  shares  being  his  personal  propgltf,  the  defendant  had 
no  general  lien  upon  it  for  any  balancBM§fi<ich  might  be  due  it 
from  Fowler  in  the  course  of  business.  (Civ.  Code,  § 3054.1 
The  lien,  if  any,  must  have  'been  created  by  the  by-law  above 
quoted,  and  it  seems  to  us  that  no  lien  could  be  created  in  that 
way  which  would  affect  a bona  fide  purchaser  for  value  without 
notice,  to  whom  the  stock  was  transferred  in  the  mode  pre- 
scribed by  the  Code.  We  think  that  the  by-law  which  it  is 
claimed  gives  the  defendant  such  a lien,  is  clearly  inconsistent 
with  the  provisions  of  section  324  of  the  Civil  Code  which  we 
have  quoted. 

The  provision  that  “ the  transfer  is  not  valid,  except  between 
the  parties  thereto,  until  the  same  is  so  entered  upon  the  books 
of  the  corporation  as  to  show  the  names  of  the  parties  by  and  to 
whom  transferred,  the  number  or  designation  of  the  shares,  and 
the  date  of  the  transfer  ” does  not,  as  we  construe  it,  justify  the 
defendant  in  its  refusal  to  enter  upon  its  books  the  transfer 
from  Fowler  to  the  plaintiff,  any  more  than  it  would  in  the 
absence  of  any  such  by-law  as  the  one  upon  which  the  defend- 
ant relies  for  its  justification  in  this  case.  If  there  was  a valid 
transfer  of  the  stock  from  Fowler  to  the  plaintiff,  the  latter  had 
a right  to  have  it  transferred  on  the  books  of  the  defendant. 
The  defendant  might  make  by-laws  regulating  the  transfer  of 
stock,  but  it  could  not,  under  the  power  to  regulate  the  transfer 
of  stock,  create  a secret  lien  upon  it,  which  would  adhere  to  it 
in  the  hands  of  a bona  fide  purchaser  for  value  and  without 
notice.  This  question  was  elaborately,  if  not  exhaustively,  dis- 
cussed in  Bullard  v.  Bank,  18  WalL  589,  and  in  Driscoll  v. 
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West  Bradley  & C.  M.  Co.  59  N.  Y.  96,  and  the  conclusion 
reached  in  both  cases  was  that  a corporation  could  not,  under 
the  power  to  make  by-laws  for  the  regulation  of  the  transfer  of 
stock,  “ create  or  declare  a lien  upon  the  stock  by  by-law,  nor 
refuse  to  permit  a transfer  until  the  indebtedness  of  the  stock- 
holder to  the  company  be  paid.” 

The  proposition  that  the  possession  of  certificates  of  corporate 
stock  which  bear  the  proper  indorsements  is  prima  facie  evi- 
dence of  ownership,  and  that  the  holder  for  value  without 
notice  of  prior  equities  obtains  a perfect  title  as  against  such 
equities  is  not  weakened,  but  rather  strengthened  by  the  pro- 
visions of  our  Code  relating  to  that  subject. 

Judgment  and  order  appealed  from  reversed. 

Thornton,  J.,  and  Mtrick,  J.,  concurred. 

Hearing  in  Bank  denied. 


(Department  Two. — May  8,  1888.] 

P.  GATELY,  Respondent,  v.  WILLIAM  LEVISTON 
et  ax*,  Appellants. 

SraarT  Assbshmcnt  — Jukihdictiox  or  the  Boaud  or  Suraanaoas. — An  aaaeaa- 
ment  tor  grading  tba  croaalng  of  two  atreeta  In  the  city  and  county  of 
Ban  Franclaco,  held  to  be  Invalid  for  want  of  jurladlcUon  In  the  board  of 
aopervlaora  to  order  the  work  without  a petition  from  the  property  owner*,  or 
a recommendation  by  the  euperlntendent  of  atreeta. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

B.  S.  Brooks,  and  ffm.  Leviston,  for  Appellants. 

J.  M.  Wood,  and  J.  C.  Bates,  for  Respondent 

Shaepstein,  J. — Action  upon  a street  assessment  for  grad- 
ing the  crossing  of  Broadway  and  Gough  Streets.  The  record 
ehowB  that  the  property  owners  upon  whose  petition  the  board 
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of  supervisors  is  authorized  to  order  that  kind  of  work  to  be 
done  did  not  petition  to  have  it  done,  nor  did  the  superintendent 
of  streets  recommend  that  it  should  be  done.  Without  such  a 
petition  or  recommendation  the  appellant  contends  that  the 
board  could  not  acquire  jurisdiction  to  order  the  work  done. 
Such  is  our  understanding  of  the  law.  (StatB.  1871-72,  § 4, 
p.  805 ; Dyer  v.  North,  44  CaL  157 ; Dyer  t.  Miller,  58 
Cal.  585.) 

Judgment  and  order  reversed. 

Thobnton,  J.,  and  Mybick,  J.,  concurred. 


T Department  Two. — M»jr  a 1888.1 

COLUMBUS  BARTLETT,  Adme.,  etc.,  Respondent,  v. 
FRANKLIN  D.  COTTLE,  Appellant. 

I’aoMissouv  Notb  With  Secubitv. — Koau  or  Action. — Where  a mortgage  la 
given  to  eecure  the  payment  of  a promissory  note,  an  action  cannot  be  main- 
tained on  the  .note  alone,  nnleas  the  security  la  valueless.  If  "the  security 
has  any  value,  the  action  must  be  brought  In  pursuance  of  section  726  of  the 
Code  of  Civil  Procedure. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
triaL 

The  note  in  question  was  secured  by  a mortgage  on  real  and 
personal  property.  The  action  was  brought  on  the  note  alone, 
the  complaint  being  silent  as  to  the  mortgage.  The  existence 
of  the  mortgage  was  set  forth  in  the  answer  as  matter  in  abate- 
ment of  the  action.  The  court  below  found  that  the  security 
was  of  no  value,  and  rendered  judgment  for  the  plaintiff. 

B.  S.  Brooks,  for  Appellant,  argued  that  the  evidence  did  not 
justify  the  finding  that  the  security  was  valueless. 

C.  L.  Smith,  for  Respondent. 

Section  726  of  the  Code  of  Civil  Procedure  is  designed 
merely  to  protect  defendants  from  more  than  one  action  for  the 
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recovery  of  a debt  If  the  plaintiff  elects  to  proceed  on  the 
debt  alone  he  may  do  so,  but  will  be  debarred  from  subsequently 
attempting  to  foreclose  the  security  in  another  action.  ( Ould 
v.  Stoddard,  64  Cal.  613.) 

Thobntoh,  J. — It  is  contended  that  the  judgment  in  this 
case  ought  not  to  stand,  because  the  security  was  not  valueless 
when  the  action  was  commenced.  On  an  examination  of  the 
testimony,  we  are  of  opinion  that  the  security  was  not  without 
value  at  the  time  referred  to.  The  respondent  in  his  calcu- 
lation of  value  of  the  security  leaves  out  the  value  of  the  houses 
on  the  leased  property  (the  security  in  question),  which  was 
testified  to  by  Perrine,  the  lessor.  This  action  on  the  note, 
then,  cannot  be  maintained  under  the  provisions  of  section  726 
of  the  Code  of  Civil  Procedure.  According  to  this  section, 
there  can  be  but  one  action,  and  that  of  the  character  prescribed 
in  it. 

Judgment  and  order  reversed  and  cause  remanded. 

Mybick,  J.,  and  Shabpstein,  J.,  concurred. 


[Department  One. — May  9.  1883.] 

ASA  FISK,  Respondent,  v.  THOMAS  S.  MILLER, 
Appellant. 

Prom ! Alto* y Non  — Indorsement. — n.  made  hla  promissory  note  payable  to 
the  order  of  M.,  bat  Intended  for  hl«  own  accommodation.  Before  the  ma- 
turity of  the  note,  M.  wrote  hia  name  on  the  back  at  the  requeat  of  B..  who 
thereupon  aold  the  note  to  F.  Held,  that  11.  became  an  Indorser,  and  la  liable 
as  such. 

Id. — Pleading. — An  averment  that  the  note  was  presented  to  the  maker  nt 
maturity  for  payment,  and  payment  thereof  demanded,  bat  the  same  was  not 
paid,  of  all  which  due  notice  was  given  to  the  Indorser,  Is  a sufficient  aver 
ment  of  presentment,  refusal,  and  notice. 

Id. — Protest.—  The  certificate  of  a notary  showing  the  presentment  to  and 
demand  upon  the  maker  for  payment,  and  his  refusal  to  pay,  and  that  notice 
of  such  demand  and  non-payment  was  given  on  the  neat  day  by  the  notary  to 
the  Indorser  by  delivering  the  same  at  his  residence  to  a person  of  discretion 
In  charge  apparently  acting  for  him.  Is  pritna  fad*  evidence  of  the  fseta 
stated,  and  these  facts  are  sufficient  to  ahow  notice  to  the  Indorser  of  the 
dishonor  of  the  note. 

Tender.—  ▲ tender  made  waa  held  to  be  bad  for  Insufficiency  In  the  amonnt. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
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and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  note  in  controversy  was  payable  sixty  dayB  after  date, 
and  the  plaintiff  purchased  it  before  maturity  at  a discount  of 
seventy-five  dollars,  the  note  being  for  seven  hundred  and  fifty 
dollars,  with  interest  at  the  rate  of  one  per  cent  per  month. 
After  the  commencement  of  the  action,  the  indorser  tendered  to 
the  plaintiff  an  amount  equal  to  the  sum  he  paid  for  the  note 
and  the  interest  and  costs  which  had  then  accrued,  but  the 
plaintiff  refused  to  accept  it.  The  action  was  brought  against 
the  maker  and  indorser,  but  the  only  defense  was  by  the 
indorser* 

P.  B.  Ladd,  for  Appellant 

John  E.  B,  Wilkins,  for  Respondent 

Ross,  J. — The  note  in  suit  was  made  by  the  defendant 
Harker,  indorsed  before  maturity  at  the  request  and  for  the 
benefit  of  Harker  by  the  defendant  Miller,  and  then  sold  by 
Harker  to  the  plaintiff.  Miller,  by  his  act,  became  indorser, 
and  liable  as  such.  ( Fessenden  v.  Summers,  62  CaL  484.) 

The  averment  in  the  complaint  of  presentment,  demand, 
refusal,  and  notice  we  think  sufficient.  It  is,  “ that  said  note  at 
maturity  was  presented  to  said  George  M.  A.  Harker  for  pay- 
ment, and  payment  thereof  demanded,  but  the  same  was  not 
paid,  of  all  which  due  notice  was  given  to  said  defendant, 
Thomas  S.  Miller.”  The  protest  of  the  notary  shows  the  fact 
of  presentment  to  and  demand  on  the  maker  for  payment,  and 
refusal  on  his  part  to  pay,  and  the  further  fact  that  notice  of 
such  demand  and  non-payment  was  given  on  the  next  day  by 
the  notary  to  the  indorser,  by  delivering  the  same  at  his  resi- 
dence, No.  1,208  Leavenworth  Street,  in  the  city  . of  San  Fran- 
cisco, to  a person  in  charge,  of  discretion,  apparently  acting  for 
him.  The  protest  was  prima  facie  evidence  of  those  facts,  and 
the  facts  show  a sufficient  notice  to  the  indorser  of  the  dishonor 
of  the  note.  (Pol.  Code,  § 795;  Civ.  Code,  § 3144.) 

The  tender  relied  on,  if  otherwise  good,  was  insufficient  in 
amount. 
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J udgment  and  order  affirmed. 

McKinbtry,  J.,  and  McKee,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Department  One. — May  0,  1888.1 

JOSEPHINE  SUNOL,  Respondent,  v.  JOHN  MOLLOY, 
Appellant. 

Mortgage  or  Growing  Crop  — Landlord  and  Tenant. — The  mortgagee  of  a 
growing  crop  planted  by  a tenant  under  a contract  which  entitles  the  landlord 
to  a portion  of  the  crop,  only  succeeds  to  the  Interest  of  the  mortgagor ; and 
where  the  mortgage  Is  made  by  the  tenant,  and  the  mortgagee  takes  posses- 
sion, harvests  the  crop,  and  converts  the  whole  to  hts  own  use,  he  Is  Habit 
for  the  share  of  the  landlord  on  a proper  demand  for  Its  delivery. 

Evidence  — Depositions. — Certain  depositions  were  taken  on  behalf  of  the 
plaintiff  under  subdivision  2 of  section  2021  of  the  Code  of  Civil  Procedure 
The  attorney  for  the  defendant  was  present,  and  croee-examlned  the  witnesses. 
Before  the  depositions  were  offered.  It  was  shown  that  when  they  were  taken 
the  witnesses  resided  In  the  county  of  Alameda,  and  that  they  continued  to 
reside  there  at  the  time  of  the  trial.  The  action  was  brought  and  the  trial 
had  In  the  city  and  county  of  San  Francisco.  The  depositions  were  admitted 
against  the  objection  of  the  defendant  to  the  sufficiency  of  the  showing  as  to 
the  absence  of  the  witnesses.  Held,  that  no  error  was  committed  In  overrul* 
In g the  objection. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a ne' 
trial. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court 
L.  S.  Clark,  for  Appellant 

William  Matthews,  for  Respondent,  cited  Wentworth  v. 
Miller,  63  CaL  10. 

McKee,  J. — By  a verbal  contract  between  the  plaintiff  and 
one  Witt,  the  latter  agreed  to  sow  in  grain  a tract  of  land 
which  the  plaintiff  leased  to  him  for  the  farming  season  of 
1877-78,  and  to  harvest  the  crop  raised  thereon,  have  it 
threshed,  sacked,  and  hauled  at  his  own  expense  to  a place 
called  Sunol’s  Station,  and  deliver  it  there  to  the  plaintiff,  who 
was  to  divide  it  according  to  the  terms  of  the  contract. 

LXTII.  C*i 24. 
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After  Witt  had  planted  the  crop  he  mortgaged  it  to  the 
defendant  Molloy,  and  left  the  leased  premises;  Molloy  entered 
into  possession  under  his  mortgage  and  harvested  the  crop,  but 
kept  it  all,  and  refused  to  deliver  any  portion  of  it  to  the 
plain  tiff. 

Molloy  bad  no  right  to  the  whole  crop.  As  mortgagee  in 
possession  he  succeeded  to  the  contract  of  his  mortgagor  with 
the  plaintiff,  and  was  bound  by  its  terms.  (§  822,  Civ.  Code.) 
The  only  interest  which  he  acquired  in  the  crop  was  the  interest 
of  the  mortgagor  under  the  contract.  ( Wentworth  v.  Miller,  53 
Cal.  10.)  That  was  an  undivided  interest  in  common  with  the 
plaintiff;  he  and  the  plaintiff  were,  therefore,  tenants  in  com- 
mon of  the  crop;  and  when  he  repudiated  the  relationship,  and 
refused  to  deliver  to  the  plaintiff  her  share  of  the  crop,  he  was 
guilty  of  a conversion,  and  liable  for  the  value  of  the  plaintiff’s 
share  in  the  crop.  * 

There  was  no  error  in  overruling  the  objections  made  to  the 
admission  of  the  depositions  of  witnesses  for  the  plaintiff.  The 
depositions  had  been  taken  under  subdivision  2,  section  2021, 
of  the  Code  of  Civil  Procedure.  The  defendant,  by  his  attor- 
ney, had  attended  the  taking  of  the  same,  and  cross-examined 
the  witnesses;  and  before  reading  the  depositions  in  evidence, 
testimony  was  given  tending  to  show  that  at  the  time  of  the 
trial  the  witnesses  resided  in  another  county,  and  were  then 
absent  from  the  county  where  the  case  was  on  trial.  This  was 
satisfactory  to  the  court,  and  the  ruling  of  the  court  as  to  the 
sufficiency  of  that  testimony  is  not  reviewable  on  appeal.  Upon 
the  testimony  the  depositions  were  admissible  under  section 
2032  of  the  Code  of  Civil  Procedure. 

Judgment  and  order  affirmed. 

Ross,  J.,  and  McKinstry,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[Department  One. — May  9,  1883.] 

COLUMBUS  SCHMIDT  et  al,  Respondents,  v.  MAT- 
THRW  NUNAU,  Appellant. 


Bali — Diumt  — Cha.vgs  or  Possession. — S.  C.  A Co.  while  Indebted  to 
D.  A G.  sold  the  property  In  controversy  — thirty-three  tons  of  hay  — to  the 
respondent*,  and  agreed  to  deliver  It  to  them  at  a landing  on  the  Sacramento 
River.  The  vendor*  Immediately  hauled  the  bay  to  the  landing,  and  delivered 
It  on  hoard  a schooner  chartered  by  the  respondent*.  While  the  schooner  was 
In  transit  to  Ban  Francisco,  where  the  respondents  were  doing  business,  the 
appellant,  as  sheriff,  attached  the  property  In  an  action  by  D.  & G.  against  the 
vendors,  and  sold  It,  SDd  applied  the  proceeds  to  the  satisfaction  of  their 
claim.  Held,  In  an  action  against  the  sheriff  to  recover  the  property  or  Its 
value,  that  the  sal*  was  followed  by  an  Immediate  and  continued  ebange  of 
possession,  and  not  being  fraudulent  In  fact,  the  seizure  was  unlawful. 

Rkfluovin  — Damaobb  — iMTxnaaT. — In  an  action  to  recover  personal  property 
or  Its  value.  Interest  on  the  value  of  the  property  Is  allowable,  by  way  of 
damages  for  detention,  from  tbs  date  of  the  wrflligfut  taking. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

Tli 3 action  was  brought  to  recover  certain  personal  property 
or  its  value,  and  the  sum  of  one  hundred  and  fifty  dollars  as 
damages  for  the  detention.  There  was  no  evidence  upon  the 
question  of  damages  caused  by  the  detention,  but  the  court  gave 
judgment  for  a return  of  the  property  with  legal  interest  on  its 
value  from  the  wrongful  taking,  or  if  not  returned,  for  the  value 
of  the  property  with  legal  interest  thereon  as  damages  for  the 
detention  from  the  date  of  the  seizure. 

The  other  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 


George  D.  Shadbume,  for  Appellant 

There  was  no  immediate  delivery  or  continued  change  of  pos- 
session from  Schmidt,  Christian  & Co.  to  plaintiffs  of  the  prop- 
erty in  question,  hence  any  transfer  thereof  was  fraudulent  as 
to  the  creditors  of  Schmidt,  Christian  & Co.,  and  was  void  as  to 
any  of  their  creditors  while  they  remained  in  possession. 
(§  3440,  Civ.  Code;  §§  276,  278,  279,  511,  512,  519,  520,  524, 
527,  Story  on  Sales;  § 531,  PoL  Code;  Gray  v.  Corey,  48  Cal. 
208 ; Watson  v.  Rogers,  53  Cal.  401 ; §§  483,  484,  485,  487  n, 
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] 490  n,  r 675  n,  d Benjamin  on  Sales,  3d  ed. ; Mason  v.  Bond, 
9 Leigh,  181 ; S.  C.  33  Am.  Dec.  243 ; Davis  v.  Bigler,  62  Pa. 
St.  242 ; S.  C.  1 Am.  R.  393 ; Edwards  v.  Sonoma  Valley  Bank, 
8 Pac.  C.  L.  J.  705.) 

The  transfer  claimed  by  plaintiffs  to  them  of  the  property  in 
question  was  made,  if  made  at  all,  with  intent  to  defraud. 
(§  3439,  Civ.  Code.) 

Of  this  the  statute  does  not  demand  conclusive  proof.  ( White 
v.  Leszynsky,  14  Cal.  165;  Purkitt  v.  P clock,  17  Cal.  327; 
Butler  v.  Collins,  12  Cal.  457.) 

The  one  who  enabled  the  fraud  must  suffer.  ( Poorman  v. 
Mills,  39  Cal.  345.) 

Sale  of  goods  to  be  delivered  on  arrival  is  executory  only. 
(Russell  v.  Nicoll,  3 Wend.  112;  Prescott  v.  Locke,  51  17.  H. 
94;  Pattison  v.  Culton,  33  Ind.  240;  Calahan  v.  Babcock,  21 
Ohio  St.  281.) 

And  as  long  as  the  seller  preserves  sufficient  control  over  the 
goods  to  retain  the  right  of  stoppage  in  transitu,  he  prevents  the 
vendee  from  accepting  them  as  his  own  within  the  meaning  of 
the  statute.  (Baldey  v.  Parker,  2 Bam.  & C.  37 ; Howe  v. 
Palmer,  3 Bara.  & Adol.  321 ; Tempest  v.  Fitzgerald,  3 Barn.  & 
Adol.  680;  Carter  v.  Toussaint,  5 Barn.  & Adol.  855;  Smith  v. 
Surman,  9 Bam.  & C.  561;  Bill  v.  Bamcnt,  9 Mees.  & W.  37 ; 
Hawes  v.  Watson,  2 Barn.  & C.  540;  Maberly  v.  Sheppard,  10 
Bing.  101;  Holmes  v.  Hoskins,  9 Ex.  753;  Dodsley  v.  Varley, 
12  Ad.  & E.  632;  Howes  v.  Ball,  7 Barn.  & 0.  484;  §§  327, 
331,  336,  337,  401,  Story  on  Sales.) 

No  damages  were  proved  or  allowed  at  the  trial,  yet  the  judg- 
ment awards  interest  as  damages,  which  we  claim  was  error. 
(§§  627,  667,  Code  Civ.  Proc.;  §§  1917,  3336,  Civ.  Code.) 

F.  J.  Castelhun,  for  Respondents. 

There  was  not  only  an  immediate  delivery,  but  an  immedi- 
ate change  of  possession,  which  continued  uninterruptedly  un- 
til the  defendant  took  the  hay  from  plaintiffs’  agent,  Capt 
Snyder. 

As  to  the  right  of  stoppage  in  transit,  the  seller  lost  it  the 
moment  the  hay  arrived  at  Hudab’s  Landing.  (§  1755,  Civ. 
Code.) 
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But  even  if  the  seller  had  the  right  of  stoppage,  he  could 
only  exercise  that  right  under  the  conditions  contained  in  sec- 
tions 3076,  3077,  3078,  3079,  and  3080,  Civ.  Code. 

As  to  all  other  persons  but  the  seller,  the  purchaser’s  right 
is  supreme.  (§  3080,  Civ.  Code.) 

Interest  was  properly  allowed  as  damages  on  the  value  of  the 
property.  (§§  627,  667,  Code  Civ.  Proc. ; §§  3287,  3288,  3333, 
Civ.  Code;  Kelly  v.  McKibben,  64  Cal.  192 ; Hisler  v.  Carr  et 
al.  34  Cal.  641;  Page  v.  Fowler , 39  CaL  412;  Freeborn  v. 
Norcross,  49  Cal.  313.) 

McKee,  J. — Action  to  recover  the  possession  of  personal 
property  or  its  value.  The  action  was  tried  upon  an  issue  of 
justification,  under  a writ  of  attachment  against  the  plaintiffs’ 
vendors. 

Demand  and  refusal  were  admitted ; it  was  also  admitted  that 
the  defendant,  acting  as  the  sheriff  of  the  city  and  county  of 
San  Francisco,  by  a writ  of  attachment  sued  out  in  the  case  of 
Dalton  & Gray  against  Schmidt,  Christian  & Co.,  seized  the 
property  as  the  property  of  the  attachment  debtors,  and  after- 
wards sold  it,  at  execution  sale,  by  an  execution  issued  on  a 
judgment  rendered  in  the  case,  and  applied  the  proceeds  of  the 
sale  to  the  satisfaction  of  the  execution.  But  the  court  found 
that  the  property  at  the  time  of  its  seizure  belonged  to  the 
plaintiffs,  and  that  it  was  not  subject  to  the  levy  of  the  attach- 
ment or  execution.  It  is  contended  that  the  finding  is  not 
sustained  by  the  evidence. 

There  was  no  substantial  conflict  of  evidence.  The  property 
consisted  of  thirty-three  tons  of  hay,  which  had  been  raised  by 
Schmidt,  Christian  & Co.,  on  a ranch  situate  on  the  Sacramento 
River.  In  October,  1879,  they  sold  the  hay  on  the  ranch  to 
the  plaintiffs,  and  agreed  to  deliver  it  to  them  at  a landing  on 
the  river  known  as  Hudab’s  Landing.  Immediately  after  the 
sale  they  had  the  hay  hauled  to  the  landing,  where,  soon  after- 
wards, it  was  taken  by  the  plaintiffs’  agents  on  board  a schooner 
which  the  plaintiffs  had  chartered  to  bring  the  hay  for  them  to 
San  Francisco,  where  they  wanted  to  use  it  The  schooner 
arrived  at  her  wharf  in  San  Francisco  witli  the  hay,  but  before 
it  was  unloaded  the  defendant  seized  it  by  virtue  of  the  attach- 
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ment;  and  it  is  contended  that  being  on  board  the  schooner,  the 
hay  had  not  been  delivered  on  the  wharf  to  the  plaintiffs,  and 
was  in  law  in  the  possession  of  the  vendors,  and  subject  to  the 
attachment  against  them. 

But  the  sale  made  on  the  ranch  was  complete  and  not  execu- 
tory ; and  it  was  accompanied  by  an  immediate  delivery,  when 
the  hay  was  hauled  to  the  landing  in  pursuance  of  the  contract 
of  sale,  and  followed  by  a change  of  possession  when  the  plaint- 
iffs by  themselves  or  their  agents  received  the  hay  on  board  the 
schooner  to  be  carried  to  San  Francisco.  That  possession  thus 
acquired  continued  uninterruptedly  in  the  plaintiffs  until  the 
seizure  of  the  hay  by  the  defendant.  Being  in  them  at  the  time 
of  the  seizure,  the  hay  was  not  in  the  possession  of  the  vendors, 
and  the  seizure  was  wrongful,  unless  the  sale  itself  was  fraudu- 
lent and  void  as  against  the  creditors  of  the  vendors. 

In  the  transaction  between  the  vendors  and  vendees,  it  is  not 
claimed  there  was  any  fraud  in  fact;  and  as  the  sale  was  bona 
fide,  accompanied  by  an  immediate  delivery  and  followed  by  a 
change  of  possession,  it  was  not  fraudulent  in  law.  Being  free 
from  fraud  in  law  and  fact,  the  conclusion  that  the  hay  was  the 
property  of  the  plaintiffs  at  the  time  of  the  seizure  by  the 
defendant,  and  not  subject  to  the  attachment  against  their 
vendors,  was  legitimately  drawn. 

It  was  not  erroneous  to  allow  interest,  by  way  of  damages,  on 
the  value  of  the  hay  from  the  day  it  was  wrongfully  taken  from 
the  plaintiffs.  ( Kelly  v.  McEibben,  54  Cal.  192 ; Freeborn  v. 
Norcross,  49  CaL  313;  Page  v.  Fowler,  39  CaL  412;  § 3287, 
Civ.  Code.) 

Judgment  and  order  affirmed. 

Ross,  J.,  and  MoKihbtby,  J.,  concurred. 
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(Department  One. — May  0,  1883.] 

CHARLES  S.  BRYCE  et  al.,  Respondents,  v.  OREN 
JOYNT,  Appellant. 

Partnership — Evidence. — On  an  Issue  as  to  whether  one  of  several  persons 
sued  as  partners  was  a member  of  the  partnership  when  the  transactions  In 
question  took  place,  the  books  of  the  firm,  In  the  absence  of  other  evidence, 
are  not  admissible  to  prove  hls  connection  with  the  partnership.  But  evi- 
dence tending;  to  show  that  be  was  a member  being  first  Introduced,  and  It  ap- 
pearing that  he  had  access  to  the  books  during  a considerable  period  covering 
the  dates  at  which  the  transactions  occurred,  and  that  he  examined  them  on 
several  occasions,  and  caused  balance  sheets  to  be  taken  from  them  and  ren- 
dered to  him,  the  books  and  the  entries  In  them  are  competent  to  be  sub- 
mitted to  the  jury. 

In. — Preliminary  Proofs — Evidence  to  Conteadict. — The  sufficiency  of 
the  preliminary  proofs  to  Justify  the  admission  of  the  books  Is  a question  for 
the  court,  and  it  is  not  error  to  reject  evidence  offered  before  the  books  are  ad- 
mitted to  contradict  these  proofs.  The  rejection  of  evidence  thus  offered  does 
not  preclude  Its  Introduction  at  a subsequent  stage  of  the  trial  in  order  to 
obviate  the  effect  of  the  books. 

In. — Instruction. — The  right*  of  the  defendant  In  such  a case  are  properly 
guarded  by  an  Instruction  to  the  jury  not  to  consider  the  books  it  all  ai 
evidence  unless  they  believe  from  the  evidence  that  the  defendant  knew  their 
contents,  and  consented  to  the  entries  made  In  them,  or  knowing  of  them 

assented  to  them  afterwards. 

Orntr.  op  Evidence  — Practice  — Appeal. — An  offer  of  evidence  cannot  be 
considered  on  appeal  unless  there  Is  a ruling  upon  It  and  an  exception  taken. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a now 

trial 

The  action  was  brought  against  three  persons  as  partners,  bnt 
was  afterwards  dismissed  as  to  two  of  them  without  prejudice  to 
the  right  of  the  plaintiffs  to  proceed  against  the  remaining 
defendant  as  a member  of  the  firm.  The  facts  are  sufficiently 
stated  in  the  opinion  of  Mb.  Justice  McKee. 

E.  W.  McOraw,  for  Appellant. 

1.  The  books  were  not  admissible  for  the  purpose  of  showing 
that  the  defendant  was  a member  of  the  partnership.  ( Robins 
y.  Warde,  111  Mass.  244 ; Abbott  v.  Pearson,  130  Mass.  192 ; 
McNeill’s  Exrs.  v.  Reynolds,  9 Ala.  313.) 

2.  The  admissibility  of  the  books  was  a question  for  the 
court,  and  not  for  the  jury,  and  the  court  erred  in  deciding  it 
without  hearing  the  evidence  on  both  sides.  (Best  on  Evidence, 
113 ; Bartlett  v.  Smith,  11  Mees.  & W.  485,  488 ; Boyle  v.  Wise- 
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man,  11  Ex.  360 ; Cleave  v.  Jones,  7 Ex.  421 ; Corfield  v.  Par- 
sons, 1 Cromp.  & M.  730;  Harris  v.  Wilson,  7 Wend.  67; 
Livingston  v.  Kiersted,  10  Johns.  362;  Gorton  v.  Hadsell,  9 
Cush.  611 ; Jones  v.  Hurlbut,  39  Barb.  409 ; 1 Greenl.  on  Evi- 
dence, 13th  ed.  § 49,  note  3 ; Code  of  Civil  Procedure,  §§  2101, 
2102.) 

Chicleering  & Thomas,  and  Wm.  M.  Pierson,  for  Respond- 
ents. 

1.  Before  offering  the  hooks,  it  was  proved  by  evidence 
iliundc  that  the  defendant  was  a partner.  The  books  were 
(dmissible  in  corroboration  of  such  evidence.  (2  Greenl.  on 
Evidence,  § 483;  Collyer  on  Partnership,  § 770;  Richter  v. 
Selin,  8 Serg.  & R.  437 ; Howard  v.  Patrick,  38  Mich.  795 ; 
Frick  v.  Barbour,  64  Pa.  St  120;  Chidsey  v.  Porter,  21  Pa.  St 
393;  McCann  v.  McDonald,  7 Neb.  305;  2 Wharton  on  Evi- 
dence, §§  1132,  1194;  Parsons  on  Partnership,  195.) 

2.  The  defendant  was  familiar  with  the  books,  frequently 
examined  them,  and  had  balance  sheets  made  from  them. 
Under  these  circumstances,  the  books  were  admissible  irrespec- 
tive of  any  other  proof  that  he  was  a member  of  the  firm ; and  a 
prima  facie  case  for  their  admission  being  made  out,  it  was 
proper  for  the  court  to  admit  them  without  hearing  further 
evidence.  (Code  of  Civil  Procedure,  § 2102;  Verzan  v.  Mc- 
Gregor, 23  Cal.  342.) 

3.  The  effect  of  the  books  as  evidence  was  carefully  guarded 
by  the  instructions  of  the  court.  ( Union  Water  Company  v. 
Crary,  25  Cal.  504.) 

McKee,  J. — In  this  case  the  only  issue  raised  by  the  plead- 
ings involved  the  question:  Whether  Oren  Joynt,  the  appel- 
lant, was  at  the  dates  of  the  transactions  in  controversy,  a 
co-partner  with  the  other  defendants  in  the  firm  of  Hubard 
Ward  & Company.  The  transactions  with  the  company  took 
place  in  March,  1877. 

At  the  trial  of  the  issue,  after  evidence  had  been  given  on 
behalf  of  the  plaintiffs,  tending  to  prove  that  on  the  first  of 
March,  1876.  Oren  Joynt,  George  C.  Joynt,  and  Hubard  Ward 
formed  a partnership,  under  the  firm  name  of  Hubard  Ward  & 
Co.,  and  that  in  March,  1877,  Oren  Joynt  was  still  a member 
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of  the  firm  and  continued  therein  until  the  failure  of  the  firm  in 
the  fall  of  1877,  counsel  for  the  plaintiffs  proved  the  identity  of 
the  cash  book,  journal,  and  ledger  of  the  firm,  and,  in  connection 
therewith,  gave  evidence  tending  to  prove  that  the  defendant, 
during  the  years  1876-77,  had  had  access  to  the  books,  and  on 
several  occasions  had  examined  them  and  caused  balance  sheets 
to  be  taken  from  them  and  rendered  to  him.  Upon  that  evi- 
dence the  plaintiffs  then  offered  some  of  the  entries  in  the  books 
and  the  books  themselves  as  evidence,  and,  over  the  objections 
of  the  defendant,  the  court  admitted  them,  and  the  ruling  is 
assigned  as  error. 

In  and  of  themselves  the  books  were  not  admissible  for  the 
purpose  of  proving  partnership.  Until  there  was  evidence  of 
the  fact,  at  the  times  of  the  entries  on  the  books,  the  entries  are 
to  be  regarded  as  res  inter  alios,  mere  declarations  of  a third 
person,  and  not  made  under  oath,  which  are  not  binding  and  are 
inadmissible  to  prove  the  fact  Partnership,  like  agency,  must 
be  proved  by  evidence  aliunde.  But  when  there  is  such  evi- 
dence, sufficient  in  the  judgment  of  the  court  to  lay  the  founda- 
tion for  the  admission  of  corroborative  evidence,  then  the 
nooks  and  the  entries  therein  may  be  admitted  as  the  facts  and 
declarations  of  parties  between  whom  such  a relationship  exists. 
( Abbott  v.  Pearson,  130  Mass.  191;  Robins  v.  Warde,  111 
Mass.  244;  McNeill’s  Exrs.  v.  Reynolds,  9 Ala.  318.) 

The  case  of  Hale  v.  Brennan,  23  Cal.  612,  like  the  case  in 
hand,  involved  a question  of  partnership,  L e.,  whether  there 
existed,  between  the  plaintiff  and  the  testator  of  the  defendant 
in  the  case,  a co-partnership  in  the  business  of  keeping  a hotel. 
At  the  trial  it  was  admitted  that  the  plaintiff  was  owner  of  one 
half  of  the  hotel;  evidence  was  also  given  tending  to  prove  that 
the  business  had  been  carried  on  and  the  books  kept  in  the 
name  of  the  “ Santa  Cruz  Hotel  ”;  that  the  entries  in  the  books 
had  been  made  by  the  testator  and  the  clerk  of  the  hotel,  and 
that,  after  the  death  of  the  testator,  the  plaintiff  had  taken  pos- 
session of  the  books.  Upon  that  proof  the  books  were  offered 
and  admitted  in  evidence,  and  it  was  held  they  were  properly 
admitted.  “ They  may,”  say  the  court,  “ have  offered  very  little 
evidence  upon  the  main  question;  ....  but  if  they  afforded 
any  they  were  admissible.” 
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Of  course,  the  admissibility  of  the  books  depended  upon  the 
preliminary  proof  of  partnership  before  the  court  at  the  time 
when  the  books  were  offered  as  evidence.  But  whether  there 
was  sufficient  evidence  of  the  fact,  to  serve  as  a foundation  for 
their  admission,  was  a question  for  the  court,  although  the  fact 
itself  was  ultimately  to  be  found  by  the  jury. 

It  is  conceded  that  the  admissibility  of  the  books  was  a ques- 
tion for  the  court;  but  it  is  claimed  that  the  defendant  had  the 
right  to  introduce  counter-testimony  upon  the  point  of  access 
and  examination  of  the  books,  and  that  the  right  was  denied 
him.  The  record  shows  no  denial  of  the  right,  if  such  existed ; 
for  it  shows  that  after  the  witnesses  who  had  testified  to  the 
defendant’s  access  to  and  examination  of  the  books,  had  been 
cross-examined  by  his  counsel,  the  counsel  then  stated  to  the 
court : “ If  the  court  thinks  the  admissibility  of  the  books  de- 
pends on  that  testimony,  which  is  a question  for  the  court,  I 
think  we  would  have  a right  to  introduce  counter-testimony 
upon  that  point,  as  to  whether  Joynt  ever  examined  the  books. 
We  offer  to  put  Oren  Joynt  on  the  stand  to  show  that  he  never 
did.”  Upon  this  offer  no  ruling  was  made  by  the  court,  nor  was 
one  pressed;  and  the  court  ruled  “that  the  books  were  admis- 
sible under  the  showing  made.”  To  that  ruling  no  exception 
was  taken.  But  when  the  entries  on  the  books  were  offered, 
objections  were  made  that  " they  were  not  admissible  to  prove 
partnership,  and  that  the  court  should  not  pass  upon  the  admis- 
sibility of  the  books  until  it  has  heard  the  evidence  on  both 
sides.”  Those  objections  were  overruled,  and  to  that  the  de- 
fendant then  excepted. 

But  the  ruling  was  not  erroneous;  for  the  books  had  been 
admitted,  and  the  entries  upon  them,  which  were  proposed  to 
be  read  to  the  jury,  tended  to  provo  that  the  defendant  was  a 
member  of  the  firm,  and  participated  in  its  profits.  Besides,  a 
court  is  not  bound  to  take  counter-proof  upon  a preliminary 
question  raised  for  its  consideration  and  decision  as  to  the  ad- 
missibility of  corroborative  evidence  of  a fact  in  issue.  It  may 
permit  such  a course  to  be  taken;  but  whether  it  will  or  not 
is  a matter  within  its  discretion,  with  which  the  appellate  court 
will  not  interfere  unless  there  has  been  an  abuse  of  discretion. 
(Yerzan  McGregor, 23  Cal.  342 ; Butler  v.Beech,55  C&L  29.) 
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Nor  was  the  defendant  deprived  by  the  ruling  of  the  con  rt  of 
the  right  to  prove  on  the  trial  that  he  had  not  had  access  to  the 
books  and  had  not  examined  them.  That  right,  indeed,  was 
reserved  to  him  by  the  court,  but  he  refused  to  exercise  it;  for, 
so  far  aa  the  record  shows,  at  no  time  during  the  trial  did  he 
offer  any  evidence  in  rebuttal  of  the  plaintiff’s  evidence;  conse- 
quently there  is  nothing  in  the  record  contradicting  the  evidence 
in  the  case,  that  the  defendant  had  access  to  the  books,  examined 
them,  and  had  balance  sheets  taken  from  them  and  furnished  to 
him;  nor  is  there  any  evidence  in  the  record  to  disprove  the 
partnership. 

Moreover,  the  court  in  its  charge  to  the  jury  instructed  them 
that  “they  should  not  consider  the  books  at  all  as  evidence, 
unless  they  believed  from  the  evidence  that  the  defendant  knew 
their  contents,  or  consented  to  the  entries  made  in  them,  or 
knowing  of  them  assented  to  them  afterwards.”  The  right  of 
the  defendant  could  not  have  been  more  carefully  guarded. 
There  is  no  affirmative  and  prejudicial  error  in  the  record. 

Judgment  and  order  affirmed. 

McKinbtrt,  and  Ross,  JJ. — We  concur.  There  was  evi- 
dence tending  to  prove  that  Joynt  was  informed  of  the  contents 
of  the  books  without  objecting  to  the  manner  in  which  they 
were  kept.  Evidence  of  his  having  examined  the  books,  to- 
gether with  the  entries  themselves,  properly  went  to  the  jurj 
as  tending  to  prove  his  recognition  of  the  partnership. 

Ilearing  in  Bank  denied. 


[Department  Two.  — Msy  9,  1888.) 

WILLIAM  TREXOUTH,  Appellant,  v.  ALEXANDER 
GORDON  et  al.,  Respondents. 

Ejectksnt  — Bvidinck. — Under  the  circumstances  set  forth  in  the  opln* 
Ion  of  the  court,  hel d,  that  It  was  competent  for  the  defendants  to  defeat  the 
action  by  showing  that  the  legal  title  was  outstanding  In  third  persons,  with* 
out  connecting  themselves  with  such  title. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
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and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

James  B.  Townsend,  for  Appellant. 

Houghton  & Reynolds,  and  M.  0.  Cobb,  for  Respondents. 

The  plaintiff  must  recover  upon  the  strength  of  his  own  title, 
and  not  on  the  weakness  of  the  title  of  the  defendants;  that 
being  so,  defendants  can  show  title  out  of  plaintiff  and  in  a 
third  party.  ( Moore  v.  Tice,  22  Cal.  516;  Dyson  v.  Bradshaw, 
23  Cal.  536;  Coryell  v.  Cain,  16  Cal.  567.) 

Mybick,  J. — This  is  an  action  of  ejectment  Plaintiff 
alleges  possession  and  ownership  in  himself  on  the  1st  of  July, 
1S74,  and  an  ouster  on  that  day  by  defendants. 

Plaintiff’s  claim  of  title  is,  in  substance,  as  follows:  One 

Antonino  Buelna  was  the  owner  of  a Mexican  grant  for  four 
leagues.  He  died  testate,  leaving  a widow  surviving  him.  His 
will  devised  the  four  league  grant,  to  each  of  five  persons  an 
undivided  one  fifth,  his  widow  being  one  of  the  five.  Another 
of  the  five  was  one  Juan  Bautista  Buelna,  who  died,  leaving 
two  children.  Plaintiff  claims  title  as  grantee  of  these  two 
children.  The  widow  of  Antonino  executed  to  Salvador  Castro 
a deed  of  one  league  of  the  land,  who  presented  to  the  United 
States  land  commission  a petition  to  have  the  same  confirmed  to 
him.  The  land  was  so  confirmed,  and  a patent  was  issued  in 
1861.  The  widow  presented  a petition  for  the  confirmation  to 
her  of  the  other  three  leagues,  which  was  granted,  and  a patent 
issued  in  1861.  In  the  proceedings  before  the  land  commis- 
sion the  petitioners  claimed  to  be  the  owners,  respectively,  of 
the  lands  petitioned  for. 

Each  of  the  defendants  has  been  in  the  possession  of  the  tract 
claimed  bv  him  for  ten  years  before  the  suit  was  commenced, 
under  deeds,  claiming  ownership. 

There  is  no  evidence  that  either  plaintiff  or  his  grantors,  the 
children  of  Juan  Bautista  Buelna,  were  ever  in  possession  of 
any  of  the  premises  in  controversy;  nor  is  there  any  evidence 
that  the  father  of  the  grantors  was  ever  in  possession  of  any 
particular  parcel  of  the  land.  He  lived  on  the  land  in  1844, 
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but  on  what  portion,  or  how  much  he  occupied,  if  any,  does  not 
appear;  for  aught  that  appears  he  may  have  been  a tenant  of 
the  claimant.  His  children  were  there  in  1844;  one  was  born 
that  year,  and  one  the  year  before.  He  died  in  1846;  where, 
Joes  not  appear.  The  children  had  no  interest  prior  to  the 
death  of  their  father;  and  there  is  no  evidence  that  they  have 
been  on  the  land  or  in  possession  since  that  event.  Under  such 
circumstances  it  was  competent  for  the  defendants  to  defeat 
the  plaintiff’s  right  to  recover  (even  if  he  otherwise  would  have 
had  the  right),  by  proving  that  the  persons  holding  the  legal 
title  had  conveyed  the  same  to  third  persons  without  connecting 
themselves  with  that  legal  title. 

Judgment  and  ->rder  affirmed. 

Thobnton,  J..  and  Shabpstein,  J.,  concurred. 


[Department  One. — May  11.  188S.J 

WILLIAM  MOHLE,  Appellant,  v.  'WILLIAM 
TSOHIRCH,  HENRY  DIERKS,  Respondent. 

Attachment — PnaireaiiiD  Cuim  — Constitutional  Law. — In  an  attach 
ment  suit  certain  laborers  care  notice  of  preferred  claims  noder  section  1206 
of  the  Code  of  Clrll  Procednre,  and  on  the  recovery  of  a judgment  In  that 
suit,  the  attached  property  having  been  previously  sold  under  a stipulation 
between  the  parties,  and  the  preferred  claims  having  also  been  prosecuted  to 
Judgment,  the  court  ordered  that  the  latter  Judgment  be  Brat  paid  out  of  the 
proceeds  of  the  sale.  On  appeal  from  this  order,  the  section  of  the  Code 
creating  the  preference  was  objected  to  as  being  unconstitutional,  and  It  waa 
farther  objected  that  the  preference  vrns  lost  by  the  sale  of  the  property 
under  the  stipulation  Instead  of  an  execution.  Held,  that  neither  of  these 
objections  waa  well  taken. 

In. — Assignment  of  tiih  Claims. — In  such  a case  the  preference  given  Is 
not  affected  by  an  assignment  of  tbo  claims  after  the  service  of  the  notice. 
Id.—  ScrriciSNcv  or  Noticb. — The  notice  waa  served  on  the  day  succeeding 
the  levy  of  the  attachment,  and  contained  a statement  that  the  claims  were 
“ for  work  and  labor  done  for  the  defendant  during  the  past  sixty  days.” 
Be Id,  that  the  notice  waa  sufficient  to  ahow  that  the  claims  were  for  services 
rendered  wlttln  sixty  days  prior  to  the  levy. 

Appeal  from  an  order  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco,  directing  the  payment  of  certain 
moneys  in  the  hands  of  the  sheriff. 

The  fact*  are  stated  in  the  opinion  of  the  court. 
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E.  B.  Drake,  for  Appellant 

C.  E.  Royce,  for  Respondent 

Per  Curiam. — Defendant  was  indebted  to  plaintiff  in  the 
sura  of  six  hundred  dollars  money  loaned,  and  the  further 
sum  of  ninety-eight  dollars  for  wages  as  a laborer,  a portion  of 
the  latter  sum  being  for  work  done  within  sixty  days  prior  to 
the  levy  of  the  attachment  as  hereinafter  mentioned. 

Plaintiff  brought  suit  to  recover  his  gross  demand,  and  issued 
therein  an  attachment  on  the  13th,  which  was  levied  upon  per- 
sonal property  of  defendant  on  the  15th  of  November,  1880. 
On  the  16  th  of  the  same  month  six  laborers  served  a notice  of 
preferred  claims,  under  section  1206,  Code  of  Civil  Procedure, 
on  the  sheriff,  the  plaintiff  and  the  defendant,  and  the  same  day 
they  and  the  plaintiff  stipulated  and  agreed  with  defendant,  by 
written  stipulation  filed  in  the  action,  that  the  attached  prop- 
erty should  be  sold  on  the  18th  “ for  the  benefit  of  this  plaintiff 
■or  those  who  were  entitled  to  the  proceeds  of  said  property.” 
On  the  18th  judgment  was  entered  by  confession  in  the  action, 
and  the  property  was  sold  by  the  sheriff  for  six  hundred  and 
twenty-five  dollars,  which  sum  is  now  in  the  hands  of  that 
officer. 

Five  of  the  six  laborers  subsequently  assigned  their  claims 
to  the  sixth,  Dierks,  who,  on  the  24th  of  November,  within  the 
ten  days,  brought  suit  to  recover  the  amount  of  the  claims  and 
recovered  judgment  in  the  justices’  court. 

Afterward  Dierks,  on  petition  filed  in  this  action,  obtained  an 
order  on  the  plaintiff  and  the  sheriffs  to  show  cause  why  the 
latter  should  not  pay  the  amount  of  said  justice’s  judgment  out 
of  the  moneys  in  his  hands.  On  the  19th  of  January,  1881, 
the  Superior  Court  made  the  order  for  the  sheriff  to  pay  the 
amount  of  said  judgment,  from  which  this  appeal  was  taken. 

It  is  contended  by  appellant  that  section  1206  of  the  Code  of 
Civil  Procedure  is  unconstitutional,  in  that  it  provides  for  tak- 
ing private  property  without  due  process  of  law,  and  that  it  is 
special  legislation.  The  section  provides  for  notice  to  the 
attaching  creditor,  and  the  latter  knows  that  his  attachment 
will  hold  the  property  for  the  benefit  of  the  claims  of  the  pre- 
ferred class  which  may  be  established.  Our  attention  has  not 
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been  called  to  any  subdivision  of  section  25  of  article  4 of  tbe 
State  Constitution,  which  prohibits  such  legislation  as  is  enacted 
in  section  1208  of  the  Code  of  Civil  Procedure. 

It  is  also  urged  that  the  claimants  lost  their  preference  be- 
cause the  sale  was  not  made  under  execution,  but  under  a stipu- 
lation in  the  cause  made  by  plaintiff,  defendant,  and  the  labor 
claimants.  The  sale  under  the  stipulation  was,  however,  but  a 
substituted  sale  for  one  under  execution. 

It  is  also  urged  that  the  judgment  in  this  action  was  for 
ninety-eight  dollars  for  labor  done,  and  therefore  the  claim- 
ants and  their  assignee,  Dierks,  are  prohibited  from  a prefer- 
ence as  to  that  sum.  But  as  the  funds  in  the  hands  of  the 
sheriff  was  six  hundred  and  twenty-five  dollars,  and  the  amount 
directed  to  be  paid  to  respondent  was  two  hundred  and  seventy- 
six  dollars,  leaving  a balance  of  more  than  ninety-eight  dollars 
to  be  applied  on  plaintiff’s  judgment  herein,  the  point  of  ap- 
pellant is  not  available  here. 

Appellant  claims  the  notice  of  the  claims  of  the  laborers  did 
not  show  that  their  claims  were  for  services  rendered  within 
sixty  days  prior  to  the  levy  of  attachment  herein.  The  attach- 
ment was  levied  on  the  15th  of  November,  and  the  notice 
(served  on  the  sixteenth)  contains  a statement  that  the  claims 
were  “ for  work  and  labor  done  for  the  said  defendant  during 
the  past  sixty  days.” 

Another  point  of  appellant  is  that  the  laborers  asserting 
their  preferred  claims  lost  the  benefit  of  section  1206  by  the 
assignment  to  one  of  their  number,  and  the  prosecution  of  their 
claims  to  judgment  by  him.  We  can  see  no  legal  reason  why, 
after  liens  in  favor  of  the  claims  have  attached  by  reason  of  tho 
notice,  an  assignment  of  the  claims  should  not  carry  the  benefit 
of  the  liens.  Such  must  be  the  effect  of  the  assignment  if 
valid,  and  the  assignment  is  ndt  expressly,  nor  do  we  think 
impliedlv,  prohibited  by  the  section  of  the  Code. 

Order  affirmed. 
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[Department  One. — May  11,  1683.] 

D.  BIAGJ,  Respondent,  v.  JOHN  HOWES  et  a l., 
Appellants. 

Appeal  — Dismissal  op  — Undertaking. — The  defendants  appealed  from  an 
order  dismissing  a motion  for  a new  trial  by  serving  and  tiling  a notice  and 
giving  the  undertaking  required  by  section  Ml  of  the  Code  of  Civil  Procedure. 
Subsequently  they  served  and  Sled  a notice  of  appeal  from  the  Judgment  and 
filed  the  undertaking  required  by  section  942  of  that  Code.  The  plaintiff 
moved  to  dismiss  the  appeal  from  the  Judgment,  because  the  undertaking  re- 
quired by  section  941  bad  not  been  given.  Held,  1.  That  the  appeal  from  the 
Judgment  Is  Ineffectual  for  want  of  the  undertaking  required  by  section  941  — 
the  undertaking  on  appeal  from  the  order  dismissing  the  motion  for  a new 
trial  being  Inapplicable  to  the  appeal  rrom  the  Judgment  2.  That  the  at- 
tempted appeal  from  the  Judgment  falling,  there  la  no  such  appeal  pending, 
and  the  motion  to  dismiss  must  be  denied  on  that  ground,  thia  course  being 
regarded  as  the  better  practice  In  such  a case. 


Motion  to  dismiss  an  appeal  from  a judgment  of  tlie  Supe- 
rior Court  of  the  city  and  county  of  San  Francisco. 

Henry  E.  Highton,  for  Appellants. 

P.  B.  Nagle,  for  Respondent 

Per  Curiam. — Respondent  moves  to  dismiss  the  appeal 
from  the  judgment 

Judgment  was  rendered  and  entered  in  the  conrt  below  in 
favor  of  plaintiff  March  28,  1882.  On  the  2d  of  June  follow- 
ing, defendant’s  motion  for  a new  trial  was  dismissed  by  tho 
Superior  Court  On  the  17th  of  the  same  month  defendant 
Sled  and  served  a notice  of  appeal  from  the  order  dismissing 
his  motion  for  a new  xml,  and  on  the  same  day  filed  an  under- 
taking on  appeal,  as  required  by  section  941  of  the  Code  of 
Civil  Procedure. 

July  12,  1882,  defendant  served  and  filed  a notice  of  appeal 
from  the  judgment,  and  on  the  same  day  filed  the  undertaking 
provided  for  in  section  942  of  the  Code. 

Here  was  an  attempt  to  take  two  separate  and  distinct  appeals 
at  different  dates.  The  question  is,  could  defendant,  after  hav- 
ing perfected  an  appeal  from  the  order  dismissing  the  motion 
for  a new  trial  — assuming  the  order  to  be  appealable  — give 
this  court  jurisdiction  of  an  appeal  from  the  judgment  by  sub- 
sequently filing  and  serving  a notice  of  appeal  therefrom  with- 
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out  giving  the  undertaking  required  by  section  941.  Section 

940  of  the  Code  of  Civil  Procedure  declares  “ the  appeal  is 
ineffectual  for  any  purpose  unless  within  five  days  after  service 
of  the  notice  of  appeal”  the  undertaking  required  by  section 

941  be  filed.  In  the  case  before  us  no  such  undertaking  was 
filed  within  five  days  after  service  of  the  notice  of  appeal  from 
the  judgment.  The  undertaking  filed  within  five  days  after 
service  of  notice  of  the  appeal  from  the  order  does  not  refer  to 
and  cannot  be  made  applicable  to  the  subsequent  and  independ- 
ent notice  of  appeal  from  the  judgment. 

This  is  not  the  case  of  a single  notice  of  appeal  from  a judg- 
ment and  order  denying  a new  trial,  followed,  within  the  time 
limited,  by  an  undertaking  for  costs  and  damages  in  this  court. 

"We  cannot  consider  the  notice  of  appeal  from  the  judgment 
as  of  any  avail,  and  inasmuch  as  no  appeal  from  the  judgment 
is  pending,  the  motion  to  dismiss  is  denied.  ( Reed  v.  Kimball, 
52  Cal.  325.) 

The  practice  with  respect  to  such  attempted  appeals  has  not 
been  uniform.  Sometimes  they  have  been  “ dismissed.”  But 
as  such  dismissals  should  be  without  prejudice,  the  form  of  the 
order  is  not  very  material.  We  consider  it  better  practice,  how- 
ever, simply  to  refuse  to  hear  the  party  who  claims  to  have 
appealed,  without  having  appealed  in  fact 

The  motion  is  denied. 


[Department  One. — Mejr  11,  1883.] 

WILLIAM  H.  CLARK,  Respondent,  v.  HANNAH  M. 
SMITH,  Executrix  of  the  Last  Will  and  Testament 
of  Hiram  Smith,  Deceased,  Appellant. 

Summons  — Servicb — Motion  to  Dismiss. — In  an  action  on  a promissory 
note  given  by  the  deceased,  and  to  foreclose  a mortgage  executed  to  secure 
Its  payment,  the  summons  was  served  on  the  executrix  by  publication  ten 
years  after  the  commencement  of  the  action,  and  the  executrix  thereupon 
moved  the  cour^  to  vacate  the  summons  and  dismiss  the  action  as  to  her  for 
want  of  diligence  In  Its  prosecution.  It  appeared  that  the  deceased  had  con- 
veyed the  mortgaged  property  to  another  person,  and  was  not  the  owner  of  It 
at  the  time  of  his  death.  It  also  appeared  that  a claim  for  the  payment  of 
the  debt  had  been  presented  to  the  executrix  In  due  time,  and  rejected  by 
her.  The  court  denied  the  motion  on  condition  that  the  plaintiff  file  a stlpu- 
LXIII.  Cal.— 25. 
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!*ttan  waiving  bU  right  to  a judgment  for  any  deficiency  that  might  arise  cm 

a sale  of  the  mortgaged  premises.  Held,  that  under  these  circumstances  the 

action  of  the  court  below  should  not  be  disturbed. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

There  was  a large  number  of  defendants,  but  the  only  ques- 
tion on  appeal  was  between  the  plaintiff  and  the  executrix.  As 
an  excuse  for  the  delay  in  se/ving  the  summons,  it  was  shown 
that  she  had  been  absent  from  the  State  nearly  all  the  time  sub- 
sequent to  the  commencement  of  the  action,  and  that  her  place 
of  abode  could  not  be  ascertained  by  the  plaintiff. 

Stetson  & Houghton,  for  Appellant 

B.  S.  Brooks,  for  Respondent 

Pee  Oueiam. — Hiram  Smith  deceased  January  17,  1870. 
In  his  lifetime  he  gave  to  plaintiff  his  promissory  note,  and  to 
secure  the  same  executed  a mortgage  upon  certain  real  property. 
After  Smith’s  death  plaintiff  presented  to  Hannah  M.  Smith, 
executrix  of  his  estate,  his  claim  for  the  payment  of  his  mort- 
gage debt,  which  she  rejected,  May  28,  1870.  Plaintiff  began 
this  suit  to  foreclose  the  mortgage  on  the  26th  of  August,  1870. 

In  the  summer  of  1880,  on  application  of  plaintiff,  an  order 
was  made  that  service  of  summons  by  publication  be  made  upon 
Hannah  M.  Smith,  and  an  alias  summons  was  then  issued. 
Subsequently  Hannah  M.  Smith  moved  the  court  to  dismiss  the 
action  against  her,  and  to  vacate  the  alias  summons,  on  the 
ground  that  plaintiff  had  failed  to  prosecute  the  action  with  due 
diligence. 

The  motion  was  denied,  “bnt  upon  condition  that  the  plaint- 
iff file  herein  within  five  days  after  receiving  notice  of  this 
order,  a stipulation  waiving  all  claim  for  judgment  for  any 
deficiency  that  may  arise  after  the  sale  of  the  mortgaged  prem- 
ises,” etc.  Hannah  M.  Smith  appeals  from  this  order. 

It  is  stated  iq  the  points  of  appellant’s  counsel  that  in  his 
lifetime  niram  Smith  sold  the  mortgaged  land  to  one  B.  F. 
Moulton. 

In  his  affidavit,  filed  by  appellant  on  her  motion  to  dismiss 
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in  the  court  below,  John  W.  Stewart  swears  that  he  is  the  sole 
surviving  executor  of  B.  F.  Moulton,  deceased,  and  that  “ said 
B.  F.  Moulton  was,  at  the  time  of  his  death,  the  owner  of  the 
land  in  the  complaint  described,  having  acquired  the  same  by 
purchase  from  Hiram  Smith,”  etc.  Appellant  on  said  motion 
also  filed  the  affidavit  of  James  F.  Gossett,  who  swears  therein 
that  he  was  appointed  by  the  Probate  Court  one  of  the  ap- 
praisers of  the  estate  of  B.  F.  Moulton,  deceased,  that  the  premi- 
ses described  in  the  complaint  were  included  in  the  inventory  of 
the  estate  of  Moulton. 

It  thus  appears  that  the  appellant  has  become  merely  a nom- 
inal defendant.  The  order  of  the  court  below  by  its  terms 
limits  the  plaintiff  to  a collection  of  his  mortgage  debt  out  of 
the  land  mortgaged,  the  title  to  which,  by  appellant’s  own  show- 
ing, had  passed  to  Moulton  in  the  lifetime  of  Hiram  Smith. 
Under  the  circumstances,  even  if  we  would  have  otherwise  been 
inclined  to  interfere  with  the  discretion  of  the  Superior  Court, 
we  decline  to  reverse  an  order  which  sufficiently  protects  the 
estate  of  Hiram  Smith  and  hiB  heirs. 

Judgment  affirmed. 


[Department  One. — M«j  It,  1S8S.] 

DENNIS  C.  DIN  AN,  Respondent,  v.  F.  FITZ  GIB- 
BON bt  al.,  Appellants. 

48  S AULT DmXDLT  WEAPON PROTECTION  OF  PROPERTY  — INSTRUCTIONS. 

The  plaintiff  sued  to  recover  damages  for  an  alleged  assault  In  which  he  was 
seriously  wounded  by  the  discharge  of  a gun.  The  defendant  Gibbon  and  the 
mother  of  the  plaintiff  were  the  owners  of  adjoining  lots  In  the  city  of  Rnn 
Francisco,  and  a dispute  existed  between  them  as  to  the  division  line.  Gibbon 
erected  a shed  about  ten  feet  high  near  the  line,  and  the  plaintiff  claimed  that 
the  roof  of  the  shed  projected  over  upon  the  land  of  his  mother.  Gibbon  wss 
notified  of  the  projection,  but  disregarded  the  notice.  There  was  evidence 
tending  to  show  that  he  believed  the  shed  to  be  wholly  on  his  own  *and.  that 
at  the  time  of  the  assault,  the  plaintiff,  assisted  by  several  other  persons.  was 
proceeding  with  force  and  violence  to  remove  what  he  claimed  to  be  the  pro 
jectlng  portion  of  the  roof,  that  Gibbon  was  not  present,  but  his  nephew, 
acting  under  directions  from  him.  appeared  with  a loaded  gun.  and  declared 
his  Intention  to  protect  the  shed  from  Injury,  that  the  plaintiff  am]  one  of 
the  persons  with  him  attempted  to  get  possession  of  the  gun,  and  that  a 
struggle  ensued  In  the  course  of  which  the  gun  was  discharged  and  the  wound 
Inflicted.  The  court  Instructed  the  Jury  substantially  that  the  mere  fact  of 
the  use  of  such  a weapon  gave  the  plaintiff  the  right  to  recover,  held,  that 
the  Instruction  was  erroneous. 
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Appeal,  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  facts  are  stated  in  the  opinion  of  Me.  Justice  McKee. 

I 

Jarboe  & Harrison,  for  Appellants,  argued  that  the  instruc- 
tion of  the  court  as  to  the  right  to  use  fire-arms  in  defense  of 
property  was  erroneous,  citing  section  197  of  the  Penal  Code; 
Pond  v.  The  People,  8 Mich.  166;  People  v.  Flanagan,  60  Cal. 
2 ; Miller  v.  State,  74  Ind.  1 ; Taylor  v.  Clendening,  4 Kan. 
534;  Morris  v.  Plait,  32  Conn.  75. 

Fox  & Kellogg,  for  Respondent,  argued  that  the  defendants 
were  not  acting  in  defense  of  person  or  habitation,  and  that  the 
instructions  of  the  court,  taken  as  a whole,  fairly  submitted  the 
case  to  the  jury,  citing  Brooks  v.  Crosby,  22  Cal.  42 ; Conroy  v. 
Duane,  45  Cal.  597 ; Siemers  v.  Eisen,  64  Cal.  418. 

McKee,  J. — This  was  an  action  to  recover  damages  as  com- 
pensation for  injuries  sustained  from  an  assault  on  the  plaintiff 
alleged  to  have  been  committed  by  the  defendants. 

The  case  was  given  to  the  jury  upon  evidence  tending  to  show 
that  the  alleged  assault  had  been  committed  under  the  following 
circumstances:  Defendant  Gibbon  and  the  mother  of  the  plaintiff 
were  owners  of  adjacent  parcels  of  land  in  the  city  of  San  Fran- 
cisco. There  was  a dispute  between  them  as  to  the  true  division 
line  of  the  lots.  Gibbon  had  constructed  near  to  what  he  be- 
lieved to  be  the  line  a shed  about  ten  feet  high,  the  roof  of 
which,  according  to  the  assertion  of  the  plaintiff,  projected  over 
a part  of  his  mother’s  lot  and  came  near  to  her  house.  Kotiee 
of  the  projection  was  given  to  the  defendant,  but  he  gave  no  heed 
to  it.  In  that  state  of  the  question,  the  plaintiff  on  the  25th  of 
September,  1876,  took  several  men  on  to  his  mother’s  lot  to  saw 
off  that  part  of  the  roof  of  the  shed  which  extended  over  so 
much  of  his  mother’s  lot  as  lay  between  her  house  and  the  sup- 
posed dividing  line,  and  to  move  her  house  close  up  to  that  line. 
One  of  the  men  had  mounted  the  roof  of  the  shed  and  was  in 
the  act  of  sawing  off  the  projection  when  the  defendant,  Quinlan, 
appeared  on  the  balcony  of  the  house  on  Gibbon’s  lot  armed  with 
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a double-barreled  shotgun,  which  Gibbon  had  loaded  with  pow- 
der and  buckshot,  and  put  it  in  the  hands  of  Quinlan,  “ to  watch 
his  property  against  the  Dinans.”  To  prevent  Quinlan  from 
losing  the  gun  against  the  person  on  the  shed,  the  plaintiff  and 
another  caught  hold  of  the  gun  and  a contest  resulted  between 
the  parties,  in  which  the  gun  in  the  hands  of  Quinlan  was  dis- 
charged into  the  body  of  the  plaintiff,  severely  wounding  him. 

On  submitting  the  case  to  the  jury,  the  court,  among  other 
things,  instructed  them  as  follows: — 

“ 1.  You  are  instructed  that  the  controversy  over  this  pieco 
of  land  did  not  justify  the  use  of  fire-arms  in  its  settlement; 
that  a person  has  no  right  to  use  deadly  weapons  excepting  it 
he  in  the  defense  of  life  or  in  the  protection  of  his  domicile. 
'Those  are  the  only  cases  in  which  a party  is  authorized  under 
the  laws  of  this  State  to  use  anything  which  is  calculated  to 
produce  death. 

“ 2.  If  you  believe  from  the  evidence  that  the  defendant  did 
use  this  weapon  for  the  purpose  of  this  transaction  — for  the 
purpose  of  producing  great  bodily  injury  — if  he  used  it,  in 
fact,  at  all,  to  resist  the  encroachment  even  of  the  plaintiff  in 
this  action,  then  it  is  your  duty,  under  the  law,  to  find  a verdict 
against  him  for  the  actual  damages  which  the  plaintiff  sus- 
tained, whether  there  was  malice  in  it  or  not. 

“8.  The  very  fact  that  the  defendant  used  this  unlawful 
weapon  gives  the  plaintiff  the  right  to  recover.” 

Of  course,  if  the  evidence  showed  that  the  defendant  only 
used  the  weapon  for  the  deliberate  purpose  of  producing  great 
bodily  injury  on  the  plaintiff,  it  would  have  been  the  duty  of 
the  jury  to  find  for  the  plaintiff.  The  use  of  a deadly  weapon 
for  such  a purpose  would  render  a party  not  only  civilly  but 
criminally  liable.  No  one  is  justifiable  in  law,  even  under  a 
pretense  of  right,  to  inflict  on  another  a wanton  and  malicious 
assault.  But  if  the  defendant  used  the  weapon  “ to  resist  the 
encroachment  of  the  plaintiff”  as  a trespasser  on  his  premises, 
such  use  would  not  be  unlawful,  unless  it  was  unnecessary.  For 
there  is  no  doubt  that  a person  in  the  lawful  possession  of  prem- 
ises has  a right  to  protect  them  or  to  eject  an  intruder  upon 
them;  and  in  the  exercise  of  his  right,  for  that  purpose,  he  may 
use  such  force  as  may  be  reasonably  necessary.  Acting  within 
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the  limits  of  a reasonable  use  of  force  to  protect  himself  or  his 
property  he  is  justifiable  in  law;  but  if  he  exceeds  the  force 
necessary  he  becomes  a trespasser  ab  initio.  Yet  the  necessity 
of  the  force  which  was  resorted  to  to  repel  the  “encroach- 
ment” of  the  plaintiff  upon  the  defendants’  premises,  and  the 
question  whether  the  defendants  used  more  force  and  violence 
upon  the  person  of  the  plaintiff  than  was  necessary  for  the 
protection  of  their  property,  should  have  been  left  to  the  jury. 
It  was  interfering  with  their  constitutional  right  to  determine 
all  matters  of  fact,  for  the  court  to  instruct  them  that  the  mere 
use  of  the  weapon  to  resist  the  encroachment  of  the  plaintiff 
gave  him  the  right  to  recover. 

Besides,  if  the  plaintiff  was  the  aggressor,  and  had  actually 
employed  others  to  destroy  what  was  confessedly  the  property  of 
the  defendant,  and  was  aiding  and  abetting  them  in  such  at- 
tempt to  destroy  it,  in  the  performance  of  which  he  received  his 
injuries,  these  circumstances  were  proper  for  the  consideration 
of  the  jury  in  mitigation  of  damages,  although  they  may  not 
have  been  sufficient  to  justify  the  defendants  for  the  use  of  a 
deadly  weapon;  and  it  was  error  to  lead  the  jury  away  from  tho 
consideration  of  these  things  by  instructing  them  that  the  mere 
use  of  the  weapon  entitled  the  plaintiff  to  their  verdict 

Judgment  and  order  reversed,  and  cause  remanded  for  a new 
trial. 

Ross  and  McKinsthy,  JJ. — In  view  of  the  testimony  on 
the  part  of  defendants,  we  agree  that  the  court  below  erred  in 
giving  the  third  instruction  mentioned  in  the  opinion  of  Mb. 
Justice  McKee,  and,  therefore,  concur  in  the  judgment 


[Department  One. — May  11,  1883.] 

MARY  FINNIGAN,  Appellant,  v.  THE  HIBERNIA. 
SAYINGS  & LOAN  SOCIETY  et  al.,  Respondents. 

HcsnASD  akd  Wire  — Rabmbob  of  Wifb. — Under  section  168  of  the  Cltil 
Code,  the  earnlnga  of  the  wife  are  not  liable  for  the  debts  of  the  husband. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
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• and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  lower  court  found  that  the  plaintiff  and  the  defendant 
Daniel  Finnigan  were  husband  and  wife,  and  had  been  such 
since  the  year  1850,  and  that  while  this  relation  existed  plaintiff 
made  the  sum  of  $1,874.29,  by  renting  rooms  and  conducting 
a saloon  business,  within  five  years  last  past,  and  that  during 
this  time  the  defendant  Daniel  Finnigan  contributed  nothing 
to  the  support  of  the  plaintiff  or  his  family,  and  that  plaintiff 
and  defendant  did  not  cohabit,  because  cohabitation  wa9  dis- 
agreeable to  plaintiff,  and  because  she  refused  to  cohabit  with 
the  defendant  Daniel  Finnigan.  She  was  not  a sole  trader. 
She  deposited  the  money  in  the  bank,  and  it  was  seized  under  an 
execution  against  the  husband. 

Charles  F.  Hanlon,  for  Appellant 

A.  A.  Pardow,  for  Respondents. 

Pf.r  Curiam. — The  respondents’  proposition  in  this  case  is, 
that  money  earned  by  a wife  may  bo  taken  for  the  debt  of  her 
husband.  The  question  is  solved  by  a provision  of  the  Code 
not  referred  to  by  counsel  on  either  side.  It  is  section  168  of 
the  Civil  Code,  and  reads:  “The  earnings  of  the  wife  are  not 
liable  for  the  debts  of  the  husband.” 

That  part  of  the  judgment  appealed  from,  together  with  the 
order  denying  the  motion  for  a new  trial,  reversed,  and  cause 
remanded. 


[Department  One. — May  11,  1883.] 

JOHN  T.  JOHNSON,  Appellant,  v.  WILLIAM 
BROWN  bt  al.,  Respondents. 

Ejbotmext — Adverse  Possession. — A continuous  adverse  possession  of  land 
for  five  years  veata  the  occupant  with  title. 

Id. — Aoreed  Boundart. — Where  the  owners  of  adjacent  parcels  of  land  recof- 
nlie  a particular  line  as  tha  boundary  between  their  respective  parcels,  and 
hold  possession  adversely  In  conformity  to  such  line  for  more  than  live  years, 
each  Is  estopped  from  afterwards  questioning  tha  line  so  recognlsad  aa  the 
true  boundary. 
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Id. — Pat  mb  nt  o w Taxes.  — The  provision  of  the  Code  requiring  the  payment* 

of  taxes  as  an  element  of  adverse  possession,  has  no  application  where  the 

Statute  of  Limitations  had  run  prior  to  the  adoption  of  that  provision.  A title 

acquired  under  the  statute  cannot  be  divested  by  a subsequent  enactment. 

Appeal  from  an  order  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco  refusing  a new  trial 

The  facts  are  stated  in  the  opinion  of  the  court. 

C.  V.  Grey,  for  Appellant. 

Leonard  Reynolds,  for  Respondents 

The  authorities  are  abundant  to  the  point  that  when  the 
owners  of  adjoining  lands  have  acquiesced  for  a considerable 
time  in  the  location  of  a division  line  between  their  lands, 
although  it  may  not  be  the  true  line  according  to  the  calls  of 
their  deeds,  they  are  thereafter  precluded  from  saying  it  is  not 
the  true  line.  ( Sneed  v.  Osborn,  25  CaL  626.) 

When  a grantee  of  a lot  in  San  Francisco,  by  mistake  and  in 
good  faith,  takes  possession  of  a strip  adjoining  his  lot,  and 
remains  in  the  adverse  possession  of  it  for  five  years  subsequent 
to  the  Act  of  April  18,  1863,  such  adverse  possession  would 
bar  an  ejectment  (Grimm  v.  Curley,  43  Cal.  250;  Stuyvcsant 
v.  Dunham,  9 Johns.  61;  Coluiribet  v.  Pacheco,  48  Cal.  395; 
McCormick  v.  Bamum,  10  Wend.  104;  Adams  v.  Rockwell,  16 
Wend.  286;  Baldwin  v.  Brown,  16  N.  T.  359;  Reed  v.  Farr, 
35  N.  T.  113;  Biggins  v.  Champlin,  8 Pac.  C.  L.  J.  811.) 

McKee,  J. — Ejectment  to  recover  a strip  of  land  about  a 
foot  wide  and  a hundred  feet  deep. 

The  case  shows  that  the  land  formerly  belonged  to  the  plaint- 
iff, as  part  and  parcel  of  a tract  of  land  one  hundred  feet  wide 
and  one  hundred  feet  deep,  situate  on  the  Potrero  Nuevo  in 
the  city  and  county  of  San  Francisco.  In  October,  1870,  the 
plaintiff,  being  then  the  owner  of  the  tract,  sold  to  the  de- 
fendant a lot  twenty-five  feet  wide  and  one  hundred  feet  deep, 
off  the  southern  side  of  the  tract.  At  the  time  of  the  sale  he 
pointed  out  a fence  on  the  southern  side  as  the  southern  line  of 
the  tract.  The  defendant,  after  he  had  received  his  deed  for 
his  lot,  entered  within  that  fence,  and  with  a pole  and  tape  line 
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measured  off,  northerly  from  the  end  of  the  fence,  a distance,  as 
he  supposed,  of  twenty-five  feet  front  The  measurement  in- 
cluded the  strip  of  land  in  controversy,  but  the  fact  was  not 
known  to  the  plaintiff  or  the  defendant.  The  former  was  not 
present  at  the  measurement,  but  he  was  immediately  informed 
of  it  by  the  latter,  and  he  recognized  it  and  acquiesced  in  it  as 
correct  At  all  events,  being  coterminous  proprietors,  it  was 
then  agreed  between  them  that  if  the  defendant  would  build  his 
house  close  up  to  the  supposed  division  line,  the  plaintiff  would 
huild  a fence  along  the  line  from  the  house  to  the  rear  line  of 
the  lots.  The  house  and  fence  were,  in  fact,  built  by  the  respec- 
tive parties,  and  formed  what  was  supposed  to  be  the  northern 
line  of  the  defendant’s  lot;  and  that  line  in  connection  with 
the  fence  on  the  southern  side  made  an  enclosure  of  the  lot 
within  which  the  defendant  has  resided,  occupying  to  the  lines 
of  both  fences,  continuously  and  adversely  to  the  plaintiff,  as 
adjacent  proprietor,  from  October,  1870,  until  the  commence- 
ment of  the  action  in  June,  1878.  This  adverse  possession  of 
the  land  vested  the  defendant  with  title.  ( Cannon  v.  Siockmon, 
36  Cal.  539;  Arrington  v.  Liscom,  34  CaL  381;  Langford  v. 
Poppe,  56  CaL  73.) 

Besides,  where  owners  of  adjacent  parcels  of  land  have  occu- 
pied adversely  to  each  other  for  more  than  five  years,  their 
respective  tracts  by  a division  line,  which  each  has  recognized 
and  acquiesced  in  as  the  true  line,  during  all  of  that  time,  either 
is  estopped  from  afterwards  questioning  it  as  the  true  line. 
( Sneed  v.  Osborn,  25  Cal.  626;  Columbet  v.  Pacheco,  48  Cal. 
395 ; Moyle  v.  Connolly,  50  Cal.  295 ; Biggins  v.  Champlin,  59 
Cal.  113;  Cooper  v.  Vierra,  59  Cal.  282.) 

Evidence  as  to  the  payment  of  taxes  by  plaintiff  on  the  adja- 
cent lot  of  seventy-five  feet  front,  which  remained  to  the  plaint- 
iff after  he  had  conveyed  to  the  defendant,  was  properly  ex- 
cluded. The  evidence  was  immaterial.  The  defendant  was  not 
bound  to  prove  that  he  had  paid  the  taxes  levied  on  the  strip  of 
land  in  dispute,  to  establish  his  ndverse  possession  of  it;  for  the 
statute  requiring  the  payment  of  taxes  as  an  essential  element  of 
adverse  possession  was  not  passed  until  April.  1 878,  three  years 
after  the  Statute  of  Limitations  had  run  in  his  favor.  The  title 
acquired  under  the  Statute  of  Limitations  before  the  passage  of 
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the  law  could  not  be  divested  by  the  law.  ( Sharp  v.  Blanket \- 
ship,  59  Cal.  288.) 

Order  affirmed. 

Ross,  J.,  and  McKinbtry,  J.,  concurred. 


[Department  One.  — May  11,  1888.1 

D.  J.  QUIMBY,  Respondent,  v.  JOHN  L.  LYON  ct  al,, 
Appellants. 

Puimso  — Monet  Had  and  Received. — In  an  action  tor  money  bad  and  re- 
ceived to  tbe  use  of  the  plaintiff,  It  ts  not  necessary  to  allege  a request  or 
demand  for  the  payment  of  the  money.  Such  an  allegation  Is  usual,  but  not 
essential  to  the  sufficiency  of  the  complaint. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

Harmon  & Galpin,  for  Appellants,  argued  that  a demand  was 
necessary,  and  should  have  been  alleged.  The  principal  author- 
ities cited  by  them  are  referred  to  in  the  opinion  of  the  court 

E.  F.  Preston,  for  Respondent,  contended  that  no  demand  was 
required,  and  cited  a large  number  of  authorities  in  support  of 
his  position.  The  following  are  the  most  important:  Utica 
Bank  v.  Gieson,  18  Johns.  485;  Calais  v.  Whidden,  64  Me. 
253 ; i Stetson  v.  Howe,  31  Me.  353 ; Hawley  v.  Sage,  15  Conn. 
54;  Spence  v.  Thompson,  11  Ada.  746;  Rutherford  v.  Mclvor, 
21  Ala.  750;  Hall  v.  Marston,  17  Mass.  577,  579. 

McKinstry,  J. — The  appeal  is  on  the  judgment  roll,  and 
the  single  point  is  made  that  the  complaint  does  not  allege  a 
demand  and  refusal  to  pay  the  money.  The  objection  was  not 
made  in  the  court  below. 

The  complaint  avers:  “Heretofore,  to  wit,  on  the  29th  day 
of  December,  1878,  the  said  defendants  were  indebted  to  the 
plaintiff  in  the  sum  of  $1,500,  gold  coin  th«  Fnited  States, 
for  money  had  and  received  by  said  defendants  upon  the  28th 
day  of  December,  1878,  for  the  use  and  benefit  of  the  plaintiff. 
That  no  part,”  etc. 
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It  is  settled  that  the  “ common  counts  ” can  be  used  in  this 
State.  (Abadie  v.  Carrillo,  32  Cal.  174.) 

“ In  point  of  form  there  are  in  pleading  two  descriptions  of 
request,  one  termed  a special  request,  and  the  other,  the  licet 
scepe  requisites.”  (1  Chitty’s  Pleadings,  16  Am.  Ed.  541.) 

A special  request  need  not  be  &tated  or  proved  in  the  case  of 
common  counts  for  goods  sold,  work  and  labor,  money  lent,  etc. 
The  licet  scepe  requisitus,  though  usually  inserted  in  the  common 
breach  to  the  money  counts,  is  of  no  avail  in  pleading,  and  the 
omission  of  it  will  in  no  case  vitiate  the  pleading.  (Chitty’s 
Pleadings,  329-331.) 

As  was  said  by  the  Supreme  Court  of  Connecticut:  “ When 
money  is  received  by  one  man,  which  belongs  to  another,  the 
law  raises  a promise  on  the  part  of  the  receiver  that  he  will  pay 
it,  and  that,  too,  without  any  previous  request.  If,  therefore, 
from  the  situation  of  the  parties,  or  the  relation  in  which  they 
stood  to  each  other,  this  implied  promise  could  have  been 
rebutted,  the  defendant  should  have  shown  it.  But  as  he  has 
shown  nothing  but  a desire  to  keep  the  plaintiff’s  money,  his 
case  must  be  governed  by  the  general  rule  applicable  to  a prece- 
dent debt  or  duty.”  ( Hawley  v.  Sage,  15  Conn.  56.) 

The  action  for  money  had  and  received  may  be  maintained 
whenever  an  equity  arises  from  the  cireumstanco  that  one  man 
has  money  which  he  ought  to  pay  to  another.  There  is  no  pre- 
sumption that  the  one  in  possession  holds  the  money  under  a 
contract  express  or  implied  to  retain  it  until  the  party  entitled 
to  it  shall  actually  demand  it. 

The  California  cases  relied  upon  by  appellants  do  not  sustain 
their  position.  In  Reina  v.  Cross,  6 Cal.  30,  it  was  said : “ A 
party  receiving  money  to  the  use  of  another  is  rightfully  in  pos- 
session until  the  same  is  demanded.”  But  there  were  two  counts 
in  the  complaint  and  the  other  was  held  good,  so  that  the  dictum 
with  reference  to  the  first  was  not  necessary  to  the  determination 
of  the  appeal.  In  Stanwood  v.  Sage,  22  Cal.  517,  it  would  seem 
that  the  complaint  did  allege  a demand,  and  the  court  did  not 
hold,  nor  was  it  called  on  to  hold,  that  the  averment  of  demand 
was  necessary.  Campbell  v.  Jones,  38  Cal.  507,  was  an  action, 
in  tort,  for  specific  personal  property,  with  damages  for  its 
detention.  The  complaint  showing  affirmatively  that  defendant 
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came  rightfully  to  the  possession  of  the  property,  the  omission 
to  aver  a demand  for  its  delivery  or  refusal,  or  its  conversion, 
rendered  — said  two  of  the  five  justices  — the  complaint  fatally 
defective. 

Judgment  affirmed. 

Boss,  J.,  and  UoKee,  J.,  concurred. 


t Department  One.  — May  11,  1883.] 

J.  J.  PETTIGREW,  Respondent,  t>.  JACOB 
DOBBELAAR,  Appellant. 

Dm  — BomciawcT  or  Dxscmptiow. — Tbe  action  wae  ejectment,  and  plain- 
tiff Introduced  two  deeds  In'  support  of  bis  title.  Tbe  first,  after  stating 
that  the  property  was  situated  In  tbe  city  and  county  of  San  Francisco,  State 
of  California,  deacribed  It  as  follows : " Gift  Msp  No.  2,  lots  No.  898  to  405 
Inclusive,”  etc.  The  descriptive  clause  of  tbe  second  deed  was  as  followa : 
“ All  lands  and  real  estate  belonging  to  the  said  party  of  tbe  first  part  wher- 
ever the  same  may  be  situated,  together,"  etc.  This  deed  wa»  executed  In 
Illinois.  Held,  1,  that  If  tbere  was  a map  of  lands  In  San  Francisco  known 
as  ” Gift  Map  No.  2,”  tbe  description  In  tbe  first  deed  Is  sufficient ; and  2, 
that  if  tbe  lands  In  controversy  belonged  to  tbe  grantor  mentioned  In  tbe 
second  deed,  they  passed  by  tbe  execution  of  that  deed. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  facts  are  stated  in  the  head  note  and  opinion  of  the  court. 

N.  B.  Mvlville,  for  Appellant,  cited  § 1092,  Civ.  Code: 
§ 2077,  Code  Civ.  Proc. ; Stanley  v.  Green,  12  Cal.  149. 

R.  W.  Herd,  for  Respondent. 

Pee  Curiam. — Appeal  by  defendant  from  a judgment  for 
the  recovery  of  certain  lands. 

Appellant  claims  the  deed  from  Harvey  to  Lacey  is  void, 
because  it  contains  no  description  of  the  lands  sought  to  be 
conveyed. 

The  deed  purports  to  remise,  release,  and  forever  quit  claim 
....  those  certain  pieces  and  parcels  of  land  in  the  county 
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of  San  Francisco,  State  of  California,  bounded  and  particularly 
described  as  follows,  to  wit:  “ Gift  Map  No.  2,  lots  No.  308  to 
405  inclusive.  Gift  Map  No.  2,  lots  No.  406,  407 ; together 
with  all  tenements,  hereditaments'  thereto  belonging,  and  also 
all  the  estate,  right,  title,  and  interest,”  etc. 

If  there  was  a map  of  lands  in  San  Francisco  known  as  “ Gift 
Map  No.  2,”  the  description  is  sufficient.  We  cannot  say,  there- 
fore, that  it  is  insufficient.  ( Penry  v.  Richards,  52  Cal.  496.) 

Appellant  also  urges  the  second  deed  from  Harvey  to  Lacey 
contains  no  description,  and  is  void.  The  descriptive  clause  is, 
“ all  lands  and  real  estate  belonging  to  the  said  party  of  the  first 
part,  wherever  the  same  may  be  situated,  together,”  etc. 

If  the  lands  in  controversy  belonged  to  Harvey  they  passed  by 
the  deed  last  mentioned.  ( Lick  v.  O’Donnell,  3 Cal.  59.) 

The  testimony  of  Harvey  — if  believed  by  the  court  below, 
and  it  would  appear  from  the  finding  it  was  believed  — proved 
that  defendant  occupied  with  the  consent  of  plaintiffs  grantor, 
with  an  agreement  on  his  part  that  he  would  surrender  pos- 
session on  demand.  The  demand  was  made. 

Judgment  and  order  denying  new  trial  affirmed. 


[Department  Two.  — May  11,  1883.1 

BARBABA  JENNINGS,  Administratrix,  kto.,  Appel- 
lant, v.  THEODORE  LE  ROY  et  al.,  Respondents. 


CONSTITUTIONAL  LAW  — POWER  OF  THE  LEGISLATURE ClTANOINO  Til*  GRADE 

of  a Street. — The  Act  of  the  let  of  April,  1878,  changing  the  grade  of 
Bay  Street  in  the  city  and  county  of  San  Francisco,  vm  not  In  violation  of 
any  const! rational  provision  in  force  at  the  time  of  Its  passage,  although  its 
effect  was  to  modify  pro  tanto  the  general  statutes  relating  to  street  grades 
and  Improvements  In  San  Francisco,  and  no  provision  was  made  for  compen- 
sation to  the  owners  of  adjacent  lots. 

Work  Don*  in  Changing  th»  Grad*  — Assessment  and  Prior  Proceedings 
— Statutes  Applicable.  — The  general  statutes  above  referred  to,  as  modi- 
fied by  the  act  in  question,  held  to  govern  In  relation  to  the  assessment  for 
the  work  and  proceedings  prior  thereto. 

In.-— Findings  — Evidence. — The  court  below  found  that  the  resolution  of 
the  board  of  supervisors  ordering  the  work  to  be  done  was  not  published 
aftar  Its  Introduction  and  before  final  action  thereon,  and  that  certain 
notices  required  In  the  course  of  the  proceedings  prior  to  the  assessment  were 
not  given.  The  plaintiff  gave  in  evidence  the  assessment,  diagram,  warrant, 
and  affidavit  of  demand  and  non-payment,  with  the  Indorsements  thereon 
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showing  the  same  to  hare  be<*n  duly  recorded,  and  no  other  evidence  wai 
Introduced  In  regard  to  the  proceedings.  The  assessment,  diagram,  and  war- 
rant being  prima  facie  evidence  of  the  regularity  of  the  previous  proceedings, 
held,  that  the  findings  could  not  be  sustained. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  action  was  brought  to  collect  an  assessment  upon  lots 
fronting  on  Bay  Street,  in  the  city  and  county  of  San  Francisco, 
for  grading  that  street  under  the  act  of  the  legislature  passed 
April  1,  1878,  entitled  “ an  act  to  authorize  the  board  of  super- 
visors of  the  city  and  county  of  San  Francisco  to  order  Bay 
Street  graded,  and  to  change  its  grade.” 

Section  one  of  the  act  authorized  and  empowered  the  board 
of  supervisors  of  the  city  and  county  of  San  Francisco  to  order 
graded  the  whole  or  any  part  of  Bay  Street  from  the  east  line 
of  Larkin  Street  to  the  east  line  of  the  Presidio  Reservation, 
without  receiving  any  petition  from  any  person  therefor,  with 
the  proviso,  that  the  board  shall  have  the  grading  between  the 
east  line  of  Larkin  Street  and  Fillmore  Street  done  either  as  a 
whole  or  in  subdivisions,  at  their  discretion;  and  that  they  shall 
have  the  grading  between  Fillmore  Street  and  the  east  line 
of  the  Presidio  Reservation  done  either  as  a whole  or  in  sub- 
divisions, at  their  discretion. 

Section  two  of  the  act  changed  the  old  grade,  and  fixed  and 
established  a new  one. 

Section  three  of  the  act  repealed  all  acts  in  conflict  with  its 
provisions,  in  so  far  only  as  they  are  inconsistent 

J.  M.  Wood,  and  J.  C.  Bates,  for  Appellant 

All  proceedings  by  the  board  of  supervisors  were  regular  and 
correct,  there  being  no  objection  taken  to  the  assessment,  dia- 
gram, warrant,  and  return  when  introduced  and  read  in  evi- 
dence, which  of  course  prima  facie  proved  the  regularity  and 
correctness  of  all  prior  proceedings.  (Stats.  1871-72,  p.  815, 
§ 12;  Smith  v.  Cofran,  34  Cal.  317.) 

fhe  conclusion  of  law,  on  page  39  of  transcript,  would 
lead  one  to  imagine  that  the  trial  court  thought  the  Act  of 
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April  1,  1878,  unconstitutional  and  void,  as  providing  a dif- 
ferent mode  of  procedure  for  Bay  Street  from  other  streets  that 
required  the  same  kind  of  work  done.  A similar  question  was 
distinctly  raised  and  squarely  passed  upon  in  the  case  of 
Oakland  Pav.  Co.  v.  A ter,  52  Cal.  275. 

In  that  case  the  court  say It  is  urged  that  the  sections 
of  the  act  relating  to  Broadway  Street  are  unconstitutional,  but 
we  see  no  ground  upon  which  that  proposition  can  be  main- 
tained. No  reason  is  suggested  why  the  legislature,  in  provid- 
ing for  the  improvement  of  the  streets  in  a city,  may  not  devise 
or  adopt  two  or  more  modes  for  that  purpose,  if  the  condition 
of  the  streets,  in  the  opinion  of  the  legislature,  seems  to  require 
it.  Nor  is  there  any  force  in  the  objection  that  the  council  has 
no  power  to  levy  an  assessment  in  the  usual  manner  to  pay  for 
the  improvement.  (Cooley’s  Con.  Lim.  p.  497.) 

There  can  be  no  doubt  that  the  petition  of  property  owners 
can  be  dispensed  with  in  all  street  assessment  proceedings. 

In  the  case  of  Hewes  v.  Reis,  40  Cal.  263,  Justice  Temple 
uses  the  following  language : “ It  was  competent  for  the  legis- 
lature to  have  authorised  the  board  to  make  the  contract  with- 
out publishing  a notice  of  intention  and  without  inviting  bids, 
and  then  to  have  compelled  the  defendants  to  pay  the  amount 
through  its  sovereign  power  of  taxation.” 

B.  S.  Brooks,  for  Respondent 

The  principal  question  is,  whether  the  cost  of  grading  Bay 
Street,  under  the  act  passed  April  1,  1878,  entitled  “ an  act  to 
authorize  the  board  of  supervisors  of  the  city  and  county  of 
San  Francisco  to  order  Bay  Street  graded,  and  to  change  its 
grade,”  was  a charge  upon  the  lots  fronting  on  the  said  street 
It  was  not  claimed  that  the  work  had  been  done  in  compliance 
with  the  provisions  of  the  general  street  improvement  law  of 
the  said  city  and  county,  or  so  as  to  create  any  charge  against 
the  said  property  under  that  law,  but  the  right  was  claimed  by 
virtue  of  the  special  act,  and  it  was  admitted  that  the  width 
and  grade  of  said  portion  of  Bay  Street  had  been  established 
before  that 

To  construe  the  act  according  to  its  terms,  makes  it  constitu- 
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tion&l  and  just  To  interpolate  into  it  a clause  that  it  is  to  be 
done  at  the  expense  of  the  adjoining  property  would  render  it 
unjust,  and  of  doubtful  constitutionality. 

While  it  gives  a discretion  to  the  board  to  do  the  work  or  not 
at  their  pleasure,  and  if  they  decide  to  do  it,  then  in  such  par- 
cels as  they  please,  it  does  not  require  any  notice  to  the  property 
owner,  or  fix  any  time  or  place  when  he  can  be  heard.  “ It 
is  fundamental  law  that  no  man  shall  be  deprived  of  his  rights, 
either  of  person  or  property,  without  an  opportunity  of  being 
heard.  He  cannot  be  heard  unless  he  have  a reasonable  notice 
of  the  time  when,  and  the  place  where,  his  rights  are  to  be 
adjudged.”  ( N . J.  Turnpike  Co.  v.  Hall,  2 Har.  (N.  J.)  337 ; 
State  v.  Newark,  1 Dutch.  411 ; Hess  v.  Cole,  3 Zab.  124;  State 
v.  Jersey  City,  4 Zab.  662.) 

It  was  accordingly  held  that  a law  which  did  not  itself  pro- 
vide for  such  notice  and  hearing  was  unconstitutional  and  void. 
( Stuart  v.  Palmer,  74  N.  Y.  183;  State  v.  Morristown,  5 
Vroom,  445-454;  State  v.  Plainfield,  38  N.  J.  L.  95,  98.) 

It  is  a special  law,  “ unequal  and  partial  legislation.” 
(Cooley,  389-393;  Munn  v.  People,  69  111.  85;  Sedgwick  on 
Stat.  and  Const.  Law,  p.  30;  People  v.  Cooper,  83  111.  594.) 

We  have  a special  act  establishing  the  grades  of  the  streets 
of  the  city,  and  fixing  a mode  of  procedure  by  which  the  grade 
may  be  changed,  and  providing  for  the  ascertainment  and 
payment  of  damages. 

This  is  in  accordance  with  a principle,  now  recognized  in  all 
or  nearly  all  the  States,  that  a change  of  an  established  grade 
should  not  be  made  without  compensation.  ( Ryan  v.  Boston, 
118  Mass.  248;  Herter  v.  Milwaukee,  39  Wis.  360;  People  v. 
Green,  64  N.  Y.  606 ; McCarthy  v.  St.  Paul,  22  Minn.  527 ; 
Mayor  v.  Nichol,  59  Tenn.  338 ; Elgin  v.  Eaton,  83  111.  535 ; 
Damour  v.  Lyons  City,  44  Iowa,  276 ; Armstrong  v.  St.  Louis,  3 
Mo.  App.  151 ; Schumaker  v.  St.  Louis,  3 Mo.  App.  297 ; Lane 
v.  Boston,  125  Mass.  519;  Cambridge  v.  Middlesex  Co.  Com, 
125  Mass.  529;  Akron  v.  Chamberlain  Co.  34  Ohio  St.  328; 
Donovan  v.  Springfield,  125  Mass.  371.) 

Myhiok,  J. — The  Act  of  April  1,  1878,  (Stats.  1877-78, 
p.  931),  must  be  construed  as  having  the  effect  of  changing  the 
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grade  of  Bay  Street  at  the  points  therein  designated,  and  of 
authorizing  that  street,  between  the  termini  named,  to  be  graded 
to  the  line  of  grade  thereby  established,  without  a petition  from 
property  owners.  At  the  time  of  the  passage  of  that  act  there 
was  no  constitutional  objection  to  its  passage.  It  was  competent 
for  the  legislature  to  pass  the  act,  even  though  it  might,  in 
effect,  repeal  or  modify  some  provisions  of  existing  laws,  and 
that  without  re-enacting  the  statutes  as  modified  or  changed. 
The  purpose  of  the  act  is  sufficiently  stated  in  its  title.  The  re- 
spondent claims  that  when  the  line  of  grade  has  once  been  es- 
tablished (the  street  not  being  in  fact  graded  to  the  line),  the 
adjacent  property  owners  have  a right  of  property  in  the  line  of 
grade  as  established  which  cannot  be  taken  from  them  without 
compensation.  We  have  not  been  referred  to  any  case  or  to  any 
text  writer  which  sustains  the  proposition.  The  cases  are  uni- 
form, that  the  owner  holds  his  property  subject  to  the  right  of 
the  legislative  authority  to  establish  and  change  grades;  some 
cases,  however,  have  stated  that  the  owner  is  entitled  to  damages 
if  his  improvements  or  his  right  to  use  them  are  affected.  The 
case  before  us  is  not  such  a one. 

1'he  court  found  that  the  resolution  ordering  the  work  to  be 
done  was  not,  after  its  introduction,  published  before  final  action 
thereon;  that  notice  of  the  nature  and  character  of  the  work 
to  be  done,  with  specifications,  was  not  posted  in  the  office 
of  the  superintendent  of  streets;  and  that  no  notice  of  the 
award  was  published.  The  only  evidence  upon  that  subject 
was  the  assessment,  diagram,  warrant,  and  affidavit  of  demand 
and  non-payment,  with  the  indorsements  thereon  showing  due 
recording.  The  statute  (Stats'.  1871-72,  p.  815,  § 12)  makes 
the  warrant,  assessment,  and  diagram  prima  facie  evidence  of 
the  regularity  and  correctness  of  the  assessment,  and  of  the  prior 
proceedings  and  acts  of  the  superintendent,  and  of  the  regu- 
larity of  all  the  acts  and  proceedings  of  the  board  of  super- 
visors, upon  which  they  are  based;  therefore  there  was  some 
evidence  of  the  regularity  and  correctness  of  the  proceedings, 
and,  there  being  no  evidence  in  conflict,  the  findings  above 
referred  to  are  not  sustained. 

We  are  of  opinion  that  the  general  statutes  concerning  the 
improvement  of  streets  in  the  city  and  county  of  San  Fran- 
r.Xin.  Cal.— M 
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cisco,  as  modified  by  the  Act  of  April  1,  1878,  apply  to  the  case 
before  us. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded for  a new  trial. 

Thobnton,  J.,  and  Shabpstsin,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Department  Two. — Mar  14,  1888  ] 

IN  THE  MATTER  OF  THE  ESTATE  OF  FRAN- 
CISCO PALOMARES,  Deceased,  A.  BRISVV ALTER, 
Appellant. 

v 

Administration  — 8*ttinTJ  Apart  Property  for  Minor  Children  — Decree 
— None  A — Upon  proper  application  the  lower  court  made  a decree  setting 
apart  certain  property  appraised  at  fourteen  hundred  and  forty  dollars,  for 
the  use  and  benefit  of  minor  children.  It  appeared  from  the  Inventory  that 
the  whole  estate  did  not  exceed  fifteen  hundred  dollars.  The  decree  recited 
that  notice  had  been  given  of  the  hearing  of  the  petition  as  directed  by  a pre- 
vious order  of  the  court,  that  testimony  was  taken,  and  that  the  widow  had 
consented.  Afterwards,  Briswalter,  a creditor,  filed  a petition  asking  that 
the  decree  be  set  aside,  alleging  that  no  publication  of  notice  to  creditors  had 
been  given,  that  the  proceedings  were  taken  to  defraud  and  hinder  the  credit- 
ors of  deceased,  that  the  proper  notice  had  not  been  given,  and  that  the  prop- 
erty was  of  far  greater  value  than  fifteen  hundred  dollars.  The  court  denied 
the  prayer  of  the  petitioner,  field,  (1)  that  notice  to  general  creditors  was 
not  necessary;  (2)  that  the  proceedings  being  regular,  and  the  court  having 
found  that  proper  notice  by  posting  had  been  given,  and  that  the  value  of  the 
estate  did  not  exceed  fifteen  hundred  dollars.  Its  Judgment  cannot  be  Interfered 
with. 

Appeal  from  an  order  of  the  Superior  Court  of  Los  Angeles 
County,  refusing  to  vacate  a deoree  setting  apart  certain  prop- 
erty for  the  use  and  benefit  of  minor  children. 

Andres  Briswalter,  the  appellant,  was  a judgment  creditor  of 
the  deceased.  The  remaining  facta  sufficiently  appear  in  the 
opinion  of  the  court. 

Glassell,  Smith  & Patton,  for  Appellant. 

F.  H.  Howard,  for  Respondent 

Mybjck,  J. — The  deceased  died  intestate,  leaving  him  sur- 
viving, a widow  and  four  minor  children.  Letters  of  administra- 
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tion  were  regularly  issued,  and  appraisers  duly  appointed.  An 
inventory  and  an  appraisement  were  duly  made  and  returned  on 
the  14th  of  February,  1882,  with  the  affidavits  required  by  the 
Code,  from  which  it  appeared  that  the  estate  of  the  deceased 
consisted  of  a piece  of  land  of  the  value  of  $1,440.  On  the  17th 
of  February,  1882,  the  administrator  presented  and  filed  a peti- 
tion, stating  the  above  facts,  arid  that  the  widow  had  property 
of  her  own,  and  did  not  require  any  allowance,  and  asking  that 
the  whole  of  the  property,  after  paying  the  expenses  of  the  last 
illness,  funeral  charges,  and  expenses  of  administration,  be  as- 
signed for  the  use  and  support  of  the  minor  children.  The 
court  by  its  order  of  February  17th,  set  the  hearing  of  the 
petition  for  February  28,  1882,  and  directed  notice  to  be  given 
by  posting  in  three  public  places.  On  the  28th  of  February 
the  court  made  a decree  assigning  the  whole  of  the  property  for 
the  use  and  support  of  the  minor  children.  This  decree  recites 
the  facts  above  stated ; also,  that  due  notice  of  the  hearing  had 
been  given  as  required  by  the  previous  order,  that  testimony 
was  taken,  and  that  the  widow  had  consented  that  the  property 
be  set  apart  to  the  children.  July  12,  1882,  the  appellant,  Bris- 
walter,  filed  a petition  that  the  decree  of  February  28th  be  set 
aside,  alleging  that  no  publication  of  notice  to  creditors  had 
been  given ; that  the  proceedings  to  have  the  property  set  apart 
were  taken  for  the  purpose  of  hindering,  delaying,  and  defraud- 
ing the  creditors  of  deceased;  that  ro  notice  was  given  of  the 
proceedings  beyond  posting  notices  at  the  coantv  clerk’s  office, 
at  the  county  tax  collector’s  office,  and  at  the  outer  door  of  the 
court-room  of  the  court,  all  of  which  places  were  in  one  build- 
ing known  as  the  court-house  building;  that  the  petitioner 
knew  nothing  of  the  proceedings  until  long  after  the  order  was 
made;  and  that  the  property  was  of  far  greater  value  than 
$1,500.  On  the  hearing  of  this  petition  affidavits  were  read 
on  the  part  of  petitioner  stating  the  value  of  the  land  to  be 
far  in  excess  of  $1,500,  and  on  the  part  of  the  respondents 
stating  the  value  to  be  less  than  $1,500,  and  the  court  denied 
the  prayer  of  the  petition.  From  this  order  of  denial  the 
petitioner  appealed. 

For  the  decision  of  this  appeal  it  is  necessary  only  to  say  that 
no  notice  to  general  creditors  was  required  to  be  given;  and 
that  the  proceedings  appear  to  have  been  regular.  According 
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to  section  1469  of  the  Code  of  Civil  Procedure,  if,  on  the  re- 
turn of  the  inventory,  it  shall  appear  therefrom  that  the  value 
of  the  whole  estate  does  not  exceed  $1,500,  if  there  be  a widow 
or  children,  or  both,  notice  is  to  be  given  by  posting  or  other- 
wise, as  the  court  or  judge  may  direct ; and  if,  on  the  hearing, 
the  court  finds  the  value  not  to  exceed  $1,500,  it  shall,  by  de- 
cree, assign  for  the  use  and  support  of  the  widow  and  children 
the  whole  of  the  estate,  after  the  payment  of  the  expenses  of 
the  last  illness,  funeral  charges,  and  expenses  of  administration, 
and  there  must  be  no  further  proceedings  in  the  administration 
unless  further  estate  be  discovered.  In  this  case  it  does  appear 
from  the  inventory  that  the  value  of  the  whole  estate  did  not 
exceed  $1,500,  and  on  the  hearing  the  court  found  that  notice 
had  been  given  as  required  (thereby  determining,  as  it  had  the 
right  to  do,  that  the  places  of  posting  were  three  public  places 
in  the  county),  and  after  hearing  evidence  found  that  the  value 
of  the  property  did  not  exceed  $1,500.  Admitting  that  the 
court  below  could,  if  it  had  been  imposed  upon  by  a false  in- 
ventory and  appraisement,  or  by  false  testimony  on  the  hearing, 
have  set  aside  the  decree  of  February  28th,  we  see  no  ground 
for  doubting  the  correctness  of  the  ruling  in  this  case.  The 
proceedings  appear  to  have  been  regular  and  according  to  law. 
The  statute  has  confided  to  the  appraisers  in  the  first  instance, 
and  to  the  court  in  the  second  instance,  the  duty  of  ascertaining 
and  fixing  the  value ; and  the  reasonable  and  proper  exercise  of 
their  judgment  cannot  be  interfered  with. 

Order  affirmed. 

Thobnton,  J.,  and  Shabpstein,  J.,  concurred. 


[Department  Two.  — May  15th,  1883.] 

WILLIAM  TRENOUTH,  Appellant,  v.  L.  B.  GILBERT 
et  al.,  Respondents. 

Statute  or  Limitations — Tenants  in  Common — Tbuht — Findinos — Evi- 
dence. — In  »n  action  between  tenant*  In  common  of  real  estate  to  establish 
a trust  In  favor  of  the  plaintiff  as  the  equitable  owner  of  an  undivided  Inter- 
est, the  legal  title  having  been  acquired  by  the  defendants,  and  the  Statute 
of  Limitations  being  pleaded  In  bar  of  the  action,  the  court  found  In  Bob- 
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stance  that  the  cause  at  action  accrued  more  than  four  years  "before  the  coni' 
meneement  ot  the  action,  and  that  there  had  been  a continuous  adverse  pos- 
session by  the  defendants  for  more  than  five  years  prior  thereto.  Held,  on  a 
review  of  the  evidence,  that  It  was  Insufficient  to  support  the  finding  as  to 
the  adverse  possession  of  the  defendants. 

Id.  — Purchase  prom  Tenants  in  Common.  — Certain  findings.  In  relation  to 
a purchase  of  the  Interests  of  some  of  the  tenants  In  common  by  the  defend- 
ants and  their  grantors  while  In  possession  holding  adversely,  examined  by 
the  court,  and  their  effect  determined  with  reference  to  the  statute. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a 
new  trial. 

The  action  was  brought  to  establish  a trust,  and  for  other 
relief  in  connection  therewith.  The  additional  facte,  so  far  as 
they  bear  upon  the  points  decided,  appear  in  the  opinion  of  the 
court. 

J.  B.  Townsend,  and  McClure  & Dwinelle,  for  Appellant. 

John  Reynolds,  M.  0.  Cobb,  C.  N.  Fox,  and  Arthur  Rodgers, 
for  Respondents. 

Siiaepstein,  J. — Unless  his  cause  of  action  is  barred  by  the 
Statute  of  Limitations,  the  plaintiff  is  entitled  to  a part  of  the 
relief  prayed  in  his  complaint.  By  the  deeds  of  Maria  Louisa 
and  Juan  B.  Buelna,  plaintiff  acquired  whatever  right  or  inter- 
est they  had  in  the  rancho  San  Gregorio,  at  the  date  of  said 
deeds.  They  never  had  more  than  an  undivided  fifth  interest 
in  said  rancho,  and  previously  to  their  conveyance  to  the  plain- 
tiff they  had  conveyed  all  their  interest  in  four  thousand  acres 
of  said  rancho  to  one  Hamilton.  So  that  the  interest  conveyed 
to  the  plaintiff  is  not  more  than  an  undivided  one  fifth  of  the 
residue  of  said  rancho.  In  1839  said  rancho  was  granted  by 
the  Mexican  government  to  Antonio  Buelna,  who  in  1842  made 
a will  by  which  lie  devised  the  entire  rancho  to  his  wife  Maria 
Concepcion  Valencia,  Juan  Bautista  Buelna,  and  three  others, 
share  and  share  alike:  that  is,  to  each  an  undivided  one  fifth. 
In  1842  said  Antonio  died,  leaving  said  will  and  all  of  said 
devisees  snrviving  him.  In  1846  said  Juan  Bautista  died 
intestate  leaving,  him  surviving,  as  his  only  heirs-at-law,  the 
said  Maria  Louisa  and  Juan  B.  Buelna.  After  the  death  of  her 
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husband  said  Maria  Concepcion  made  a conveyance  of  one 
league  of  said  rancho  to  one  Castro;  and  in  1852  said  Castro 
and  said  Maria  Concepcion  presented  a petition  to  the  board 
of  land  commissioners  to  have  the  claim  of  said  Castro  to  one 
league,  and  the  claim  of  said  Maria  Concepcion  to  the  other 
three  leagues,  confirmed,  and  their  said  respective  claims  were 
accordingly  confirmed,  and  patented  to  them  in  1861.  That 
they  held  the  legal  title  to  an  undivided  interest  in  said  rancho 
in  trust  for  the  said  Maria  Louisa  and  Juan  B.  Buelna  is  too 
clear  to  admit  of  any  doubt 

The  court  found  that  “ the  defendants,  and  those  from  and 
under  whom  they  hold  and  claim  the  possession,  have  been  in 
the  open,  notorious,  and  exclusive  possession  of  the  premises 
described  in  the  complaint,  holding  separately,  as  stated  in 
their  several  answers,  claiming  to  own  the  same  and  to  have 
the  whole  title  thereto  for  more  than  five  years  next  before  the 
commencement  of  this  action. 

“ The  defendants,  and  those  from  and  under  whom  they 
respectively  hold  and  claim,  more  than  five  years  before  the 
commencement  of  this  action,  to  wit,  in  the  year  1857,  being  in 
possession  respectively  as  aforesaid,  acquired  by  purchase  all 
the  right,  title,  and  interest  of  the  patentees  and  all  of  the 
legatees  under  the  said  will  of  Antonio  Buelna,  except  said 
J nan  B.  Buelna,  to  their  respective  portions  of  said  land;,  and 
still  hold  and  own  the  same. 

“The  plaintiff’s  cause  of  action  arose  and  accrued  to  him 
more  than  four  years  before  the  commencement  of  this  action : 
and  the  defendants  and  each  of  them  had  held  all  the  land  de- 
scribed in  said  complaint,  claiming  to  own  the  title  to  the  same, 
and  in  open  and  notorious  hostility  to  the  plaintiff’s  claim,  and 
to  any  trust  or  equitable  interest  claimed  by  him  for  more  than 
five  years  before  the  commencement  of  this  action.” 

The  evidence  sustains  the  finding  that  the  defendants  and 
those  under  whom  they  claim  were  in  possession  of  the  premises 
in  1857,  and  that  while  so  in  possession  “they  acquired  by 
purchase  all  the  right,  title,  and  interest  of  the  patentees  and  of 
nil  the  legatees  under  the  will  of  Antonio  Buelna,  except  said 
Juan  B.  Buelna,  to  their  respective  portions  of  said  land,  and 
still  hold  and  own  the  sama” 
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The  court  did  not  find  that,  prior  to  the  purchase  and  acquisi- 
tion of  the  interests  of  said  patentees  and  devisees,  the  defend- 
ants, and  those  under  whom  they  claim,  had  acquired  title  to 
said  premises  by  an  adverse  possession  of  five  years ; and  in  the 
absence  of  such  a finding,  the  finding  that  the  defendants  and 
those  under  whom  they  claim  were  in  possession  of  the  promises 
when  they  purchased  the  interests  referred  to  is  not  of  the 
slightest  importance.  It  does  not  appear  that  they  had  acquired 
any  title  to  the  premises  before  the  date  of  said  purchase,  and 
the  defendants  occupy  no  stronger  position  than  they  would  if 
they  had  gone  into  possession  under  said  purchase,  and  not 
otherwise.  It  would  be  different  if,  at  the  date  of  said  pur- 
chase, they  had  been  in  the  adverse  possession  of  the  entire 
rancho  for  five  years  or  more.  In  that  event  they  might  have 
taken  deeds  from  some  of  the  tenants  in  common  without 
affecting  in  any  way  the  title  acquired  by  an  adverse  possession 
of  five  years,  as  against  other  tenants. 

As  it  is,  they  are  bound  to  show  that  their  possession  since 
they  purchased  the  interest  of  some  of  the  tenants  in  common 
has  been  of  such  a character  as  to  warrant  a presumption  of 
ouster  of  the  other  tenants,  before  they  can  successfully  claim 
that  they  have  acquired  title  as  against  the  tenants,  of  whom 
they  have  not  purchased,  by  an  adverse  possession  of  five  years. 
“ There  must  not  only  be  an  exclusive  possession,  but  the  posses- 
sion must  be  under  a claim  to  title  to  the  whole  estate  either 
brought  home  to  the  knowledge  of  the  other  tenant,  or  so 
notorious  that  his  knowledge  of  such  adverse  claim  can  be  pre- 
sumed. And  the  evidence  must  be  much  stronger  than  would 
be  required  to  establish  a title  by  possession  by  a stranger.” 
(Wood  on  Limitation  of  Actions,  559.) 

The  only  evidence  tending  to  prove  an  adverse  possession  in 
this  case  is  the  testimony  of  one  witness  called  by  the  defend- 
ants, who  on  his  direct  examination  testified  as  follows : — 

“ I have  been  acquainted  with  the  persons  who  have  occupied 
the  San  Gregorio  Ranch  and  with  the  extent  of  their  occupation. 
The  earliest  period  that  I knew  of  its  occupation  was  1858 ; it 
was  all  occupied  about  1858  — as  early  as  1858.  Prior  to  that 
it  was  not  all  occupied.  Then,  in  1858,  it  was  occupied  by  par- 
ties living  on  it,  fencing  it  up,  and  using  it  for  farming  and  pas- 
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turing.  The  occupation  has  been  continued  ever  since.  I know 
all  the  defendants  who  have  answered  herein,  personally,  and 
the  land  described  in  their  respective  answers.  This  land  has 
come  down  to  them  from  those  persons  who  were  in  occupation 
in  1858.  That  has  been  continuous.  In  1858  they  claimed  to 
own  the  land  occupied  and  possessed  by  them  respectively.  I 
know  the  tract  occupied  by  defendant  H.  W.  Seale.  That  tract 
was  not  within  the  four  thousand-acre  tract  conveyed  by  Juan 
and  Maria  Louisa  to  Hugh  Hamilton.” 

No  other  evidence  was  introduced  to  prove  the  character  of 
the  defendants’  possession,  and  this  evidence,  considered  in  con- 
nection with  the  fact  that  the  defendants  were  in  possession 
under  deeds  conveying  to  them  more  than  four  fifths  of  the 
rancho,  signally  fails  to  establish  an  adverse  possession  of  five 
years  as  against  those  who  were  tenants  in  common  of  the 
grantors  of  the  defendants  at  the  time  of  the  execution  of  said 
deeds. 

As  was  said  in  Owen  v.  Morion,  24  Cal.  373:  “This  testi- 
mony, taken  together,  falls  short  of  establishing  an  adverse 
possession,  and  furnishes  no  evidence  of  an  ouster  of  the 
plaintiff  by  the  defendants.” 

The  patentees  and  devisees  who  conveyed  to  the  defendants 
did  not  attempt  to  convey  any  other  or  greater  interest  than 
they,  said  patentees  and  devisees,  had  in  said  rancho.  They 
simply  quit-claimed  whatever  interest  they  had,  and  nothing 
more. 

Conceding,  therefore,  that  the  court  found  facts  sufficient  to 
establish  such  an  adverse  possession  by  the  defendants  as  would 
bar  the  plaintiff’s  cause  of  action,  it  seems  to  us  quite  clear  that 
th?  evidence  is  insufficient  to  support  such  a finding,  and  for 
that  reason  the  judgment  and  order  appealed  from  must  be 
reversed. 

Judgment  and  order  reversed,  and  cause  remanded  for  a new 
trial 

Thobntok,  J.,  and  Myrick,  J.,  concurred. 

Hearing  in  Bank  denied. 
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[In  Bank.  — May  IS,  1883.] 

PEOPLE  OF  THE  STATE  OF  CALIFORNIA,  Respond- 
ent, v.  Y.  R DE  PELANCONI  et  al.,  Appellants. 

Action  on  Fobfbited  BautBond.  — An  action  on  a forfeited  ball-bound  may 
be  brought  In  tbe  name,  either  of  the  people  or  of  the  county ; and  the  dle- 
trlct  attorney  la  authorized  to  bring  the  action. 

Appeal  from  a judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court 
F.  H.  Howard,  for  Appellants. 

The  action  must  be  brought  in  the  name  of  the  party  inter- 
ested. There  is  no  provision  of  law  authorizing  the  district 
attorney  to  hring  such  an  action.  (Code  Civ.  Proc.  § 367 ; Men- 
docino Co.  v.  Lamar,  30  Cal.  628.) 

Stephen  M.  White,  District  Attorney,  for  Respondent 

The  suit  was  properly  brought.  Section  1570  of  the  Penal 
Code  merely  provides  for  the  disposition  of  funds  after  collec- 
tion. The  bond  runs  to  this  plaintiff.  (See  § 369,  Code  Civ. 
Proc.) 

As  to  the  authority  of  district  attorney,  see  § 4256,  sub.  3, 
Pol.  Code. 

Actions  such  as  this  brought  in  the  name  of  “ The  People  of 
the  State  of  California”  have  frequently  passed  unchallenged  in 
this  court,  and  the  practice  thus  sanctioned  should  not  be 
departed  from.  (See  People  v.  Carpenter,  7 Cal.  402;  People 
v.  Smith,  18  Cal.  498 ; People  v.  Love,  19  OaL  677 ; People  v. 
Penniman,  37  Cal.  271.) 

Myeick,  J. — One  Ramirez,  being  in  custody  under  a bench 
warrant  issued  out  of  a Superior  Court,  upon  an  information  for 
the  crime  of  forgery,  was  ordered  to  be  admitted  to  bail  in  the 
sum  of  $2,000,  and  the  defendants  in  this  action  executed  an 
undertaking  in  the  form  prescribed  by  section  1287,  Penal 
Code.  The  bond  becoming  forfeited,  this  action  was  brought 
by  the  district  attorney  against  the  sureties. 
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The  only  point  presented  on  this  appeal  is : The  action  should 
have  been  brought  in  the  name  of  the  county ; the  county  is  the 
only  party  in  interest,  as  the  money  recovered  must  go  into  the 
county  treasury ; the  action  cannot  be  sustained  in  the  name  of 
the  people,  and  the  district  attorney  is  not  authorized  to  bring 
the  action. 

In  several  cases  in  this  State,  the  action  has  been  sustained 
when  brought  in  the  name  of  the  people.  ( People  v.  Smith,  18 
Cal.  498 ; People  v.  Love,  19  Cal.  677 ; People  v.  Penniman,  37 
Cal.  271.)  It  has  also  been  sustained  when  brought  in  the  name 
of  the  county.  (Mendocino  County  v.  Lamar,  30  Cal.  628; 
City  and  County  of  San  Francisco  v.  Randall,  54  Cal.  408.) 
We  see  no  objection  to  sustaining  the  action  when  brought 
either  in  the  name  of  the  county  or  of  the  people.  The  section 
above  referred  to  requires  that  the  amount  named  shall  be  pay- 
able to  the  people  of  the  State  of  California;  when  recovered, 
it  is  to  take  certain  named  directions. 

The  district  attorney  is  authorized  to  proceed  by  action. 
(§  1306,  Pen.  Code;  § 4256,  subd.  3,  Pol.  Code.) 

Judgment  affirmed. 

Thornton,  J.,  Siiarpstkin,  J.,  McKinstrt,  J.,  and  Mo- 
Kee,  J.,  concurred. 


(Department  One.  — May  IT.  1883.] 

J.  W.  ARMSTRONG,  Petitioner,  v.  THE  SUPERIOR 
COURT  OF  LAKE  COUNTY,  Respondent. 

Chanoi  or  Vends — Residence — ContniKCi  or  Witnesses. — In  an  ac- 
tion commenced  tn  Lake  County,  the  defendant  demurred  to  the  complaint, 
and  moved  to  change  the  place  of  trial  to  Sonoma  County  where  he  resided. 
The  plaintiff  opposed  the  motion  on  the  ground  of  the  convenience  of  wit- 
nesses. No  answer  having  been  filed,  Held,  that  the  motion  could  not  be 
restated  on  that  ground. 

In.  — Obdeb  Gbantino  Motion  on  Payment  or  Costs. — An  order  made  grant 
Ing  the  motion  on  the  payment  of  costs  Is  a conditional  order,  and  amounts  to 
a denial  of  the  motion  If  the  costs  are  not  paid.  It  Is  Interlocutory  In  lt» 
nature,  and  contemplates  a further  order  granting  or  denying  the  motion  abso 
lately  upon  the  payment  or  non-payment  of  the  costa  as  required.  In  deter 
mining  the  effect  of  the  order  In  these  respects,  the  power  of  the  court  to 
Impose  costa  Is  an  Immaterial  mattar. 

Certiorari  to  the  Superior  Court  of  Lake  County  to  review 
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an  order  setting  aside  a previous  order  made  on  a motion  to 
change  the  place  of  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

E.  W.  Britt,  and  Woods  Crawford,  for  Petitioner. 

R.  IF.  Crump,  for  Respondent 

Per  Curiam. — Certiorari.  Petitioner  prays  for  the  annul- 
ment of  an  order  of  the  Superior  Court  setting  aside  an  order 
made  in  response  to  an  application  by  defendant  in  an  action, 
wherein  one  Estep  is  plaintiff  and  the  petitioner  is  defendant, 
for  a change  of  the  place  of  trial  from  Lake  to  Sonoma  County. 

The  motion  was  made  on  the  ground  that  the  action  had  been 
brought  in  the  wrong  county,  and  was  supported  by  the  defend- 
ant’s affidavit  that  he  was,  and  for  many  years  had  been,  a resi- 
dent of  Sonoma.  The  plaintiff  resisted  the  motion,  asking  that 
the  cause  be  retained  in  Lake  County,  and  filed  and  read  an 
affidavit  setting  forth  facts  tending  to  prove  that  it  would  be  for 
the  convenience  of  witnesses  to  retain  the  cause.  As  the  motion 
was  made  before  answer  the  plaintiff  was  not  authorized  to  resist 
it  on  the  ground  that  it  would  be  more  convenient  for  witnesses 
to  try  the  action  in  Lake.  ( Cook  v.  Pendergast,  61  Cal.  72.) 

January  29, 1883  — the  return  day  of  the  motion  — thecourt 
below  ordered:  “That  the  motion  to  change  the  place  of  trial 
be  granted,  upon  the  payment  by  defendant  of  all  fees  accrued 
in  this  court  to  data” 

A demurrer  to  the  complaint  had  been  filed  by  the  defendant 
contemporaneously  with  his  demand  for  a change  of  venue,  and, 
on  the  12th  day  of  February,  1883,  the  plaintiff  asked  the  court 
to  set  down  the  demurrer  for  argument  and  proceed  with  the 
determination  thereof,  claiming  that  a reasonable  time  had 
elapsed  since  the  making  of  the  order  respecting  a change  of  the 
place  of  trial,  and  the  defendant  had  not  paid  the  costs  as  therein 
required. 

Thereupon  it  was  by  the  court  ordered : — 

“ Whereas,  in  this  cause,  the  court,  on  the  29th  day  of  Jan- 
uary, 1883,  made  an  order,  on  the  application  of  the  defendant, 
that  the  same  be  transferred  for  further  proceedings  to  the 
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Superior  Court  of  the  county  of  Sonoma,  upon  payment  by  de- 
fendant of  all  costs  accrued  and  to  accrue  in  this  court,  and 
whereas  at  this  date  said  defendant  has  not  paid  said  costs,  nor 
offered  any  excuse  for  his  failure  to  do  so;  now,  therefore,  it  is 
ordered  by  the  court  that  the  order  made  on  the  29th  day  of 
January,  1883,  be  annulled  and  set  aside.”  And  it  was  then  and 
there  further  ordered  “ that  the  demurrer  aforesaid  be  set  for 
hearing  on  the  29tli  day  of  February,  1883.” 

It  is  insisted  by  the  petitioner  that  the  condition  in  the  order 
of  January  29fh,  as  to  the  payment  of  costs,  was  and  is  void, 
being  a condition  which  the  court  had  no  right  to  require,  and, 
as  a consequence,  that  the  order  should  be  read  as  if  no  such  con- 
dition had  been  inserted,  and  was  and  is  an  order  granting  the 
motion  for  a change  of  the  place  of  trial;  that  the  order  grant- 
ing the  change  necessarily  included  an  adjudication  as  to  the  de- 
fendant’s residence ; that  the  power  of  the  court  was  exhausted 
in  the  premises  when  it  found  that  the  defendant  resided  in 
Sonoma  and  granted  the  motion,  and  that,  immediately  upon  the 
entry  of  the  order,  the  Superior  Court  of  Lake  lost  and  the 
Superior  Court  of  Sonoma  acquired,  jurisdiction  of  the  action. 

The  intent  and  meaning  of  a judicial  order  are  to  be  derived 
from  its  language.  Even  if  the  court  had  no  power  to  insert  in 
the  order  tho  condition  as  to  costs,  there  is  no  strict  analogy 
between  the  order  and  a deed  — for  example  — which  may  take 
effect  as  a conveyance,  although  it  contains  a condition,  void 
because  against  public  policy,  or  for  any  other  reason.  An  order 
that  a motion  be  granted,  upon  the  payment  of  certain  costs,  is 
an  order  denying  the  motion,  unless  the  costs  be  paid.  We  are 
not  authorized  to  exclude  the  condition  and  thus  make  the  order 
the  reverse  of,  or  distinctly  different  from,  what  it  was  evidently 
intended  to  be.  The  order  of  the  29th  of  January  is  not  an 
order  absolute,  either  granting  or  denying  the  motion  for  the 
change  of  the  place  of  trial.  It  provides  that  the  motion  shall 
be  granted,  if,  within  a reasonable  time,  the  costs  are  paid  by  the 
defendant;  that  the  tnotion  shall  be  denied  if  a reasonable  time 
shall  lapse  without  the  payment  of  the  costs  by  the  defendant. 
It  is  an  order  to  take  effect  in  the  future  as  an  order  granting, 
or  as  an  order  denying,  the  motion,  as  one  of  two  events  shall 
occur.  In  determining  its  meaning  it  is  entirely  immaterial 
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whether  the  court  had  or  had  not  power  to  insert  the  condi- 
tion, or  whether  the  insertion  of  the  condition  was  error.  In 
any  case  the  defendant  did  not  get  the  order  which  he  asked  for 
unconditionally ; he  did  not  get  it  at  all,  nor  did  he  entitle  him- 
self to  an  order  final,  based  upon  the  payment  of  the  costs  — if 
such  further  order  was  necessary  — because  he  did  not  pay  the 
costs. 

If,  in  response  to  the  defendant’s  motion,  the  court  had  no 
jurisdiction  to  make  an  order  other  than  an  order  unconditionally 
granting  or  denying  the  motion,  petitioner  is  not  entitled  to  have 
annulled  the  order  setting  aside  the  order  of  the  29th  of  January. 
The  effect  of  the  order  of  February  12th  would  be  simply  to 
disencumber  the  record  of  the  Superior  Court  of  an  order  it  had 
no  jurisdiction  to  make,  and  would  leave  the  motion  for  a change 
of  venue  undisposed  of.  If  the  order  of  the  29th  of  January 
was  one  which  the  Superior  Court  had  power  to  make,  it  was 
not  and  did  not  purport  to  be  a final  order,  taking  effect,  in  the 
then  present,  as  an  order  granting  or  denying  the  motion,  and 
we  know  of  no  reason  why  the  court  did  not  have  power  to  set  it 
aside.  Certainly,  as  the  defendant  did  not  pay  the  costs  within 
a reasonable  time,  or  offer  to  pay  them,  he  cannot  complain  of 
the  order  setting  aside  the  order  of  January  29th  — whether  his 
failure  to  pay  did  or  did  not  of  itself  operate  as  an  order  deny- 
ing the  motion  for  a change  of  the  place  of  tri&L 

But  we  are  of  opinion  that  the  order  of  the  29th  of  January 
was,  in  its  nature,  interlocutory,  and  contemplated  — in  case  the 
defendant  should  fail  to  pay  the  costs  — another  and  subsequent 
order,  based  upon  a finding  that  a reasonable  tirpe  had  elapsed 
without  the  costs  having  been  paid.  We  have  assumed,  as  is 
claimed  by  petitioner,  that  the  order  of  the  12th  of  February  is 
to  be  treated  as  an  independent  order  setting  aside  the  previous 
order.  It  may  be  that  the  proceedings  of  the  day  last  mentioned 
read  together  constitute  only  a declaration  that  a reasonable  time 
had  passed,  and  the  defendant  bad  not  paid  the  costs,  followed 
by  an  order  setting  down  the  demurrer  for  argument,  the  legal 
effect  of  which  was  finally  to  deny  the  motion  for  a change  of 
the  place  of  trial.  Upon  this  last  matter  we  express  no  opinion. 
If  the  order  setting  the  demurrer  for  argument,  following  upon 
an  adjudication  that  a reasonable  time  had  expired  without  pay- 
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ment  of  costs  by  defendant,  was  an  order  denying  the  de- 
fendant’s motion  for  a change  of  venue,  the  defendant  — peti- 
tioner— had  an  appeal  from  that  order. 

But  treating  the  action  of  the  court  on  the  12th  of  February, 
which  preceded  the  setting  down  of  the  demurrer,  as  an  inde- 
pendent order  setting  aside  the  order  of  the  29th  of  January,  the 
petitioner  cannot  have  the  order  of  the  12th  of  February  an- 
nulled, because  up  to  the  last  named  date,  no  final  order  had 
been  made*  granting  the  motion  for  a change  of  the  place  of  trial. 

It  is  not  necessary  to  decide  whether  the  Superior  Court  would 
have  power  to  set  aside  a final  order  changing  the  place  of  trial. 

The  petition  and  proceedings  thereunder  are  dismissed. 


tla  Bank.  — May  IB,  188S.1 

IN  THE  MATTER  OF  THE  ESTATE  OF  SUEZ 
MAGEE,  Deceased,  ALBERT  E.  REMOND,  Appellant, 
& PETER  CUNNINGHAM  bt  al.,  Respondents. 

Succession  — Illeoitimact — Sections  1886,  1887,  and  1388  o»  the  Civil 
Code  Constbued.  — Sabra  Magee  bad  two  legitimate  daughters  — Elisa  and 
8usan.  The  descendants  of  Elisa  were  all  legitimate,  but  Busan  bad  two 
Illegitimate  daughters  — Elizabeth  and  Sues.  Elizabeth  died  after  her  mother, 
leaving  one  legitimate  child  — Albert.  Sues  died  subsequently  Intestate  and 
without  Issue.  The  descendants  of  Eliza  claim  to  succeed  to  the  estate  of 
Suez  as  against  Albert.  Held,  on  a construction  of  sections  1386,  1887,  and 
1888  of  the  Civil  Code,  that  Albert  Is  entitled  to  succeed  to  the  eBtate  as  belr 
of  Busan,  the  mother  of  Elizabeth  and  Sues. 


Appeal  from  a decree  of  distribution  of  the  Superior  Court 
of  Santa  Barbara  County. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Paul  R.  Wright,  and  A.  A.  Oglesby,  for  Appellant,  cited 
Apsden’s  Estate,  1 Wall.  Jr.  368;  Larabee  v.  Larabee,  1 Roof, 
555;  Mace  v.  Cushman,  45  Me.  250;  McKinney  v.  Stewart,  5 
Kan.  384;  Estate  of  Wardell,  57  Cal.  484;  Swanson  v.  Swan- 
son, 2 Swan,  446;  McQunnigle  v.  McKee,  77  Pa.  St.  81 ; Bur- 
lington v.  rosby,  6 Vt  83 ; Lewis  v.  Eutsler,  4 Ohio  St  354. 
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IF.  C.  Stratton,  and  C.  A.  Storke,  for  Respondents,  cited 
Pina  v.  Peck,  31  Cal.  359;  Stevenson’s  Heirs  v.  Sullivani,  5 
Wheat  207 ; Jackson  v.  Jackson,  10  The  Reporter,  425. 

Mteick,  J. — The  question  involved  in  this  appeal  concerns 
the  right  of  succession  under  the  statute  of  this  State,  as  af- 
fected by  illegitimacy.  Sabra  Magee  was  the  common  ancestor. 
She  had  two  legitimate  daughters  — Eliza  and  Susan.  The 
descendants  of  Eliza  (all  legitimate)  are  the  claimants  on  one 
side ; they  are  named  Cunningham.  Albert  E.  Remona  claims 
that  he,  as  descendant  of  Susan,  is  entitled,  on  the  other  side,  to 
the  property.  His  claim  is  based  on  the  following  facts:  Susan 
had  two  illegitimate  daughters  — Elizabeth  and  Suez.  Albert 
E.  is  the  legitimate  son  of  Elizabeth.  Susan  and  Elizabeth  died 
before  January  1,  1880.  Suez  Magee  (the  intestate,  whose 
property  is  the  subject  of  consideration)  died  March  24,  1880; 
and  the  question  is,  will  the  property  left  by  Suez  Magee  go  to 
the  Cunninghams,  as  heirs  of  the  intestate,  or  will  it  go  to  the 
claimant  Albert  E.  Remond  ? 

According  to  section  1388,  Civil  Code,  if  any  illegitimate 
child  (not  acknowledged  or  adopted  by  his  father)  dies  intes- 
tate, without  lawful  issue,  his  estate  goes  to  his  mother,  or,  in 
case  of  her  decease,  to  her  heirs  at  law.  Suez  Magee  was  ille- 
gitimate; she  died  intestate;  Susan,  her  mother,  had  died  before 
her;  therefore,  upon  the  death  of  Suez,  the  property  of  the 
latter  was  to  go  to  the  heirs  of  the  mother,  Susan.  The  next 
question,  then,  is  who  are  the  heirs  of  Susan?  Section  1387, 
Civil  Code,  we  think,  answers  the  inquiry.  Every  illegitimate 
child  is  in  all  cases  an  heir  of  his  mother,  and  inherits  in  the 
same  manner  as  if  born  in  lawful  wedlock.  There  is  no  question 
as  to  the  heirship  of  Albert  E.;  he  is  the  legitimate  son  of  his 
mother,  Elizabeth.  She  (Elizabeth)  was  the  illegitimate 
daughter  of  Susan.  By  section  1387,  just  referred  to,  Eliza- 
beth was  the  heir  of  her  mother,  in  the  same  manner  as  if  born 
in  lawful  wedlock.  If,  then,  Elizabeth  had  been  born  in  law- 
ful wedlock,  she  would  unquestionably  have  been  heir  of  her 
mother;  being  born  out  of  wedlock,  she  is  by  the  statute  made 
heir  of  her  mother  in  the  same  manner  as  if  born  in  wedlock. 
Being,  then,  the  heir  of  her  mother,  and  dying  leaving  issue. 
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the  property  of  Suez  goes  to  such  issue;  not  because  the  issue 
is  heir  of  Suez,  but  is  heir  of  Susan.  In  this  same  section 
there  is  a proviso  regarding  the  inheritable  blood  of  an  illegiti- 
mate child,  expressed  in  the  following  words:  “ But  he  does  not 
represent  his  father  or  mother  by  inheriting  any  part  of  the 
estate  of  his  or  her  kindred,  either  lineal  or  collateral,  unless, 
before  his  death,  his  parents  shall  have  intermarried,”  etc. 
This  proviso  does  not  apply  to  the  case  before  us.  If  Eliza, 
the  other  daughter  of  Sabra,  the  common  ancestor,  had  died 
leaving  estate,  the  illegitimate  children  of  Susan  (Elizabeth  or 
Suez),  or  their  descendants,  could  not  have  represented  Susan 
for  the  purpose  of  inheriting  from  Eliza;  Eliza’s  estate  would, 
rather,  have  escheated.  We  think  the  word  “ kindred  ” used  in 
the  above-quoted  clause  relates  to  the  kindred  referred  to  in 
section  1386,  meaning  lawful  kindred,  and  is  for  the  purpose  of 
qualifying  the  general  words  used  in  section  1387,  and  exclud- 
ing the  illegitimate  from  inheriting,  through  the  mother,  the 
estate  of  other  relatives. 

“ By  the  rules  of  the  common  law,  terms  of  kindred,  when 
used  in  a statute,  include  only  those  who  are  legitimate,  unless  a 
different  intention  is  clearly  manifest”  ( McCool  v.  Smith,  1 
Black,  459 ; Hughes  v.  Decker,  38  Me.  153 ; Cooley  v.  Dewey,  4 
Pick.  93.)  In  using  the  word  “ kindred,”  in  section  1387,  the 
legislature  intended  to  preclude  from  the  general  words  preced- 
ing it  the  construction  that  an  illegitimate  might  by  representa- 
tion inherit  from  those  whom  the  common  law  or  section  1386 
acknowledges  as  kindred;  but  did  not  intend  to  prevent  a legiti- 
mate son  (Albert  E.)  from  inheriting  through  his  mother  (an 
illegitimate  daughter),  from  her  mother,  Susan,  nor  from  being 
her  heir.  Otherwise,  we  would  have  the  construction  that  an 
illegitimate  daughter  is  an  heir  of  her  mother,  and  as  such  may 
take  the  estate  of  another  illegitimate  daughter  of  the  same 
mother,  but  that  the  legitimate  child  of  such  illegitimate 
daughter  cannot  take. 

If  Elizabeth  had  died  intestate  and  without  issue,  doubtless 
the  estate  of  Suez  would  have  gone  to  the  Cunninghams,  as  the 
heirs  of  Susan,  the  mother  of  Elizabeth  and  Suez;  but  as 
Albert  E.  is,  through  his  mother,  Elizabeth,  the  heir  of  Susan, 
he  is  entitled  to  the  estate  of  Suez — not,  perhaps,  because  he  is 
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the  heir  of  Suez,  but  because  he  is  the  heir  of  the  mother  of 
Suez,  and  as  such  is,  under  the  statute,  entitled  to  take. 

We  do  not  think  that  the  provisions  of  section  1386  have 
application  to  illegitimates ; but  that  the  rights  of  such  persons 
are  derived  from  sections  1387  and  1388.  Section  1386  pro- 
vides for  the  course  of  succession  among  legitimates;  sections 
1387  and  1388  refer  to  illegitimates,  and  provide  for  the  course 
of  succession  as  to  them;  and  each  provision  is  complete,  so 
far  as  the  legislature  has  seen  fit  to  declare.  One  system  is  pro- 
vided for  in  the  one  section ; another  system  is  provided  for  in 
the  others. 

The  decree  is  reversed  and  the  cause  is  remanded  with 
instructions  to  render  a decree  in  accordance  with  this  opinion. 

McKee,  J.,  Thornton,  J.,  Sharpstein,  J.,  and  Ross,  J., 
concurred. 


[Department  One. — December  15,  1882.  In  Bank. — May  28,  1888.] 

L.  B.  ADAMS  et  ai_.  Respondents,  v.  ADOLPH 
DOHRMANN  et  al.,  Appellants. 


New  Trial  — Authentication  of  Statement. — A statement  on  motion  for  a 
new  trial  must  be  certified  by  the  judge  In  accordance  with  section  659  of  the 
Code  of  Civil  Procedure.  Without  the  certificate  of  the  Judge,  the  statement 
fa  a nullity,  and  the  omission  cannot  be  aupplled  after  the  motion  haa  been 
disposed  of,  and  an  appeal  taken. 

Hearino  in  Bank  — Computation  of  Time. — When  a cause  has  been  heard 
and  decided  by  one  of  the  departmenta,  a hearing  In  Bank  cannot  be  granted 
after  the  expiration  of  thirty  days,  although  the  last  day  may  fall  on  Sunday. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial 

The  statement  on  the  motion  for  a new  trial  was  agreed  to  by 
the  counsel  for  the  respective  parties,  and  used  on  the  bearing 
of  the  motion,  but  was  not  certified  by  the  judge.  Pending  the 
appeal,  the  judge  certified  the  statement  nunc  pro  tunc  as  of  a 
day  anterior  to  the  hearing  of  the  motion,  and  by  order  of  the 
court  below  the  statement  was  refiled  nunc  pro  tunc  as  of  the 

same  day.  The  counsel  for  the  appellants  thereupon  moved  to 
LXIII.  27 
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amend  the  transcript  in  this  court  by  adding  thereto  a copy  of 
the  statement  thus  certified. 

John  M.  Bvumett,  and  Cope  & Boyd,  for  Appellants,  argued 
in  favor  of  the  motion,  citing  Westcott  v.  Thompson,  16  N.  Y. 
013.  They  also  contended  that  as  the  statement  was  agreed  to 
by  the  parties,  and  used  on  the  hearing  of  the  motion,  the  objec- 
tion for  want  of  a certificate  by  the  judge  came  too  late,  and 
cited  Paige  v.  Fazackerly,  36  Barb.  392. 

E.  S.  Pillsbury,  for  Respondents,  argued  against  the  motion, 
and  claimed  that  the  statement  should  be  disregarded,  citing 
Satterlee  v.  Bliss,  36  Cal.  521 ; Smith  v.  Davis,  55  Cal.  26 ; 
Schrciber  v.  Whitney,  60  CaL  431;  Code  Civ.  Proc.  § 659. 
sub.  3. 


McKee,  J. — The  appeal  in  hand  is  from  the  final  judgment 
in  this  case,  and  from  an  order  denying  a motion  for  a new  trial. 

The  notice  of  intention  to  move  for  a new  trial  designated 
that  the  motion  would  be  made  “ on  a statement  of  the  case,  and 
on  the  papers  and  records  in  the  cause.” 

In  the  transcript  there  is  a paper  marked,  “ defendant's  pro- 
posed statement  on  motion  for  a new  trial  and  on  appeal,” 
which  appears  to  have  been  filed  April  10,  1880;  but  it  was 
not,  at  any  time,  signed  by  the  judge  of  the  court,  nor  certified 
by  him  to  the  effect  that  it  had  been  settled  and  allowed  as  was 
required  by  section  659  of  the  Code  of  Civil  Procedure. 

When  notice  is  given  of  a motion  for  a new  trial,  to  be  made 
on  a statement  of  the  case,  it  is  the  duty  of  the  moving  party  to 
propose  such  a statement,  and  have  it  settled,  signed,  and  certi- 
fied by  the  judge.  The  statement  must  be  authenticated  in  that 
way  before  it  can  be  filed  with  the  clerk  of  the  court  (§  659. 
supra.)  After  it  has  been  signed  and  certified  and  filed,  the 
motion  upon  it  may  then  be  brought  to  a hearing  by  either 
party ; and  as  the  statement  used  on  the  hearing,  it  constitutes 
part  of  the  record  of  the  case  on  appeal  from  the  order  grant- 
ing or  denying  the  motion.  But  the  signature  and  certificate 
of  the  judge  are  indispensable.  ( Schreiber  v.  Whitney,  60  Cal. 
431;  Keller  v.  Lewis,  56  Cal.  466.)  Without  them  there  is 
no  statutory  statement  on  which  the  motion  may  be  heard. 


k. 
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An  nnauthenticatcd  paper  in  the  transcript,  purporting  to  be 
a statement,  is  no  part  of  the  record  on  appeal,  and  must  he 
disregarded.  Nor  can  this  court  return  the  record  of  a case 
to  the  court  below  for  the  purpose  of  having  that  court  supply, 
in  a document  in  the  transcript,  those  things  which  were  indis- 
pensably necessary  to  constitute  it  part  of  the  record  in  the  first 
instance.  The  signature  and  certificate  of  the  judge  to  a state- 
ment on  motion  for  a new  trial,  after  the  motion  has  been  heard 
and  determined,  and  an  appeal  taken  from  the  order,  would  not 
(as  Mk.  Justice  Myeick  observed  in  Keller  v.  Lewis,  supra ) 
aid  the  appellant,  for  the  Code  of  Civil  Procedure  requires  that 
the  bill  be  certified  as  allowed,  “before  filing.”  (§  050,  Code 
Civ.  Proc.)  This  court  cannot  make  a record  or  supply  the 
existence  of  papers  which  constitute  part  of  a record,  on  which 
a court  below  may  act.  Nor  can  we  amend  a record  of  a lower 
court — that  must  be  done  in  the  lower  court;  and  after  an 
appeal  has  been  taken  and  perfected,  that  court,  losing,  as  it 
does,  jurisdiction  over  the  case,  has  no  power  to  make  another 
record  by  adding  to  the  record  already  made  a new  statement 
on  motion  for  a new  trial  or  on  appeal. 

In  some  instances  we  hav?  sent  down  the  record  of  a cause  to 
have  inserted  in  it  some  matter  omitted  from  a bill  of  excep- 
tions or  statement  in  the  transcript;  but  there  is  no  case  in 
which  the  practice  has  been  adopted  of  returning  the  record  of 
a case  for  the  purpose  of  supplying  a bill  of  exceptions  or 
statement  which  did  not  legally  exist 

The  motion  made  to  return  the  record  in  this  case  for  that 
purpose  must  therefore  be  denied;  and  as  there  is  no  error  in 
the  judgment  roll,  the  judgment  and  order  appealed  from  aro 
affirmed. 

MoKinstey,  J.,  and  Ross,  J.,  concurred. 

The  counsel  for  the  appellants  subsequently  filed  a petition 
asking  that  the  judgment  of  the  department  be  vacated,  and 
that  the  cause  be  heard  and  decided  by  the  court  in  Bank.  On 
the  thirty-first  day  after  the  judgment  was  pronounced  — the 
day  previous  being  Sunday  — an  order  was  made  granting  the 
petition.  The  counsel  for  the  respondents  thereupon  moved 
the  court  in  Bank  to  vacate  the  order,  and  for  a remittitur,  on 
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the  grotind  that  the  judgment  had  become  final  before  the  order 
was  made.  The  motion  was  argued  orally  by  the  respective 
:ounseL 

Per  Curiam. — On  the  15th  day  of  December,  1882,  Depart- 
ment One  of  this  court  affirmed  the  judgment  appealed  from 
herein,  and  on  the  15th  day  of  January,  1883,  the  court  made 
an  order  that  the  case  be  heard  in  Bank.  The  Constitution  (§  2, 
art.  vi.)  provides  that  “where  a cause  has  been  allotted  to  one  of 
the  departments  (as  thi3  cause  was),  and  a judgment  pronounced 
thereon,  the  order  (that  the  same  be  heard  and  decided  in  Bank) 
must  be  made  within  thirty  days  after  such  judgment,  .... 
and  if  so  made  it  shall  have  the  effect  to  vacate  and  set  aside 

the  judgment If  the  order  be  not  made  within  the 

time  above  limited  the  judgment  shall  be  final.”  The  respond- 
ent now  moves  to  have  the  order  of  January  15,  1883,  vacated, 
on  the  ground  that  it  was  not  made  within  thirty  days  after  the 
judgment  of  the  department  had  been  pronounced.  As  to  the 
fact  that  the  order  was  not  made  within  the  time  prescribed, 
there  can  be  no  controversy.  But  the  thirtieth  day  after  tho 
judgment  of  the  department  was  pronounced  fell  on  Sunday, 
and  the  order  was  made  on  the  following  Monday.  There  is  a 
general  provision  in  the  Code  that  the  time  in  which  any  act 
provided  by  law  is  to  be  done  is  computed  by  excluding  the  last 
day  if  it  be  a holiday.  (Code  Civ.  Proc.  § 12.)  And  as  Sunday 
is  a holiday,  it  is  contended  by  appellants’  counsel  that  the  last 
day  upon  which  an  order  that  this  case  should  be  heard  in 
Bank  could  be  made  being  Sunday  it  must  be  excluded;  and 
if  excluded,  the  order  made  on  the  following  day  was  made 
within  thirty  days  after  the  judgment  had  been  pronounced  ir. 
the  department.  Whether,  in  the  absence  of  other  provisions 
of  the  Code,  and  the  Constitution  relating  to  this  same  subject, 
that  would  bo  so,  it  is  not  now  necessary  to  decide,  because  the 
Constitution  declares  that  this  court  “ shall  always  be  open  for 
the  transaction  of  business,”  and  the  legislature  when  prescrib- 
ing on  what  days  courts  may  be  held  and  judicial  business 
transacted,  provides  “that  the  Supreme  Court  shall  always  be 
open  for  the  transaction  of  business,”  and  that  provision  is 
inserted  among  the  exceptions  to  the  general  rule,  that  no  court 
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shall  he  open  or  transact  any  judicial  business  on  Sunday. 
(Code  Civ.  Proc.  §§  133,  134.)  It  is  therefore  quite  clear  that 
this  court  might  have  been  open  for  the  transaction  of  business 
on  the  last  of  the  thirty  days  within  which  an  order  that  this 
case  be  heard  in  Bank  could  be  made,  and  there  is  no  legal 
reason  why  it  should  not  have  acted  on  that  day,  and  conse- 
quently no  reason  why  the  judgment  of  the  department  should 
not  have  become  final  at  the  expiration  of  that  day.  The  court 
is  not  required  to  take  any  formal  action  in  regard  to  a judg- 
ment pronounced  by  a department  within  thirty  days  thereafter. 
The  Constitution  simply  limits  the  time  within  which  an  order 
that  it  be  heard  in  Bank  may  be  made.  The  court  may  act  or 
not  as  it  chooses  within  that  time,  but  it  cannot,  after  the 
expiration  of  that  time,  order  a cause  to  be  heard  in  Bank. 
That  the  framers  of  the  Constitution  did  not  intend  that  the 
law  relating  to  holidays  should  apply  to  the  Supreme  Court  is 
made  apparent  by  a comparison  of  the  clause  of  the  Constitu- 
tion, which  declares  that  the  Supreme  Court  “ shall  always  be 
open  for  the  transaction  of  business,”  with  the  provision  that 
the  Superior  Courts  “ shall  be  always  open  (legal  holidays  and 
non-judicial  days  excepted).”  The  provision  (§  12,  Code  Civ. 
Proc.)  of  the  Code  upon  which  appellant  relies  does  not  attempt 
to  define  what  days  shall  be  non-judicial.  But  that  is  done  in 
section  133,  and  as  before  stated,  the  Supreme  Court  is  ex- 
pressly excepted  from  its  operation. 

Motion  granted. 

Petition  for  a rehearing  denied. 


tin  Bank. — May  29,  1888.1 

THE  PEOPLE,  Respondent,  v.  SIMON"  RATEN, 
Appellant. 


Homicide  — Burden  of  Proof  — Reasonable  Doubt.  — When  the  fact  of  « 
homicide  Is  shown,  then  It  Is  incumbent  upon  the  defendant  to  show  by  a 
preponderance  of  testimony  that  the  killing  was  Justifiable. 

Id.  — Inbteuctions — Deorees  of  Muhdek. — A charge  upon  the  subject  of 
the  degree*  of  murder  dtscusoed  and  held  not  misleading. 
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Id.  — Arrest  or  Felon  nr  Private  Citizen.  — The  coart  charged.  In  addition 
to  section  837  of  the  Penal  Code,  that  M the  crime  of  assault  with  Intent 
to  commit  murder  Is  a felony.  It  la  the  right,  and  Is  expected  of  all  good 
citizens  that  they  aid  In  the  capture  or  arrest  of  any  person  who  has  com- 
mitted a felony.”  The  evidence  tended  to  show  that  the  defendant  shot  at 
one  Erickson,  and  fled  pursued  by  a crowd  of  men  with  a view  to  capture  him. 
The  deceased  was  one  of  the  crowd,  and  while  In  pursuit  defendant  turned 
and  shot  and  killed  him.  Held,  that  the  evidence  justified  the  Instruction. 

Id. — SKt.r-DEFF.N8E. — Upon  the  authority  of  People  v.  Herbert,  61  Cal.  544.  one 
Instruction  given  In  regard  to  the  right  of  self-defense,  held,  not  erroneous. 

Id. — Malice. — The  defendant  claimed  that  the  verdict  was  against  both 
law  and  evidence ; that  to  constitute  murder  of  the  first  de^Tee  express  malice 
must  be  proved  aliunde  — not  Inferred  alone  ftbm  the  act  done,  or  the  mean* 
used  In  doing  It.  Held,  that  as  the  question  of  malice  was  submitted  to  the 
jury  under  proper  directions,  the  Judgment  could  not  be  Interfered  with. 


Appeal  from  a judgment  of  the  Superior  Court  of  Sacra- 
mento County,  and  from  an  order  refusing  a new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Ellwood  Bruner,  for  Appellant. 

Attorney-General,  for  Respondent. 

Thornton,  J. — The  defendant  was  convicted  of  the  crime  of 
murder  in  the  first  degree,  committed  on  one  James  Lansing, 
and  adjudged  to  suffer  the  death  penalty.  He  moved  for  a new 
trial  which  was  denied.  From  the  order  denying  his  motion 
for  a new  trial,  and  the  judgment,  he  prosecutes  this  appeal. 

Several  questions  were  discussed  on  the  argument  arising  on 
the  instructions  given  hy  the  court  below,  which  we  are  called 
on  to  consider  and  determine. 

1.  The  court  directed  the  jury  as  follows: — 

“ Upon  a trial  for  murder  the  commission  of  the  homicide  by 
the  defendant  being  proved,  the  hnrdru  of  proving  circum- 
stances of  mitigation,  or  that  justify  or  excuse  it,  devolves  upon 
him,  unless  the  proof  on  the  part  of  the  prosecution  tends  to 
show  that  the  crime  committed  only  amounts  to  manslaughter, 
or  that  the  defendant  was  justifiable  or  excusable,  and  this  he 
mnv  show  hy  preponderance  of  evidence  merely.” 

It,  is  urged  that  this  direction  is  erroneous,  because  it  deprives 
the  defendant  of  the  doctrine  of  reasonable  doubt  We  have  to 
say  in  reply  to  this  that  the  jury  was  fully  and  correctly  in- 
structed upon  the  question  of  reasonable  doubt,  and  that  the 
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instruction  above  given  was  approved  by  this  court  in  Bank  in 
People  v.  Hong  Ah  Duck,  61  Cal.  387. 

2.  Our  attention  is  called  to  the  following  direction  to  the 
jury.— 

“If  the  act  of  killing  be  preceded  by  a concurrence  of  will, 
deliberation,  and  premeditation  on  the  part  of  the  slayer,  the 
killing  is  murder  of  the  first  degree,  and  no  matter  how  rapidly 
these  acts  of  the  mind  may  succeed  each  other,  or  how  quickly 
they  may  be  followed  by  the  act  of  killing.  But  if  you  find 
the  defendant  guilty  of  murder,  and  still  are  not  convinced  be- 
yond all  reasonable  doubt  that  such  murder  was  accomplished 
or  characterized  by  some  one  of  the  circumstances  just  ex- 
plained as  indicative  of  murder  of  the  first  degree,  you  can  find 
uim  guilty  of  murder  of  the  second  degree  only.” 

Counsel  for  defendant  in  regard  to  this  portion  of  the  charge 
says : “ While  the  jury  were  instructed  as  to  the  requisites  of 
murder  of  the  first  degree  in  the  first  clause  of  the  above  in- 
struction, they  were  in  the  second  clause  instructed,  that  to 
reduce  the  offense  to  murder  of  the  second  degree,  two  or  more 
of  the  requisites  of  murder  of  the  first  degree  must  be  want- 
ing” ; and  then  proceeds  to  argue  that  the  instructions  are  con- 
tradictory, and  that  they  misled  the  jury  to  the  prejudice  of  the 
defendant. 

There  is  some  plausibility  in  the  contention  of  the  counsel 
upon  the  premises  on  which  he  has  constructed  his  argument 
But  in  presenting  this  question  he  has  omitted  from  the  direc- 
tion of  the  court  a material  portion  of  it  in  relation  to  the  very 
subject-matter  of  his  contention.  We  quote  here  the  omitted 
portion,  which  precedes  immediately  the  portion  quoted  by 
him : — 

“ The  chief  difference  which  distinguishes  murder  of  the  first 
degree  from  murder  of  the  second  degree  consists  in  the  pres- 
ence or  absence  of  a wilful,  deliberate,  and  premeditated  intent 
to  kill.  If  you  find  the  defendant  guilty  of  murder  the  next 
question  to  be  determined  is,  was  the  murder  accompanied  with 
a deliberate  and  clear  intent  to  take  life?  In  order  to  consti- 
tute murder  of  the  first  degree  the  intent  to  kill  must  be  the 
result  of  deliberate  premeditation.  It  must  be  formed  upon  a 
pre-existing  reflection,  and  not  upon  a sudden  heat  of  passion 
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sufficient  to  preclude  the  idea  of  deliberation.  There  need  be 
no  appreciable  space  of  time  between  the  intention  to  kill  and 
the  act  of  killing;  there  may  be  as  instantaneous  as  successive 
thoughts  of  the  mind.” 

The  court  had  previously  in  the  charge  defined  murder  in  the 
language  of  the  Code  (Penal  Code,  § 187),  and  had  pointed  out 
the  distinction  between  express  and  implied  malice  as  given  in 
section  168  of  the  same  Code. 

The  foregoing  explains  the  language  referred  to  by  counsel, 
and  is  in  accordance  with  the  provisions  of  the  Penal  Code 
(§  189),  indicating  the  difference  between  murder  of  the  first 
and  murder  of  the  second  degree.  Certainly,  the  only  fair  mode 
of  arriving  at  the  meaning  of  a judge’s  charge  on  any  subject 
to  which  it  relates,  is  to  consider  the  whole  of  it  relating  to  the 
particular  subject  on  which  he  is  giving  directions.  This  we 
have  done  in  regard  to  the  charge  before  us,  and,  applying  this 
well-known  rule  of  interpretation,  we  cannot  avoid  the  conclu- 
sion that  the  counsel  has  gone  astray  in  his  contention,  and  the 
court  has  not  erred.  We  see  nothing  in  the  charge  on  the  mat- 
ter discussed  at  all  calculated  to  mislead  or  confuse  the  jury. 

3.  It  is  further  contended  that  the  court  erred  in  giving  the 
instructions  relating  to  arrest  by  a private  person.  As  to  this 
matter,  the  court  instructed  the  jury  in  the  identical  words  of 
section  887  of  the  Penal  Code,  and  added  the  following : “ The 
crime  of  assault  with  intent  to  commit  murder  is  a felony.  It 
is  right  and  is  expected  of  all  good  citizens  that  they  aid  in  the 
capture  or  arrest  of  any  person  who  has  committed  a felony.” 

In  relation  to  the  above,  this  point  is  made,  that  the  court 
assumed  the  existence  of  testimony,  and  of  facts  of  which  there 
was  no  proof  whatever. 

The  evidence  abundantly  justifies  the  directions,  and  called 
for  the  observations  made  by  the  court.  The  evidence  tends  to 
show  this : The  defendant  met,  in  the  street  in  the  city  of  Sacra- 
mento, one  Erickson,  drew  a pistol  and  shot  at  him ; he  then 
fled,  was  pursued  by  a crowd  of  men  with  a view  to  capture 
him.  While  the  pursuit  was  going  on,  the  deceased,  one  James 
Lansing,  joined  in  it,  and,  while  thus  in  pursuit  of  the  defend- 
ant, defendant  turned  and  shot  at  Lansing,  inflicting  a fatal 
wound,  of  which,  in  a few  hours  afterwards,  Lansing  died. 
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Under  such  circumstances  the  point  contended  for  by  coimsel 
is  untenable.  We  fail  to  perceive  any  error  in  the  ruling  of 
the  court  on  this  point. 

4.  The  defendant  asked  an  instruction  as  follows: — 

“If  a timid,  cowardly  man,  much  alarmed,  in  imminent 
danger  of  a violent  and  instant  assault,  and  cut  off  from  the 
chancee  of  probable  assistance,  as  the  result  of  fear,  kill  the 
man  from  whom  the  danger  is  apprehended,  and  the  jury  be- 
lieve that  the  defendant  was  in  danger  of  great  bodily  harm 
from  the  deceased,  or  thought  himself  so,  then  the  killing 
would  be  in  self-defense.  And  if  the  defendant  thought  the 
deceased  intended  to  commit  a battery  upon  him  less  violent, 
to  prevent  which  he  killed  him,  the  killing  would  be  man- 
slaughter, and  you  must  so  find  your  verdict” 

The  court  refused  this  request,  and  defendant  excepted. 

The  requested  instruction  abounds  in  error.  In  the  first 
place  there  is  no  evidence  that  the  defendant  is  or  was  a timid, 
cowardly  man,  nor  is  there  any  circumstance  from  which  such 
could  be  reasonably  inferred.  Nor  do  we  perceive  that  there 
was  the  least  evidence  that  defendant  was  in  imminent  danger 
of  a violent  or  instant  assault  by  the  deceased.  There  is  no 
evidence  whatever  that  defendant  was  in  the  least  danger  of 
great  bodily  harm  from  Lansing,  and  nothing  tending  to  show 
it.  Lansing  was  pursuing  the  defendant  with  other  persons  to 
arrest  him  on  account  of  his  having  shot  at  Erickson,  was  un- 
armed, and  while  so  pursuing  him  and  unarmed  received  at 
the  hand  of  the  defendant  the  fatal  wound  of  which  he  after- 
ward died.  There  are  other  considerations  which  demonstrate 
that  the  request  was  properly  refused,  but  deeming  the  fore- 
going sufficient,  we  forbear  to  discuss  the  point  further. 

5.  It  is  said  that  the  court  erred  in  its  direction  to  the  jury 
in  regard  to  the  right  of  self-defense. 

The  direction  challenged  here  is  substantially  the  same  as 
that  given  in  People  v.  Herbert,  and  approved  by  this  court  in 
Bank,  61  Cal.  544.  On  the  authority  of  the  case  last  mentioned 
we  must  hold  the  direction  without  error. 

It  is  further  argued  that  the  verdict  is  contrary  to  the  law 
and  the  evidence. 

It  is  said  that  to  constitute  murder  of  the  first  degree  express 
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malice  must  be  proved ; that  it  must  be  proved  aliunde,  and  that 
it  cannot  be  inferred  or  implied  alone  from  the  act  done,  or  the 
means  used  in  doing  it.  To  this  we  have  only  to  say  that  the 
questions  as  to  malice  were  fairly  submitted  to  the  jury,  the 
proper  tribunal  to  pass  on  them,  and  that  they  were  submitted 
with  appropriate  directions. 

We  find  nothing  in  the  case  which  calls  for  any  other  judg- 
ment than  that  of  affirmance. 

Judgment  and  order  affirmed. 

Mybick,  J.,  McKee,  J.,  McKinbtby,  J.,  and  Ross,  J., 
concurred. 


[Department  One.  — May  SO,  1888.] 

ELIZABETH  THOMAS,  Appellant,  v.  THOMAS 
DESMOND,  Sheriff,  etc.,  Respondent. 

Married  Woman  — Capacity  to  8ub. — A married  woman  cannot  aue  alone 
to  recorcr  personal  property  wrongfully  taken  from  her  possession,  unless 
the  property  thus  taken  Is  shown  to  be  her  separate  property. 

Id. — Sole  Trader -- Separate  Phopebtt  or  tub  Husband — Creditors. — 
Separate  property  of  the  husband,  though  appropriated  and  used  by  the  wife 
In  carrying  on  bualnesa  as  a sole  trader,  Is  liable  for  bis  debts,  and  may  be 
seized  under  process  against  blm  In  favor  of  bit  creditors. 

Pleadings  — Complaint — Demurrer.  — In  alleging  facts,  the  ultimate  facts 
should  be  stated,  and  where  a complaint  merely  atatea  the  evidence  from 
whlcb  such  facts  are  dednclble,  a demurrer  Ilea 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  setting  aside 
a default. 

Charles  F.  Hanlon,  for  Appellant. 

Clitus  Barbour,  for  Respondent. 

McKee,  J. — Upon  a showing  made  by  the  defendant,  the 
default  entered  against  him  was  set  aside  by  the  court,  with 
leave  to  answer.  Instead  of  filing  an  answer,  the  defendant 
demurred  and  the  court  sustained  the  demurrer,  with  leave  to 
tho  plaintiff  to  amend  her  complaint;  but  she  declined  to 
amend  and  judgment  final  was  entered  against  her,  and  from 
the  judgment  and  the  order  setting  aside  the  default  the  plain- 
tiff appealed. 
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The  action  was  brought  to  recover  damages  for  an  alleged 
wrongful  seizure  of  personal  property.  It  is  alleged  in  the  com- 
plaint that  the  plaintiff  was  a married  woman  and  the  wife  of 
William  A.  Thomas;  and  it  may  be  gathered  from  the  com- 
plaint that  she  had  possession  of  the  property,  and  that  the  de- 
fendant, as  the  sheriff  of  the  city  and  county  of  San  Francisco, 
took  it  from  her  possession  by  process  issued  in  the  suit  of  Amos 
Williams  against  William  A.  Thomas,  her  husband,  and  con- 
verted it  to  his  own  use.  But  that  statement  does  not  constitute 
a cause  of  action  in  her  favor.  It  is  only  where  property  taken 
from  a married  woman  belongs  to  her  as  her  separate  property 
that  she  is  considered  in  law  as  a femme  sole  and  entitled  to 
sue  for  its  recovery  or  conversion.  And  in  such  a suit,  the 
pleading  in  the  action  should  disclose  the  fact  that  the  prop- 
erty was  her  separate  property.  That  is  a fact  which  must  be 
averred  and  proved.  The  complaint  does  not  show,  by  distinct 
affirmative  averments,  that  the  title  to  the  property  was  in  the 
plaintiff  as  her  separate  property,  or  that  she  was  possessed 
of  it  as  of  her  separate  property  as  a sole  trader  or  otherwise. 
On  the  contrary,  the  complaint  does  show,  by  recitals  of  evi- 
dential facts,  that  the  property  was  the  separate  property  of 
the  husband,  but,  having  become  intemperate  and  dissolute, 
he  had  spent  all  his  money  and  run  in  debt,  and  failed  to 
support  his  wife,  and  she  in  consequence  of  the  intemperate  and 
dissolute  habits  of  her  husband,  acting  under  the  advice  of 
counsel,  asserted  her  claim  over  all  his  property,  took  possession 
of  it  and  invested  it  in  the  business  of  letting  furnished  rooms, 
with  or  without  board,  in  the  city  of  San  Francisco  — a busi- 
ness which  she  was  authorized  to  carry  on  as  a sole  trader  by 
a decree  of  the  Superior  Court  of  said  city  and  county  rendered 
December  21,  1880. 

These  recitals  are  insufficient  as  a statement  of  her  right  to  the 
property.  They  are  not  a statement  of  the  material  and  ultimate 
facts  — facts  as  distinguished  from  argument,  from  hypothesis, 
and  from  evidence  — which  is  required  by  the  Code.  (§  426, 
Code  Civ.  Proc.,  Green  v.  Palmer,  15  Cal.  410 ; Piercy  v.  Sabin, 
10  Cal.  27 ; Grewell  v.  Walden,  23  Cal.  165 ; Moore  v.  Murdock, 
26  Cal.  514;  Miles  v.  McDermott,  31  Cal.  271.)  Tho  complaint 
was,  therefore,  demurrable. 

Besides,  as  the  fact  appears  from  the  recitals  that  the  property 
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%elonged  to  the  husband  as  his  separate  property,  it  was  subject 
to  his  debts,  unless  his  title  to  it  had  passed  from  him  to  his 
wife,  to  the  exclusion  of  his  creditors.  Of  course,  the  interest 
of  the  husband  was  not  divested  by  the  advice  of  counsel  to  his 
wife;  nor  did  she  acquire  any  separate  right  to  it  merely  by 
that  advice ; nor  did  she  acquire  title  to  it  by  the  decree  of  the 
Superior  Court  which  authorized  her  to  carry  on  a specific  busi- 
ness in  her  own  name  and  for  her  own  account 

The  statute  under  which  that  decree  was  rendered  provided 
that  property  derived  from  the  community  property  or  the 
separate  property  of  the  husband  not  exceeding  in  value  five 
hundred  dollars  might  be  invested  in  a business  carried  on  by 
the  wife  as  a sole  trader.  (§  1814,  Code  Civ.  Proc.)  The  stat- 
ute did  not  prevent  her  from  obtaining  and  using  the  husband’s 
property  in  the  business.  But  she  could  only  derive  title  to  such 
property  by  the  mutual  consent  of  herself  and  husband,  and  by 
an  act  of  transfer  by  the  husband  to  her  in  the  mode  prescribed 
by  law.  From  the  recitals  of  the  complaint  there  was  no  con- 
sent and  no  transfer ; there  was,  therefore,  no  divestiture  of  the 
legal  estate  of  the  husband ; the  property  belonged  to  him  and 
was  subject  to  attachment  or  execution  against  him. 

Moreover,  the  pleader  admits  that,  at  the  time  when  the  wife 
took  possession  of  the  property  and  invested  it  in  business  on  her 
own  account,  the  husband  was  in  debt.  As  a debtor  be  could  not 
voluntarily  surrender  property  to  his  wife,  nor  could  she  volun- 
tarily assume  the  possession  and  ownership  of  it,  to  the  prejudice 
of  his  creditors.  Such  transactions  are  considered  in  law  fraud- 
ulent and  void  as  to  the  creditors  of  the  husband.  ( Gullmann  v. 
Bcannell,  7 Cal.  455;  Hurlburt  v.  Jones,  25  CaL  225.) 

Judgment  and  order  affirmed. 

Boss,  J.,  and  McKinstey,  J.,  concurred. 
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[Department  One.  — May  SO,  188S.] 

WILLIAM  McINTYRE,  Appellant,  v.  CHARLES 
TRAUTNER,  Respondent. 

Mechanic's  Lne*  — Nome*  — Tim*  or  Filiko  — Nonsuit.  — The  eonrt  be- 
low granted  a nonsuit  on  the  ground  that  the  notice  was  not  Died  In  time,  and 
because  o t a variance  between  the  pleadings  and  proof.  Held,  on  a review  of 
the  facts  as  alleged  and  proved,  that  the  nonsuit  was  Improperly  granted. 

In.  — SurrictKNCX  or  Notice.  — Certain  objections  to  the  sufficiency  of  the 
notice  examined  and  overruled. 


Appeal  from  an  order  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco  refusing  a new  trial. 

Wm.  H.  H.  Hart,  for  Appellant. 

Oscar  T.  Shuck,  for  Respondent. 

Peb  Curiam. — The  appeal  is  from  an  order  of  the  Superior 
Court  denying  plaintiff’s  motion  for  a new  trial.  The  action 
was  brought  to  enforce  an  alleged  lien  for  work  done  by  plaint- 
iff as  a plumber,  and  materials  by  him  furnished  and  used  in  a 
building  of  defendant.  At  the  conclusion  of  plaintiff’s  evi- 
dence defendant  moved  for  nonsuit,  or  that  the  action  be  dis- 
missed, upon  the  grounds  following:  “That  said  lien  had  not 
been  filed  in  the  time  required  by  law,  and  that  plaintiff’s 
proof  directly  controverted  his  allegations  in  his  complaint  and 
in  his  notice  of  lien  in  this : that  said  complaint  and  notice  of 
lien  set  forth  and  allege  that  plaintiff  was  a sub-contractor  for 
the  work  for  which  he  demands  payment  in  this  action,  whereas 
his  evidence  given  on  this  trial  clearly  states  that  he  was  the 
sole  and  original  contractor;  that  as  the  plaintiff  seeks  to  fore- 
close a sub-contractor’s  lien,  and  as  his  testimony  shows  he  was 
an  original  contractor,  there  is  a fatal  variance  between  the 
pleadings  and  his  proof.”  The  court  below  granted  defendant’s 
motion,  to  which  ruling  plaintiff,  appellant  here,  duly  excepted. 

1.  As  appears  by  plaintiff’s  testimony  — which  must  be  con- 
ceded to  be  true  in  determining  the  propriety  of  the  nonsuit  — 
defendant,  about  the  middle  of  February,  objected  that  “the 
job  was  not  satisfactory,  and  that  he  would  not  accept,”  etc. — 
that  “the  pipes  leaked,”  and  requested  plaintiff  “to  go  and  put 
them  into  proper  shape.”  The  leaking  was  stopped  and  the 
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work  perfected  April  25,  1878.  The  lien  was  filed  May  24, 
1878.  Defendant  cannot  be  heard  to  say  that  the  additional 
work,  done  at  his  request  to  complete  the  contract,  was  not  a 
continuation  of  the  previous  work,  and  done  under  the  same 
contract.  The  notice  of  lien  was  filed  in  time. 

2.  The  complaint  does  not  set  forth  that  plaintiff  was  a sub- 
contractor. On  the  contrary,  it  sets  forth  an  original  contract 
between  plaintiff  and  defendant.  The  oral  testimony  on  the 
part  of  the  plaintiff  tending  to  prove  an  original  contract  accords 
with  the  averments  of  the  complaint. 

3.  Did  the  notice  of  lien  filed  by  plaintiff  fail  to  state  any 
of  the  material  matters  required  by  the  Code  to  be  stated  in  a 
notice  of  lien  filed  by  one  claiming  as  an  original  contractor? 

Section  1187  of  the  Code  of  Civil  Procedure  provides: — 

“ Every  original  contractor,  within  sixty  days  after  the  com- 
pletion of  his  contract,  and  every  person,  saving  the  original 
contractor,  claiming  the  benefit  of  this  chapter,  must  within 
thirty  days  after  the  completion  of  any  building,  improvement, 
or  structure,  or  after  the  completion  of  the  alteration  or  repair 
thereof,  or  the  performance  of  any  labor  in  a mining  claim,  file 
for  record  with  the  county  recorder  of  the  county  in  which  such 
property,  or  some  part  thereof,  is  situated,  a claim  containing  a 
statement  of  his  demand,  after  deducting  all  just  credits  and 
offsets,  with  the  name  of  the  owner  or  reputed  owner,  if 
known,  and  also  the  name  of  the  person  by  whom  he  was 
employed,  or  to  whom  he  furnished  the  materials,  with  a state- 
ment of  the  terms,  time  given,  and  conditions  of  his  contract, 
and  also  a description  of  the  property  to  be  charged  with  the 
lien,  sufficient  for  identification,  which  claim  must  be  verified 
by  the  oath  of  himself,  or  of  some  other  person.” 

The  notice  of  claim  filed  by  plaintiff  contained  a “ statement 
of  his  demand  after  deducting  all  just  credits  and  offsets.” 
Also  the  “ name  of  the  owner.”  Also  the  name  of  th£  person 
bv  whom  he  was  employed  “ and  to  whom  he  furnished  the 
materials,  with  a statement  of  the  terms,”  etc.,  and  a description 
of  the  property  to  be  charged  with  the  lien. 

It  contains  a statement  that  defendant  agreed  to  pay  the 
amount  to  be  paid  for  the  work  and  materials,  and  that  one 
George  Scheibel  was  the  name  of  the  contractor  who,  “ as  such 


Digitized  by  Google 


May  1883.]  MacDougall  v.  Cent.  R.  R.  Co. 


431 


contractor  and  as  agent  for  and  on  behalf  of  said  Trautner 
(defendant),  entered  into  a contract  with  said  McIntyre  (plain- 
tiff), nnder  and  by  which”  the  work  was  done  and  materials 
furnished. 

As  a matter  of  strict  pleading,  a contract  made  by  an  agent 
should,  perhaps,  be  alleged  to  have  been  made  by  the  principal. 
But  no  such  recognition  of  the  maxim,  “ that  which  is  done  by 
another  he  himself  does,”  is  requisite  to  the  validity  of  a notice 
under  the  mechanics’  lien  law.  As  contractor  Scheibel  bad 
authority  to  enter  into  a sub-contract,  by  virtue  of  which  the 
sub-contractor  might  acquire  a lien,  and  as  an  agent  empowered 
to  do  so,  he  was  authorized  to  enter  into  an  original  contract  for 
and  on  behalf  of  Trautner.  Scheibel  swore  as  a witness  that 
defendant  requested  him  to  employ  plaintiff  to  do  the  work  for 
which  the  latter  now  claims  the  lien.  Such  work  and  materials 
constituted  no  portion  of  the  work  and  materials  to  be  done  and 
furnished  by  Scheibel  by  the  terms  of  his  original  contract  with 
defendant. 

The  notice  of  lien  is  not  vitiated  by  the  words  “ as  a con- 
tractor.” Those  words  are  surplusage,  and  do  not  detract  from 
the  effect  of  the  statement  that  Scheibel,  in  employing  plaintiff, 
acted  as  agent  for  the  defendant 

The  nonsuit  should  have  been  denied. 

Order  reversed  and  cause  remanded  for  a new  trial. 


I Department  One.  — May  30,  1883.] 

MARY  JANE  MacDOUGALL,  Appellant,  v.  CENTRAL 
RAILROAD  COMPANY,  Respondent. 

Neoliosncb  — Personal  Injcrt  — I.nstbdction.  — In  an  action  to  recover 
damages  for  a personal  Injury  alleged  to  hare  been  received  through  ibn 
negligence  of  the  defendant,  contributory  negligence  on  the  part  of  the  plain- 
HIT  Is  a matter  of  defense,  and  It  la  error  to  Instruct  the  jury  that  the  burden 
of  proof  Is  on  the  plaintiff  to  show  that  the  injury  occurred  without  such 
negligence. 

Appeal  — Euboneocs  iNSTiujCTro*. — An  erroneous  Instruction  cannot  be  dis- 
regarded on  appeal,  unless  It  appear  that  no  prejudice  could  have  resulted 
from  It. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 

and  county  of  San  Francisco,  and  from  an  order  refusing  a new 

trial. 
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At  the  time  of  the  alleged  injury,  the  plaintiff  was  a passenger 
on  a railroad  owned  and  operated  by  the  defendant  in  the  city 
and  county  of  San  Francisco.  The  plaintiff  was  examined  as  a 
witness,  and  testified  that  she  stopped  the  car  in  which  she  was 
riding  for  the  purpose  of  getting  off,  and  that  while  she  was  in 
the  act  of  alighting,  the  car  started,  and  she  was  thrown  to  the 
ground  and  injured.  She  also  testified  that  some  delay  occurred 
by  a woman  getting  off  in  front  of  her  at  the  same  time. 

Crittenden  & Moses , for  Appellant. 

Gunnison  & Booth,  for  Respondent 

Per  Curiam. — The  case  was  submitted  to  the  jury,  on  the 
part  of  the  plaintiff,  upon  the  plaintiff’s  testimony  and  that  of  a 
medical  gentlemen,  who  described  the  injuries  she  had  sus- 
tained. The  verdict  was  for  the  defendant,  and,  as  there  was  at 
least  a substantial  conflict  in  the  evidence  introduced  by  plaintiff 
and  defendant  respectively,  we  cannot  say  the  verdict  was  not 
justified  by  the  evidence. 

The  first  two  of  the  points  urged  by  the  appellant  are: — 

1.  “ The  court  erred  in  instructing  the  jury  that  the  burden 
of  proof  of  establishing  her  case  is  on  the  plaintiff,  and  she  must 
6how,  ‘ that  the  injury  resulted  from  the  negligence  of  the 
defendant  without  any  contributory  negligence  upon  her  part.’  ” 

2.  “ The  court  erred  in  instructing  the  jury  ‘ that  plaintiff, 
if  negligent,  could  not  by  her  own  negligence  cast  upon  the 
person  in  charge  of  defendant’s  car  the  necessity  of  exercising 
extraordinary  care  and  skill.’  ” 

With  respect  to  these  instructions,  we  may  remark,  first,  the 
burden  of  proof  was  on  the  defendant  to  show  plaintiff  was 
guilty  of  contributory  negligence,  unless  plaintiff  had  already 
shown  such  negligence;  and,  second,  if  plaintiff  was  guilty  of 
no  negligence,  still  defendant  was  bound  to  exercise  a great  de- 
gree of  'nre  and  skill.  ( Robinson  v.  W.  P.  R.  R.  Co.  48  Cal. 
426;  Nehrbas  v.  C.  P.  R.  R.  Co.  62  Cal.  320.) 

The  portions  of  the  charge  above  recited  were  specifically 
objected  to  by  plaintiff’s  counsel  as  follows:  “Another  [ground 
of  objection]  is  that  the  instruction  as  to  casting  upon  the 
driver  extraordinary  care  or  vigilance  by  reason  of  negligence,  if 
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the  jury  should  suppose  any  such  thing  on  the  part  of  the 
plaintiff,  is  likely  to  mislead  the  jury  in  regard  to  the  question 
of  the  degree  of  extraordinary  care  and  diligence  required  on 
the  part  of  the  defendant  in  conveying  and  letting  the  plaintiff 
off  the  car.  Another  is  that  the  instruction  as  to  the  burden  of 
proof  being  upon  the  plaintiff,  and  that  the  plaintiff  is  required 
to  show  that  the  injury  complained  of  resulted  from  the  negli- 
gence of  the  defendant,  without  any  contributory  negligence  on 
her  part,  is  not  law,  and  is  ambiguous  and  calculated  to  mislead 
the  jury.” 

The  court  had  charged  the  jury:  “ The  law  imposes  upon  *he 
defendant  the  duty  of  exerting  and  using  the  utmost  care,  fore- 
sight, diligence,  and  skill  in  the  selection  and  employment  of  a 
driver  for  its  car,  and  in  the  management,  driving,  and  stopping 
of  said  car,  and  in  the  taking  in  and  letting  out  of  said  car  of 
passengers  for  hire.”  And  had  also  read  to  the  jury  from  sec- 
tion 2100  of  the  Civil  Code:  “A  carrier  of  persons  for  reward 
must  use  the  utmost  care  and  diligence  for  their  safe  carriage, 
and  must  provide  everything  necessary  for  that  purpose,  and 
must  exercise  to  that  end  a reasonable  degree  of  skill.” 

We  would  hesitate  to  order  a new  trial  if  the  only  error  com- 
plained of  were  the  charge,  “ plaintiff  if  negligent  could  not  by 
her  own  negligence  cast  upon  the  person  in  charge  of  defendant’s 
car  the  necessity  of  exercising  extraordinary  care  and  skill.” 
It  is  true,  it  would  be  difficult  to  distinguish  between  “ extra- 
ordinary” and  “utmost”  care  and  skill.  It  is  also  true  the 
language  employed  suggests  that  if  a plaintiff  is  not  guilty 
of  contributory  negligence  he  cannot  recover  if  a defendant  has 
used  a degree  of  care  and  skill  somewhat  less  than  extraordinary 
or  utmost.  But  if  plaintiff  was  guilty  of  negligence,  directly 
contributing  to  the  injury — amounting  to  want  of  ordinary  care 
— she  ought  not  to  recover.  The  language  of  the  court,  there- 
fore, while  it  gave  a wrong  reason  for  the  rule,  might  perhaps  bo 
construed  as  a statement,  that,  if  guilty  of  contributory  negli- 
gence, the  jury  should  find  against  her.  We  might  perhaps  say, 
in  view  of  the  other  charges,  to  the  effect  that  defendant  was 
responsible  for  any  want  of  the  utmost  care,  that  the  charge 
complained  of  could  not  have  misled  the  jury. 

But,  however  this  may  be,  the  charge,  “ the  burden  of  proof 
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of  establishing  her  case  is  on  the  plaintiff,  and  she  must  show 
that  the  injury  resulted  from  the  negligence  of  the  defendant, 
without  any  contributory  negligence  on  her  part,”  was  clearh 
erroneous.  ( Robinson  v.  W.  P.  R.  R.  Co.,  Nehrbas  v.  C.  P.  R. 
R.  Co.,  supra.)  Of  course,  the  circumstances,  as  related  by  the 
plaintiff’s  witnesses,  will  often  satisfy  the  court  or  jury  that 
plaintiff  has  been  guilty  of  such  contributory  negligence  as  will 
prohibit  a recovery.  But  whether  the  evidence  on  the  part  of  a 
plaintiff  establishes  contributory  negligence  is  a question  of  fact 
for  the  jury,  unless  it  is  so  clearly  established  as  to  justify  the 
court  in  granting  a nonsuit. 

In  the  case  before  us,  it  might  be  argued  upon  the  evidence, 
that,  if  the  plaintiff — as  the  only  witness — was  to  be  believed, 
she  clearly  proved  she  was  guilty  of  no  contributory  negligence, 
and  therefore  the  charge  that  the  burden  of  proof  was  upon  her 
to  establish  the  negative,  could  have  done  her  no  harm.  But  to 
assume  that  the  case,  as  made  by  plaintiff,  esfttblished  she  was 
guilty  of  no  negligence,  would  be  to  take  the  fact  in  that  regard, 
and  so  far  as  her  evidence  was  concerned,  from  the  jury;  and 
would  have  justified  a charge,  that,  if  the  jury  believed  her  testi- 
mony, they  should  find  her  guiltless  of  contributory  negligence. 
The  defendant  might  well  complain  of  such  a charge  and  insist 
that  her  own  testimony,  bearing  upon  the  question  whether  she 
was  guilty  of  the  degree  of  negligence  which  should  prevent  a 
recovery,  ought  to  go  to  the  jury,  to  be  weighed  and  canvassed 
by  them.  An  extremely  cautions  person  might  have  retained 
her  seat,  or  remained  entirely  within  the  car,  until  the  woman 
who,  as  she  testifies,  preceded  her,  had  reached  the  pavement 
Although,  if  called  upon  to  decide  the  fact,  we  might  be  of  opin- 
ion that,  by  doing  what  she  says  she  did,  she  was  guilty  of  no 
negligence,  we  cannot  say  that  the  jury  would  have  found  that 
she  proved  herself  guiltless  of  negligence.  The  jury  might  have 
found  that  her  evidence  showed  negligence  on  the  part  of  de- 
fendant, but  failed  affirmatively  to  establish  an  absence  of  fault 
on  her  own  part. 

It  must  be  admitted  that  the  charge  was  erroneous,  and  we 
cannot  declare,  as  matter  of  law,  that  it  could  not  have  misled 
the  jury. 

J udgment  and  order  reversed  and  cause  remanded  for  a new 
trial. 
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[Department  One.  — May  30,  1883.] 

FRANK  OURTIS,  Petitioner,  v.  THE  SUPERIOR 
COURT  OF  THE  CITY  AND  COUNTY  OF  SAN 
FRANCISCO,  and  F.  W.  LAWLOR,  Judge,  Respond- 
ents. 


Prohibition  — Appeal  from  Justices'  Court.  — New  Trial  in  Superior 
Court  — Jurisdiction.  — In  an  action  In  tha  Justices*  Court  of  the  city  nnd 
county  of  8an  Francisco,  wherein  one  Wilhelm  was  plaintiff,  and  the  petitioner 
herein  defendant,  a judgment  was  rendered  In  favor  of  plaintiff.  The  defend* 
ant  had  answered  denying  all  the  allegations  of  the  complaint,  but  failed  to 
appear  at  the  trial,  whereupon  the  court  gave  Judgment  without  the  Introduc- 
tion of  any  evidence.  The  defendant  appealed  on  questions  of  law  alone,  and 
the  Superior  Court  reversed  the  judgment,  and  ordered  a new  trial  in  that 
court.  The  petitioner  asked  that  the  Superior  Court  and  judge  thereof  be 
restrained  by  prohibition  from  trying  the  case.  Held , that  the  new  trial  was 
properly  ordered  to  take  place  In  the  Superior  Court,  and  that  the  writ  be 
denied. 

Application  for  a writ  of  prohibition. 

Carroll  Cook,  for  Petitioner. 

William  Reade,  for  Respondents. 

Per  Curiam. — A judgment  was  rendered  in  the  Justices’ 
Court  in  favor  of  the  plaintiff,  and  against  the  defendant  in  an 
action,  wherein  one  A.  Wilhelm  was  plaintiff,  and  this  peti- 
tioner defendant,  from  which  the  defendant  appealed  “ on  ques- 
tions of  law.”  The  judgment  was  reversed,  and  a new  trial 
ordered  in  the  Superior  Court.  Petitioner  prays  the  Superior 
Court,  and  judge  thereof  may  be  restrained  by  prohibition  from 
trying  the  case. 

The  demand  of  petitioner  herein  is  not  sustained  by  Rickey  v. 
Superior  Court,  59  Cal.  661 ; nor  by  Sanborn  v.  Superior  Court, 
60  Cal.  425.  In  the  first  of  the  cases  it  was  said  that  on 
an  appeal  by  defendant  from  a judgment  taken  against  him  by 
default  in  the  Justices’  Court,  the  Superior  Court  acquired  no 
jurisdiction  to  allow  the  defendant  to  file  an  answer  and  to 
retry  the  case.  Rickey  v.  Superior  Court  is  not  like  the  case 
now  before  us.  The  return  shows  that  in  Wilhelm  v.  Curb '& 
(the  petitioner),  the  defendant  answered  in  the  Justices’  Court, 
and  the  statement  provided  for  in  section  975  of  the  Code  of 
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Civil  Procedure  was  filed  the  appeal  being  “on  questions  of 
law  alone.” 

In  the  action  considered  in  Sanborn  v.  Superior  Court,  the 
appeal  from  the  Justices’  Court  was  by  the  petitioner  for  the 
writ  of  prohibition.  It  was  said  by  this  court  that  the  party 
thus  invoking  by  his  own  act  the  jurisdiction  of  the  Superior 
Court,  ought  not  to  receive  the  benefit  of  the  writ  to  which  he 
was  entitled  only  on  the  theory  that  the  Superior  Court  had  no 
jurisdiction  to  proceed. 

In  the  case  brought  before  us  in  S.  P.  R.  R.  Co.  v.  Superior 
Court,  59  Cal.  471,  the  justice  had  not  acquired  jurisdiction  of 
the  person  of  the  defendant,  but,  nevertheless,  without  any  gen- 
eral appearance  on  the  part  of  the  defendant  the  justice  rendered 
a judgment  against  the  plaintiff,  from  which  the  plaintiff 
appealed.  It  was  held  the  Superior  Court  had  no  power  on 
such  appeal  to  order  the  defendant  to  file  an  answer,  etc., 
because  by  plaintiff’s  appeal  the  Superior  Court  only  acquired 
jurisdiction  to  affirm  or  reverse  the  justice’s  judgment. 

In  the  case  we  are  now  considering,  an  issue  of  fact  was  joined 
in  the  Justices’  Court  If  the  statement  prepared  by  the 
defendant  therein  showed  that  the  justice  erred  in  giving  judg- 
ment for  the  plaintiff,  without  sufficient  or  any  evidence,  this 
was  error  for  which  the  Superior  Court  was  justified  in  revers- 
ing the  judgment  and  ordering  a new  trial.  When  the  defend- 
ant fails  to  appear  at  the  trial  the  justice  “ may  proceed  ” with 
the  trial  at  the  request  of  the  plaintiff  (Code  Civ.  Proc.  § 884), 
but  the  justice  ought  not  without  evidence  to  render  a judgment 
in  favor  of  the  plaintiff,  if  the  answer  denies  the  averments  of 
the  complaint  Such  a judgment  is  erroneous,  ft  may  have 
been  based  upon  an  erroneous  notion  that,  by  failing  to  appear 
at  the  trial  the  defendant  admitted  the  averments  of  the  com- 
plaint. But  it  must  be  treated  simply  as  a judgment  without 
evidence  to  sustain  it. 

The  Superior  Court  properly  ordered  the  new  trial  to  take 
place  in  the  Superior  Court.  ( People  v.  Freelon,  8 CaL  517.) 

Writ  denied  and  proceedings  dismissed. 


Digitized  by  Google 


May,  1883.] 


Callahan  v.  Hickey. 


43 


[D»p»rtmcnt  One.  — May  30.  1883.] 

JEREMIAH  CALLAHAN  et  al.,  Appellants,  v. 

CATHERINE!  HICKEY,  et  al..  Respondents. 

PnacTica  — Ovciuouira  Dsmckubb  roa  Want  or  Appearaxcb  — None*  Must 
aK  Given.  — Under  rnle  16  of  tbe  Superior  Court  of  the  city  and  county  of 
San  Francisco,  when  a demurrer  to  tbe  complaint  baa  been  overruled  for 
want  of  an  appearance,  notice  of  tbe  ruling  of  the  court  muat  be  given  to  the 
demurring  party  before  tbe  entry  of  a judgment. 

Appeal  from  an  order  vacating  and  setting  aside  a judgment. 
The  facts  are  sufficiently  stated  in  the  opinion  of  the  court 
Carroll  Cook,  for  Appellants. 

The  court  had  no  power  or  jurisdiction  to  render  the  said 
order,  for  the  proceeding  had  been  ended,  judgment  rendered, 
and  the  execution  returned  satisfied  at  the  time  of  its  rendition, 
and  the  court  exercising  a limited  and  special  jurisdiction  in  a 
summary  proceeding  under  the  statute  could  assume  no  powers 
not  delegated  to  it  by  such  Btatute.  (Chap.  4,  part  3,  tit  8, 
Code  Civ.  Proa ; O'Connor  v.  Blake,  29  Cal.  316 ; Winter  v. 
Fitzpatrick,  .36  CaL  273;  § 1169,  Code  Civ.  Proa) 

If  rule  16  could  be  construed  so  as  to  make  the  proceeding 
appear  irregular,  then  the  rule  itself  under  such  a construction 
would  be  void,  as  in  conflict  with  the  statute.  (Code  Civ. 
Proa  § 1169;  People  v.  McClellan,  31  CaL  101.) 

R.  Percy  Wright,  for  Respondents. 

We  are  unable  to  see  how  a rule  of  court  giving  five  days’ 
time  to  answer  after  the  overruling  of  a demurrer  can  possibly 
be  in  conflict  with  section  1169  of  the  Code  of  Civil  Procedure. 
That  section  applies  only  where  the  defendant  does  not  appear 
and  defend.  In  such  case  it  is  proper,  as  well  in  summary  pro- 
ceedings as  in  an  action  on  contract,  “to  enter  default  and 
render  judgment  in  favor  of  the  plaintiff,  as  prayed  in  the 
complaint.” 

The  defendants  had  appeared  and  demurred,  and  on  the  over- 
ruling of  the  demurrer  they  had,  by  virtue  of  the  statute  and 
the  rule  of  court  combined,  a right  to  answer  within  five  days 
after  service  of  notice  of  the  ruling  of  the  court 
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It  is  because  the  judgment  was  entered  contrary  to  the  rule 
of  court,  and  the  defendants  were  thereby  deprived  of  any 
opportunity  to  answer,  that  the  court  ordered  the  judgment  to 
be  set  aside. 

Per  Curiam. — In  the  absence  of  defendant’s  counsel  the 
court  overruled  a demurrer  which  had  been  interposed  by  the 
defendant  to  the  plaintiffs  complaint,  without  giving  time  to 
the  defendant  to  answer.  But  there  was  a rule  of  the  court 
which  provided  as  follows:  “Rule  16.  When  a demurrer  to 
any  pleading  is  sustained  or  overruled  the  adverse  party  shall 
have  five  days  within  which  to  amend  or  answer  after  receiving 
notice  of  the  ruling  of  the  court  When  a demurrer  to  the 
complaint  has  been  overruled  for  want  of  an  appearance  of  the 
party  demurring,  or  where,  in  the  opinion  of  the  court,  the 
demurrer  was  frivolous  or  interposed  for  delay,  leave  will  not 
be  given  to  the  party  to  answer  such  complaint,  except  upon  an 
affidavit  of  merits,  within  five  days,  or  such  further  time  as 
may  be  allowed  by  the  court  or  judge  thereof.” 

Instead  of  giving  the  notice  required  by  the  rule,  the  plaintiff, 
immediately  after  the  overruling  of  the  demurrer,  took  judg- 
ment against  the  defendant,  and  had  the  same  entered  against 
him.  The  taking  and  entry  of  the  judgment  were  in  violation 
of  the  rule  of  the  court,  and  the  judgment  was  irregular,  and 
being  irregular,  upon  the  showing  made  by  the  defendant,  the 
court  properly  set  it  aside  and  allowed  the  defendant  to  answer 
the  complaint. 


[ Department  One.  — Msy  80,  1888.1 

S.  DRISCOLL,  Respondent,  v.  THOMAS  B.  HOWARD, 

Appellant. 


ffrREHT  Ass»s«MJ!!tT  — Fob*clo80h»  o»  Ijex.  — Where  »n  Action  to  enforce 
the  lien  of  a street  assessment  Is  against  two  or  more  owners,  no  decree  can 
be  entered  after  a dismissal  as  to  one  of  the  defendants.  All  the  owners 
must  ha  before  the  court. 
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Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court 

Jarboe  & Harrison,  for  Appellants. 

A decree  cannot  be  rendered  in  an  action  to  foreclose  the  lien 
of  a street  assessment,  unless  all  of  the  parties  interested  in  the 
lot  are  before  the  court.  (People  v.  Doe,  48  Cal.  660 ; Hancock 
v.  Bowman,  49  Cal.  413 ; Clark  v.  Porter,  53  Gal.  409 ; Diggins 
v.  Reay,  64  Cal.  626;  Harney  v.  Applegate,  67  CaL  205.) 

C.  H.  Parker,  for  Respondents. 

The  plaintiff  complied  with  the  doctrine  laid  down  in  People 
r.  Doe.  There  is  no  question  of  pleading  in  this  case. 

In  Hancock  v.  Bowman,  the  plaintiff  took  judgment  against  a 
defendant  not  served  or  dismissed.  This  is  not  that  case. 

In  Clark  v.  Porter,  a defendant  was  dismissed  against  the 
objection  of  a co-defendant,  and  the  latter  was  not  allowed  to 
plead  the  necessity  of  a joinder  of  said  defendant  as  one  of  the 
owners.  This  is  not  that  case. 

Here  the  appellant,  for  aught  that  appears  of  record,  had  the 
opportunity  to  set  up  the  non-joinder  of  the  wife. 

Harney  v.  Applegate  has  no  application  to  this  case.  No 
similar  question  arises  here. 

In  Diggins  v.  Reay  the  case  shows  that  no  disposition  was 
made  as  to  one  defendant. 

That  is  not  this  case ; as  here,  the  wife  of  appellant  was  dis- 
missed, which  fact  is  shown  in  the  judgment,  p.  7 of  the  tran- 
script. 

Nothing  in  the  record  appearing  to  the  contrary,  the  presump- 
tion is,  that  the  dismissal  was  proper. 

By  the  Court. — The  action  was  brought  to  enforce  the 
alleged  lien  of  a street  assessment  The  action  was  brought 
against  Thomas  B.  Howard  and  Mary  T.  B.  Howard  as  defend- 
ants. The  complaint  avers  “ that  said  defendants  are  the 
owners  in  fee  of  said  described  land,  and  in  possession  of  and 
claiming  to  own  the  same,  and  exercising  acts  of  ownership  over 
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the  same.  That  the  legal  title  of  said  land  appears  by  deeds 
recorded  in  the  recorder’s  office  of  said  city  and  county  to  be  in 
defendants.”  The  action  was  dismissed  by  plaintiff  as  to  de 
fendant  Mary  T.  B.  Howard.  Upon  the  default  of  the  defend- 
ant Thomas  B.  Howard,  judgment  was  rendered  against  him 
and  for  a sale  of  the  premises.  From  such  judgment  the  defend- 
ant, Thomas  B.,  appeals. 

The  original  complaint  was  not  amended.  From  the  judg- 
ment roll  it  appears  that  the  land  being  owned  in  fee  by  Thomas 
B.  and  Mary  T.  B.  Howard,  a decree  for  the  sale  of  the  premises 
was  entered  against  the  sole  defendant  Thomas  B.  Howard. 
But  a decree  cannot  be  entered  in  an  action  to  foreclose  the  lien 
of  a street  assessment,  unless  all  the  owners  of  the  lot  are  before 
the  court.  ( People  v.  Doe,  48  Cal.  560 ; Hancock  v.  Bowman, 
49  Cal.  413 ; Clark  v.  Porter,  53  Cal.  409 ; Dig  gins  v.  Reay,  54 
Cal.  525;  Harney  v.  Applegate,  57  Cal.  205.) 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings. 


IDepsrtment  One.  — Maj  80.  1888.] 

PATRICK  CARROLL  et  a l.,  Respondents,  r. 
EDWARD  ELLIS,  Appellant. 

Homestead  — Destruction  o r Right  by  Conveyance  of  an  Undivided  In- 
terest. — In  1865,  the  defendant  and  hta  wife,  who  had  filed  a declaration 
of  homestead  upon  certain  premises,  conveyed  to  third  persons  an  nndtvtded 
one  half  thereof.  Held , that  as  at  that  time,  a homestead  right  could  not 
attach  to  lands  held  In  common,  or  by  joint  tenancy,  the  homestead  right  be- 
came thereby  destroyed. 

Id.  — Such  right  Is  destroyed  notwithstanding  the  undivided  moiety  was.  at  the 
same  time,  and  as  a part  of  the  same  transaction,  reconveyed  to  the  husband. 
There  was  a period  of  time,  however  short,  during  which  the  title  to  the 
undivided  one  half  was  vested  In  the  third  persons. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

In  1864,  the  defendant  Edward  Ellis  and  his  wife  filed  a 
declaration  of  homestead  upon  the  premises  in  controversy.  In 
1865,  they  executed  a deed  of  conveyance  of  the  undivided  one 
half  of  said  premises,  in  conjunction  with  other  property,  to 
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Thomas  B.  Howard  and  W.  H.  Ladd,  and  Howard  and  Ladd, 
at  the  same  time,  and  as  a part  of  the  same  transaction,  recon- 
veyed to  defendant  Edward  Ellis  the  same  undivided  one  half. 
This  last  named  conveyance  was  the  only  consideration  for  the 
first.  There  was  no  change  of  possession.  In  1875,  the  defend 
ant  Edward  Ellis  executed  and  delivered  a mortgage  upon  the 
premises  to  secure  a note  payable  to  the  plaintiffs.  The  note  was 
not  paid  at  maturity,  and  this  action  was  brought  to  foreclose 
the  mortgage. 

E.  A.  & 0.  E.  Lawrence,  for  Appellants. 

The  lower  court  held  that  by  virtue  of  the  conveyance,  the 
homestead  right  was  abandoned.  This  is  assigned  for  error. 
The  case  of  Kellersberger  v.  Kopp,  6 Cal.  563t  does  not  sustain 
the  ruling  of  the  court.  There  the  occupant  of  the  homestead 
only  owned  the  undivided  one  half  of  the  premises.  Here  de- 
fendants never  parted  with  the  title  or  possession,  and  were 
always  owners  of  the  whole.  The  homestead  was  not  lost  by  a 
simple  exchange  of  deeds.  ( Eby  v.  Foster,  61  Cal.  282.) 

Frank  & Carson,  and  J.  D.  Sullivan,  for  Respondents. 

As  a husband  and  wife  may,  by  joining  in  a conveyance, 
destroy  a homestead  right  already  acquired  by  selling  the  whole, 
so  they  may  equally  destroy  it  by  selling  or  conveying  a part  of 
it,  if  it  be  done  in  the  shape  of  an  undivided  moiety,  so  as  to 
turn  the  estate  into  a tenancy  in  common ; and  when  it  has  been 
thus  destroyed  no  question  of  homestead  can  be  raised  against  a 
bona  fide  creditor.  ( Kellersberger  v.  Kopp,  6 Cal.  563 ; Bishop 
v.Hubbard,  23  Cal.  517 ; Elias  v.  Verdugo,  27  Cal.  425 ; Seaton 
v.  Son,  32  Cal.  481.) 

Such  a conveyance  clearly  invalidates  the  homestead.  (Ash- 
ley v.  Olmstead,  54  Cal.  616 ; Grogary  v.  Thrift,  58  Cal.  378.) 

A homestead  cannot  be  carved  out  of  land  held  in  joint  ten- 
ancy or  by  tenancy  in  common.  ( Elias  v.  Verdugo,  27  Cal.  418 ; 
Wolf  v.  Fleischacker,  5 Cal.  244;  Reynolds  v.  Pixley,  6 Cal. 
165 ; Giblin  v.  Jordan,  6 CaL  416 ; Seaton  v.  Son,  32  Cal.  481.) 

Pee  Cubiam. — When  the  several  transactions  between  these 
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parties  occurred  a homestead  right  could  not  attach  upon  lands 
held  in  common,  or  by  joint  tenancy.  ( Kellersberger  v.  Kopp, 
6 Cal.  563 ; Bishop  v.  Hubbard,  23  Cal.  517 ; Elias  v.  Verdugo, 
27  Cal.  418.) 

And  in  Kellersberger  v.  Kopp,  6 Cal.  565,  it  was  held:  “As 
husband  and  wife  may,  by  joining  in  a conveyance,  destroy  a 
homestead  right  already  acquired,  so  they  may  equally  destroy 
it  by  selling  and  conveying  a part  of  it,  if  it  be  done  in  the  shape 
of  an  undivided  moiety,  so  as  to  turn  the  estate  into  a tenancy 
in  common;  and  when  it.  has  been  thus  destroyed,  no  question 
of  homestead  can  be  raised  against  a creditor.” 

The  court  below  found,  that,  ten  years  prior  to  the  execution 
by  the  husband  of  the  mortgage  sought  to  be  foreclosed  in  this 
action,  “ the  defendant,  Edward  Ellis,  and  his  said  wife,  Kate 
Ellis,  made  and  executed  a deed  of  conveyance  to  the  undivided 
one  half  of  said  premises,  ....  to  Thomas  B.  Howard  and 
William  H.  Ladd.” 

It  is  urged  by  appellant  that  the  homestead  right  was  not 
destroyed  by  such  conveyance,  because  the  court  also  found  “ and 
the  said  Thomas  B.  Howard  and  William  H.  Ladd  at  the  same 
time,  and  as  part  of  the  same  transaction,  executed  to  the  defend- 
ant Edward  Ellis,  a conveyance  of  the  same  undivided  half  of 
said  premises.” 

There  can  be  no  doubt,  however,  there  was  a period  of  time, 
however  short,  during  which  the  title  to  the  undivided  one  half 
was  vested  in  Howard  and  Ladd. 

Judgment  and  order  affirmed. 


tDepartment  One.  — M ay  30,  1883.] 

0.  A.  KENNEY  et  an.,  Appellants,  v.  DANIEL  KEL- 
LEHER  et  al..  Respondents. 


Pucnci  — Bisiwu  or  Motions.  — Leave  to  renew  a motion  may  be  Riven 
after  the  orlRlnal  motion  Is  denied,  and  the  Rrantlng  or  refusal  of  leave  la 
within  the  legal  discretion  of  the  court,  and  will  not  be  Interfered  with  except 
In  case  of  abuse ; and  it  la  not  an  abase  to  grant  leave  upon  the  same  facts 
more  fully  stated. 

In.  — Lkav*  to  Rsnxw  Mat  bc  Grantso  at  Chambkbs.  — The  lodge  may  at 
chambers  grant  leave  to  renew  the  motion. 
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Appeax  from  an  order  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco  vacating  and  setting  aside  a default 
and  judgment 

Judgment  hy  default  was  entered  against  the  defendant 
Catherine  Kelleher,  and  she  moved  the  court  to  set  aside  the 
default  and  judgment,  which  motion  the  court  denied.  Subse- 
quently she  renewed  the  motion,  and  the  following  order  was 
written  upon  the  notice  of  motion : “ Good  cause  being  shown 
therefor,  on  motion  of  Sullivan  and  Severance,  attorneys  for 
defendant  Mrs.  C.  Kelleher,  it  is  ordered  that  the  time  of  ser- 
vice be  shortened,  and  that  the  motion  therein  specified  be  heard 
at  the  time  and  place  therein  named,  April  27th,  1880. 

“ M.  A.  Edmonds,  Judge.” 

This  order  was  made  at  chambers.  The  court  granted  the 
motion  and  set  aside  the  default  and  judgment  with  leave  to 
answer,  and  the  plaintiff  appealed  from  the  order. 

Pillsbury  & Titus,  for  Appellant*. 

The  decision  of  the  first  motion  became  the  law  of  the  case  on 
all  points  involved  therein.  The  only  legal  remedy  for  the  los- 
ing party  was  an  application  to  renew  upon  the  ground  of  facts 
discovered  after  the  determination  of  the  first  motion,  or  an 
appeal.  ( Lang  v.  Specht,  7 Pac.  C.  L.  J.  236.) 

A motion  cannot  be  renewed  without  leave  of  the  court 
( Ford  v.  Doyle,  44  Cal.  635;  Bowers  v.  Cherokee  Bob,  46  Cal. 
279 ; Reed  v.  Allison,  54  Cal.  490 ; Mitchell  v.  Allen,  12  Wend. 
290;  Dwight  v.  St.  John,  25  N.  Y.  203;  Pierce  v.  Kneeland,  9 
Wis.  (s.  p.),  33,  34;  Ray  v.  Connor,  3 Ed.  Ch.  478;  Dodd  v. 
Astor,  2 Barb.  Ch.  396;  Bellinger  v.  Martindale,  8 How.  Pr. 
113;  Re  Brockway,  14  The  Reporter,  454.) 

Leave  to  renew  could  only  be  granted  by  the  court,  and  not 
by  the  judge  at  chambers.  ( Dollfus  v.  Frosch,  5 Hill,  493,  495.) 

Leave  will  not  be  given  to  renew  a motion  to  enable  a party 
to  insist  on  facts  known  to  him,  but  not  relied  on  at  the  first 
hearing.  It  must  be  upon  newly  discovered  facts.  ( Pattison  v. 
Bacon,  21  How.  Pr.  478;  Lovell  v.  Martin,  21  How.  Pr.  238; 
8chlemmer  v.  Myeratein,  19  How.  Pr.  412.) 
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Philip  G.  Gal  pin,  W.  8.  McPheeters,  and  John  Coffey,  for 
Respondents. 

Applications  to  open  defaults  are  addressed  to  the  legal  dis- 
cretion of  the  court,  and  unless  there  is  a plain  case  of  an  abuse 
of  this  discretion,  the  Supreme  Court  will  not  interfere.  ( Cole- 
man v.  Rankin,  37  Cal.  247 ; Watson  v.  S.  F.  and  H.  B.  R.  R. 
Co.  41  CaL  17 ; Santa  Barbara  L.  S.  Co.  v.  Thompson,  46  CaL 
63.) 

Pee  Curiam.  — Leave  to  renew  a motion  may  be  given  after 
the  original  motion  i3  denied,  and  when  given  may  be  acted 
upon.  In  this  case  there  must  necessarily  have  been  an  appli- 
cation to  the  court  for  leave  to  renew  the  motion,  and  the  appli- 
cation must  have  been  granted.  This  is  evident  from  the  fact 
that  the  court  entertained  the  motion  for  an  order  to  show  cause, 
and  afterward,  when  the  principal  motion  came  on  to  be  heard, 
entertained  and  granted  it  against  the  objections  of  the  opposite 
party.  ( Bowers  v.  Cherokee  Bob,  46  Cal.  286.) 

It  is  insisted  that  leave  to  renew  can  only  be  granted  by  the 
court,  and  not  by  a judge  in  chambers.  But  a judge  of  the 
Superior  Court  may,  at  chambers,  grant  all  orders  which  are 
usually  granted  upon  ex  parte  application.  (Code  Civ.  Proc. 
§ 166.)  Orders  to  show  cause  are  made  ex  parte.  The  final 
order  was  made  by  the  court.  It  was  said  in  Ford  v.  Doyle,  44 
Cal.  635,  that  the  doctrine  of  res  adjudicata,  in  its  strict  sense, 
does  not  apply  to  motions  made  in  the  course  of  practice,  and 
the  court  may,  upon  a proper  showing,  allow  a renewal  of  a 
motion  once  decided.  It  is  added  that  this  leave  will  rarely  be 
granted  unless  it  appears  that  a new  state  of  facts  has  arisen 
since  the  former  hearing,  or  that  the  then  existing  facts  were 
not  presented  by  reason  of  surprise  or  excusable  neglect. 

But  this  is  not  a determination  that  leave  may  never  be 
granted  upon  the  same  facts  more  fully  stated.  The  granting 
or  refusing  of  leave  to  renew  the  motion  is  within  the  legal  dis- 
cretion of  the  court,  which  we  ought  not  to  interfere  with  except 
in  case  of  abuse. 

No  point  is  made  by  appellants  as  to  the  sufficiency  of  the 
affidavit  of  the  defendant  as  an  “ affidavit  of  merits.” 
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Upon  the  affidavits  and  proffered  answer  of  the  applicant  we 
cannot  say  the  court  below  erred  in  granting  the  motion  to  set 
aside  the  default  judgment 

The  portions  of  the  testimony  objected  to  were  not  entirely 
irrelevant 

Order  appealed  from  affirmed. 


[Department  One.  — May  30,  1883. 1 

J.  F.  Q.  EGQERS,  Appellant,  v.  P.  H.  HINK,  Respondent. 


Trade  Mask  — Business  Signs.  — The  object  of  e trade-mark  is  to  Indicate 
by  It*  own  meaning,  or  by  association,  the  origin  or  ownership  of  the  article 
to  which  It  la  applied.  A sign  placed  over  a man's  place  of  business  with  a 
row  of  beer  barrels  painted  on  It,  and  the  letters  " P.  B."  stamped  on  tbs 
head  of  the  barrels,  and  the  words  " Depot  of  the  Celebrated  ” placed  shore, 
and  the  words  “ Philadelphia  Beer  " placed  below  tbe  barrels,  would  relate 
only  to  tbe  description  of  tbe  bererage  dealt  In  by  him,  and  canuot  be  pro- 
tected as  a trade-mark. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court 

John  H.  Dickinson,  for  Appellant,  cited  Shaffer  v.  Korbell , 9 
Pac.  C.  L.  J.  958;  Derringer  v.  Plate,  29  Cal.  298;  Lawrence 
Manufacturing  Co.  v.  Lowell  Hosiery  Mills,  10  The  Reporter, 
809 ; Fetridge  v.  Merchant,  Cox’s  Am.  Trade  Mark  Cases,  194; 
Burke  v.  Cassin,  45  CaL  469 ; Falkinburg  v.  Lucy,  35  Cal.  52 ; 
§ 3199,  Pol.  Code;  Hierv.  Abrahams,  82  N.  Y.  519;  Codding- 
ton’s  Digest  of  Trade  Mark,  §§  985,  261 ; Coddington’s  Digest 
of  Trade  Marks,  § 1018. 

William  Leviston  and  T.  D.  Riordan,  for  Respondent,  cited 
§ 991  of  the  Civil  Code;  § 3196  of  the  Political  Code;  Browne 
on  Trade  Marks,  § 143;  Amoskeag  Co.  v.  Spear,  2 Sandf.  605; 
Amoskeag  Co.  v.  Trainer,  The  Reporter,  Sept.  22,  1880;  Moor- 
man v.  Hoge,  2 Sawy.  78;  Falkinburg  v.  Lucy,  35  Cal  65; 
Choyinski  v.  Cohen,  39  Cal.  501 ; Burke  v.  Cassin,  45  CaL  467 ; 
Wotherspoon  v.  Cray,  36  Scot  Jur.  24;  Perry  v.  Truefit,  0 
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Beav.  72;  Kinney  v.  Birch,  Codd’s  Dig.  Tr.  M.  Cases,  1037; 
Tiaggett  v.  Findlater,  Law  R.  17  Eq.  29 ; Stokes  v.  Langraff,  17 
Barb.  608;  Corwin  v.  Daley,  7 Bosw.  222.) 

Pee  Curiam.  — The  action  is  to  recover  damages  for  a viola- 
tion of  the  plaintiff’s  alleged  trade-mark,  and  to  restrain  the  use 
of  it  by  the  defendant  in  the  future.  The  sufficiency  of  the 
complaint  i9  the  question  for  consideration.  According  to  its 
averments  the  plaintiff  is  engaged  in  conducting  a saloon  busi- 
ness in  the  city  and  county  of  San  Francisco,  particularly  for 
the  sale  of  a certain  kind  of  beer  known  as  Philadelphia  Beer; 
and  what  he  seeks  to  protect  as  a trade-mark,  and  which  is  used 
by  him  as  a sign  over  the  doors  of  his  place  of  business,  and  as 
a label  for  the  beer  bottled  by  him,  consists  of  a row  of  beer 
barrels  so  painted  upon  the  sign  and  printed  upon  the  labels  as 
to  show  the  top-head  and  outline  of  each  barrel,  with  the  letters 
,;P.  B.”  indicating  and  standing  for  Philadelphia  Beer,  stamped 
or  printed  upon  the  head  of  each  barrel,  together  with  the  words 
“ Depot  of  the  Celebrated  ” over,  and  the  words  “ Philadelphia 
Lager  Beer  ” below  the  row  of  barrels.  The  act  of  the  defend- 
ant complained  of  is  the  erection  by  him  over  his  place  of  busi- 
ness of  a sign  similar  to  that  of  the  plaintiff,  the  chief  difference 
being  the  insertion  of  the  letters  “ F.  B.,”  indicating  and  stand- 
ing for  “ Fredericksburger  Beer,”  in  lieu  of  the  letters  “ P.  B.,” 
and  the  insertion  of  the  word  “ Fredericksburger  ” where  the 
word  “ Philadelphia  ” appears  on  the  sign  and  label  of  the 
plaintiff. 

The  object  of  a trade-mark  is  to  indicate  by  its  own  meaning, 
or  by  association,  the  origin  or  ownership  of  the  article  to  which 
it  is  applied.  Section  991  of  our  Civil  Code  provides: — 

“ One  who  produces  or  deals  in  a particular  thing,  or  conducts 
a particular  business,  may  appropriate  to  his  exclusive  use,  as  a 
trade-mark,  any  form,  symbol,  or  name,  which  has  not  been  so 
appropriated  by  another,  to  designate  the  origin  or  ownership 
thereof,  but  he  cannot  exclusively  appropriate  any  designation, 
or  part  of  a designation,  which  relates  only  to  the  name,  quality, 
or  the  description  of  the  thing  or  business,  or  the  place  where 
the  thing  is  produced,  or  the  business  is  carried  on.”  And  by 
section  3190  of  the  Political  Code  it  is  declared: — 
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“ The  phrase  * trade-mark  ’ as  used  in  this  chapter  includes 
every  description  of  word,  letter,  device,  emblem,  stamp,  im- 
print, brand,  printed  ticket,  label,  or  wrapper,  usually  affixed  by 
any  mechanic,  manufacturer,  druggist,  merchant,  or  tradesman, 
to  denote  any  goods  to  be  imported,  manufactured,  produced, 
compounded,  or  sold  by  him,  other  than  any  name,  word,  or 
expression  generally  denoting  any  goods  to  be  of  some  particu- 
lar class  or  description.” 

We  do  not  perceive  that  either  the  letters  or  words  upon  the 
plaintiff's  sign  or  label,  nor  the  device  as  a whole,  in  any  man- 
ner indicated  origin  or  ownership.  A sign  placed  over  a man’s 
place  of  business  with  a row  of  beer  barrels  painted  on  it 
would  indicate  that  he  sold  beer;  the  letters  “P.  B.”  stamped 
on  the  head  of  the  barrels,  and  the  words  “ Depot  of  the  Cele- 
brated ” placed  above,  and  the  words  “ Philadelphia  Beer  ” 
placed  below  the  row  of  barrels,  would  indicate  that  he  sold 
Philadelphia  Beer.  It  does  not  appear  that  the  plaintiff  is  the 
manufacturer  of  the  Philadelphia  Beer  nor  the  sole  agent  for 
its  sale.  For  aught  that  appears  any  one  else  has  a3  much  right 
to  sell  Philadelphia  Beer  as  the  plaintiff.  In  our  opinion  the 
sign  and  label  of  the  plaintiff  relates  only  to  the  description  of 
the  beverage  dealt  in  by  him,  and  therefore  cannot  be  protected 
as  a trade-mark. 

Judgment  affirmed. 


fin  Bank.  — May  30,  1833.1 

J.  8.  DYER,  Appellant,  v.  R.  J.  HARRISON  zt  al., 
Respondents. 

iTREBT  Assessment.  — The  board  of  supervisors  of  San  Francisco  ordered 
that  the  roadway  and  sidewalks  of  Greenwich  Street  from  Laguna  to  Fillmore 
Street  — a distance  of  three  blocks  — be  tnncadamtzed,  and  that  redwood 
curbs  be  furnished  and  laid  thereon.  In  making  the  assessment,  the  superin- 
tendent of  atreets  separated  the  roadway  and  curbing  from  the  sidewalks,  and 
as  to  the  latter,  three  lota  chargeable  with  their  proportion  of  the  cost  of  the 
work  were  omitted  from  the  assessment.  Held  (1),  that  the  assessment,  even 
If  properly  made  in  other  respects,  was  invalid  as  to  the  sidewalks  by  reason 
of  the  omission  of  these  lots;  (2)  that  In  estimating  the  cost  of  the  work,  and 
distributing  the  same  over  the  Wits  liable  therefor,  the  roadway  and  curbing  could 
be  separated  from  the  sidewalk*,  and  that  ths  entire  assessment  was  void: 
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<3)  that  If  a separate  assessment  were  required  for  each  kind  of  work,  the 
assessment  here  eon  Id  not  be  so  stained,  because  the  coat  of  the  curbing  and 
the  expense  of  macadamising  the  roadway  are  united, 
to.  — Nonncama  ras  Lots  and  Bhowino  Tnsia  Frontage. — The  assess- 
ment waa  also  held  to  be  Invalid  aa  to  one  of  the  lota,  for  the  reason  that  the 
provisions  of  the  statute  requiring  each  lot  or  portion  of  lot  to  be  numbered, 
and  the  frontage  shown  were  not  compiled  with.  The  lot  was  numbered,  but 
portions  thereof  assessed  for  work  done  on  the  street  crossings  were  not  num- 
bered either  In  the  assessment  or  on  the  diagram,  nor  did  the  diagram  show 
the  number  of  feet  frontage  of  the  portions  so  assessed. 

Appeal  from  an  order  of  the  late  District  Court  of  the 
Third  Judicial  District  in  and  for  the  city  and  county  of  San 
Francisco  refusing  a new  trial. 

Action  on  a street  assessment  No  work  was  done  on  the 
sidewalks  in  front  of  the  lots  omitted  from  the  assessment 
The  additional  facts  sufficiently  appear  in  the  head  notes  and 
opinion  of  the  court 

J.  C.  Bates  and  J.  M.  Wood,  for  Appellant 
Cope  & Boyd,  for  Respondents. 

Per  Curiam. — Three  of  the  lots  on  Greenwich  Street,  liable 
to  assessment  for  the  construction  of  sidewalks  on  Greenwich, 
between  Laguna  and  Fillmore  Streets,  are  omitted  from  the 
assessment  The  property  liable  to  assessment  for  sidewalks 
also  constituted  the  district  subject  to  assessment  for  the  curbing 
and  macadamizing  the  roadway.  If  the  property  fronting  on 
Greenwich  constituted  two  separate  and  conterminous  assess- 
ment districts,  one  to  be  assessed  for  sidewalks  and  the  other  to 
be  assessed  for  the  roadway  and  curbing,  then  the  whole  assess- 
ment for  sidewalks  is  void,  because  certain  lots  included  within 
the  assessment  district  for  sidewalks  were  omitted.  ( People  v. 
Lynch,  51  Cal.  15.) 

It  is  urged,  by  respondent,  that  the  assessment  applicable  to 
the  defined  district  is  an  entirety,  and  that  the  whole  assessment 
is  void  because  of  the  omission  of  the  three  lots ; that  the  only 
assessment  which  the  superintendent  was  authorized  to  make 
was  a distribution,  proportionate  to  frontage  (upon  all  the  lots 
opposite  to  the  work  done),  of  the  gross  sum  to  bo  paid  the  con- 
tractor, with  incidental  expenses.  It  is  admitted  that  for  the 
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“ work  done  on  main  street  crossings  ’’separate  assessment  dis- 
tricts are  provided.  The  statute  declares,  “ The  expenses  of 
such  work  shall  be  assessed  upon  the  four  quarter  blocks  adjoin- 
ing and  cornering  on  the  crossings.”  (Stats.  1871~72,  p.  810, 
6ub.  3.)  But  as  to  work  done  on  the  street  improved,  except  at 
the  crossings,  it  is  provided  (Stats.  1871-72,  p.  809,  sub.  1),  the 
expenses  “ incurred  for  any  work  authorized  by  section  3 (of 
the  act)  shall  be  assessed  upon  the  lots  and  lands  fronting  on  the 
work,  ....  each  lot  or  portion  of  lot  being  separately  assessed, 
in  proportion  to  its  frontage,  at  a rate  per  front  foot  sufficient  to 
cover  the  total  expense  of  the  work.” 

If  it  be  admitted  that  the  resolutions  of  intention  and  order- 
ing the  work,  and  the  award,  authorized  the  superintendent  to 
agree  in  one  contract  for  macadamizing  the  roadway,  construct- 
ing sidewalks  and  curbs,  it  would  seem  the  more  reasonable  con- 
struction of  the  statute  that  the  assessment  should  be  distributed 
with  reference  to  the  gross  sum  to  be  paid  under  the  contract. 
Section  8 of  the  act  means  this,  or  it  means  that  there  shall  be  a 
separate  assessment  for  each  kind  of  work  mentioned  in  section 
3.  If  it  means  a separate  assessment  for  each  kind  of  work 
done  under  a single  contract,  the  assessment  herein  is  invalid, 
because  it  adds  the  price  of  the  curbing  to  the  expenses  of  ma- 
cadamizing the  roadway,  and  distributes  the  aggregate  amount 
upon  the  lots  fronting  on  the  street 

If  the  statute  requires  the  “total  expense”  incurred  for 
macadamizing  the  street,  macadamizing  the  sidewalks  and  erect- 
ing curbs  to  be  apportioned  in  a single  assessment  (and  this  we 
think  the  true  interpretation),  the  assessment  which  attempts 
to  divide  these  charges  is  invalid. 

The  ninth  section  of  the  Act  of  1872  (Stats.  1871-72,  p.  813) 
requires  the  superintendent  to  make  “ an  assessment  to  cover  the 
sum  due  for  the  work  done  and  performed  under  the  contract 
....  in  conformity  to  the  provisions  of  this  act,  and  according 
to  the  character  of  the  work  done,”  etc.  When  the  work  done, 
of  one  or  more  kinds,  is  a charge  upon  the  same  property  — or 
same  assessment  district — the  act  can  be  complied  with  only  by 
distributing  the  total  expense.  Each  and  every  portion  of  the 
work  is  ratably  a charge  upon  the  lots  included  within  the 

LXIII.  
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district.  All  the  work  done  under  the  contract  — the  work 
done  as  a whole  — is  the  benefit  conferred  upon  the  property 
within  the  district,  in  return  for  which  the  properly  within  the 
district  is  assessed. 

The  assessment  on  lot  15  for  the  crossing  is  void,  because  it 
does  not  conform  to  section  9 of  the  act.  The  section  requires 
an  assessment  to  designate  “the  number  of  each  lot  or  portion  of 
lot  assessed,”  and  that  the  accompanying  diagram  shall  exhibit 
the  relative  location  of  such  lot,  or  portion  of  lot,  to  the  work 
done,  “ numbered  to  correspond  with  the  numbers  in  the  assess- 
ment, and  showing  the  number  of  feet  frontage  assessed  for  said 
work,”  etc. 

Judgment  and  order  affirmed. 

Petition  for  a rehearing  denied. 


[In  Bank.  — Mar  SO.  188S.] 

FRANCIS  M.  MATTHEW  and  NANCY  MATTHEW, 
Respondents,  v.  THE  CENTRAL  PACIFIC  RAIL- 
ROAD CO.,  Appellant. 


0AUAGXS  PBHBONAL  INJUXIBS  TO  Wifi EXTTNT  OT  BlCOTXlT  IK  ACTION 

by  Husband  and  Wire.  — In  an  action  for  damages  for  permonal  Injuries  to 
the  wife,  the  husband  moat  be  made  a party  plaintiff,  but  the  recovery  cannot 
extend  to  any  matters  for  which  the  husband  must  sue  alone,  as  loss  of 
service  and  the  Ilka 


Appeal  from  a judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a new  trial. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Qlassel,  Smith  & Patton,  for  Appellant 

Brunson  & Wells,  and  Eb.  WiUiams,  for  Respondents. 

Peb  Curiam. — Action  for  damages.  The  complaint  charges 
that  on  the  11th  of  March, 1880,  the  plaintiff,  Nancy  Matthew, 
was  a passenger  in  a passenger  coach  in  one  of  the  defendant’s 
trains  of  cars  en  route  from  Sacramento  to  Los  Angeles,  and 
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that  while  at  a station  on  the  line  of  the  road  she  was,  by  the 
negligent  starting  of  the  train,  violently  thrown  to  the  floor  of 
the  car,  thereby  receiving  great  and  permanent  injuries.  The 
plaintiffs  are  the  said  Nancy  Matthew,  and  her  husband,  Fran- 
cis M.  Matthew. 

The  ground  of  the  action  is  the  wife’s  personal  injuries.  The 
cause  of  action  is  hers.  The  husband  was  joined  as  a plaintiff 
because  the  common-law  rule  requiring  that  he  do  so  is  yet  in 
force.  But  the  husband  could  not  himself  recover  for  the  per- 
sonal injuries  sustained  by  the  wife.  He  might,  however, 
recover  such  damages  as  he  has  suffered  in  consequence  of  such 
injuries.  Under  this  head  fall  the  loss  of  the  wife’s  services  to 
the  husband,  and  such  expenses  as  he  may  have  been  put  to  by 
reason  of  the  injuries.  Such  consequential  damage  constitute 
the  husband’s  cause  of  action,  and  in  a suit  to  recover  it  the  wife 
could  not  join. 

These  views  will  be  found  supported  by  the  following  author- 
ities: Sheldon  v.  Steamship  Uncle  Sam,  18  Cal.  526 ; 1 Chitty  a 
PL  73;  Bliss  on  Code  Plead.  § 27;  Pomeroy’s  Civil  Rem. 
§ 191 ; Fuller  et  ux.  v.  Naugatuck  R.  R.  Co.  21  Oonn.  571.  It 
results,  necessarily,  that  in  the  joint  action  of  husband  and  wife 
for  the  personal  suffering  of  or  injury  to  the  wife,  the  recovery 
cannot  extend  to  any  matter  for  which  the  husband  must  sue 
alone ; and  it  was  expressly  so  decided  in  the  case  of  Sheldon  v. 
Steamship  Uncle  Sam,  18  Cal.  supra,  whence  it  follows  that  the 
court  below  erred  in  instructing  the  jury  in  the  case  at  bar  that, 
in  awarding  damages  to  the  plaintiffs  they  should  take  into  con- 
sideration the  loss  of  the  services  of  the  wife  to  the  husband, 
and  the  value  of  such  services. 

Judgment  and  order  reversed,  and  cause  remanded  for  a new 
triaL 
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t Department  One.  — Jnne  4,  1888.] 

O.  D.  HAVEN,  Appellant,  v.  F.  M.  HAWS, 
Respondent. 

Evidence — Decision  of  U sited  States  Land  Depaftmbnt. — The  finding 
of  any  fact  Involved  In  a contest  before  the  land  department  of  the  United 
States  la  conclusive  upon  the  courts  of  this  State  In  an  action  to  bold  tbe  suc- 
cessful party  as  a trustee  for  tbe  other,  or  to  deprive  him  of  the  benefit  of 
hla  success  In  the  department,  except.  oerhSDS.  In  esses  of  fraud. 

Id.  — CxsTiricATS  of  Punch  ass  — Aovsitss  Possession.  — In  an  action  of 
ejectment,  brought  by  one  holding  a certificate  of  purchase  from  the  United 
States,  against  one  In  adverse  possession,  tbe  effect  of  the  certificate  as  evi- 
dence being  statutory,  the  Inquiry  as  to  adverse  possession  to  overcome  It  la 
one  which  baa  no  relation  to  any  judgment  or  action  of  any  of  the  officers  of 
the  land  department,  by  virtue  of  which  the  certificate  was  Issued.  Adverse 
possession  Is  a fact  to  be  determined  by  the  State  courts. 


Appeal  from  a judgment  of  the  Superior  Court  of  San 
Bernardino  County,  and  from  an  order  refusing  a new  trial. 

The  action  was  ejectment.  The  plaintiff  held  a certificate  of 
purchase  issued  by  the  United  States,  and  which  grew  out  of  a 
controversy  before  the  land  department,  entitled  John  D.  Os- 
borne v.  Cyrus  D.  Haven  & F.  M.  Haws,  involving  the  west 
half  of  a quarter  section  of  government  lands.  The  plaintiff 
and  defendant  had  filed  their  declaratory  statements  to  pre-empt 
the  lands,  and  Osborne,  holding  a soldier’s  certificate,  had 
located  it  upon  the  same  lands.  The  contest  thus  begun 
resulted  in  a decision  of  the  secretary  of  the  interior  awarding 
the  land  to  the  plaintiff  Haven. 

The  defendant  answering  averred  that  he  was,  at  the  time 
plaintiff  filed  his  declaratory  statement,  and  since  1873  had 
been,  in  the  adverse  possession  of  the  land  in  controversy,  and 
by  way  of  cross-complaint  set  up  all  the  proceedings  and  find- 
ings of  the  land  department  in  the  contest  between  Osborne  and 
the  plaintiff  and  defendant,  and  prayed  that  the  plaintiff  be 
declared  a trustee  for  him,  and  that  all  the  rights  secured  by 
the  certificate  of  purchase  be  conveyed  to  him.  The  plaintiff 
demurred  to  the  cross-complaint,  the  demurrer  was  sustained, 
and  the  case  went  to  trial  upon  the  answer.  On  the  trial  the 
plaintiff  offered  in  evidence  the  decision  of  the  secretary  of 
the  interior,  by  virtue  of  which  the  certificate  was  issued.  The 
court  refused  to  admit  it,  and  found  that  the  defendant  was,  at 
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the  time  the  plaintiff  filed  his  declaratory  statement  to  pre-empt 
the  land,  and  at  the  commencement  of  this  action,  and  has  been 
continuously  since  1873,  in  the  adverse  possession  thereof,  and 
gave  judgment  for  the  defendant. 

C.  W.  C . Rowell,  for  Appellant,  cited  Dilla  v.  BohaU,  53  Cal. 
709;  Powers  v.  Leith,  53  CaL  711. 

Satterwhite  £ Curtis,  for  Respondent,  cited  Conlan  v.  Quin^ 
by,  51  Cal.  412;  Hutton  v.  Frisbie,  37  Oal.  475 ; Page  v.  Fow- 
ler, 28  Cal.  605. 

Pee  Cubiam. — Section  1925  of  the  Code  of  Civil  Procedure 
provides  that  a certificate  of  purchase  of  any  land  issued  iu  pur- 
suance of  any  law  of  the  United  States  is  “ primary  ” evidence 
that  the  holder  thereof  is  the  owner  of  the  land  described 
therein;  but  the  evidence  may  be  overcome  by  proof  that  at 
the  time  of  filing  the  pre-emption  claim  on  which  such  certifi- 
cate may  have  issued,  the  land  was  in  the  adverse  possession  of 
the  adverse  party. 

The  adverse  possession  of  defendant  was  a question  of  fact  to 
be  passed  upon  by  the  court  that  tried  this  action. 

In  case  of  contest  between  opposing  claimants  to  a portion 
of  the  public  lands  in  the  land  department  of  the  United  States, 
the  finding  of  any  fact  involved  in  such  contest  is  conclusive 
upon  the  courts  of  the  State,  in  an  action  or  proceeding  brought 
here  to  hold  the  successful  party  in  the  contest  as  trustee  for  the 
other,  or  to  deprive  him  of  the  benefit  of  his  success  in  the 
department;  except,  perhaps,  in  certain  cases  where  the  officers 
of  the  land  department  have  been  imposed  upon  by  false  testi- 
mony or  fraud. 

But  the  certificate  of  purchase  is  evidence,  prima  facie,  of 
title,  only  because  the  section  of  the  Code  makes  it  such  evi- 
dence, and  the  same  section  provides  that  the  evidence  of  the 
certificate  may  be  overcome  by  proof  of  adverse  possession,  etc. 

This  leaves  the  inquiry  as  to  adverse  possession  to  overcome 
the  effect  of  the  certificate  an  independent  inquiry,  which  has 
no  relation  to  any  action  or  judgment  of  the  secretary  of  the 
interior  or  other  officer  of  the  United  States.  It  is  the  fact  of 
the  adverse  possession  which  is  to  be  ascertained  by  the  State 
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court.  The  finding  of  the  land  officers  may  have  led  up  to  the 
issuance  of  the  certificate,  but  the  effect  of  the  certificate,  as 
evidence  in  our  courts,  depends  entirely  upon  our  own  legislation. 

The  court  below  properly  refused  to  admit  in  evidence  the 
decision  of  the  secretary  of  the  interior  in  the  contest  between 
plaintiff  and  Osborne,  as  conclusive  or  any  evidence  upon  the 
question  of  the  adverse  possession  of  the  defendant  herein. 

Judgment  affirmed. 


[Department  Two.  — June  I,  1888.) 

IN  THE  MATTER  OF  THE  ESTATE  OF  HENRY 
C.  HUDSON,  Deceased. 

f 

Administration  — Decree  or  Distribution  — Jurisdiction  or  Probatb 
Courts  — Jurisdiction  or  Superior  Courts  as  Successors.  — Letter*  testa- 
mentary were  Issued  In  New  Jersey  and  In  this  State.  The  administration  In 
this  State  being  completed,  and  the  court  finding  that  there  were  funds  enough 
In  the  hands  of  the  executor  In  New  Jersey  to  satisfy  the  legacies  to  persons 
outside  of  this  State,  distributed  the  estate  and  discharged  the  executor.  After 
six  years  the  legatees  In  New  Jersey  filed  a petition  In  the  Superior  Court,  as 
successor  of  the  Probate  Court,  alleging  the  Inadequacy  of  the  funds  In  the 
hands  of  the  New  Jersey  executor  to  pay  their  legacies,  and  praying  that  the 
decree  be  set  aside  on  account  of  false  representations  made  to  the  court  by 
the  resident  executor.  UeU,  (1).  that  such  decree  la  not  fold  for  want  of 
jurisdiction;  (2),  that  the  Probate  Courts  had  no  jurisdiction  to  entertain  a 
petition  by  a legatee  to  set  aside  a decree  of  distribution,  after  the  time  speci- 
fied In  section  473  of  the  Code  of  Civil  Procedure,  for  fraud  or  Imposition  by 
false  representations  to  the  court;  nor  has  the  Jurisdiction  of  the  Superior 
Courts,  as  succeeding  to  the  powers  of  the  Probate  Courts,  been  enlarged  In 
this  regard.  Courts  of  equity  can  afford  the  proper  relief. 


Appeal  from  an  order  and  judgment  of  the  Superior  Court 
of  the  city  and  county  of  San  Francisco  sustaining  the  demur- 
rer to  and  dismissing  the  petition  to  set  aside  the  decree  of 
distribution. 

The  facts  sufficiently  appear  in  the  opinion  of  the  court 

Hammond  & Wright,  for  Appellants. 

The  decree  of  distribution  is  in  excess  of  the  jurisdiction  of 
the  court,  and  is  void  on  its  face.  The  California  court  of 
probate  could  have  no  jurisdiction  to  determine  that  there  were 
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assets  enough  in  New  Jersey  to  pay  the  legacies  there.  (Story’s 
Conflict  of  Laws,  422,  424,  429,  513,  586;  Jackson  v.  Johnson, 
34  Ga.  511;  Fay  v.  Haven,  3 Met.  109-114;  Sparks  v.  White, 
7 Humph.  86 ; Vermilya  v.  Beatty,  6 Barb.  429 ; Story’s  Eq. 
PI.  179;  Ex  parte  Lange,  18  Wall.  175.) 

The  power  of  courts  of  probate  to  set  aside  their  decrees  for 
fraud  in  a suit  by  citation  is  in  other  States  as  unquestioned  as 
that  of  the  court  of  chancery  to  set  aside  any  common  law  judg- 
ment for  fraud.  (Gary  on  Probate  of  Wills,  608 ; Waters  v. 
Stickney,  12  Allen,  11 ; Sever  v.  Bussell,  4 Cush.  513-518 ; Jen- 
nison  v.  Hapgood,  7 Pick.  7;  Paine  v.  Stone,  10  Pick.  76; 
Gould  v.  Gould,  3 Story,  519;  Morgan  v.  Dodge,  44  N.  H. 
255.) 

A.  N.  Drown,  for  Respondent,  argued  that  the  decree  is  final 
and  that  the  court  had  no  jurisdiction  of  the  subject-matter  of 
the  petition  or  the  parties.  (Citing  Estate  of  Garraud,  36  Cal. 
279,  280;  Ex  parte  Smith,  53  Cal.  204;  Wheeler  v.  Bolton,  54 
Cal.  .£02 ; Beynolds  v.  Brumagim,  54  Cal.  254 ; § 1908,  Code 
Civ.  Proc. ; § 1686,  Code  Civ.  Proc.;  Estate  of  Dali,  Myrick’s 
Prob.  Rep.  159.) 

That  a bill  in  equity  is  the  only  proper  remedy.  ( Chester  v. 
Miller,  13  CaL  560.)  That  the  decree  is  not  void,  but  at  most 
merely  erroneous,  and  could  have  been  corrected  only  by  appeal. 
(Ex  parte  Lange,  18  Wall.  175.) 

Mykicx,  J. — Henry  C.  Hudson,  a resident  of  New  Jersey, 
died  in  that  State  December  6,  1871 ; bis  will  was  admitted  to 
probate,  in  that  State,  December  28,  1871,  and  on  the  28th  of 
April,  1872,  an  exemplified  copy  was  admitted  to  probate  in 
this  State.  William  H.  Brokaw  received  letters  testamentary 
in  New  Jersey,  and  C.  C.  Burr  in  this  State.  The  will  be- 
queathed to  the  present  petitioners,  residing  in  New  Jersey, 
84,700,  to  persons  residing  in  San  Francisco,  $4,100,  and  to 
other  persons,  $5,300.  The  remainder,  if  any,  after  the  pay- 
ment of  debts  and  legacies,  was  to  go  to  the  widow  of  deceased. 
In  January,  1874,  the  administration  in  this  State  being  com- 
pleted, the  Probate  Court,  after  finding  that  the  estate  here  in 
the  hands  of  the  executor  was  equivalent  in  value  to  $13,914.08, 
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after  paying  all  debts  and  the  legacies  to  persons  residing  in 
California,  and  was  community  property,  and  that  there  was 
then  in  the  hands  of  the  executor  in  New  Jersey  abundant  prop- 
erty to  satisfy  the  legacies  to  persons  residing  out  of  California, 
and  all  debts  to  persons  residing  out  of  this  State,  and  the  ex- 
penses of  administration,  distributed  the  residue  in  this  State 
to  the  widow  of  deceased,  Mary  Hudson  ; and  on  the  production 
of  her  receipt  the  executor  here  was  discharged.  In  18S0, 
more  than  six  years  after  the  distribution  and  discharge,  the 
petitioners  presented  their  petition,  asking  that  the  decree  of 
distribution  and  the  discharge  be  set  aside,  and  that  a sufficient 
sum  of  the  California  assets  be  turned  over  to  the  New  Jersey 
executor  to  pay  the  balances  of  the  legacies  now  left  unpaid. 
The  petition  avers  that  ten  per  cent  of  the  legacies  have  been 
paid  out  of  the  New  Jersey  assets.  It  appears  by  the  petition 
that  on  a settlement  of  the  accounts  of  the  New  Jersey  exec- 
utor there  remained  in  his  hands  $5,441.63. 

The  petitioners  aver  that  certain  of  them,  acting  for  them- 
selves and  others,  addressed  letters  to  Burr,  before  and  after  his 
application  for  distribution,  regarding  the  progress  of  his  ad- 
ministration, and  received  information  except  as  to  the  pro- 
ceedings for  distribution.  It  thus  appears  that  they  had  actual 
knowledge  of  the  administration  here,  and  could  before  dis- 
tribution have  made  such  application  as  would  have  been  neces- 
sary to  protect  their  rights.  It  appears  that  they  relied  upon 
Burr,  and  they  complain  that  he  misled  them. 

The  petition  was  demurred  to  (after  due  service  upon  them 
of  citation)  by  the  said  Mary  Hudson  and  C.  C.  Burr,  upon  the 
grounds  that  the  court  had  no  jurisdiction  of  either  of  them,  or 
of  the  subject-matter  of  the  petition;  all  other  grounds  of 
objection  were  waived. 

We  are  of  opinion  that  the  demurrer  was  well  taken,  upon 
the  ground  that  the  court  had  no  jurisdiction  of  the  subject- 
matter  of  the  petition.  By  section  1667  of  the  Code  of  Civil 
Procedure  the  Probate  Court  was  authorized,  on  proceedings  for 
distribution,  in  case  it  was  necessary,  to  order  the  money  here  to 
be  remitted  to  the  New  Jersey  executor  to  pay  legacies  there. 
The  fact  that  such  action  could  be  had  in  case  it  was  necessary 
implies,  of  course,  the  right  to  hear  and  determine  as  to  the 
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necessity ; and  we  must  presume  that  the  court  heard  proof  that 
the  New  Jersey  assets  were  ample  to  pay  all  there.  Therefore, 
the  decree  is  not  void  on  its  face.  Section  1666  of  the  Code  of 
Civil  Procedure  makes  the  decree  of  the  Probate  Court  on  dis- 
tribution conclusive  as  to  the  rights  of  heirs,  legatees,  or 
devisees,  subject  only  to  be  reversed,  set  aside,  or  modified 
on  appeal.  Under  the  late  Constitution,  the  Probate  Courts 
were  to  have  such  jurisdiction  as  should  be  prescribed  by 
law.  There  is  no  provision  of  the  statute  which  gave  to  the 
Probate  Court  jurisdiction  to  entertain,  after  a decree  of  dis- 
tribution and  discharge  (and  after  the  time  specified  in  section 
473  of  the  Code  of  Civil  Procedure),  a petition  to  set  aside  the 
decree  for  fraud,  or  because  the  court  had  been  imposed  upon 
by  false  testimony.  The  jurisdiction  of  the  Superior  Courts,  as 
succeeding  to  the  powers  of  the  Probate  Courts,  is  not  enlarged 
in  this  regard.  In  such  cases,  courts  of  equity  have  jurisdiction 
to  afford  proper  relief ; and  if  it  he  true  that,  by  means  of  false 
testimony,  the  Probate  Court  was  imposed  upon,  and  induced 
to  make  a decree  which  it  would  not  otherwise  have  made, 
doubtless  a court  of  equity  can  charge  the  distributees  as 
trustees. 

It  is  proper  to  remark  that  we  are  not  passing  upon  the  power 
of  the  Probate  Courts,  or  of  the  Superior  Courts  as  successors, 
to  entertain  applications  to  afford  relief  pending  the  administra- 
tion. We  are  passing  upon  the  statute  making  the  decree  of 
distribution  final. 

Judgment  affirmed.  * 

Thornton,  J.,  and  Sharestein,  J.,  concurred. 
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IN  THE  MATTER  OF  THE  ESTATE  OF  THOMAS 
BEECH,  Deceased. 


Administration  — Application  ro»  Limn.  — Two  application*  were  made 
fOT  lettera  of  administration,  one  by  tbe  public  administrator,  and  tbe  other 
by  a person  who  based  bis  claim  upon  tbe  written  request  of  a son  of  tbe  de- 
ceased residing  In  Great  Britain.  Tbe  court  below  decided  In  favor  of  tbe 
public  administrator  on  the  ground  that  no  effect  could  be  given  to  tbe  request 
of  the  son  by  reason  of  bts  non-residence.  Held,  on  a construction  of  certain 
provisions  of  the  Code  of  Civil  Procedure  that  tbe  decision  was  correct. 

Statute  — Convlictino  Peovirions  — Repeal  bt  Implication.  — The  pro- 
visions of  section  1369  of  tbe  Code  of  Civil  Procedure  excluding  non-residents 
Is  not  repealed  by  section  1379  of  tbe  same  Code.  Tbere  Is  no  express  repeal, 
and  no  such  conflict  as  to  work  a repeal  by  Implication. 


Appeal  from  an  order  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco  denying  the  application  and  petition 
of  Thomas  Menzies  for  letters  of  administration,  and  granting 
the  same  to  the  public  administrator. 

The  decedent  died  in  England,  being  at  that  time  a resident 
of  that  country.  He  was  never  a resident  of  California,  but 
left  an  estate  here  consisting  of  ten  thousand  dollars,  deposited 
in  the  Security  Savings  Bank  of  San  Francisco.  The  heirs  of 
the  decedent  were  Walter  H.  Beech,  his  son,  and  Mary  L.  F. 
Beech  and  Mrs.  Bell,  his  daughters,  all  residents  of  the  king- 
dom of  Great  Britain.  There  were  no  heirs  or  relatives  resid- 
ing in  California.  The  decedent  left  • will  which  was  admitted 
to  probate  in  said  kingdom,  and  the  said  Walter  H.  Beech  was 
a devisee  and  legatee,  and  was  named  as  an  executor  and  trustee 
thereof.  Walter  H.  Beech  was  never  a resident  of  California. 
A copy  of  the  will  and  probate  were  filed  in  the  Superior  Court 
of  the  city  and  county  of  San  Francisco.  Walter  H.  Beech 
made  a written  request  asking  the  appointment  of  Thomas 
Menzies,  the  petitioner,  as  administrator  with  the  will  annexed, 
and  that  letters  of  administration  be  issued  to  him. 

B.  A.  Reynolds,  public  administrator,  also  petitioned  for  let- 
ters of  administration. 

The  court  granted  letters  to  the  public  administrator,  and 
Menzies  appealed. 


ft 


Digitized  by  Google 


June,  1883.] 


Estate  of  Beech. 


450 


Sydney  V.  Smith  & Son,  for  Appellant,  argued  that  he  was 
entitled  to  letters  under  section  1379  of  the  Code  of  Civil  Pro- 
cedure as  amended  in  1880,  and  contended  that  the  right  of 
nomination  conferred  by  that  section  is  not  lost  by  non-resi- 
dence. That  section  1369  of  the  Code  of  Civil  Procedure  is 
but  a limitation  upon  the  right  of  a non-resident  to  serve  as 
administrator,  citing  Estate  of  Cotter,  54  Cal.  215;  Lucas  v. 
Todd,  28  CaL  186. 

John  A.  Wright,  for  the  public  administrator,  cited  in  opposi- 
tion to  the  appellant,  Estate  of  Kelly,  57  CaL  81;  Estate  of 
Cotter,  54  CaL  215 ; Estate  of  Morgan,  53  CaL  243. 

Shaepstein,  J. — Section  1369  of  the  Code  of  Civil  Pro- 
cedure declares  that  “ no  person  is  competent  or  entitled  to 
sen  e as  administrator  who  is  ...  . not  a bona  fide  resident  of 
this  State.”  Section  1379  of  the  Code  of  Civil  Procedure  pro- 
vides that  “administration  may  be  granted  to  one  or  more 
competent  persons,  although  not  entitled  to  the  same,  at  the 
written  request  of  the  person  entitled,  filed  in  the  court.  When 
the  person  entitled  is  a non-resident  of  the  State,  affidavits  or 
depositions,  taken  ex  parte  before  any  officer  authorized  by  the 
laws. of  this  State  to  take  acknowledgments  and  administer  oaths 
out  of  this  State,  may  be  rereived  as  primary  evidence  of  the 
identity  of  the  party,  if  free  from  suspicion,  and  the  fact  is 
established  to  the  satisfaction  of  the  court” 

Were  it  not  for  the  last  clause  of  this  section  it  probably 
would  not  be  claimed  that  the  court  erred  in  refusing  to  appoint 
the  appellant,  whose  sole  right  to  administration  is  based  upon 
the  request  of  a non-resident,  who,  if  a bona  fide  resident  of  this 
State,  would  himself  be  entitled  to  administration.  And  unless 
tho  clause  of  section  1369  above  quoted  is  repealed  by  the  last 
clause  of  section  1379,  the  request  to  have  the  appellant 
appointed  was  not  made  by  a person  who  was  himself  either 
competent  or  entitled  to  serve  as  administrator. 

There  is  no  express  repeal  of  the  earlier  statute,  and  a repeal 
by  implication  is  not  favored ; on  the  contrary,  courts  are 
bound  to  uphold  the  prior,  if  the  two  acts  may  well  subpict 
together.  (Dr.  Foster’s  Case,  7 Eep.  87 ; Bowen  v.  Lease,  5 Hill, 
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221 ; Canal  Co.  v.  JR.  R.  Co.  4 Gill  & J.  1 ; Street  v.  Common- 
wealth, 6 Watts  & S.  209 ; Commonwealth  v.  Easton  Bank,  10 
Barr.  322 ; Brown  v.  County  Commissioners,  21  Pa.  St.  37 ; 
Williams  v.  Potter,  2 Barb.  316 ; Commonwealth  v.  Herrick,  6 
Cush.  465.) 

If  the  latter  part  of  this  statute  be  repugnant  to  the  former 
part  the  latter  part  must  stand,  and  so  far  as  it  is  repugnant,  bo 
a repeal  of  the  former,  because  it  was  last  agreed  to  by  the  mak- 
ers of  the  statute.  ( Attorney-General  v.  Governor  & Co.  of 
Chelsea  Water  Works,  Fitzg.  195;  Dwarris  on  Statutes,  515, 
534.) 

The  question  to  be  determined  here  is,  whether  the  two 
clauses  of  the  Code  above  quoted  are  repugnant  or  irreconcilably 
inconsistent  The  former  positively  declares  that  no  person  is 
competent  or  entitled  to  serve  as  administrator  who  is  not  a bona 
fide  resident  of  the  State.  The  latter  does  not  expressly  declare 
that  any  person  who  is  not  a bona  fide  resident  of  the  State  shall 
be  competent  or  entitled  to  so  serve.  It  says,  “ When  the  person 
so  entitled  is  a non-resident”  his  identity  may  be  proven  in  a 
certain  way.  But  “ the  person  so  entitled  ” never  can  be  a non- 
resident so  long  as  the  clause  which  we  have  quoted  from  sec- 
tion 1369  stands  unrepealed.  So  the  legislature  appears  to 
have  provided  for  a contingency  which  cannot  arise  under  the 
law  as  it  now  stands,  and  until  that  contingency  does  arise  the 
latter  clause  of  section  1379  must  remain  practically  inoperative. 

Order  appealed  from  affirmed. 

Mykick,  J,  and  Thornton,  J.,  concurred. 


tin  Bank.  — Jane  4,  1883-1 

J.  W.  CROWLEY,  Appellant,  v.  A.  E.  DAVIS, 
Respondent. 


Public  Sthkbt  — Construction  of  Railroad  Thrbron  — Injunction.  — The 
owner  of  land  bordering  on  a public  street,  but  not  Including  any  portion  of 
the  street,  cannot  enjoin  the  obstruction  of  the  street  by  a railroad,  unless  the 
Injury  to  him  will  be  different  In  character,  and  not  merely  greater  la  degrea 
than  that  which  the  general  public  will  suffer. 
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Appeal  from  a judgment  of  the  Superior  Court  of  the  county 
of  Alameda. 

The  action  was  brought  to  enjoin  the  defendant  from  con- 
structing and  operating  a steam  railroad  on  Webster  Street  in 
the  city  of  Oakland.  The  city  council  had  passed  an  ordinance 
granting  to  the  defendant  the  right  to  construct  and  maintain 
the  road,  but  the  validity  of  this  ordinance  was  assailed  on 
various  grounds.  The  injunction  was  denied,  and  a judgment 
rendered  dismissing  the  action. 

W.  W.  Foote,  Vrooman  £ Davie,  and  J.  C.  Martin,  for 
Appellant. 

Plaintiff  has  a right  to  maintain  the  action.  ( Ford  v.  C.  & N. 
R.  R.  Oo.  14  Wis.  669;  Williams  v.  N.  Y.  C.  R.  R.  Co.  16 
N.  Y.  9.7-,  Wager  v.  Troy  Union  R.  R.  Co.  25  N.  Y.  529 ; Im- 
lay  v.  Unto.,  Br.  R.  R.  Co.  26  Conn.  249;  S.  P.  R.  R.  Co.  r. 
Reed,  41  Cal.  259 ; § 14,  art.  1,  Cal.  Const. ; Code  Civ.  Proc. 
731 ; Blanc  v.  Klumpke,  29  Cal.  168 ; Grigsby  v.  C.  L.  W.  Co. 
40  CaL  406;  Schulte  v.  N.  P.  T.  Co.  50  Cal.  594.) 

Greathouse  & Blanding,  for  Respondent. 

Siiarpstein,  J. — It  appears  by  the  statement  of  facts,  upon 
which  this  case  by  stipulation  of  the  parties  was  submitted  to 
the  court  below,  that  the  easterly  line  of  the  street  in  which  the 
plaintiff  seeks  to  have  the  defendant  enjoined  from  constructing 
and  operating  a railroad,  constitutes  the  western  line  of  plain- 
tiff’s land,  and  “ that  the  laying  down  of  railroad  tracks  by  de- 
fendant, and  the  operation  of  a railroad  along  said  street,  would 
impede  and  obstruct  the  use  thereof  as  a public  street  to  the  same 
extent  as  other  steam  railroads  laid  down  and  operated  in  any 
street  in  a city,  and  to  that  extent  does  impede  the  free  access, 
ingress,  and  egress  to  and  from  plaintiff s property  and  across 
said  street,  and  that  his  property  will  be  damaged  thereby  to  the 
same  extent  as  property  would  be  damaged  on  any  other  street 
' by  the  construction  and  operating  thereon  of  a steam  railroad.” 

The  plaintiff’s  land  “ run  up  to  the  eastern  line,  and  not  to  the 
middle  of  the  street”  (Severy  v.  C.  P.  R.  R.  Co.  51  Cal.  195.) 
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In  Bigley  v.  Nunan,  53  Cal.  403.  it  was  held  that  a private- 
party  is  not  entitled  to  an  injunction  to  prevent  the  obstruction 
of  a public  highway,  unless  the  injury  which  he  will  suffer 
thereby  is  shown  to  be  different  in  character,  and  not  merely 
greater  in  degree  than  that  which  the  general  public  will  suffer. 
And  the  court  says  that  that  rule  is  without  exception.  That 
case  was  approved  and  followed  in  the  recent  case  of  Payne  v. 
McKinley,  54  Cal.  532. 

In  the  case  now  before  us  it  does  not  appear  that  the  injury 
which  the  plaintiff  will  sustain,  if  said  railroad  be  constructed 
and  operated  in  said  street,  will  be  different  from,  or  even 
greater  than  that  tvhich  the  public  at  large  will  suffer  if  said 
railroad  be  constructed  and  operated  in  said  street;  and,  upon 
the  authority  of  the  cases  above  cited,  the  judgment  must  be 
affirmed. 

Upon  the  other  questions  arising  in  this  case  we  express  no 
opinion. 

Judgment  affirmed. 

Ross,  J.,  McKee,  J.,  and  HcKinstby,  J.,  concurred. 
Myriok,  J.,  concurred  in  the  judgment 


[In  Bank. —June  4,  1883.] 

HENRY  BARROILIIET,  Respondent,  v.  JEAN  FISCH 
et  al.,  Appellants. 


Assignment*  m Till  Benefit  ot  Cbeditobs  — Repeal  or  Statute.  — Tb* 
provisions  of  the  Civil  Code  to  relation  to  assignments  tor  the  benefit  of 
creditor*  are  not  repealed  by  the  insolvent  law  of  1880. 

Id.  — Inventost  or  INDEBTEDNESS,  — A mistake  in  computation,  or  an  unin- 
tentional error,  whereby  tbe  Indebtedness  to  some  of  the  creditors  Is  repre- 
sented In  the  Inventory  aa  larger  than  the  amounts  actually  owing.  Is  not 
enough  to  vitiate  tbe  assignment. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial 

The  assignment  in  question  was  made  by  Joseph  F.  Vorbe  to 
the  plaintiff  in  trust  for  the  creditors  of  Vorbe.  One  of  the 
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principal  objections  to  the  assignment  arose  on  an  indebtedness 
of  three  thousand  five  hundred  dollars  appearing  in  the  inven- 
tory as  due  to  Madam  M.  Orandvoinet.  This  was  originally  a 
bona  fide  indebtedness,  but  prior  to  the  assignment,  the  parties 
entered  into  an  agreement  by  which  the  indebtedness  was 
changed  to  an  annuity  for  life.  The  court  below  found  that  the 
error  in  regard  to  the  indebtedness  as  stated  in  the  inventory 
was  accidental,  and  without  any  fraudulent  intent. 

The  action  was  brought  to  determine  the  rights  of  the  plain- 
tiff under  the  assignment,  and  to  enjoin  a sale  of  the  assigned 
property  under  a judgment  recovered  by  the  defendant  Fisch 
against  Vorbe  subsequent  to  the  assignment.  The  court  held 
that  the  assignment  was  valid,  and  vested  in  the  plaintiff  the 
title  to  the  property  for  the  benefit  of  the  crcdiors.  A judgment 
was  rendered  in  his  favor  as  demanded  in  the  complaint. 

Stephen  0.  Nye,  and  York  & Whitworth,  for  Appellants. 

Edward  J.  Pringle,  for  Respondent. 

Siiarpsteik,  J. — In  Dresbach  v.  His  Creditors,  63  Cal, 
187,  it  was  held  that  the  Code  which  provides  for  “ assign- 
ments for  the  benefit  of  creditors”  (Civ.  Code,  tit.  3,  part  2, 
div.  4),  was  not  repealed  by  the  insolvent  law  of  1880,  which' 
contains  a provision  that  all  acts  and  parts  of  acts  in  conflict 
with  it  are  repealed. 

Conceding  that  the  assignor  in  some  instances  inventoried  his 
indebtedness  to  some  of  the  creditors,  for  whose  benefit  said 
assignment  was  made,  too  high,  we  think,  in  the  absence  of 
any  evidence  that  it  was  designedly  done,  the  assignment  should 
not  be  held  void  for  that  reason.  A mere  mistake  of  compu- 
tation ought  not  to  vitiate  such  an  assignment,  and  we  are  not 
prepared  to  say  from  an  inspection  of  the  record  that  there  is 
anything  more  than  that  apparent  in  this  case.  The  court  bo- 
low  found  that  there  was  not,  and  we  must  presume  that  the 
evidence  justified  that  finding  unless  the  contrary  appears. 

Judgment  and  order  affirmed. 

Mybicx,  J.,  McKee,  J.,  Thobktoh,  J.,  and  McKiitstbt, 
J.,  concurred. 
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t Department  One.  — Jane  8,  1883.1 

MARY  KANE,  Respondent,  v.  THOMAS  DESMOND, 
Siieeiff,  eto.,  Appellant. 

Gift  — Husband  and  Wife. — A verb*!  gift  of  personal  property  — a piano 
— by  a husband  to  bis  wife.  Is  valid  as  between  the  parties,  the  piano  being 
delivered  to  and  continuously  used  by  the  wife  as  her  property.  Such  a gift 
won  Id  be  void  as  to  existing  creditors  of  the  husband,  hot  In  the  absence  of 
evidence  that  the  husband  was  Indebted  at  the  time,  there  Is  no  presumption 
of  Its  Invalidity  as  to  subsequent  creditors. 

Seixcbb  Under  Execution  — Justification  of  the  Officer.  — Where  prop- 
erty of  the -wife  la  seined  under  an  execution  against  the  husband,  the  officer 
Is  not  In  a position  to  Justify  the  selsure,  unless.  In  addition  to  the  execution, 
he  also  produces  the  Judgment  on  which  It  was  Issued. 

Judcuent  — Justice  of  the  Peace.  — In  order  to  support  a Judgment  ren- 
dered by  a Justice  of  the  peace,  whose  Jurisdiction  Is  special  and  limited,  the 
Jurisdictional  facts  must  he  shown.  There  Is  no  presumption  In  favor  of  the 
Jurisdiction.  An  entry  In  the  docket  of  the  Justice  to  the  effect  that  the  sum- 
mons was  returned  served,  does  not  show  such  a service  as  the  law  required 
to  give  Jurisdiction  of  the  person. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  defendant  was  sheriff  of  the  city  and  county  of  Ssn 
Francisco,  and  the  action  was  brought  to  recover  the  property 
or  its  value.  The  additional  facts  are  sufficiently  stated  in  the 
opinion  of  the  court. 

> H.  C.  Firebaugh,  for  Appellant 

E.  O.  Sieberst,  for  Respondent 

McKee,  J. — The  defendant  seized  the  piano  in  controversy 
in  this  case  from  the  possession  of  the  plaintiff,  by  an  execution, 
issued  in  favor  of  A.  L.  Day  v.  Thomas  Kane,  and  sold  it  at 
execution  sale  as  the  property  of  Kane  to  satisfy  the  execution. 
Thomas  Kane  was  the  husband  of  the  plaintiff.  On  the  trial 
of  the  case  the  court  found  the  plaintiff  was,  at  the  time  of  the 
seizure  and  sale,  the  sole  and  exclusive  owner  of  the  property  in 
her  own  right,  and  entitled  to  its  possession,  and  that  her  hus- 
band had  no  right  or  title  to  it.  The  seizure  of  the  property 
was,  therefore,  wrongful  ( Wellman  v.  English , 38  CaL  683; 
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Lewis  v.  Johns,  34  Cal.  629 ; Yan  Pelt  v.  Littler,  14  Cal.  194), 
and  the  plaintiff  was  entitled  to  recover. 

But  the  finding  is  attacked  as  against  the  law  and  the  evi- 
dence, in  this,  that  the  evidence  showed  the  plaintiff’s  claim  of 
title  to  the  property  was  founded  on  a gift  from  her  husband, 
which  was  void  as  to  his  creditors.  But  it  does  not  appear  that 
the  husband  was  indebted  to  any  one  at  the  time  of  the  gift, 
except  to  the  person  from  whom  he  had  rented  the  piano  under 
an  agreement  to  purchase  it  on  the  instalment  plan.  Being 
free  from  debt  the  husband  had  the  right  to  transfer  his  interest 
in  the  property  to  his  wife  by  gift,  and  the  wife,  under  the  law, 
had  the  capacity  to  take  and  hold  it  in  her  own  name  and 
right.  ( Dow  v.  Gould  & Curry  S.  M.  Co.  31  Cal.  629;  Woods 
v.  Whitney,  42  Cal.  358;  Higgins  v.  Higgins,  46  Cal.  259; 
Peck  v.  Brummagim,  31  Cal.  440.)  The  gift  was  complete;  for 
the  evidence  tended  to  show  that  immediately  after  the  husband 
had  rented  the  piano  under  the  agreement  to  purchase,  he  deliv- 
ered it  to  his  wife  as  a gift,  and  she  accepted  it,  and  used  it  con- 
tinuously as  her  separate  property  until  the  time  of  the  seizure. 
Now  this  transfer  by  gift  was  valid  and  effectual  between  her- 
self and  her  husband  and  all  the  world,  except  existing  creditors 
and  bona  fide  subsequent  purchasers  without  notice.  There  was 
no  proof  that  Day — the  execution  creditor — was  a creditor  of 
the  husband  at  the  time  of  the  gift,  and  there  is  no  presumption 
that  the  gift  was  void  as  to  him  as  a subsequent  creditor. 
( Wells  v.  Stout,  9 Cal.  480;  Hussey  v.  Castle,  41  Cal.  239.) 

Presumptively,  therefore,  the  gift  was  valid  as  between  the 
parties;  and,  being  valid,  it  vested  in  the  plaintiff,  as  of  her 
own  right,  whatever  interest  her  husband  had  in  the  property. 
It  was,  therefore,  her  separate  property ; and  the  transaction  by 
which  she  acquired  it  cannot  be  attacked  as  fraudulent  and  void 
as  to  subsequent  creditors,  except  by  such  a creditor  or  an  officer 
representing  him.  Here,  however,  the  suit  is  not  against  one 
who  claims  to  be  a creditor;  it  is  against  the  officer  who  levied 
the  execution.  But  an  officer,  who  seizes  the  separate  property 
of  the  wife  by  an  execution  against  her  husband,  is  not  the  rep- 
resentative of  the  execution  creditor,  for  the  purpose  of  attack- 
ing a legal  transfer  to  the  wife,  unless  he  produces  the  judgment 
upon  which  the  execution  was  issued.  It  is  well  settled  that, 
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where  an  officer  is  sued  for  seizing  or  selling  the  property  of  one 
under  an  execution  against  another,  he  must,  in  order  to  show 
that  the  transfer  of  the  property  by  the  execution  debtor*  was 
fraudulent  and  void  as  to  the  execution  creditor,  prove  not  only 
the  issuing  of  the  execution,  the  levy,  and  that  he  was  a creditor, 
but  also  the  rendition  of  a judgment  upon  his  debt,  and  that  the 
execution  was  issued  upon  the  judgment.  ( Bickerstaff  v.  Doub, 
19  Cal.  109;  2 Hilliard  on  Torts,  544;  Ames  v.  Sturtevant,  2 
Allen,  583 ; Martin  v.  Padger,  5 Burr.  2633 ; Lake  v.  Billers,  1 
Raym.  Ld.  733.) 

It  was  admitted  that  the  defendant  seized  the  property  under 
color  of  the  execution  in  his  hands.  The  execution  itself  showed 
that  it  was  issued  by  a justice  of  the  peace  of  the  city  and 
county  of  San  Francisco;  but  there  was  no  proof  that  it  had 
been  issued  on  a judgment  rendered  by  him  or  any  other  jus- 
tice. The  docket  of  the  justice  was  given  in  evidence,  but  that 
contained  only  the  following  recitals:  “ No.  2241.  A.  L.  Day 
v.  John  Kane,  Leman,  Justice;  suit  for  $296.81  goods  sold. 
The  date  of  the  case,  September  16,  1880.  September  17th, 
return  served  summons ; 23d,  case  called,  plaintiff  appearing  by 
H.  C.  Firebaugh  and  the  defendant  failing  to  answer,  the 
plaintiff  has  default. and  judgment  entered  against  defendant, 
$296.81,  and  $6.50  costs.  Signed  Walter  M.  Leman,  Justice 
of  the  Peace.  Dated  23d  September,  1880.  October  lltb, 
execution  issued  at  request  of  plaintiff’s  attorney,  returnable  in 
60  days.”  These  recitals  do  not  show  that  the  justice  acquired 
jurisdiction  of  the  person  of  the  defendant.  According  to  the 
act  concerning  the  Justices’  Court  of  the  city  and  county  of  San 
Francisco, approved  April  3, 1876  (Statutes  1875-76,  page  855), 
the  summons  issued  from  a Justices’  Court  had  to  be  served  and 
returned  as  provided  in  title  v.,  part  ii.,  of  the  Code  of  Civil 
Procedure;  and  until  served  according  to  the  provisions  of  sec- 
tion 410  of  that  title  the  court  was  not  deemed  to  have  acquired 
jurisdiction  of  the  defendant.  There  was  no  appearance  by  the 
defendant;  the  judgment  purports  to  have  been  rendered  by 
default ; and  the  mere  recital  in  the  docket,  viz. : “ September 
17th — Return  served  summons,”  affords  no  proof  of  the  juris- 
dictional facts  necessary  to  support  the  judgment — it  is  of  no 
weight  as  proof  of  the  proper  service  of  the  summons.  “ The 
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jurisdiction  of  Justices’  Courts  being  special  and  limited,  the 
law  presumes  nothing  in  favor  of  their  jurisdiction,  and  a party, 
who  asserts  a right  under  a judgment  rendered  in  such  court, 
must  show  affirmatively  every  fact  necessary  to  confer  such 
jurisdiction.”  ( Rowley  v.  Howard,  23  Cal.  401 ; Lowe  v.  Alex- 
ander, 15  Cal.  29G;  Jolley  v.  Foltz,  34  Cal.  321.) 

Judgment  and  order  affirmed. 

MoKinstbt,  J.,  and  Sharpstein,  J.,  concurred. 

Hearing  in  Bank  denied. 


Tin  Hank. — June  6.  1883.] 

CITY  AND  COUNTY  OF  SAN  FRANCISCO,  Respond- 
ent, v.  THE  CENTRAL  PACIFIC  RAILROAD  COM- 
PANY, Appellant. 

Taxation  — Assessment  or  Steamers  or  Railroad  Corporation.  — Th* 
steamers  ustd  by  the  Central  Pacific  Railroad  Company  In  transporting  Its 
freight  cars  across  the  bay  of  San  Francisco,  are  not  Included  In  the  property 
defined  by  the  tenth  section  of  article  13  of  the  State  Constitution  — the  fran- 
chise, roadway,  road-bed.  rails,  and  rolling  stock  of  railroads  operated  In  mors 
than  one  county  In  the  State  — and  should  be  assessed  by  the  local  assessors, 
not  by  the  State  board  of  equalization. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 
McAllister  & Bergin,  for  Appellant 
Walter  H.  Levy,  for  Respondent 

Thornton,  J. — The  decision  in  this  case  is  as  follows: — 
" First  That  the  assessments  mentioned  in  the  complaint  in 
said  action  were  made  in  due  form,  and  at  the  proper  time,  by 

the  assessor  of  the  city  and  county  of  San  Francisco ; and  all  the 
forms  of  law  in  relation  to  the  assessment  of  property  for  taxa- 
tion in  said  county  have  been  complied  with  on  the  part  of  said 
nssessor. 
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" Second — That  the  defendant  is  a corporation  existing  under 
the  laws  of  the  United  States,  and  of  this  State,  and  as  such  is 
now,  and  for  many  years  last  past  has  been,  the  owner  of  a line 
of  railroad  known  as  the  Central  Pacific  Railroad,  extending 
from  a point  in  the  city  of  San  Francisco,  in  the  State  of  Cali- 
fornia, to  Ogden,  in  the  Territory  of  Utah;  that  the  length  of 
said  road  in  the  city  and  county  of  San  Francisco  is  four  miles 
from  a point  within  said  city  to  the  eastern  shore  of  the  southern 
arm  of  the  bay  of  San  Francisco;  that  from  said  point  on  the 
eastern  shore  of  the  bay  of  San  Francisco,  to  a point  on  the 
western  shore  of  said  bay,  where  the  railway  of  defendant  again 
commences,  is  about  twelve  miles ; that  across  said  bay  no  line 
of  railroad  has  been  constructed;  and  freight  and  passengers 
carried  upon  said  road  are  taken  across  said  bay  upon  steam 
ferry-boats;  that,  for  more  than  four  years  last  past,  the  defend- 
ant has  owned  and  possessed  the  two  steamers,  to  wit,  the 
Thoroughfare  and  Transit,  mentioned  in  plaintiff’s  complaint; 
that  said  steamers  now  are,  and  ever  have  been,  respectively,  of 
the  burden  of  one  thousand  five  hundred  and  sixty-six  and  one 
thousand  and  twelve  tons,  and  are  vessels  entitled  to  be  and  are, 
and  for  more  than  four  years  last  past  have  been,  enrolled  and 
registered  in  the  port  and  harbor  of  San  Francisco;  that  upon 
the  decks  of  said  vessels  are  laid  railroad  tracks,  and  the  said 
vessels  now  are,  and  for  more  than  four  years  last  past  have 
been,  exclusively  used  for  the  purpose  of  transporting  the  cars 
of  the  defendant,  and  used  in  operating  the  said  railroad  across 
said  bay  of  San  Francisco,  from  the  road  of  defendant  on  the 
eastern  shore  to  the  same  upon  the  western  shore  and  for  no 
other  purpose. 

“And  as  a conclusion  of  Jaw,  from  the  foregoing  facts,  the 
court  finds  that  the  plaintiff  is  entitled  to  judgment  against  the 
defendant  herein  for  the  sum  of  $1,039.70  and  costs. 

“And  judgment  therefor  is  hereby  rendered  and  directed  to 
be  entered.” 

The  sole  question  presented  for  decision  herein  is  whether  the 
steamers  Thoroughfare  and  Transit  mentioned  in  the  above  find- 
ings are  to  be  assessed  by  the  assessor  of  the  city  and  county  of 
San  Francisco  or  by  the  State  board  of  equalization. 

The  property  to  be  assessed  by  the  board  is  defined  in  th® 
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10th  section  of  article  ix.  of  the  Constitution  of  1879.  It  is  the 
franchise,  roadway,  road-bed,  rails,  and  rolling  stock  of  all  rail- 
roads operated  in  more  than  one  county  in  the  State. 

All  property,  other  than  the  above  mentioned  is  to  be  assessed 
by  the  local  assessors.  Are  the  steamers  above  named  embraced 
within  the  category  of  property  named  in  the  section  abovt 
referred  to  ? The  relation  of  such  steamers  to  tho  Central  Pacific 
Railroad  Company  is  set  forth  in  the  findings.  They  are  cer- 
tainly not  the  franchise  of  the  defendant  corporation.  They 
may  constitute  an  element  to  be  taken  into  the  computation  to 
arrive  at  the  value  of  the  franchise  of  such  corporation,  but  they 
are  not  such  franchise.  It  is  equally  as  clear  that  they  are  not 
rails  or  rolling  stock.  These  words  are  to  be  construed  accord- 
ing to  their  ordinary  and  popular  meaning,  and  we  do  not  think 
that  £$  would  be  contended  that  rails  or  rolling  stock  in  their 
ordinary  and  popular  signification  include  the  steamers  above 
mentioned'.  Are  they  then  embraced  within  the  words  roadway 
or  road-bed,  in  the  ordinary  and  popular  acceptation  of  such 
words,  as  applied  to  railroads  ? These  two  words  as  applied  to 
common  roads,  ordinarily  mean  the  same  thing,  but  as  applied 
to  railroads  their  meaning  is  not  the  same.  The  road-bed, 
referred  to  in  section  10,  in  our  judgment,  is  the  bed  or  founda- 
tion on  which  the  superstructure  of  the  railroad  rests.  Such  is 
the  definition  given  by  both  Worcester  and  Webster,  and  we 
think  it  correct.  The  roadway  has  a more  extended' signification 
as  applied  to  railroads.  In  addition  to  the  part  denominated 
road-bed,  the  roadway  inoludes  whatever  space  of  ground  the 
company  is  allowed  by  law  in  which  to  construct  its  road-bed 
and  lav  its  track.  Such  space  is  defined  in  subdivision  4 of 
the  17th  section  and  the  20th  section  of  the  act  “ to  provide  for 
the  incorporation  of  railroad  companies,  etc.,  approved  May 
20.  1801.”  (Stats.  1861,  p.  607;  S.  F.  & N.  P.  R.  R.  Co.  v. 
State  Board,  60  Cal.  12.) 

With  these  views  of  the  signification  of  the  words  roadway 
and  road-bed,  we  do  not  think  they  include  the  steamers  above 
named,  and  therefore,  we  are  of  opinion  that  the  assessment  of 
the  steamers  above  mentioned  pertained  to  the  local  assessor, 
and  was  properly  made  by  the  assessor  of  the  city  and  county  of 
San  Francisco. 
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Judgment  affirmed. 

Myeick,  J.,  McKee,  J.,  McKinbtey,  J.,  and  Shaepkn- 
stein,  J.,  concurred. 


[la  B«nk.  — June  8,  188S.] 

CITY  AND  COUNTY  OF  SAN  FRANCISCO,  Re- 
spondent, v.  J.  D.  FRY,  Appellant. 


Taxation  — 8tocks.  — 8bare«  of  stock  In  a corporation,  the  tangible  prop- 
erty of  which  is  situated  In  another  8tate.  and  subject  to  taxation  under  the 
laws  thereof,  such  shares  being  owned  by  a resident  of  this  State,  are  taxable 
here  without  regard  to  the  taxes  thus  imposed  upon  the  corporate  property. 
Section  3640  of  the  Political  Code  has  reference  to  corporations  whose  prop- 
erty Is  situated  in  this  State.  The  Inhibition  against  double  taxation  only 
applies  to  such  taxation  by  the  same  8tate  or  government 

Appeal  from  a judgment  of  the  Superior  Court' of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court 
W.  H.  Sears,  for  Appellant 
Louis  E.  Sharp,  for  Respondent 

Thornton,  J. — Action  to  recover  taxes.  The  assessment, 
on  which  this  action  was  brought,  was  for  “ mining  stocks  ” (the 
property  was  so  described  in  the  assessment  book  or  roll),  for 
the  fiscal  year  1876-77.  The  case  was  heard  below,  and  is 
argued  here  on  the  following  facts  agreed  on: — 

“ That  at  the  time  this  action  was  commenced  there  existed 
on  the  assessment  roll  of  personal  property  for  the  fiscal  year 
1876-77,  of  the  city  and  county  of  San  Francisco,  unpaid  taxes 
amounting  to  one  thousand  and  sixty-two  dollars,  and  accruing 
interest ; that  the  same  have  not  been  paid,  and  that  judgment 
therefor  is  claimed  against  said  defendant,  and  that  the  follow- 
ing exhibit  ‘ A ’ relating  thereto  is  a complete  and  accurate  copy 
of  the  said  assessment  roll. 

“ That  the  assessment,  from  which  the  aforesaid  taxes  had 
accrued,  had  been  levied  for  the  said  fiscal  year  on  ‘ mining 
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stocks  of  certain  mining  companies  incorporated  under  the  laws 
of,  and  having  their  principal  offices  in,  the  State  of  California. 

“ That  the  taxes  sued  upon  in  this  action  were  assessed  and 
levied  upon  mining  stocks  of  certain  mining  corporations,  whoso 
entire  tangible  property  was  situated  in  the  State  of  Nevada, 
and  was  taxed  under  the  laws  of  that  State,  and  were  wholly 
paid  by  the  companies  for  that  year.” 

Exhibit  A referred  to  above  shows  an  assessment  of  property 
described  as  “mining  stocks”  and  valued  at  fifty  thousand 
dollars. 

It  is  contended  that,  as  the  tangible  property  belonging  to  the 
corporations  in  which  the  defendant  owned  shares  was  situate 
in  and  taxed  in  the  State  of  Nevada,  and  the  taxes  paid  there 
by  the  corporations,  it  could  not  be  subject  to  taxation  here. 

1.  It  is  said  that  such  shares  were  not  subject  to  taxation  in 
this  State,  in  virtue  of  the  provisions  of  section  3640  of  the 
Political  Code.  This  section  only  applies  to  corporations  whose 
property  is  situate  in  this  State.  The  legislature  could  pass  no 
laws  which  would  operate  in  the  State  of  Nevada,  and  it  could 
not  be  held  as  law  that  the  legislature  of  California  was  engag- 
ing in  its  appropriate  work  of  legislation  with  regard  to  prop- 
erty situate  in  another  State. 

The  presumption  relied  on  in  Burke  v.  Bedlam,  57  Cal.  594, 
cannot  be  relied  on  here.  If  any  of  the  property,  including  the 
franchise  of  the  corporations  referred  to,  had  been  assessed  in 
this  State,  it  was  readily  susceptible  of  proof.  It  does  not 
appear  in  the  case  by  any  finding  or  admission  that  such  was 
the  case,  and  it  would  be  an  unheard  of  proceeding  to  reverse 
the  judgment  of  the  court  below  on  a disputable  presumption, 
imported  into  the  case  in  this  court,  with  nothing  in  the  record 
to  justify  it  Every  intendment  must  be  made  to  sustain  the 
correctness  of  the  action  of  the  court  a qua.  Error  cannot  be 
presumed.  It  must  be  shown  by  the  record,  and  pointed  out  by 
him  who  avers  that  it  exists.  » 

2.  It  is  further  urged  that  to  tax  the  shares  in  this  State, 
when  the  property  of  the  corporations  is  taxed  in  the  State  of 
Nevada,  would  be  double  taxation.  But  the  inhibition  of  double 
taxation  only  applies  to  such  taxation  made  by  the  same  State 
or  government.  There  is  a double  taxation  or  “ duplicate  taxa- 
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tion,”  as  it  is  styled  by  Judge  Cooley,  which  is  wholly  inadmis- 
sible under  any  constitution  requiring  equality  and  uniformity 
in  taxation.  “By  duplicate  taxation  in  this  sense,”  says  the 
learned  author  above  named,  “ is  understood  the  requirement 
that  one  person  or  any  one  subject  of  taxation  shall  directly  con- 
tribute twice  to  the  same  burden,  while  other  subjects  of  taxa- 
tion belonging  to  the  same  class  are  required  to  contribute  but 
once.”  (Cooley  on  Taxation,  p.  164.) 

It  will  be  seen  that,  in  this  State,  the  shares  of  the  corpora- 
tion alone  are  taxed.  Its  property  is  not  here  assc«od.  Con- 
ceding that  taxation  of  the  shares  and  property  of  a i >rpo ration 
by  the  State  of  California  would  be  double  taxation,  there  is 
here  no  taxation  of  that  kind. 

Very  similar  to  this  case  is  that  of  Dwight  v.  Mayor  etc.  of 
Boston,  12  Allen,  316.  A statute  of  the  State  of  Massachusetts 
required  that,  in  assessing  the  stockholders  for  their  shares  in 
any  manufacturing  corporation,  “there  shall  first  be  deducted 
from  the  value  thereof  the  value  of  the  machinery  and  real 
estate  belonging  to  such  corporation.”  Dwight,  a citizen  of 
Boston,  had  been  assessed  upon  shares  of  stock  owned  by  him 
in  a manufacturing  corporation,  established  in  the  State  of 
Maine,'  without  any  deduction.  He  asked  for  the  deduction 
prescribed  by  the  statute  above  mentioned  from  the  value  of  his 
shares  in  the  Maine  corporation,  and  it  was  contended  that 
Dwight  would  be  doubly  taxed  without  such  deduction.  The 
court  refused  it,  holding  that  such  shares,  if  owned  by  a citizen 
of  Massachusetts,  were  taxable  therein  at  their  full  value,  with- 
out the  deduction  asked;  that  the  statute  referred  to  did  not 
relate  to  corporations  existing  in  other  States.  The  court  said : 
“ The  clause  in  this  section  of  the  statute  requiring  a deduction 
of  the  value  of  machinery  and  real  estate  is  not  to  be  taken  as  a 
general  provision,  regulating  the  taxation  of  all  shares  in  man- 
ufacturing corporations  wherever  the  corporations  may  be  situ- 
atqi  but  as  directly  connected  with  the  previous  clause,  requir- 
ingihe  assessment  of  the  machinery  and  real  estate  in  the  towns 
where  the  machinery  is  situated  and  employed.  That  provision 
can  only  be  applicable  to  manufacturing  corporations  established 
within  this  commonwealth,  as  it  is  only  in  relation  to  such  cor- 
porations that  our  legislature  could  so  require.  As  to  them, 
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having  provided  for  taxation  of  a certain  part  of  the  capital  in 
the  towns  in  which  they  were  situated,  the  statute  requires  a 
deduction  of  a like  amount  from  the  value  of  the  shares,  in 
order  to  avoid  double  taxation  in  this  commonwealth  of  property 
wholly  taxable  here.  But  our  whole  system  of  taxation,  as 
established  and  practiced,  is  to  disregard  the  liability  of  shares 
in  foreign  corporations  to  taxation  in  the  States  where  they  are 
situated.  Thus  shares  in  foreign  railroad  corporations  held  by 
citizens  of  this  State  are  fully  taxed  here,  and  no  deduction  is 
made  for  any  taxation  to  which  the  corporations  are  subject  in 
the  States  where  they  are  situated.  So  it  is  in  regard  to  shares 
held  by  our  citizens  in  banks,  insurance  companies,  and  other 
moneyed  corporations  situated  in  other  States.  Such  shares, 
when  held  by  our  citizens,  are  here  treated  as  so  much  personal 
estate,  following  the  person  of  the  owner,  and  taxable  at  their 
full  value  in  this  commonwealth,  regardless  of  what  may  be  the 
foreign  law  as  to  taxation  of  the  capital  or  any  part  of  it  else- 
where.” (See  State  Tax  on  Foreign  Held  Bonds,  15  Wall. 
323,  824;  18  Am.  L.  Reg.  for  1879,  N.  S.,  and  cases  there 
cited.) 

The  above  quoted  remarks  are  true  of  the  system  of  taxation 
established  in  this  State.  Our  system  of  revenue  laws  is 
antirely  independent  of  the  laws  of  any  other  State. 

Judgment  and  order  affirmed. 

McKee,  J.,  Myrick,  J.,  and  McKinstet,  J.,  concurred. 

Rehearing  denied. 


(In  Bank. — June  8,  1888. t 

E.  W.  DEAN,  Petitioner,  v.  SUPERIOR  COURT  OF 
THE  COUNTY  OF  SANTA  BARBARA, 
Respondent. 

Probate  Proceedings  — Decree  of  Distribution  — Discharge  or  Executors. 
— A decree  of  the  Probate  Court  distributing  the  estate  of  a deceased  person, 
and  also  settling  the  account*  of  the  executors,  and  discharging  them  from 
farther  liability.  Is  not  void  on  Its  face  In  respect  to  such  discharge,  upon 
the  ground  that  It  was  premature,  and  to  that  extent  In  excess  of  the  jurisdic- 
tion of  the  court,  there  being  nothing  In  the  decree  to  show  that  any  part  of 
the  eatate  still  remained  In  the  hands  of  the  executors. 
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Id.  — Fraud  — Setting  Aside  the  Decree.  — After  the  lapse  of  six  months 
from  the  rendition  of  the  decree.  It  cannot  be  set  aside  for  fraud  on  a mere 
petition  under  section  473  of  the  Code  of  Civil  Procedure,  even  If  the  provi- 
sions of  that  section  are  applicable  to  decrees  of  the  Probate  Court.  The  only 
remedy  Is  In  equity,  and  a suit  must  be  brought  In  the  manner  prescribed  by 
the  Code  for  the  commencement  of  civil  actions. 

« 

Certiorari  to  the  Superior  Court  of  the  county  of  Santa 
Barbara,  to  review  an  order  setting  aside  a decree  of  the  Pro- 
bate Court  in  the  matter  of  the  estate  of  H.  W.  Dean,  deceased. 

This  proceeding  was  instituted  by  one  of  the  executors  of  the 
last  will  and  testament  of  the  deceased.  The  order  in  question 
was  made  on  a petition  filed  by  the  residuary  legatee  more  than 
four  years  after  the  decree  was  rendered.  The  additional  facts, 
so  far  ns  they  bear  upon  the  questions  decide dj  are  stated  in  the 
opinion  of  the  court. 

R.  B.  Canfield,  for  Petitioner. 

TP.  C.  Stratton,  for  Respondent. 

Per  Curiam. — On  the  13th  July,  1876,  the  petitioner  filed 
his  final  account  and  petition  for  distribution  of  the  estate  of 
H.  W.  Dean,  deceased,  of  which  he  was  executor;  and  on  the 
25th  of  the  same  month  the  Probate  Court  rendered  a decree 
discharging  the  executors,  releasing  their  bond  and  decreeing 
that  the  remainder  of  the  estate  “ be  and  is  hereby  wholly  set 
over  and  distributed  to  Mrs.  H.  W.  Dean,”  etc.  The  petition 
of  the  executor  stated  “that  the  real  estate  and  personal  property 
described  in  the  inventory  remains  on  hand,”  and,  “said  estate 
is  now  ready  for  distribution.”  The  decree  allowing  the  final 
account  and  distributing  the  estate,  after  reciting  that  the 
account  “contains  a just  and  full  account  of  all  the  moneys 
received  and  disbursed  by  said  executor  from  the  date  of  his 
appointment  as  such  to  the  said  25th  day  of  July,  A.  D.  1876,” 
the  day  when  the  decree  was  entered;  “that  all  necessary 
vouchers  were  produced  and  duly  filed  herein;  that  the  total 
amount  received  by  such  executor  as  such  is  $232.95,  and  the 
full  amount  expended  $157.75,  leaving  a balance  of  $75.25  in 
gold  coin  ” ; and  after  other  recitals  with  respect  to  the  payment 
of  debts  and  of  a certain  specific  legacy,  and  as  to  the  assumption 
by  the  residuary  legatee  of  the  payment  of  executor’s  fees,  and 
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the  consent  of  the  executor  to  release  the  estate  therefrom,  and 
as  to  the  payment  of  all  other  expenses  of  administration,  pro- 
ceeds : “and  it  further  appearing  that  the  aforesaid  final  account 
embraces  all  the  moneys  received  and  paid  out  by  the  co-execu- 
tor Sylvester  Trule,  and  that  he  has  ceased  to  act  as  such  execu- 
tor ; and  further,  that  said  estate  is  now  ready  for  final  distribu- 
tion, and  that  said  account  is  entitled  to  be  allowed,  and  the  court 
having  duly  considered  all  the  matters  aforesaid : It  is  ordered 
and  declared  that  the  said  final  account  of  E.  W.  Dean,  co-ex- 
ecutor, etc.,  be  and  the  same  hereby  is,  in  all  respects,  as  the 
6ame  was  rendered  and  presented  for  settlement,  approved,  al- 
lowed, and  settled,  and  that  both  of  said  executors,  E.  W.  Dean 
and  Sylvester  Trule,  be  and  are  hereby  finally  and  fully  dis- 
charged from  the  further  execution  of  their  trust,  and  their 
bond  fully  exonerated,  and  that  the  remainder  of  said  estate  be 
and  is  hereby  wholly  set  over  and  distributed  to  said  residuary 
legatee,  Mrs.  H.  W.  Dean,  otherwise  Nellie  T.  Dean.” 

Section  1697  of  the  Code  of  Civil  Procedure  reads : “ When 
the  estate  has  been  fully  administered,  and  it  is  shown  by  the 
executor  or  administrator,  by  the  production  of  satisfactory 
vouchers,  that  he  has  paid  all  sums  of  money  due  from  him, 
and  delivered  up,  under  the  order  of  the  court,  all  the  property  t 
of  the  estate  to  the  parties  entitled,  and  performed  all  the  acts 
lawfully  required  of  him,  the  court  must  make  a judgment  or 
decree  discharging  him  from  all  liability  to  be  incurred  there- 
after.” 

Until  the  entry  of  a judgment  or  decree  discharging  the 
executor,  the  trust  still  continues  in  contemplation  of  law,  and 
such  executor  remains  clothed  with  the  dutv  and  authority  of 
his  office.  ( McCrea  v.  Haraszlhy,  51  Cal.  151 ; Dohs  v.  Dohs, 

60  Cal.  255.) 

It  may  be  admitted,  for  the  purposes  of  this  decision  merely, 
that  if  it  appeared  from  the  decree  that  it  had  not  been  shown 
to  the  Probate  Court  “ by  satisfactory  vouchers  ” that  the  exec- 
utor “had  paid  all  sums  due  from  him,”  or  had  not  been 
shown,  to  the  satisfaction  of  the  court,  that  he  had  delivered  up 
all  property  of  the  estate  to  the  persons  entitled,  etc.,  the  decree 
in  so  far  as  it  attempts  to  “discharge”  the  executors  would 
be  void,  because  in  excess  of  the  jurisdiction ; and,  being  void, 
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that  the  court,  of  its  own  motion,  or  on  motion  of  any  party  in 
interest,  would  be  authorized  to  set  aside  or  strike  from  its 
records  such  invalid  portion  of  the  decree. 

But,  inasmuch  as  the  statute  does  not  require  that  the  judg- 
ment or  decree  shall  contain  copies  of  the  vouchers  mentioned  in 
section  1697,  or  recite  the  evidence  which  shall  satisfy  the  court 
that  the  executor  has  delivered  all  the  property  of  the  estate,  the 
® judgment  discharging  the  executor,  upon  any  construction  of 
the  section  of  the  Code,  is  not  void  on  its  face  unless  it  affirma- 
tively appears  therefrom  that  it  was  shown  to  the  court  that  the 
executor  had  not  complied  with  the  prerequisites  to  the  judg- 
ment. 

It  may  be  said  that  every  portion  of  the  decree  before  us 
which  took  effect  at  all,  took  effect  at  the  same  moment  of  time, 
and  therefore  it  appears  that  the  order  discharging  the  executors 
was  premature;  that  we  cannot  divide  the  decree  and  hold  that, 
perhaps,  the  account  was  approved,  the  order  of  distribution 
made,  the  distribution  made  in  fact,  and  afterwards  satisfactory 
vouchers  and  evidence  were  produced  by  the  executor,  and  then 
an  order  made  discharging  him. 

But  the  section  of  the  Code  does  not  provide  that  the  discharge 
can  only  be  made  after  the  decree  of  distribution,  but  after  the 
' estate  has  been  fully  administered.  It  may  be  admitted  there 
must  be  an  order  of  distribution  to  support  the  judgment  of 
discharge,  but  may  not  the  two  take  effect  contemporaneously  ? 
In  anticipation  of  the  approval  of  his  account,  and  of  a decree 
of  distribution,  the  executor  may  have  paid  the  $75.25  to  the 
residuary  legatee,  or  arranged  with  her  for  its  application  upon 
the  executor’s  fees  which  she  was  to  pay.  As  to  the  real  estate, 
if  she  was  already  in  actual  possession  of  it,  it  was  only  neces- 
sary to  show  that  fact  to  the  court.  The  decree  does  not  recite 
in  terms  that  the  $75.25  is  “in  the  hands”  of  the  executor,  but 
that,  deducting  from  the  moneys  received  by  the  executors  the 
amount  of  the  sums  by  him  paid  out,  there  remains  a balance 
of  $75.25.  Nor  do  we  attach  so  much  consequence  as  does 
respondent  to  the  words  in  the  decree,  “ it  further  appearing 
....  that  said  estate  is  now  ready  for  final  distribution.” 
It  would  be  equally  ready  for  the  decree  of  distribution  — for 
the  action  of  the  court,  which  would  give  legal  effect  to  the  dis- 
tribution — whether  the  property  had  or  had  not  previously 
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been  actually  delivered  by  the  executor  to  the  parties  who 
should  be  determined  by  such  decree  to  be  entitled  to  it.  It 
may  be  that  it  was  made  to  appear  to  the  Probate  Court  that 
the  money  had  been  paid  or  the  property  in  fact  distributed,  in 
the  manner  in  which  the  decree  provided  that  it  should  be  dis- 
tributed. If  so,  there  is  no  reason  why  the  decree  of  distribu- 
tion and  discharge  should  not  take  effect  contemporaneously. 
We  cannot  Bay  that  the  judgment  itself  shows  that  the  portion 
of  it  discharging  the  executor  is  void. 

Due  notice  was  given  of  the  hearing  of  the  application  of  the 
executor  for  a settlement  of  his  final  account  and  for  a distribu- 
tion of  the  estate.  The  notice  recites,  that,  the  executor  “ having 
filed  in  this  court  his  final  account  and  petition  for  distribution 
of  the  estate  of  said  deceased,”  the  hearing  of  the  same  had 
been  fixed  by  the  court  for  a certain  day  and  place,  and  pro- 
ceeds : “All  persons  interested  in  said  estate  are  notified  then  and 
there  to  appear  and  show  cause,  if  any  they  have,  why  the  said 
account  should  not  be  allowed  and  petition  granted.”  This 
certainly  notified  all  persons  interested  that  the  account  to  be 
acted  upon  was  the  “ final  account  ” of  the  executor. 

From  the  judgment  or  order,  as  a judgment  or  order  settling 
the  final  account  of  the  executor  and  directing  distribution  of 
the  estate,  an  appeal  lay  to  this  court. 

The  petition  to  set  aside  the  judgment  or  order  was  filed  in 
the  Superior,  as  successor  of  the  Probate,  Court,  several  years 
after  the  same  was  entered,  long  after  the  period  had  elapsed 
within  which  the  appeal  could  have  been  taken,  and  long  after 
the  expiration  of  the  six  months  mentioned  in  section  473  of 
the  Code  of  Civil  Procedure.  The  prayer  that  the  judgment  or 
order  be  set  aside  and  annulled  is  based  upon  allegations  in  the 
petition  of  false  representations  and  of  fraudulent  practices,  on 
the  part  of  the  executor,  by  which  the  court  was  induced  to 
approve  the  account  and  decree  distribution. 

If  section  473  of  the  Code  of  Civil  Procedure  was  applicable 
to  judgments  rendered  by  the  late  Probate  Court,  and  a judg- 
ment induced  by  the  fraudulent  practices  alleged  in  the  petition 
is  one  which  may  be  relieved  against,  as  one  taken  against  the 
residuary  legatee  through  her  “ mistake,  inadvertence,  surprise, 
or  excusable  neglect,”  the  application  to  the  successor  of  the 
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court  which  had  rendered  the  judgment  came  too  late  — more 
than  six  months  of  time  having  expired,  it  was  too  late  to  ask 
relief  on  motion.  If  section  473  of  the  Code  of  Civil  Proced- 
ure did  not  apply  to  judgments  or  proceedings  of  the  late  Pro- 
bate Court  the  judgment  or  order  became  final  in  that  court, 
subject  only  to  appeal,  when  it  was  entered. 

If  the  judgment  or  order  was  obtained  by  the  employment  of 
frauds  or  artifices  such  as  would  justify  a court  of  equity  in 
annulling  it  (upon  which  it  is  unnecessary  to  eocpress  an 
opinion),  the  remedy  of  the  party  aggrieved  was  by  independ- 
ent action  in  equity,  and  the  issuing  and  service  of  summons 
thereon.  The  matter  had  passed  beyond  the  jurisdiction  of  the 
Superior  Court  as  a court  of  probate. 

The  order  on  the  5th  day  of  September,  1881,  vacating  and 
setting  aside  the  judgment  or  order  of  the  25th  day  of  July, 
1876,  approving  and  settling  the  final  account  of  the  executor, 
and  distributing  the  remainder  of  the  estate  and  discharging  the 
executors  is  hereby  annulled. 


(In  Bank.  — June  8,  1883  ] 

JAMES  STRATHERN,  Appellant,  v.  EDWARD 
DAKIN  et  al.,  Respondents. 


iOTION  FOB  A N»W  TRIAL ORDER  OF  DISMISSAL REVIEW  OB  APPEAL.  

Ad  order  dismissing  a motion  for  a new  trial  cannot  be  reviewed  on  appeal  in 
the  absence  of  a statement  or  bill  of  exceptions  containing  the  papers  on  which 
the  order  was  made.  The  papers  are  not  of  themselves  a part  of  the  record. 
Order  Refusing  to  Strike  out  Parts  of  a Pleading  — How  Reviewed. — 
Such  an  order  may  be  reviewed  on  appeal  from  the  judgment,  but  the  motion 
and  order  must  be  Incorporated  In  a statement  or  hill  of  exceptions. 


Appeal  from  a judgment  of  the  District  Court  of  the  Twelfth 
Judicial  District,  and  from  an  order  dismissing  a motion  for  a 
new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

W.  H.  Allen , for  Appellant 

0.  F.  & W.  H.  Sharp,  and  E.  0.  Knapp,  for  Respondents. 
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This  court  will  not  review  the  order  of  the  court  below  dis- 
missing and  denying  plaintiff’s  motion  for  a new  trial  in  the 
absence  of  a statement  settled  by  the  judge.  ( Hoadley  v.  Crow, 
22  Cal.  265;  Wetherbee  v.  Carroll,  33  Cal.  549,  555.) 

The  order  denying  plaintiff’s  motion  to  strike  out  portions 
of  the  answer  will  not  be  reviewed  without  a bill  of  exceptions. 
(40  Cal.  236;  41  Cal.  437;  43  Cal.  180;  31  Cal.  238;  28  Cal. 
295.) 

McKee,  J. — Judgment  was  given  and  entered  for  the 
defendants  in  this  case  on  November  14,  1879.  Within  ten 
days  after  the  entry  of  the  same  the  plaintiff  gave  notice  of  his 
intention  to  move  for  a new  trial  upon  the  grounds  of  insuffi- 
ciency of  the  evidence  to  justify  the  decision,  and  errors  of  law 
occurring  at  the  trial.  The  notice  designated  that  the  motion 
would  be  heard  on  “ a proposed  statement  to  be  served  with  the 
notice.”  It  appears  that  a statement  was  settled  December  31, 
1S79;  but  the  plaintiff,  claiming  that  the  settlement  had  not 
been  made  according  to  law,  gave  notice  of  a motion  based  on  an 
affidavit,  for  a resettlement  of  the  statement.  That  motion  was 
heard  and  denifed.  Meanwhile  the  defendants  gave  notice  of  a 
motion  to  dismiss  the  plaintiff’s  motion  for  a new  trial  upon  the 
ground,  among  others,  that  the  court  had  settled  the  statement 
and  ordered  it  to  be  engrossed  by  the  plaintiff,  as  the  moving 
party,  and  that  he  had  wilfully  disobeyed,  the  order.  This 
motion  was  heard  and  granted;  and  from  the  order  of  dis- 
missal and  the  judgment  the  plaintiff  appeals. 

In  the  transcript  there  is  no  bill  of  exceptions,  no  statement 
on  appeal,  and  no  papers  identifiable  as  the  papers  used  on  the 
hearing  of  the  motion  to  dismiss.  That  being  the  condition  of 
the  record,  the  validity  and  regularity  of  the  order  of  dismissal 
is  not  reviewable  on  appeal.  The  presumption  is  that  the  order 
was  properly  made,  and  in  the  absence  of  a bill  of  exceptions  or 
statement  on  appeal  making  the  motion  and  order  part  of  the 
record  of  the  case,  that  presumption  is  conclusive.  (Nash  v. 
Harris,  67  Cal.  242.) 

On  the  appeal  from  the  judgment  the  errors  assigned  are: 
“ That  the  court  denied  a motion  made  bv  the  plaintiff  to  strike 
out  parts  of  the  defendants’  answer,  and  also  overruled  a de- 
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murrer  to  the  answer.”  But  the  motion  and  order  denying  the 
motion  are  no  part  of  the  judgment  roll,  and,  as  the  appellant 
has  not  made  them  part  of  the  record  by  bill  of  exceptions  or 
statement  on  appeal,  the  ruling  of  the  court  is  not  reviewable  on 
an  appeal  on  the  judgment  rolL  ( Abbott  v.  Douglass,  28  Cab 
295 ; Douglas  v.  Dakin,  46  Cal.  49.) 

The  demurrer  and  order  thereon  are  parts  of  the  judgment- 
roll  ; but  we  see  no  prejudicial  error  in  overruling  the  demurrer. 
The  several  defenses  as  pleaded  were  sufficient  to  sustain  the 
judgment. 

Judgment  and  order  affirmed. 

Boss,  J.,  McKinstey,  J.,  Mybick,  J.,  and  Shabpstein,  J., 
concurred. 


tin  Bank. — June  7,  188S.1 

THE  PEOPLE,  Respondent,  t>.  MARTIN  MITCHELL, 

Appellant. 

Criminal  Law  — Evidencs  — Pbepondbrancb  — Rbasona  A.*  Doubt.  — The 
truth  or  falsity  of  the  testimony  of  a witness,  on  which  depends  in  part 
the  defendant’s  guilt.  Is  to  be  determined  by  the  Jury  from  all  the  circum- 
stances bearing  upon  the  question,  and  a fact  tending  to  prove  the  one  or  the 
other  need  not  be  established  beyond  a reasonable  doubt;  a preponderance  of 
evidence  la  sufficient 

Avvejo,  from  a judgment  of  the  Superior  Court  of  Butte 
County,  and  from  an  order  refusing  a new  triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

Attorney-General,  for  Respondent 

Reardan  & Freer,  for  Appellant 

Pee  Cueiam. — A conviction  of  perjury.  The  appeal  is 
from  the  judgment  and  from  an  order  denying  a motion  for  a 
new  trial.  The  perjury  was  alleged  to  have  been  committed  on 
the  trial  of  one  Taylor  for  the  crime  of  arson. 

The  hill  of  exceptions  sets  forth  that  at  the  trial  of  this 
information  Taylor,  being  on  the  stand  as  a witness,  was  shown 
certain  letters  which  tended,  in  some  degree,  to  show  that  the 
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testimony  of  the  present  defendant,  at  the  trial  of  Taylor  on 
the  charge  of  arson  (and  which  is  charged  in  the  information  to 
have  been  false  and  perjured)  was  true;  that  the  witness  Taylor 
denied  having  written  the  same.  That  the  present  defendant 
then  called  an  expert,  who  gave  testimony  tending  to  prove  that 
the  letters  were  written  by  Taylor. 

The  court  charged  the  jury:  “The  question  whether  Taylor 
is  the  author  of  these  letters  is  a question  of  fact,  to  be  determined 
by  you  from  the  evidence  in  the  case  bearing  upon  that  ques- 
tion ; and  in  order  to  find  that  Taylor  is  the  author  of  these  let- 
ters you  must  be  entirely  satisfied,  beyond  a reasonable  doubt, 
from  the  testimony  adduced  before  you  in  this  case.” 

Taylor,  as  a witness,  on  the  trial  of  the  alleged  perjury,  had 
also  testified  that  “ he  had  nothing  to  do  and  had  no  connec- 
tion with  setting  fire  to  any  barn  in  connection  with  defendant 
herein,  or  any  other  person.”  The  false  testimony  alleged  in 
the  information  to  have  been  given  by  the  present  defendant, 
was  to  the  effect  that  he  and  Taylor  and  a third  person  together 
committed  the  arson.  The  bill  of  exceptions  before  us  recites 
that  the  letters  referred  to  tended  to  show  that  the  defendant 
here  testified  truly  at  the  arson  trial ; they  therefore  tended  to 
prove  that  Taylor  testified  falsely  at  the  trial  for  perjury,  and 
were  material  evidence. 

The  court,  therefore,  charged,  in  effect,  that  a fact  material 
to  his  defense  must  be  proved  by  defendant  “ beyond  reason- 
able doubt.” 

Taylor  was  not  the  defendant  on  trial  for  perjury.  lie  was 
a witness,  and  the  truth  or  falsity  of  his  testimony,  upon  which 
depended  in  part  the  defendant’s  guilt  of  perjury,  was  to  be 
determined  by  the  jury  from  all  circumstances  bearing  upon 
that  question.  A fact  tending  to  prove  that  he  testified  falsely 
on  the  trial  of  this  case,  and  that  the  present  defendant  testified 
truly  at  the  former  trial,  needed  to  be  proved  only  by  a pre- 
ponderance of  evidence. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 


urm.  exu— si 
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[In  Buk.  — Jane  7,  1883.] 

THE  PEOPLE,  Respondent,  v.  EZRA  THOMAS, 
Appellant. 

Criminal  Lew — Attempt  to  Scborn  Pibjobt  — Information.  — “Attempt- 
ing to  suborn  perjury  " Is  not  tbe  generic  name  of  any  class  of  offenses,  and 
where  an  Information  charges  such  an  offense  In  tbose  terms,  without  any- 
thing more,  except  that  the  defendant  endeavored  to  procure  another  person 
to  swear  falsely  and  commit  perjury  In  a specified  suit,  It  Is  Insufficient. 

Appeal  from  a judgment  of  the  Superior  Court  of  Shasta 
County,  and  from  an  order  denying  a motion  in  arrest  of 
judgment. 

The  information  is  as  follows: — Ezra  Thomas  is  accused  bv 
the  district  attorney  for  the  county  of  Shasta,  State  of  Cali- 
fornia, by  this  information,  of  the  crime  of  attempting  to  suborn 
perjury  committed  as  follows:  The  said  Ezra  Thomas,  on  or 
about  the  21st  day  of  October,  1882,  at  and  in  the  county  of 
Shasta,  and  State  of  California,  and  prior  to  the  filing  of  this 
information,  then  and  there  being,  then  and  there  did  wilfully, 
deliberately,  and  feloniously  attempt  and  endeavor  to  procure 
another  person,  to  wit,  one  Lee  Thomas,  to  swear  and  testify 
falsely,  and  commit  the  crime  of  perjury  in  a certain  law  suit 
then  and  there  pending  in  a Justices’  Court  of  township  No.  5, 
in  and  for  said  county  of  Shasta,  and  before  one  James  P. 
Smith,  a justice  of  the  peace,  wherein  said  Ezra  Thomas  was 
plaintiff,  and  John  J.  Kern  et  al.  were  defendants,  all  of  which 
is  contrary,  etc. 

Hart  & White,  for  Appellant,  cited  Penal  Code,  § 951 ; 
People  v.  St.  Clair,  55  Cal.  524;  1 Wharton  Cr.  Law  (7th  ed.), 
374;  2 Wharton  Cr.  Law  (7th  ed.),  2705;  State  v.  Loftin,  2 
Dev.  & B.  81;  Penal  Code,  §§  966,  118;  Archibald  Cr.  Pr.  & 
PI.  592;  2 Wharton  Cr.  Law  (7th  ed.),  2233-2265. 

Attorney-General,  for  Respondent,  cited  39  Cal.  690;  5 Met. 

241. 

Pek  Cukiam. — The  demurrer  to  the  information  should 
have  been  sustained.  The  information  neither  gives  the  legal 
appellation  of  any  crime,  nor  states  facts  necessarily  constituting 
a crime.  “ Attempting  to  suborn  perjury  ” is  not  the  generic 
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name  of  any  class  of  offenses.  There  is  nothing  stated  to  indi- 
cate that  the  act  of  defendant  would  have  resulted  in  a subor- 
nation of  a witness  if  it  had  not  been  frustrated  by  extraneous 
circumstances  (1  Wharton’s  Cr.  L.  181)  ; or  that  the  testimony 
which  defendant  tried  to  have  given  was  material  to  the  issue ; 
or  that  he  did  not  believe  it  to  be  true,  or,  indeed,  what  was  the 
testimony  he  asked  any  person  to  give. 

Judgment  and  order  reversed  with  direction  to  the  court 
below  to  sustain  the  demurrer  to  the  information. 


[Department  Two. — Jone  8,  188S  ] 

MARY  ANN  WOLFORD  and  ELLEN  WOLFORD, 
Respondents,  v.  THE  LYON  GRAVEL  GOLD  MIN- 
ING COMPANY,  Appellant. 

Damages  — New  Trial.  — In  an  action  for  negligence  resulting  In  the  death 
of  a human  being  — nothing  appearing  to  justify  merely  nominal  damages  — 
m verdict  assessing  tb$  damages  at  one  dollar  may  be  set  aside  as  Inadequate, 
End  a new  trial  granted. 

Appeal  from  an  order  of  the  Superior  Court  of  El  Dorado 
County  granting  a new  triaL 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

O.  O.  Blanchard,  and  Charles  F.  Irwin,  for  Appellant 

The  court  will  not  impute  to  the  jury  improper  motives 
merely  from  the  smallness  of  their  verdict  (12  Pick.  547.) 

There  should  have  been  a statement  containing  the  evidence 
before  the  court  could  determine  that  the  jury  had  acted  im- 
properly. (2  Bay,  446;  7 Ga.  200.) 

Dibble  & Kitts,  M.  P.  Bennett,  and  0.  J.  Carpenter,  for 
Respondents. 

There  was  no  necessity  for  a statement  ( Harper  v.  Minor, 
27  Cal.  Ill;  Lewis  v.  Kelton,  58  Cal.  303.) 

Having  determined  the  liability  of  the  defendant,  the  jury 
diaregarded  the  instructions  and  evidence  in  relation  to  the 
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damages,  and  the  court  properly  set  aside  the  verdict 
{Sweeney  v.  C.  P.  R.  R.  Co.  57  Cal.  15;  Emerson  v.  County  of 
Santa  Clara,  40  Cal.  544;  Mariani  v.  Dougherty,  46  Cal.  26.) 

Myrick,  J. — The  question  involved  in  this  case  is  of  easy 
solution.  The  action  was  brought  to  recover  damages  for  neg- 
ligence on  the  part  of  defendant,  by  which,  it  is  alleged,  the 
husband  of  the  plaintiff  Ellen  lo9t  his  life.  It  was  admitted 
by  the  pleadings  that  the  deceased  had  during  their  married  life 
supported  himself  and  his  wife  comfortably,  solely  by  his  labor, 
that  by  his  death  she  was  deprived  of  that  support,  and  that  he 
was  sober  and  industrious.  It  was  in  evidence  that  the  deceased 
was  twenty-five  years  of  age,  with  an  expectation  of  thirty-six 
years  longer,  was  careful  and  prudent,  had  been  foreman  in 
mines,  and  that  the  average  pay  of  foreman  was  about  one  hun- 
dred dollars  per  month.  No  evidence  on  the  issue  of  damages 
was  offered  by  the  defendant.  The  issues  in  the  case  involved 
the  question  of  negligence  on  the  part  of  tho  defendant,  and  of 
contributory  negligence  on  the  part  of  the  deceased. 

The  jury  rendered  a verdict  for  plaintiff  of  one  dollar.  This 
verdict  was  set  aside  and  a new  trial  granted.  Upon  what 
theory  of  facts  this  verdict  was  arrived  at,  or  upon  what  theory 
of  law  it  can  be  sustained,  we  cannot  perceive.  Its  only  pos- 
sible excuse  is  the  statement  of  the  court,  in  reply  to  inquiry 
by  the  jury,  that  if  the  jury  agreed  upon  a verdict  for  plaintiffs 
they  could  assess  the  damages  at  any  sum  between  one  cent  and 
fifty  thousand  dollars.  If  the  defendant  was  not  responsible 
for  the  death  of  the  deceased,  the  verdict  should  have  been  in 
its  favor;  if  it  was  responsible  (and  the  jury  by  the  verdict  said 
it  was),  it  being  admitted  that  the  wife  was  by  the  death  of  her 
husband  deprived  of  maintenance  by  him,  to  say  that  such 
deprivation  is  compensated  by  a verdict  of  one  dollar  is  grossly 
absurd.  The  statute  is,  that  the  jury  shall,  in  such  case,  render 
a verdict  for  such  sum  as,  under  all  the  circumstances,  shall  be 
just.  (Civ.  Code,  § 377 ; Beeson  v.  Green  Mountain  0.  M.  Co. 
57  Cal.  20;  Cook  v.  Clay  Street  Hill  R.  R.  Co.  60  Cal. 
604. ) The  plaintiffs  are  entitled  to  have  tho  case  tried  before  a 
jury  having  a proper  conception  of  what  is  just;  either  to  ren- 
der a verdict  for  the  defendant,  or,  if  the  evidence  shall  justify, 
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in  favor  of  plaintiffs,  with  damages  in  a sum  reasonably  ade- 
quate to  the  case  as  presented  to  them.  The  rendition  of  the 
verdict  in  this  case  was  trifling  with  the  forms  of  law.  {Hail 
v.  Bark  Emily  Banning,  33  Cal.  522.) 

The  order  is  affirmed. 

Thornton,  J.,  and  Sharpstein,  J.,  concurred ; the  latter  on 
the  authority  of  Hall  v.  Bark  Emily  Banning,  cited  in  the 
opinion. 


[In  Bank. — Jane  9,  1883.] 

THE  CITY  ANT)  COUNTY  OF  SAN  FRANCISCO, 
Appellant,  v.  SOPHIA  G.  TALBOT,  Exbx.,  etc.  et  al., 
Respondents. 

Vessels  — Taxation.  — A vessel  registered  out  of  the  State,  end  never  here 
except  transiently  In  the  course  of  her  voyages  for  the  purpose  of  receiving 
and  discharging  cargo,  Is  not  subject  to  assessment  for  taxes  within  the  State. 
In  such  a case  It  makes  no  difference  that  the  vessel  la  owned  In  part  by  resi- 
dents of  the  State. 

AaaaseuENT  — Nor  a Judicial  Act. — The  assessor  does  not  act  Judicially  In 
making  an  assessment  for  taxes. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  facts  are  sufficiently  stated  in  the  opinion  of  Mb.  Jus- 
tice Sharpstein. 

J ohn  P.  Bell,  and  Louis  Sharp,  for  Appellant. 

The  acts  of  the  assessor  in  making  an  assessment  are  judicial. 
(Cboley  oh  Taxation,  288,  550-552;  Burroughs  on  Taxation, 
§§  202,  238,  242.) 

Vessels  are  assessable  and  taxable  where  owned,  and  not 
where  registered.  The  situs  or  home  port  for  the  purpose  of 
taxation  is  where  the  vessel  is  owned.  (U.  S.  Rev.  Stats. 
§ 4141;  Jennings  v.  Griffith,  Ryan  & M.  42;  Thomas  v.  The 
Steamboat  Kosciusko,  11  N.  Y.  Leg.  Obs.  44 ; Abbott  on  Ship- 
ping, 39-115;  8 Kent’s  Com.  144;  Hill  v.  Golden  Gate,  Newb. 
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Adm.  308;  St.  Louis  v.  Ferry  Go.  11  WalL  423;  In  re  Mary 
Bell,  1 Sawy.  135 ; The  Albany,  4 Dill.  439 ; The  Plymotdh 
Rock,  13  Blatchf.  505.) 

McAllister  & Bergin,  for  Respondent. 

Property  transiently  in  the  State  is  not  subject  to  State  taxa- 
tion. ( Mayor  v.  Baldwin,  57  Ala.  69 ; People  v.  Niles',  35  Cal. 
287 ; City  of  Oakland  v.  Whipple,  39  Qal.  115;  Hays  v.  P.  M. 
S.  S.  Co.  17  How.  596;  St.  Louis  v.  Ferry  Co.  11  Wall.  423; 
People  v.  Home  Ins.  Co.  29  Cal.  542.) 

The  home  port  of  vessels  determines  the  locality  of  their 
taxation,  and  the  court  found  that  the  vessel  never  was  in  Cali- 
fornia, save  transiently.  {Hays  v.  P.  M.  S.  S.  Co.  17  How. 
596 ; People  v.  Com.  of  Taxes,  58  N.  Y.  246 ; Burroughs  on 
Taxation,  § 46.) 

In  answer  to  appellant’s  point  that  the  acts  of  the  assessor  in 
making  the  assessment  are  judicial  and  his  decision  final  unless 
reviewed  in  the  manner  provided  by  statute,  respondent’s  counsel 
cited  Middletown  v.  Low,  30  Cal.  607 ; Low  v.  Austin,  13  WalL 
34 ; P.  M.  S.  S.  Co.  v.  Bd.  of  Sup.  50  Cal.  282. 

SnARPSTEiw,  J. — This  action  was  brought  to  recover  taxes 
assessed  and  levied  upon  the  Bark  Buena  Vista  for  the  fiscal 
year  1875—76. 

The  findings  are  in  substance:  1.  That  at  the  time  of  said 
levy  and  assessment,  and  for  a long  time  prior  thereto,  said 
vessel  was  registered  at  Port  Townsend  in  Washington  Terri- 
tory, where  the  ship’s  husband  resided,  and  that  said  vessel  has 
been  taxed  in  said  Territory  during  all  the  times  mentioned  in 
the  complaint  herein.  2.  That  said  vessel  sailed  out  of  said 
Port  Townsend  to  various  ports  and  countries  in  the  regular 
course  of  commerce,  transporting  lumber  and  other  freight,  and 
was  in  the  State  of  California  only  transiently  in  the  course  of 
its  voyages,  and  only  remained  therein  long  enough  to  take  in 
and  discharge  cargo,  and  was  never  permanently  or  at  all  in 
said  State  otherwise  than  as  above  stated. 

It  further  appears  by  stipulation  of  counsel  of  the  respect- 
ive parties  that  said  vessel  was  owned  in  the  proportions  of 
nine  tenths  by  Pope  & Talbot,  who  resided  in  San  Francisco^ 
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and  one  tenth  by  one  Walker,  a resident  of  Washington  Terri- 
tory, who  as  the  managing  owner  registered  said  vessel  at  said 
Port  Townsend.  It  was  admitted  at  the  trial  that  said  vessel 
had  never  been  registered  at  San  Francisco.  Upon  these  facts 
the  question  whether  said  vessel  was  assessable  at  San  Francisco 
for  city  and  county  and  State  taxes,  must  be  determined. 

According  to  the  Code,  vessels  which  are  by  law  required  to  be 
registered  must  be  assessed  only  in  the  county  or  city  and  county 
where  registered.  (PoL  Code,  § 3644.)  And  vessels  registered 
“out  of  and  plying  in  whole  or  in  part  in  the  waters  of  this 
State,  the  owners  of  which  reside  in  this  State,  must  be  assessed 
in  this  State.”  (Pol.  Code,  § 3645.) 

There  are  two  conditions  which  must  exist  concurrently  before 
a vessel  registered  out  of  this  State  is  required  by  said  Code  to 
be  assessed  in  this  State:  (1)  she  must  ply  in  whole  or  in  part 
in  the  waters  of  this  State;  (2)  her  owners  must  reside  in  this 
State.  “Plying,”  when  used  in  connection  that  it  is  here,  is 
a nautical  phrase,  which  is  defined  by  Webster  as  follows:  “ To 
make  regular  trips;  as  a vessel  plies  between  the  two  places.” 
It  might  well  be  urged  that  a vessel  making  regular  trips 
between  any  port  in  California  and  some  port  outside  of  Cali- 
fornia, was  “ plying  in  part  in  the  waters  of  this  State.”  But 
can  that  be  properly  said  of  a vessel  which  sails  out  of  a port 
ontside  of  this  State  “to  various  ports  and  countries  in  the  regu- 
lar course  of  commerce,  transporting  lumber  and  other  freight,” 
and  touching  at  the  port  of  San  Francisco  transiently  in  tho 
course  of  her  voyages,  and  “only  long  enough  to  take  in  and 
discharge  cargo?” 

“Plying”  implies  regularity,  and  is  not  the  term  used  to 
express  the  character  of  the  irregular  and  transient  visitations  of 
a ship  to  a port  in  the  course  of  her  voyage  to  various  ports. 
In  that  case  a vessel  is  said  to  touch  at  each  of  the  ports  which 
she  visits.  A vessel  plies  between  two  places  — she  may  touch 
at  many.  But  even  if  “ plying  in  whole  or  in  part  in  the  water* 
of  this  State,”  a vessel  registered  out  of  it  is  not,  by  the  Code, 
required  to  be  assessed  and  taxed  in  it,  unless  her  owners  reside 
here.  Two  of  her  owners  do.  Another,  the  managing  owner, 
or  the  ship’s  husband,  resides  in  Washington  Territory,  within 
the  district  in  which  the  custom  house  at  which  she  is  registered 
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is  situated,  and  in  which  she  is  taxed  and  her  taxes  paid  by  her 
owners.  A part  of  her  owners,  not  all  of  them,  reside  here.  To 
say  that  her  owners  reside  here  is  no  more  correct  than  it  would 
be  to  say  that  her  owner  resides  in  Washington  Territory.  She 
is  partly  owned  here,  and  partly  there;  and  the  law  does  not  in 
terms  authorize  the  assessment  here  of  a vessel  registered  and 
partly  owned  elsewhere. 

There  is  no  provision  for  the  assessment  of  the  interest  owned 
here.  Nothing  less  than  the  entire  vessel  is  assessable,  if  she  be 
assessable  at  all.  And  the  assessor  seems  to  have  taken  this 
view  of  it,  for  he  assessed  the  vessel  and  not  any  interest  in  it 
les3  than  the  whole. 

The  Code  does  not  in  terms  as  we  construe  it  require  that  a 
vessel,  registered  and  owned  as  this  one  is  found  to  be,  and 
touching  at  a port  in  this  State  for  the  purpose  of  taking  in  and 
discharging  cargo  only,  shall  be  assessed  in  this  State. 

And  it  only  remains  to  be  determined  whether  the  Constitution 
of  the  State  requires  that  said  vessel  should  be  assessed  in  this 
State.  The  constitutional  requirement  is  that  “ all  property  in 
the  State,  not  exempt  under  the  laws  of  the  United  States,  shall 
be  taxed  in  proportion  to  its  value.”  As  is  well  understood, 
this  does  not  mean  that  all  property  which  may  chance  to  be 
temporarily  in  the  State,  must  be  taxed.  It  means  “ in  the 
State  ” in  the  sense  of  having  its  situs  here.  There  is  at  all 
times  “property  in  this  State " of  great  value  which  is  being 
transported  through  it,  from  one  foreign  state  to  another,  which 
no  one  would  claim  could  be  taxed  here.  Nor  will  it  be  claimed 
that  vessels  wholly  owned  and  registered  elsewhere,  and  merely 
touching  at  a port  in  this  State  for  the  sole  purpose  of  taking  in 
and  discharging  cargo,  could  be  taxed  here. 

In  Hays  v.  The  P.  M.  8.  S.  Co.  17  How.  596,  the  ships  which 
it  was  attempted  to  assess  in  this  State,  were  engaged  in  the 
business  of  transporting  passengers  between  New  York  and  San 
Francisco  and  each  of  said  ships  frequently  remained  in  this 
State  ten  or  twelve  days  con  tinuously.  The  court  said : “We  are 
satisfied  that  the  State  of  California  had  no  jurisdiction  over 
these  vessels  for  the  purpose  of  taxation ; they  were  not  properly 
abiding  within  its  limits,  so  as  to  become  incorporated  with  the 
other  personal  property  of  the  State;  they  were  but  temporarily, 
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engaged  in  lawful  trade  and  commerce,  with  their  situs  at  the 
home  port,  where  the  vessels  belonged,  and  where  the  owners 
were  liable  to  be  taxed  for  the  capital  invested,  and  where  the 
taxes  had  been  paid.” 

In  that  case  the  owners  all  resided  in  New  York,  where  the 
ships  were  registered.  But  that  is  an  immaterial  circumstance, 
because  the  right  to  assess  and  tax  property  in  this  State  does 
not  depend  on  the  residence  of  the  owner.  It  depends  wholly 
upon  the  situs  of  the  property.  And  property  which  has  its 
situs  outside  of  the  jurisdiction  of  this  State  cannot  be  assessed 
and  taxed  here,  although  the  owner  may  reside  here. 

In  this  case,  as  was  said  by  Mr.  Justice  Campbell  in  his  con- 
curring opinion  in  Hays  v.  P.  M.  8.  S.  Co.  supra,  “ The  mate- 
rial fact  is  that  the  vessel  was  in  transitu,  having  no  situs  in 
California,  nor  permanent  connection  with  its  internal  com- 
merce.” 

It  has  too  often  been  held  that  the  acts  of  an  assessor  in  mak- 
ing an  assessment  are  not  judicial,  to  require  any  consideration 
of  that  point  at  this  time. 

Judgment  and  order  affirmed. 

McKinstey,  J.,  concurred. 

Ross,  J. — I concur  for  the  reasons  first  and  last  stated  in  the 
opinion  of  Mb.  Justice  Shaepstein. 

Myrice,  McKee,  and  Thobnton,  JJ. — We  concur  in  the 
judgment.  The  vessel  was  not  plying  in  whole  or  in  part  in 
the  waters  of  this  State.  If  the  vessel  had  been  so  plying  doubt- 
less the  interest  of  Pope  & Talbot  therein  could  have  been 
assessed ; but  the  facts  as  agreed  upon  do  not  place  the  vessel  or 
the  interest  of  Pope  & Talbot  within  section  3645,  Political 
Code. 

Rehearing  denied. 
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(In  Bank.— June  11.  1833.] 

A.  H.  CHAPMAN  et  ax..,  Petitioners,  v.  GEORGE 
STONEMAN,  Governor,  etc.,  Respondent. 

Prohibition  — Power  or  tub  Governor  to  Investigate  thb  Contact  of 
Prison  Directors.  — Under  section  one  of  article  ten  of  the  Constitution  of 
the  State,  the  governor  has  authority  and  Jurisdiction  to  make  an  Investigation 
Into  the  conduct  of  the  State  board  of  prison  directors  with  a view  of  remov- 
ing them  from  office,  and  prohibition  will  not  He  to  arrest  such  an  investiga- 
tion. 

Application  for  a writ  of  prohibition.  The  attorney -gen- 
eral on  behalf  of  the  people,  filed  with  the  governor  specific 
charges  of  misconduct  and  neglect  of  duty  on  the  part  of  the 
petitioners,  composing  the  State  board  of  prison  directors,  and 
asked  their  removal  from  office.  The  governor  was  proceeding 
to  hear  and  determine  the  matter  by  a course  of  procedure  simi- 
lar to  that  provided  for  the  trial  of  causes  before  the  courts, 
and,  after  demurring  to  the  charges  on  the  ground  of  want  of 
jurisdiction,  the  petitioners  applied  for  a writ  prohibiting  the 
governor  from  proceeding  further  with  the  investigation. 

C.  B.  Darwin,  Wm.  H.  Sears,  and  A.  L.  Hart,  for  Petitioners. 

Attorney-General  Marshall,  and  George  Flournoy,  for  Re- 
spondent. 

M trick,  J. — This  is  an  application  for  a writ  prohibiting 
the  governor  of  the  State  from  proceeding  with  an  investigation 
under  the  last  clause  of  section  1,  article  x.,  of  the  Constitution. 

We  are  of  opinion  that  under  the  clause  referred  to  the  gov- 
ernor has  authority  and  jurisdiction  to  proceed  with  the  investi- 
gation sought  to  be  arrested. 

Application  denied. 

Thornton,  J.,  Ross,  J.,  and  MoKinstry,  J.,  concurred. 

Sharpstein,  J. — I do  not  think  that  the  proceedings  which 
it  is  sought  to  have  arrested  are  without  or  in  excess  of  the 
jurisdiction  of  the  governor,  and  I therefore  concur  in  the 
denial  of  the  writ  of  prohibition. 
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[In  Bank. — Jane  11,  1883.] 

EX  PARTE  BAYARD  V.  RATE. 

Criminal  Law  — Habeas  Corpus  — Sentence  — Entry  of  Jcdoment.  — The 
petitioner  was  convicted  In  the  Police  Court  of  the  city  of  Sacramento  of 
the  offense  of  “ attempted  extortion."  lie  was  sentenced  to  Imprisonment  la 
the  comity  Jail  for  six  months,  and  an  entry  was  at  once  made  In  the  minute 
or  memorandum  hook  kept  by  the  clerk  of  the  court,  which  showed  the  offense 
of  which  he  was  convicted,  and  the  sentence  of  the  court.  The  formal  Judg- 
ment was  not  entered  on  the  judgment  docket  for  more  than  twenty  days 
thereafter.  Held,  on  habeas  corpus,  that  the  defendant  was  not  entitled  to  be 
discharged. 

Application  for  a writ  of  habeas  corpus. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Hall  £ Alexander,  for  Petitioner. 

McKee,  J. — From  the  return  to  the  writ  in  this  case,  it 
appears  that  the  prisoner  was  arrested,  tried,  and  convicted  in 
the  Police  Court  of  the  city  of  Sacramento  for  the  offense  of 
“ attempted  extortion.”  Section  524  of  the  Penal  Code  declares 
that  “ every  person  who  unsuccessfully  attempts,  by  means  of 
any  verbal  threat,  such  as  is  specified  in  section  519,  to  extort 
money  or  other  property  from  another,  is  guilty  of  a misde- 
meanor.” The  offense  with  which  the  defendant  in  the  case 
was  charged  was  therefore  one  known  to  the  law;  it  was  a mis- 
demeanor; and  the  court,  having  acquired  jurisdiction  of  the 
person  of  the  defendant,  had  jurisdiction  of  the  case.  So  that 
the  only  question  with  which  we  have  to  deal  is,  whether,  in 
the  proceeding  which  resulted  in  the  conviction  and  sentence 
of  the  defendant,  the  court  kept  within  its  jurisdiction. 

Substantially  the  forms  of  law  were  complied  with.  The 
record  shows  that  the  defendant  was  properly  charged  with  the 
commission  of  a public  offense,  that  upon  conviction  the  court, 
pursuant  to  section  1449  of  the  Penal  Code,  fixed  February  6, 
1883,  as  the  time  for  pronouncing  judgment,  that  on  that  day 
the  defendant,  being  present  with  his  attorney,  moved  in  arrest 
of  judgment  and  for  a new  trial,  both  of  which  were  denied, 
and  that  the  court  “sentenced  him  to  imprisonment  for  six 
months  in  the  county  jail.” 

The  sentence  was  immediately  entered  in  the  minute  or  memo- 
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random  book,  kept  by  the  clerk  of  the  court,  from  which  a more 
formal  judgment  was  afterward  entered  on  the  docket  of  the 
court.  It  13  true  the  formal  judgment  was  not  entered  on  the  judg- 
ment docket  until  the  26th  of  February,  1883,  more  than  twenty 
days  after  the  trial  and  conviction.  But  as  the  sentence  which  was 
entered  on  the  minutes  of  the  court  on  February  6, 1883,  showed 
the  offense  of  which  the  defendant  had  been  convicted  and  the 
penalty  imposed,  it  was,  as  a judgment,  legally  sufficient.  It  wad 
not  necessary  that  the  entry  of  it  on  the  minutes  should  recite  the 
facts  contained  in  the  other  papers  constituting  the  record  in  the 
action.  (In  re  Ring,  28  Cal.  248 ; Ex  parte  Murray,  43  CaL 
455 ; People  v.  Forbes,  22  Cal.  135.)  It  was  sufficient  that  that 
was  done  subsequently,  in  the  performance  of  the  clerical  duty 
of  entering  the  judgment  upon  the  docket  At  any  rate,  the 
judgment  pronounced  on  the  6th  of  February  was  not  void. 
It  showed  that  the  defendant  had  been  tried  and  convicted  of 
an  offense  known  to  the  law;  namely,  attempted  extortion;  and 
that  the  sentence  passed  on  him  was  one  which  the  court  had 
jurisdiction  to  pronounce.  (Ex  parte  Oibson,  31  Cal.  620.) 
And  assuming  that  the  judgmont  may  have  been  voidable  for 
want  of  adherence  to  some  prescribed  form  of  proceeding  in  the 
case,  yet  that  was  a matter  reviewable  only  by  appeal.  Although 
erroneous,  imprisonment  under  it  would  not  be  unlawful.  It  is 
only  where  the  proceedings  of  an  inferior  court  are  void,  either 
for  want  of  jurisdiction  or  other  cause,  that  imprisonment  under 
a judgment  rendered  in  them  becomes  unlawful  and  entitles  a 
prisoner  to  be  discharged  on  habeas  corpus 

Writ  dismissed  and  prisoner  remanded. 

Thornton,  J.,  and  Myrick,  J.,  concurred. 

Boss,  J. — I concur  in  the  judgment  The  entry  made  in 
the  minutes  of  the  Police  Court  on  the  6th  of  February  showed 
the  offense  of  which  the  petitioner  was  convicted  and  the  sen- 
tence of  the  court;  and  that  was  sufficient  to  constitute  a valid 
judgment 
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[Deptrtment  One. — June  14.  1888.] 

JOHN  B.  BOYD,  Respondent,  v.  O.  M.  S LAYBACK 
bt  al.,  Appellants. 

Evidence  — Presumption  — Died.  — No  legal  presumption  of  the  deliver;  of 

a deed  arises  from  the  signing  and  acknowledgment.  The  part;  claiming 

under  It  must  prove  Its  deliver;. 

Appeal. — The  moaner  of  this  appeal  disapproved. 

Appeal  from  a judgment  of  the  Superior  Court  of  San 
Diego  County. 

The  action  was  brought  against  Robert  Taggart,  a minor,  and 
against  0.  M.  Slayback,  as  administrator  of  the  estate  of  Mary 
B.  Taggart,  and  as  guardian  of  Robert  Taggart,  to  quiet  title  to 
certain  lands  alleged  to  have  been  sold  to  the  plaintiff  by  Mary 
B.  Taggart.  The  plaintiff  alleged  that  some  time  subsequent  to 
the  execution  and  delivery  of  the  deeds  to  him,  by  which  the 
lands  were  conveyed,  they  were  left  at  the  residence  of  Mrs. 
Taggart  in  a tin  box,  and  that  after  her  death  it  was  discovered 
that  the  deeds  had  been  abstracted.  The  defendant  denied  the 
execution  and  delivery.  The  deeds  were  not  recorded. 

The  other  facta  appear  in  the  opinion  of  the  court 

Chase,  Arnold  & Hunsacker,  and  Craves  & Chapman,  for 
Appellants. 

Brunson  & Wells,  M.  A.  Luce,  and  Will  M.  Smith,  for  Re- 
spondent 

Pek  Curiam. — We  cannot  approve  of  £he  manner  of  this 
appeal.  It  is  from  a judgment  of  the  29th  of  June,  1882,  and 
the  notice  of  appeal  is  dated  the  twenty-eighth  of  June,  1882. 
To  the  proposed  bill  of  exceptions,  signed  by  attorneys  for 
defendants,  is  subjoined : “ Plaintiff  also  asks  that  the  foregoing 
amendments  be  considered  and  allowed  by  the  court.”  (Signed 
by  plaintiff’s  attorneys.)  Immediately  below  the  signatures  of 
plaintiff’s  attorneys  follows  a certificate  of  the  judge  as  follows : 
“ The  foregoing  amendments  are  allowed,  and  the  proposed 
statement  of  defendants,  as  so  amended,  is  hereby  settled  as  cor- 
rect” Respondent  has  not  objected,  however,  that  the  state- 
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went,  as  amended,  does  not  appear  to  have  been  engrossed,  nor 
that  the  “ amendments  ” proposed  and  allowed  have  not  been 
brought  here. 

We  may  add,  there  is  nothing  in  the  record,  except  her  own 
admission,  to  show  that  O.  M.  Slaybac!'  was  the  guardian  of 
the  infant  defendant,  and  nothing  to  show  that  the  infant  was 
ever  served  with  summons. 

The  judgment  must  be  reversed  for  error  in  the  charge  to  the 
jury.  The  court  below  charged : “A  grant,  duly  executed,  is 
presumed  to  have  been  delivered;  therefore,  if  you  find  from 
the  evidence  that  Mrs.  Taggart  actually  signed  and  acknowl- 
edged the  deeds  in  question,  the  law  will  presume  that  they 
were  duly  delivered,  and  in  order  to  defeat  this  presumption,  the 
party  disputing  the  delivery  must  show,  by  preponderance  of 
proof,  that  there  was  no  delivery.” 

This  was  error.  A deed  takes  effect  only  from  the  time  of 
its  delivery.  Without  delivery  of  a deed  it  is  void.  No  title 
will  pass  without  delivery.  (23  Cal.  528;  30  Cal.  208;  32 
Cal.  610.)  It  is  for  the  party  claiming  under  a deed  to  prove 
its  delivery.  Sometimes  slight  evidence  will  be  sufficient  to 
support  a finding  of  delivery,  but  no  legal  presumption  of 
delivery  arises  from  the  mere  fact  that  the  instrument  is 
‘‘  signed.”  The  acknowledgment  only  proves  that  it  was  signed. 

Judgment  reversed  and  cause  remanded  for  a new  trial. 


[Department  One. — Jane  14,  1883.1 

CHARLES  H.  MERRILL,  Appellant,  v.  ISAIAH  HURL- 
BURT,  Respondent. 

Fiucdolskt  Transfer  — Void  as  Against  Asstniam  IK  Insoltsnct.  — A 
transfer  of  personal  property  without  an  Immediate  delivery  and  an  actual 
and  continued  change  of  posseaalon  la  void  aa  agalnat  an  assignee  In  Insolvency 
of  the  vendor. 

In.  — Delivery  and  Continued  Change  or  Possession.  — The  property  pur- 
chased consisted  of  loose  hay  stored  In  a barn  owned  by  the  vendor.  The 
plaintiff  examined  the  hay  at  the  time  of  the  sale,  and  there  was  a verbal  de- 
livery. A keeper  was  left  In  charge  of  the  bay.  A portion  of  It  was  aubae- 
quently  removed,  bat  the  part  to  controversy  remained  In  the  barn  until  It 
was  attached  by  a creditor  of  the  vendor.  The  period  between  the  sale  and 
attachment  was  about  three  months.  The  barn  continued  In  the  possession 
and  under  the  control  of  the  vendor.  The  court  below  found  that  there  was 
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not  an  Immediate  delivery  and  an  actual  and  continued  change  of  possession. 
Held,  that  the  finding  was  Justified  by  the  evidence. 

Practice  on  Appeal — Modification  of  Jcdoment — Di  Minimis.  — The 
evidence  showed  that  the  value  of  the  property  replevied  did  not  exceed  three 
hundred  and  sixty  dollars,  but  the  court  found  the  value  to  be  three  hundred 
and  seventy-five  dollars.  Held,  that  the  Judgment  cannot  be  modified  here  so 
as  to  conform  to  the  evidence,  for  It  would  then  have  no  finding  tc  oupport 
tt ; and  further,  that  considering  the  amount  Involved  the  judgment  ought  not 
to  be  affirmed  upon  the  maxim  de  minimis,  etc. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  county 
of  Colusa,  and  from  an  order  refusing  a new  trial. 

The  action  is  replevin.  The  property  in  suit,  alleged  to  be 
twenty-five  tons  of  hay,  more  or  less,  was  attached  by  a creditor 
of  N.  S.  Merrill,  brother  of  the  plaintiff,  but  subsequently  de- 
livered by  the  sheriff  to  the  defendant  Hurlburt  as  assignee  in 
insolvency  of  N.  S.  Merrill.  The  plaintiff  claimed  the  property 
by  virtue  of  a sale  to  him  prior  to  Merrill’s  insolvency.  The 
sale  was  attacked  on  the  ground  that  there  had  been  no  delivery 
of  the  property  with  a continued  change  of  possession.  The 
plaintiff’s  testimony,  the  only  evidence  respecting  the  delivery 
and  continued  change  of  possession,  showed  that  he  had  bought 
and  paid  for  the  property,  and  carried  a portion  of  it  away,  but 
left  the  remainder  in  the  vendor’s  barn,  where  it  remained  until 
it  was  attached.  The  hay  was  loose,  in  one  body,  in  the  barn. 
The  plaintiff  placed  a man  in  charge  of  the  property,  but  the 
barn  continued  in  the  possession  and  under  the  control  of  Mer- 
rill the  vendor. 

John  T.  Harrington,  for  Appellant,  contended  (1)  that  the 
finding  of  the  court  that  there  was  not  an  immediate  delivery, 
and  actual  and  continued  change  of  possession  was  not  sustained 
by  the  evidence.  That  the  rule,  as  established  by  the  adjudi- 
cated cases,  requires  no  more  than  that  the  purchaser  must  have 
that  possession  which  places  him  in  that  relation  to  the  property 
which  owners  usually  have  to  the  like  kind  of  property.  (Citing 
Woods  v.  Bugbey,  29  Cal.  472;  Lay  v.  Neville,  25  Cal.  546; 
Stevens  v,  Irwin,  15  Cal.  507 ; Cartwright  v.  Phoenix,  7 Cal. 
281 ; Toquini  v.  Kyle,  The  Reporter,  voL  15,  p.  20.)  (2)  That 

the  sale  being  valid  between  the  parties,  it  is  valid  as  against 
the  defendant  — the  assignee  in  insolvency  of  the  vendor 
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(Citing  Stewart  v.  Platt,  101  TJ.  S.  731 ; Donaldson  v.  Farwell, 
93  U.  S.  631;  Dugan  v.  Nichols,  125  Mass.  43.)  (3)  That  the 
finding  that  the  value  of  the  property  is  three  hundred  and 
seventy-five  dollars  ia  not  supported  by  the  evidence. 

H.  M.  Albery,  for  Respondent,  argued  (1),  That  the  evidence 
sustaining  the  finding  as  to  the  delivery  and  change  of  posses- 
sion, and  cited  Lawrence  v.  Burnham,  4 Rev.  361 ; Allen  v. 
Massey,  17  Wall.  351;  Hesthal  v.  Myles,  53  Cal.  623;  Watson 
v.  Rodgers,  53  Cal.  403 ; Gray  v.  Corey,  48  Cal.  208 ; Regli  v. 
McClure,  47  Cal.  612;  Woods  v.  Bugbey,  29  Cal.  467;  Weil 
v.  Paul,  22  Cal.  494;  Malone  v.  Plato,  22  Cal.  104;  Engles  v. 
Marshall,  19  Cal.  321 ; Stevens  v.  Irwin,  15  Cal.  503 ; Bacon  v. 
Scannell,  9 Cal.  272;  Civil  Code,  § 3440.  (2),  That  the 

assignee  in  insolvency  comes  within  the  class  of  persons  as 
against  whom  such  sales  are  void  as  defined  by  § 3440  of  the 
Civil  Code.  Citing  in  support  of  the  principle,  Allen  v.  Mas- 
sey, 1 Dill.  40;  Kane  v.  Rice,  10  Bank.  Reg.  469;  Cragin  v. 
Carmichael,  2 DilL  519 ; In  re  Wynne , 4 Bank.  Reg.  23 ; Brad- 
shaw v.  Klein,  1 Bank.  Reg.  542 ; In  re.  Metzger,  2 Bank.  Reg. 
355 ; Boone  v.  Hall,  7 Bush,  66 ; Pratt  v.  Curtis,  6 Bank.  Reg. 
139 ; Edmonston  v.  Hyde,  7 Bank.  Reg.  1 ; In  re  Perrim,  7 
Bank.  Reg.  283;  and  (3),  that  notwithstanding  the  evidence 
does  not  show  that  the  value  of  the  property  is  beyond  three  hun- 
dred and  fifty-two  dollars  and  fifty  cents,  the  judgment  should 
be  modified  and  affirmed. 

Pee  Cueiam. — Section  3440  of  the  Civil  Code  reads: — 

“ Every  transfer  of  personal  property,  other  than  a thing  in 
action,  or  a ship  or  cargo  at  sea,  or  in  a foreign  port,  and  every 
lien  thereon,  other  than  a mortgage,  when  allowed  by  law,  and  a 
contract  of  bottomry  or  respondentia,  is  conclusively  presumed, 
if  made  by  a person  having  at  the  time  the  possession  or  control 
of  the  property,  and  not  accompanied  by  an  immediate  delivery, 
and  followed  by  an  actual  and  continued  change  of  possession 
of  the  things  transferred,  to  be  fraudulent,  and  therefore  void, 
against  those  who  are  his  creditors  while  he  remains  in  posses- 
sion, and  the  successors  in  interest  of  such  creditors,  and  against 
any  persons  on  whom  his  estate  devolves  in  trust  for  the  benefit 
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of  others  than  himself,  and  against  purchasers  or  encumbran- 
cers in  good  faith  subsequent  to  the  transfer.” 

The  assignee  in  insolvency  of  the  vendor  was  “ a successor  in 
interest”  of  his  creditors,  and  also  one  “on  whom  his  estate 
devolved  in  trust  for  the  benefit  of  others  than  himself.” 

There  was  sufficient  evidence  to  sustain  the  finding  of  the 
court  that  there  was  not  an  immediate  delivery  and  actual  and 
continued  change  of  possession  of  the  property. 

But  the  finding  that  the  value  of  the  property  described  in 
the  complaint  is  three  hundred  and  seventy-five  dollars  is  not 
sustained  by  the  evidence.  It  is  admitted  by  respondent  that 
the  undisputed  evidence  proved  there  were  from  twenty-three 
to  twenty-four  tons  of  hay,  of  the  value  of  fifteen  dollars  a ton. 
If  the  judgment  was,  in  case  a return  of  the  property  could  not 
be  had,  that  defendant  should  have  judgment  for  a greater  sum 
than  the  court  found  the  value  to  be,  we  could  modify  the  judg- 
ment here,  so  as  to  make  it  accord  with  the  findings.  But  the 
judgment  must  be  based  upon  the  findings,  and  we  cannot 
change  the  judgment  in  such  manner  as  that  it  shall  not  be 
supported  by  the  findings.  Considering  the  amount  involved 
in  the  action  we  cannot  say  we  ought  to  affirm  the  judgment 
upon  the  maxim  de  minimis,  etc. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial. 

Hearing  in  Bank  denied. 


[Department  One. — June  14,  1883.] 

WILLIAM  H.  HOLMES,  Appellant,  v.  J.  S.  McCLEARY, 

Defendant. 


a r i'ha larls  Order. — An  order  denylnt  ■ motion  to  racate  an  order  denying 
a previous  motion,  and  tor  a new  trial  aa  to  the  latter  motion,  la  not  an 
appealable  order. 

Appeal  from  an  order  of  the  Superior  Court  of  San  Diego 
County  denying  a motion  for  an  order  on  the  sheriff  directing 
the  application  of  the  proceeds  of  a sale  of  attached  property, 
and  from  an  order  refusing  a new  trial  of  such  motion. 

LXIll.  Cal — S3 
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On  September  13th  the  sheriff  attached  the  property  of  the 
defendant  MoCleary,  in  an  action  against  him  by  one  Valentine. 
The  following  day  he  levied  another  attachment  on  the  same 
property,  in  an  action  by  the  appellant,  “ subject  to  a prior  levy 
in  favor  of  Valentine.”  The  property  was  subsequently  sold, 
and  the  proceeds  being  insufficient  to  pay  more  than  Valentine’s 
claim,  the  appellant  moved  the  court  to  direct  the  sheriff  to 
■tpply  the  proceeds  to  the  satisfaction  of  his  claim,  on  the 
ground  that  the  attachment  was  yoid.  The  court  denied  the 
motion,  and  the  appellant  moved  for  a new  trial,  which  was 
refused. 

John  R.  Jones,  for  Appellant, 

M.  A.  Luce,  for  Sheriff. 

Pee  Curiam. — The  notice  of  appeal  is  as  follows : — 

“ You  will  please  take  notice  that  the  plaintiff  in  the  above 
entitled  action  hereby  appeals  to  the  Supreme  Court  of  the  State 
from  the  judgment  or  order  denying  plaintiff’s  motion  for  an 
order  on  Joseph  Coyne,  sheriff,  directing  him  to  apply  the  pro- 
ceeds of  the  property  herein  attached  by  him  to  the  satisfaction 
of  the  plaintiff’s  judgment  and  costs  therein,  and  entered  in  the 
said  Superior  Court-,  on  the  30th  day  of  October,  1882,  in  favor 
of  said  Joseph  Coyne,  sheriff,  and  against  said  plaintiff,  and 
from  the  whole  thereof.  And  also  from  the  order  denying  said 
plaintiff’s  motion  for  a new  trial,  made  and  entered  in  the 
minutes  of  said  court  the  27th  day  of  November,  1882.” 

The  order  of  the  27th  of  November  was  not  appealable,  and 
the  “ statement”  on  motion  for  now  trial  cannot  be  considered 
here. 

There  remains  only  the  notice  of  motion  for,  and  the  order 
of,  October  30th,  from  which  no  error  appear*. 

Order  affirmed. 
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[Department  One. — June  14,  1883  ] 

E.  E.  FREEMAN,  Appellant,  t>.  J.  O.  STEPHENSON, 
Respondent. 

Findino  — Special  Issues. — In  an  equity  case  where  the  court  has  sub- 
mitted special  Issues  to  a jury,  and  finds  upon  the  same  Issues  differently 

from  the  Jury,  the  finding  of  the  court  determines  the  fact. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  county 
of  Sacramento,  and  from  an  order  refusing  a new  trial. 

The  action  was  brought  to  enjoin  the  defendant  from  drain- 
ing his  lands  in  such  a manner  as  to  discharge  the  water  on  the 
lands  of  plaintiff,  and  for  damages  caused  plaintiff  thereby. 
Specific  issues  were  submitted  to  a jury  and  findings  were  made 
by  them.  The  court  found  differently  upon  the  same  issues. 

The  answers  to  the  questions  asked  Moore  and  Ricketts 
tended  to  show  that  the  acts  complained  of  by  the  plaintiff 
produced  benefits  rather  than  injuries. 

A.  C.  Freeman,  and  0.  E.  Bates,  for  Appellant. 

A.  P.  Catlin,  for  Respondent. 

Per  Curiam. — There  was  no  error  in  overruling  the  objec- 
tions to  tlie  questions  put  to  the  witnesses  Moore  and  Ricketts. 
Both  questions  had  a bearing  upon  the  matter  of  damages. 

In  an  equity  case,  where  the  court  has  taken  the  advice  of  a 
jury  as  to  specific  issues,  and  then,  as  here,  finds  on  the  same 
issues  differently  from  the  jury,  the  finding  of  the  court  deter- 
mines the  fact. 

The  findings  show  that  by  reason  of  drains  on  his  own  land, 
connecting  natural  depressions,  the  water  which  naturally  runs 
from  defendant’s  to  plaintiffs  land  was  somewhat  increased  in 
quantity,  and  flowed  with  a somewhat  accelerated  current,  hut 
that  such  drains  did  not  cause  any  greater  quantity  of  water  to 
stand  or  remain  on  plaintiff’s  land  than  would  have  stood  or 
remained  had  such  drains  not  existed,  and  that  the  same  had 
not  caused  any  damage  to  plaintiff. 

Judgment  and  order  affirmed. 
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(Department  One. — Jane  14,  1883.] 

HENRY  WATKINS,  Appellant,  v.  E.  DEGENER  kt  al., 
Respondents. 

Venue  — Residence  of  Defendant.  — Where  the  action  la  not  one  of  those 
mentioned  In  sections  392,  393  of  the  Code  of  Civil  Procedure,  and  the  de- 
fendant resides  without  the  county  where  It  has  been  commenced.  It  Is  the 
right  of  the  defendant  to  have  the  place  of  trial  changed,  If  at  the  time  he 
appears  and  answers  or  demurs,  he  files  an  affidavit  ot  merits  and  demands 
in  writing,  that  the  trial  be  had  in  the  proper  county. 

Id.  — Affidavit  of  Merits. — The  affidavit  read,  “I  have  fully  and  fairly 
stated  the  case  In  this  action  to  my  attorney  and  counsel,”  etc.  Held,  suffi- 
cient. 


Appeal  from  an  order  of  the  Superior  Court  of  Santa  Bar- 
bara County  changing  the  place  of  trial  to  the  city  and  county 
of  San  Francisco. 

Plaintiff,  as  a broker,  brought  this  action  to  recover  an  un- 
paid balance  of  tho  purchase  money  advanced  by  him  to  pur- 
chase wheat  for  the  defendants,  and  for  his  broker's  fees. 

Tho  defendants  demurred  to  the  complaint,  and  at  the  same 
time  filed  an  affidavit  of  merits  and  a written  demand  for  a 
change  of  venue,  and  moved  the  court  to  transfer  the  cause  to 
the  Superior  Court  of  the  city  and  county  of  San  Francisco. 

The  affidavit  of  merits  showed  that  the  defendant  making  the 
affidavit  resided  in  the  city  and  county  of  San  Francisco,  and 
the  other  in  Marin  County;  that  they  were  partners  doing  busi- 
ness in  the  city  and  county  of  San  Francisco;  that  he  had 
“ fully  and  fairly  stated  the  case  in  this  action  to  his  attorney 
and  counsel,”  and  that  after  such  statement  was  advised  by  said 
counsel  and  verily  believed  that  the  defendants  and  each  of 
them  had  a good  and  substantial  defense  to  the  action  upon 
the  merits. 

A.  A.  Oglesby,  for  Appellant. 

William  J.  Graves,  for  Respondent. 

Pee  Curiam. — When  the  action  is  not  one  of  those  men- 
tioned in  sections  392,  393  of  the  Code  of  Civil  Procedure,  and 
the  defendant  resides  without  the  county  where  it  has  been 
commenced,  it  is  the  right  of  the  defendant,  upon  satisfying  the 
court  of  his  residence,  to  have  the  place  of  trial  changed,  if,  at 
the  time  he  appears  and  answers,  or  demurs,  he  files  an  affidavit 
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of  merits  and  demands  in  writing  that  the  trial  be  had  in  the 
proper  county.  (Code  Civ.  Proc.  § 396.) 

The  affidavit  of  merits  was  sufficient. 

Order  affirmed. 


[Department  One.  — June  15,  1883.] 

F.  E.  J.  CANNEY,  Appellant,  v.  THE  SOUTH  PACIFIC 
COAST  RAILROAD  COMPANY,  Respondent. 


Contract  — Action  for  Services  to  Third  Persons  — Novation.  — The 
plaintiff,  a physician,  was,  at  the  request  of  persons  wounded  by  a railroad 
accident,  attending  them  when  the  president  of  the  railroad  company  fold  the 
wounded  persons  to  employ  whatever  physician  they  chose,  and  that  the  com* 
pany  would  pay  the  bills.  This  was  not  told  them  In  the  presence  of  the 
plaintiff,  but  was  subsequently  communicated  to  him.  The  plaintiff  testified 
that  he  attended  the  wounded  until  their  recovery  In  pursuance  of  the  origi- 
nal calling,  and  admitted  that  no  new  promise  about  *he  services  had  been 
made  to  him.  Held , In  an  action  against  the  railroad  company  for  the  services 
performed,  that  no  liability  attached  to  It 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

J.  A.  Barham,  for  Appellant,  Oarber,  Thornton  & Bishop,  of 
counsel,  cited  King  v.  Edminson,  88  111.  257 ; Civil  Code, 
§ 2794 ; Luce  v.  Zeile,  53  Cal.  54 ; Chase  v.  Day,  17  Johns.  113 ; 
Trenor  v.  C.  P.  R.  R.  Co.  50  Cal.  222. 

McClure  & Dwindle,  for  Respondent. 

McKee,  J. — The  action  in  this  case  was  brought  to  recover 
the  balance  of  an  alleged  indebtedness  for  services  rendered  by 
the  plaintiff  as  a physician  and  surgeon,  at  the  alleged  special 
instance  and  request  of  the  defendant.  Part  of  the  services, 
included  in  the  statement  of  the  cause  of  action,  were  rendered 
at  the  instance  and  request  of  the  defendant  and  were  paid. 
The  contention  is  as  to  the  services  which  were  rendered  to  a 
number  of  persons  who  had  been  injured,  on  the  23d  of  May, 
1880,  by  a railroad  accident  on  the  line  of  the  defendant’s  road 
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in  the  county  of  Santa  Cruz.  It  is  for  these  that  the  plaintiff 
seeks  to  make  the  defendant  liable. 

But  at  the  trial,  the  plaintiff  was  sworn  as  a witness  in  his 
own  behalf,  and  he  testified  as  follows:  “ On  the  morning  of 

the  24th  of  May,  1880,  I was  called  by  the  wife  of  one  of  the 
persons  injured  to  treat  her  husband,  and  on  that  day  I was 
called  by  eleven  of  said  injured  parties  to  treat  them.  I 
attended  upon  them,  in  pursuance  of  my  original  calling,  from 
that  time  until  they  were  all  recovered.  My  services  were 
reasonably  worth  eleven  thousand  dollars.”  According  to  that 
testimony  the  services  were  rendered  by  the  plaintiff  upon  an 
employment  between  him  and  the  persons  injured.  That  con- 
tract fixed  the  rights  and  liabilities  of  the  parties  to  it  The 
persons,  for  whose  benefit  and  at  whose  instance  and  request  the 
services  were  rendered,  were  bound  to  pay  for  them.  No  other 
or  different  contract  could  be  implied.  Of  course,  the  parties  to 
the  contract  might  have  wholly  freed  themselves  from  their 
rights  and  liabilities  under  it  by  a discharge  of  the  contract.  A 
contract  may  be  discharged  or  put  an  end  to  at  any  time,  by 
mutual  consent,  or  by  an  alteration  in  its  terms  which,  in  effect, 
substitutes  for  it  a new  arrangement  between  the  parties  them- 
selves or  between  one  of  them  and  a third  party.  (§  1531,  Civ. 
Code.)  And  it  is  claimed  that,  while  the  plaintiff  was  engaged 
in  performing  the  services  under  his  original  employment,  the 
defendant  informed  the  plaintiff  that  the  injured  were  allowed 
to  select  any  physician  they  saw  proper,  and  defendant  would 
be  responsible  for  the  indebtedness. 

Yet,  as  a witness,  the  plaintiff  admitted  that  no  new  promise 
about,  the  services  had  been  made  to  him.  The  only  thing  upon 
which  he  relies  is,  that  the  president  of  the  railroad  company 
“said  to  the  injured  parties,”  after  they  had  employed  the 
plaintiff,  “ that  they  should  employ  whatever  physician  they 
saw  proper  and  the  defendant  would  pay  the  bills.”  But 
that  was  not  said  to  the  plaintiff,  nor  was  he  present  when  it 
was  said.  It  appears  that  the  parties  to  whom  it  was  said 
communicated  it  to  the  plaintiff ; but  neither  the  promise  to  , 
them,  nor  the  communication  of  that  promise  to  the  plaintiff  *> 
constituted  a contract  between  the  defendant  and  the  plaintiff 
either  as  accessory,  or  by  way  of  novation,  to  his  original  em- 
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ployment  which  he  was  engaged  in  performing.  The  plaintiff 
had  no  communication  from  or  with  the  defendant  upon  the 
subject;  there  was  therefore  no  mutuality  or  consent  between 
them,  and  in  law,  however  it  might  be  in  morals,  no  liability 
attached  to  the  defendant  for  the  services  of  the  plaintiff  to  the 
persons  who  employed  him. 

It  is  not  necessary  to  decide  whether  the  promise  made  by 
the  president  of  the  company  to  the  wounded  constituted  a con- 
tract between  them,  collectively  or  individually,  and  the  com- 
pany, which  might  be  enforced  for  the  benefit  of  the  plaintiff. 
No  such  claim  seems  to  have  been  made  or  transferred  by  any  of 
them  to  the  plaintiff,  nor  is  the  plaintiff’s  cause  of  action  founded 
upon  such  a claim.  Trenor  v.  C.  P.  R.  R.  Company,  50  Cal.  222, 
is  not  applicable  to  the  case  in  hand.  That,  it  is  true,  was  also  a 
case  for  the  services  of  a physician  and  surgeon  rendered  to  per- 
sons wounded  by  a railroad  accident ; but  there  was,  in  the  case, 
some  evidence  tending  to  show  that  the  services  were  rendered 
at  the  instance  and  request  of  the  defendant,  and  the  case  was 
decided  upon  a conflict  of  evidence.  But  in  the  case  in  band 
there  was  no  conflict  of  evidence.  The  plaintiff  in  his  testimony 
and  on  the  trial,  admitted,  and  his  witnesses  proved,  that  the 
services  were  rendered  in  pursuance  of  his  original  employment 
by  those  who  were  wounded  and  not  otherwise.  There  was. 
therefore,  no  contract,  express  or  implied,  between  the  plaintiff 
and  the  defendant  in  relation  to  the  services  which  are  the  sub- 
ject of  the  suit,  and  as  there  is  no  prejudicial  error  in  the  record, 
the  judgment  and  order  are  affirmed. 

McKinstry,  J.,  and,  Ross,  J.,  concurred. 


tBepartment  On*.  — Jnne  18,  1883.) 

D.  P.  CUMMINGS,  Respondent,  v.  THOMAS  B. 

HOWARD,  Appellant. 

Finpinos  — PnescHPTtON.  — In  the  absence  of  written  findings,  the  Judgment 
being  In  favor  of  the  plaintiff,  all  the  facta  alleged  In  the  complaint  wlU  be 
presumed  to  have  been  found  by  the  court  below, 

Pleadino  — Complaint,  — An  averment  that  the  defendant  promised  and 
•greed  to  pay  the  plaintiff  seven  hundred  and  fifty  dollars,  If  ha,  the  plaintiff. 
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raectseded  In  defeating  two  certain  actions  designated  In  the  complaint,  la  un- 
less demurred  to,  good  as  an  averment  that  be  promised  to  pay  % chcn  tbs 
plaintiff  succeeded. 

Demand  — Interest.  — When  money  becomes  due  under  a contract  on  the 
happening  of  a particular  event,  no  special  demand  is  necessary  before  the 
commencement  of  a suit  In  such  a case.  Interest  Is  recoverable  from  the 
time  the  money  becomes  due.  The  contract  being  silent  on  the  subject  the 
rate  of  interest  is  governed  by  the  statute,  and  if  the  rate  is  subsequently 
Increased  by  a change  in  the  statute,  such  increased  rate  may  be  recovered 
from  the  time  of  the  change.  Past  as  well  as  future  debts  are  equally  subject 
to  the  power  of  the  legislature  to  impose  Interest. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  action  was  brought  to  recover  a sum  of  money  with 
interest  alleged  to  he  due  from  the  defendant  to  the  plaintiff  as 
a balance  unpaid  on  a certain  contract  stated  in  the  complaint. 
When  the  money  became  due,  the  rate  of  interest  was  seven  per 
cent  per  annum , but  the  statute  was  afterwards  changed,  and  the 
rate  increased  to  ten  per  cent  per  annum.  The  court  allowed 
seven  per  cent  until  the  change  in  the  statute,  and  ten  per  cent 
thereafter.  The  additional  facts  appear  in  the  opinion  of  the 
court. 

Jarboe  & Harrison,  for  Appellant 

Wheaton  & Scrivner,  for  Respondent 

Peb  Cubiam. — To  sustain  the  judgment  — there  being  no 
written  findings  — all  tho  facts  alleged  in  the  complaint  will  be 
presumed  to  have  been  found  by  tho  Superior  Court  It  is 
alleged  plaintiff  made  a deed  of  conveyance  of  the  lands  de- 
scribed, to  defendant;  that  when  the  conveyance  was  made 
“ doubts  existed  as  to  the  entire  validity  of  the  title,  on  account  ” 
of  the  pendency  of  two  actions  against  the  property ; that  the 
defendant  agreed  to  pay  tho  balance  of  the  purchase  money  if 
plaintiff  succeeded  in  defeating  the  two  actions,  and  in  making 
a clear  title;  that  plaintiff  succeeded  in  defeating  both  said 
actions,  recovering  final  judgment  in  one  July  28,  1873,  and 
the  other  March  22,  1875.  The  averment  that  “the  defendant 
paid  a small  amount  of  money  down,  and  further  promised  and 
agreed  in  writing  to  pay  seven  hundred  and  fifty  dollars,  if  he, 
plaintiff,  succeeded  in  defeating  ’’  the  two  actions,  is,  in  tho 
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absence  of  demurrer,  good  as  nn  averment  that  defendant  prom- 
ised to  pay  the  seven  hundred  and  fifty  dollars  when  plaintiff 
succeeded,  etc. 

The  balance  became  due  when  final  judgment  was  entered  in 
the  one  of  the  two  actions  last  determined.  No  special  demand 
was  necessary  prior  to  the  commencement  of  the  present  suit. 

Plaintiff  was  entitled  to  recover  interest  at  the  rate  of  ten  per 
cent  per  annum  during  the  period  of  time  the  statute  imposed 
ten  per  centum. 

The  legislature  has  power  to  impose  on  past  indebtedness  a 
rate  of  interest,  or  (in  the  absence  of  a specific  contract  as  to 
interest)  to  increase  the  legal  rate.  Such  a statute  operates 
only  on  future  rights.  ( Dunne  v.  Mastick,  50  Cal.  247.)  A 
fresh  demand  and  refusal  would  be  a new  assertion  of  a right, 
and  would  impose  a new  liability.  So,  in  legal  effect,  is  a neg- 
lect without  a demand.  ( Bullock  v.  Boyd,  1 Hoff.  Ch.  294.) 

Judgment  affirmed. 


[Department  One.  — Jane  15,  1883.1 

J.  21.  THOMPSON,  Appellant,  v.  GEORGE  W.  WHITE, 
Respondent. 

Pbactic* — Intsrlocotohy  Decrees. — There  is  nothing  In  the  Judicial  sys- 
tem of  this  State  to  prevent  the  courts  from  making  Interlocutory  decrees  In 
equity  cases,  and  such  decrees  are  valid  and  binding  until  vacated  by  some 
appropriate  proceeding.  They  cannot  be  set  aside  on  the  theory  that  the 
courts  have  no  power  to  make  them. 


Appeal  from  an  order  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco. 

The  facts  appear  in  the  opinion  of  the  court. 

D.  L.  Smoot,  for  Appellant 

The  court  had  power  to  make  the  interlocutory  decree.  To 
burden  a court  with  a case  in  equity  requiring  equity  procedure, 
and  yet  forbid  the  use  of  the  interlocutory  decree,  would  be 
something  of  an  anomaly  in  jurisprudence.  In  such  an  emer- 
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gency  the  cause  of  action  would  continue  equitable,  but  the  case 
would  not. 

Section  647,  Code  of  Civil  Procedure,  gives  the  strongest 
sanction  to  the  interlocutory  determination  when  it  speaks  of 
“ the  final  decision  in  an  action  or  proceeding,”  and  then  of  “ an 
interlocutory  order  or  decision  finally  determining  the  rights  of 
the  parties  or  some  of  them.” 

Interlocutory  determinations  are  authorized  by  subd.  2 of 
section  585,  Code  of  Civil  Procedure. 

Section  639,  Code  of  Civil  Procedure,  authorizes  interlocutory 
decrees  or  orders  directing  a referee  to  hear  and  decide  the  whole 
or  any  jxirt  of  the  issues  or  questions  of  fact  involved ; ordering 
an  account  necessary  for  the  information  of  the  court  before 
judgment,  or  for  carrying  a previous  judgment  or  order  into 
effect ; and  directing  the  solution  of  any  question  of  fact  outside 
of  the  pleadings,  which  may  arise  at  any  stage  of  the  action. 

Section  187,  Code  of  Civil  Procedure,  authorizes  the  interloc- 
utory decree  wherever  it  may  be  required,  by  declaring  that  with 
jurisdiction  is  conferred  all  the  means  necessary  to  carry  it  into 
effect;  and  “if  the  course  of  proceeding  be  not  specifically 
pointed  out  by  ...  . the  statute,”  then  “ and  suitable  process 
or  mode  of  proceeding  may  be  adopted  which  may  appear  most 
conformable  to  the  spirit  of”  the  Code.  (See  also  Loving  v. 
Illsley,  1 Cal.  27 ; Gillman  v.  Contra  Costa,  8 Cal.  52;  Neall  v. 
Hill,  16  Cal.  146;  Packard  v.  Bird,  40  Cal.  380;  Harris  v. 
S.  F.  Sugar  Ref.  Co.  41  Cal.  393;  Jones  v.  Clark,  42  Cal. 
180.) 

M.  A.  Wheaton,  for  Respondent, 

We  base  our  defense  of  the  action  of  the  court  below  in  set- 
ting aside  the  interlocutory  decree  upon  the  ground  that  such 
order  was  right  and  necessary. 

Ross,  J. — This  action  was  brought  for  the  enforcement  of  an  • 
alleged  contract  for  the  conveyance  of  certain  interests  in  cer- 
tain letters  patent, for  an  accounting  in  respect  to  certain  matters 
connected  therewith,  and  to  obtain  such  decree  as  the  equities  of 
the  case  demand.  The  cause  came  on  for  hearing  before  the  late 
Nineteenth  District  Court,  and  after  taking  testimony,  oral  and 
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documentary,  that  court  made  certain  findings  of  fact,  and  there- 
upon entered  an  interlocutory  decree,  to  the  effect  that  the  de- 
fendant con\ey  to  the  plaintiff  the  interests  in  question,  upon 
the  performance- of  certain  conditions  on  the  part  cf  the  plain- 
tiff, and  further  directed  the  commissioner  of  the  court  to  take- 
testimony  and  report  to  the  court  upon  certain  other  matters  of 
fact.  Testimony  upon  those  questions  was  taken  before  the 
commissioner,  who  subsequently  made  his  report  to  the  Su- 
perior Court  succeeding  the  Nineteenth  District  Court,  and  by 
the  Superior  Court  certain  exceptions  which  were  taken  to  the 
report  of  the  commissioner  were  overruled  and  the  report  con- 
firmed. The  judge  who  at  this  time  presided  in  the  Superior 
Court  was  succeeded  by  another,  and  before  the  latter  a motion 
was  made  for  the  entry  of  a final  decree  in  the  cause.  The 
learned  judge  to  whom  this  motion  was  addressed,  denied  it, 
and  instead,  entered  an  order  purporting  to  vacate  and  set  aside 
the  interlocutory  decree  entered  by  the  Nineteenth  District 
Court,  the  report  of  the  commissioner  and  its  confirmation,  and, 
indeed,  all  proceedings  taken  in  the  cause  subsequent  to  the 
filing  of  the  defendant’s  answer,  and  restoring  the  action  to  the 
calendar  for  trial.  The  view  taken  by  the  judge  below  in  thus 
ordering  was,  that  under  our  system  there  cannot  be,  even  in 
an  equity  case,  anv  such  thing  as  an  interlocutory  decree,  and 
that  therefore  the  interlocutory  decree  entered  bv  the  Nine- 
teenth District  Court  was  a nullity  and  all  proceedings  based 
thereon  void. 

-In  this  there  was  error.  It  is  not  necessary  to  consider 
whether  under  the  former  Constitution,  which  gives  to  the  Dis- 
trict Courts  existing  under  it  jurisdiction,  and  under  the  pres- 
ent Constitution,  which  gives  to  the  Superior  Courts  existing 
under  it  jurisdiction,  “of  cases  in  equity,”  it  lav  in  the  power 
of  the  legislature  to  deprive  such  courts  of  so  essential  a means 
for  the  proper  disposition  of  cases  in  equity  as  the  interlocutor'- 
decree;  for  it  is  a mistake  to  say  the  legislature  has  attempted 
to  do  anything  of  the  kind.  On  the  contrary,  by  section  187  of 
the  Code  of  Civil  Procedure,  it  is  expressly  declared  that  “ when 
jurisdiction  is,  by  the  Constitution  or  this  Code,  or  by  any  other 
statute,  conferred  on  a court  or  judicial  officer,  all  the  means 
necessary  to  carry  it  into  effect  are  also  given,  and  in  the  ex- 
ercise of  this  jurisdiction,  if  the  course  of  proceeding  be  not 
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specifically  pointed  out  by  this  Code  or  the  statute,  any  suitable 
process  or  mode  of  proceeding  may  be  adopted  which  may  ap- 
pear most  conformable  to  the  spirit  of  this  Code,”  the  object 
of  which  is  declared  by  a preceding  section  to  be  the  promotion 
of  justice. 

We  see  nothing  in  conflict  with  this  in  the  fact  that  section 
577  of  the  same  Code  defines  a judgment  to  be  “ the  final 
determination  of  the  rights  of  the  parties  in  an  action  or  pro- 
ceeding,” and  that,  by  section  1003,  it  is  declared  that  “ every 
direction  of  a court  or  judge  made  or  entered  in  writing,  and  not 
included  in  a judgment,  is  denominated  an  order.”  There  is  no 
magic  in  a name.  An  interlocutory  decision  of  a court  of 
equity,  in  an  equity  case,  is  as  efficacious  when  called  an  order 
as  when  called  a judgment  or  decree.  Whether  it  be  called  an 
interlocutory  decree  or  a decretal  order,  or  simply  an  order,  it 
is  in  substance  the  same.  Sections  577  and  1003  of  our  Code 
were  taken  substantially  from  the  New  York  Code  of  Procedure 
and  the  codifiers  of  that  State  thus  explained  their  purpose  in 
employing  the  phraseology  they  did:  “ To  avoid  the  confusion 
incident  to  the  use  of  the  word  ‘ judgment  ’ in  two  senses,  one  as 
interlocutory  and  the  other  as  final,  we  have  thought  it  better 
to  use  it  only  in  the  latter  sense,  and  to  designate  all  other  writ- 
ten directions  of  a court  or  judge  as  orders.”  (Report  of  Com- 
missioners to  legislature,  February,  1848,  182.)  But,  in  the 
purpose  thus  expressed,  no  intent  is  perceived  to  abolish  the 
power  of  a court  of  equity  to  pronounce,  what  in  equity  practice 
was  called,  an  interlocutory  decree  or  decretal  order,  but  only  a 
provision  to  the  effect  that  that  which  finally  determined  the 
rights  of  the  parties  should  bo  called  a judgment,  and  that  every 
other  direction  of  a court  or  judge  made  or  entered  in  writing, 
should  be  denominated  an  order.  In  New  York  the  legislature 
has  returned  to  the  phrase  “ interlocutory  judgment  ” in  place 
of  “order,”  theretofore  used  in  the  Code  (Bliss’  Annotated 
Code,  § 1200) ; but  even  while  the  designation  was  different,  we 
think  the  substance  of  the  thing  was  all  the  time  the  same. 

And  so  here.  We  find  in  sections  577  and  1003  no  prohibi- 
tion of  such  intermediate  determinations  by  the  court  as  the 
exigencies  of  the  case  may  demand,  and  no  conflict  between  them 
and  section  187,  which,  as  has  been  seen,  in  terms  provides  that, 
in  the  exercise  of  the  jurisdiction  conferred  by  the  Constitution 
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or  any  statute  on  any  court  or  judicial  officer,  if  the  course  of 
procedure  be  not  specifically  pointed  out  by  the  Code  or  statute, 
any  suitable  process  or  mode  of  proceeding  may  be  adopted 
which  may  appear  most  conformable  to  the  promotion  of  justice. 
Besides,  the  Code  of  Procedure  makes  express  recognition  of  the 
interlocutory  order  or  decision — section  647  providing,  among 
other  things,  that  “an  interlocutory  order  or  decision,  finally 
determining  the  rights  of  the  parties,  or  some  of  them,”  shall  be 
deemed  to  have  been  excepted  to.  And  in  the  reports  of  the 
State  are  to  he  found  numerous  cases  recognizing  the  power  of 
the  court  to  make  such  interlocutory  determinations.  A very 
late  case  is  that  of  Hinds  v.  Oage,  56  Cal.  486 ; see  also  Harris 
v.  8.  F.  Sugar  Ref.  Co.  41  Cal.  393 ; Packard  v.  Bird,  40  Cal. 
380;  Jones  v.  Clark,  42  Cal.  180;  McFadden  v.  McFadden,  44 
Cal.  306 ; Gray  v.  Palmer,  9 Cal.  635. 

The  findings  and  interlocutory  determination  made  by  the 
Nineteenth  District  Court  were  therefore  not  in  excess  of  its 
power.  Whether  they  were  erroneous  or  not  is  not  now  for 
consideration.  Not  being  nullities,  they  could  only  be  vacated, 
if  vacated  at  all,  by  an  appropriate  proceeding.  “ It  is  thor- 
oughly settled  in  this  State  that  the  mode  of  reviewing  the 
action  of  the  court  upon  an  issue  of  fact  is  the  same,  whether 
the  case  is  at  law  or  in  equity — there  must  be  a motion  for  a 
new  trial.”  ( Harris  v.  S.  F.  3.  R.  Co.,  supra.)  Upon  a proper 
motion  of  that  nature,  should  the  findings  of  fact  be  vacated,  of 
course  the  legal  conclusions  drawn  from  them  and  embodied  in 
the  interlocutory  decree  would  fall  with  them.  That  decision  is 
also  roviewable  on  appeal  from  the  final  judgment  when  one 
shall  be  entered,  but  there  is  no  warrant  for  its  vacation  upon 
the  theory  that  it  was  beyond  the  power  of  the  court  to  make. 

Order  reversed  and  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

McKee,  J.,  and  McKinstby,  J.,  concurred. 

Hearing  in  Bank  denied. 


Digitized  by  Google 


510 


Hunt  » Friedman. 


[Sup.  Ot 


[Department  One.  — June  IB,  1883.] 

JOHN  HUNT,  Jr.,  Executor  of  the  Will  of  George 
F.  Sharp,  Deceased,  Appellant,  v.  JOSEPH'S.  FRIED- 
MAN, Respondent. 


Rmdltino  Trust.  — A resulting  trust  must  grow  out  of  the  facts  existing  at 
the  time  of  the  conveyance,  and  cannot  arise  from  a mere  parol  agreement 
that  the  purchase  shall  be  for  the  benefit  of  another. 

Die  LA  RATION  of  Tbust.  — The  plaintiff  sought  to  establish  a declaration  of 
trust,  and  relied  upon  the  following  document : “ Received.  San  Francisco. 

May  27,  1880,  of  Wm.  H.  Sharp,  Esq.,  three  hundred  and  sixty-eight  and  fifty 
one-hundredth  dollars,  being  his  proportion  of  his  tax  and  outside  land  assess- 
ment, to  be  paid  by  me  to  Alexander  Austfn,  tax  collector.  The  land  known 
as  the  Flelachaker  Tract.’*  This  receipt  was  signed  by  the  defendant.  Held, 
that  the  document  does  not  on  ita  face  manifest  or  prove  a trust,  and  that  the 
evidence  In  the  case  does  not  show  that  it  was  the  Intention  of  the  parties  In 
executing  It  to  declare  one. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

McAllister  & Bergin,  for  Appellant. 

A trust  resulted  in  favor  of  Sharp.  ( Osborn  v.  Endicott,  6 
Cal.  153;  Friedlander  v.  Johnson,  2 Woods,  675;  Malin  v. 
Malin,  1 Wend.  649;  White  v.  Sheldon,  4 Nev.  287.) 

The  receipt  is  sufficient  to  constitute  a declaration  of  trust. 
( Sime  v.  Howard,  4 Nev.  482 ; Brown  on  Statute  of  Frauds, 
§ 104;  Gomez  v.  Tradesman’s  Bank,  4 Sand.  108;  Tiffany  & 
Bullard  on  Trusts,  354;  Perry  on  Trusts,  § 82;  Wylie  v.  Coie, 
15  How.  415;  Lone  v.  Colman,  8 Mon.  B.  569;  Hoffman  v. 
Vallejo,  45  Cal.  572;  Seymour  v.  Freer,  8 Wall.  213. 

Robinson,  Olney  & Byrne,  and  E.  J.  P Angle,  for  Respondent. 

The  receipt  does  not  manifest  and  prove  a trust  (Perry  on 
Trusts,  § 83 ; Cook  v.  Barr.  44  N.  Y.  156 ; Smith  v,  Mattheics, 
3 De  Gex,  F.  & J.  139;  Stecre  v.  Steere,  5 Johns.  Ch.  1 ; Car- 
hart’s  Appeal,  78  Pa.  St.  100 ; Johnson  v.  Granger,  51  Tex.  44 ; 
Barickman  v.  Kuykendall,  6 Blackf.  21 ; Kay  v.  Curd,  6 Mon. 
B.  100;  ScarAtt  v.  St.  Johns  M.  E.  Church,  7 Mo.  App.  178.) 
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No  trust  resulted  in  favor  of  Sharp.  (1  Perry  on  Trust,  2d 
ed.  § 133;  Remington  v.  Campbell,  60  SL  516;  Case  v.  Cod- 
ding, 38  Cal.  191;  Coles  v.  Allen,  64  Ala.  98 ; Lewin  on  Trusts, 
6th  ed.  132.) 

McKee,  J. — On  the  16th  of  January,  1872,  J.  S.  Friedman, 
in  an  action  wherein  be  was  plaintiff,  and  Peter  Donahue  and 
others  were  defendants,  recovered  judgment  for  the  possession 
of  certain  lands  and  premises  in  the  city  and  county  of  San 
Francisco.  The  judgment  was  affirmed  by  the  Supreme  Court 
of  the  State  on  the  4th  day  of  February,  1875,  and  ultimately 
by  the  Supreme  Court  of  the  United  States  by  the  dismissal  of 
an  appeal  taken  to  that  court  (92  U.  S.  723)  ; after  which 
Friedman  was  restored  to  the  possession  of  the  lands.  On  the 
5th  day  of  January,  1878,  Friedman,  in  an  action  wherein  he 
was  plaintiff,  and  Alexander  Austin  was  defendant,  also  recov- 
ered a money  judgment,  as  compensation  for  some  portion  of 
the  lands,  recovered  by  the  former  judgment,  which  had  been 
taken  by  the  city  of  San  Francisco  for  a public  park,  and  the 
amount  of  the  judgment  was  paid  over  to  him  on  the  22d  of 
January,  1878. 

In  the  lands  and  moneys  recovered  by  these  judgments,  W. 
H.  Sharp  claimed  to  be  the  equitable  owner  of  an  undivided 
one  third  interest,  which  he  transferred  to  George  H.  Sharp,  the 
testator  of  the  appellant  who  brought  this  action  to  have  Fried- 
man declared  a trustee  of  such  interest  for  his  benefit,  upon  the 
grounds,  as  urged  upon  the  argument  of  the  case  on  appeal,  that 
a resulting  trust  for  the  benefit  of  W.  H.  Sharp  arose  out  of  the 
transaction,  between  him  and  Friedman,  by  which  the  latter 
purchased  and  acquired  the  title  to  the  lands,  and  that  he  after- 
wards executed  a declaration  of  trust  for  the  benefit  of  the 
former. 

But  the  only  allegations  of  trust  specified  in  the  complaint 
are:  “That  during  the  several  periods  of  time  hereinbefore 
alleged  said  defendant  Friedman  held,  and  still  holds  in  trust 
for  plaintiff,  the  legal  title  for  the  interest  of  the  plaintiff  and 
his  predecessor  in  the  several  parcels  of  land ; that  on  May  27, 
1870,  defendant  Friedman  did  duly  execute  and  acknowledge  in 
writing  that  W.  H.  Sharp  was  the  equitable  owner  and  entitled 
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to  an  undivided  one  third  part  in  and  to  the  same.”  This  is 
but  a statement  of  an  express  trust.  Yet,  under  these  allega- 
tions, evidence  was  given  of  the  purchase  by  Friedman,  and  of 
the  arrangement  between  himself  and  W.  H.  Sharp  for  the 
prosecution  of  litigation  for  recovery  of  the  lands. 

The  defendant  testified  that  he  purchased  and  acquired  title 
to  the  lands  in  his  own  name  for  himself  alone,  that  the  pur- 
chase was  not  made  for  the  benefit  of  himself  and  Sharp,  nor 
did  Sharp  contribute,  or  agree  to  contribute,  either  money  or 
services  for  the  purchase ; that  after  he  had  purchased  the  lands 
with  his  own  money,  and  obtained  bis  deed,  he  consulted  with 
Sharp  as  to  the  validity  of  the  title  and  the  prosecution  of  a suit 
to  recover  possession  of  the  lands,  and  retained  Sharp  to  bring 
suit  for  possession,  and  prosecute  it  to  a successful  issue,  for 
which  he  agreed  to  give  him  an  undivided  one  third  interest  in 
the  recovery.  Under  that  agreement  Sharp  brought  the  action, 
and  conducted  the  litigation  in  which  he  recovered  a judgment 
in  December,  1869 ; but  that  judgment  was  set  aside  in  March, 
1871,  and  Friedman,  having  become  dissatisfied  with  Sharp  for 
delay  in  the  prosecution  of  the  suit,  employed  other  attorneys. 
After  that  Sharp  took  no  active  part  in  the  litigation.  The 
other  attorneys  prosecuted  the  suit  to  final  recovery. 

Between  the  testimony  of  Friedman  and  that  of  W.  IL 
Sharp  there  is  a substantial  conflict.  But  the  court  found  that 
“ the  plaintiff  never  did  have,  by  himself  or  tenants,  or  those 
through  whom  he  claims,  any  possession  or  occupation  of  said 
premises,  or  any  part  thereof,  as  tenant  in  common  or  other- 
wise, and  there  is  no  evidence  that  plaintiff  or  any  person  under 
whom  he  claims,  ever  had  any  interest  in  said  premises,  or  any 
part  thereof,  either  legal  or  quitable. 

“ 4.  The  defendant  Friedman,  on  the  21st  day  of  January, 
1878,  received  the  sum  of  $48,865.72  for  and  on  account  of  his 
interest  in  the  land  described  in  the  pleadings  herein  taken  for 
a public  park,  but  there  is  no  evidence  to  show  that  plaintiff 
ever  had  any  interest  in  said  money  or  the  land  so  taken  for  a 
park,  or  that  the  action  against  Alexander  Austin  mentioned  in 
the  amended  complaint,  was  in  any  respect  for  plaintiff’s  bene- 
fit.” And  we  cannot  say  that  the  court  erred  in  basing  its 
findings  of  fact  upon  the  evidence  given  by  the  defendant. 
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Upon  that  evidence  it  is  clear  that  the  lands  were  not  acquired 
by  the  services  of  plaintiff  and  the  money  of  the  defendant. 
The  latter  purchased  with  his  own  money,  for  himself,  and  not 
under  any  agreement  with  Sharp  at  the  time  of  purchasing,  or 
taking  his  deed,  and  there  was  no  resulting  trust  in  the  acquisi- 
tion of  the  property  for  the  benefit  of  Sharp ; nor  did  any  arise 
out  of  the  subsequent  arrangement  between  himself  and  Sharp 
as  to  the  prosecution  of  litigation  for  the  recovery  of  the  land. 
A resulting  trust  must  grow  out  of  the  facts  existing  at  the  time 
of  the  conveyance,  and  cannot  grow  out  of  a mere  parol  agree- 
ment that  the  purchase  shall  be  for  the  benefit  of  another. 
( Roberts  v.  Ware.  40  Cat  634;  Steere  v.  Steere , 5 Johns.  Ch. 
1 ; Robertson  v.  Robertson,  9 Watts,  32.) 

The  document  relied  on  as  a declaration  of  trust  is  as 
follows : — 

“Rec’d,  San  Francisco,  May  27,  1870,  of  Wm.  H.  Sharp, 
Esq.,  three  hundred  and  sixty-eight  50-100  dollars,  being  his 
proportion  of  his  tax  and  outside  land  assessment,  to  be  paid  by 
me  to  Alexander  Austin,  tax  collector.  The  land  known  as 
the  Fleischaker  Tract.  Jos.  S.  Friedman." 

Admitting  that  no  particular  phraseology  is  necessary  for  the 
purpose  of  raising  a trust,  yet  the  intention  to  declare  one  must 
be  clear.  Now  the  document  merely  relates  to  a tract  of  land 
known  as  the  Fleischaker  tract,  anil  to  the  receipt  of  a sum  of 
money  by  Friedman  from  Sharp  for  the  purpose  of  paying  the 
latter’s  proportion  of  the  “ tax  and  outside  land  assessment  ” 
upon  the  tract.  It  is  a coincident  circumstance  that  the  lands 
in  controversy  were  parts  of  the  Fleischaker  tract,  and  that  the 
receiptor  had  a suit  pending  for  the  recovery  of  those  lands, 
which  the  person  from  whom  he  obtained  the  money  was  then 
prosecuting  for  their  recover)'.  But  at  the  same  time  it  was 
admitted  that  Sharp  had  other  interests  in  the  same  general 
tract.  And  all  the  circumstances  in  connection  with  the  receipt 
tended  to  show  that  the  transaction  related  to  Sharp’s  individual 
interests  in  the  tract,  and  not  to  those  claimed  and  recovered  by 
Friedman  in  his  suit. 

Besides,  the  evidence  showed  that  the  original  agreement, 
between  Sharp  and  Friedman,  for  the  prosecution  of  the  suit, 
had  been,  before  the  execution  of  the  receipt,  suspended  by 
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an  agreement  to  pay  Sharp  five  thousand  dollars,  instead  of  an 
interest  in  the  lands,  for  his  services.  And  as  the  services  were 
rendered  upon  that  agreement,  it  could  not  be  made  to  serve  as 
the  basis  for  an  equitable  interest  in  the  lands. 

On  its  face  the  document  itself  does  not  manifest  and  prove 
a trust  By  it  no  lands  are  described,  no  interest  is  conveyed, 
nor  does  the  evidence  in  the  case  show  that  it  was  the  intern  inn 
of  the  parties,  in  executing  the  document,  to  recognize  on  the 
part  of  Friedman  that  Sharp  had  any  interest  in  the  lands 
which  Friedman  was  attempting  to  recover. 

Judgment  and  order  affirmed. 

Ross,  J.,  and  McKinstby,  J.,  concurred. 

Hearing  in  Bank  denied. 


[Department  One.  — Jane  IB,  1883. J 

C.  D.  HAV  KIT,  Respondent,  v.  F.  M.  HAWS,  Appellant. 

I 

Pre-emption  Settlement.  — A qualified  pre-emptor,  Intending  at  the  time  oj 
settlement  to  take  the  whole  of  a quarter  section  of  land,  can  Initiate  a valid 
claim  to  the  whole,  by  performing  acts  of  settlement  on  one  half,  while  the 
other  one  half  Is  enclosed  and  cultivated  by  another  person  before  and  at  tbe 
time  the  attempt  begins. 

Appeal  from  a judgment  of  the  Superior  Court  of  San 
Bernardino  County. 

The  action  was  for  the  recovery  of  the  possession  of  the  west 
half  of  a certain  quarter  section  of  land.  The  plaintiff  held  a 
certificate  of  purchase  from  the  United  States  which  grew  out 
of  a contest  between  one  Osborne  who  held  a soldier’s  certificate 
and  had  located  the  same  land,  and  the  plaintiff  and  the  defend- 
ant who  had  each  filed  a declaratory  statement  to  pre-empt. 
The  Secretary  of  the  Interior  decided  the  contest  in  favor  of  the 
plaintiff  herein. 

The  defendant  by  way  of  cross-complaint  set  up  the  proceed- 
ings, findings,  and  decisions  of  the  Secretary  of  the  Interior, 
from  which  it  appears  that  the  defendant,  before  and  at  the  time 
the  plaintiff  made  a settlement  on  the  east  half  of  the  land  and 
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filed  his  declaratory  statement  for  the  whole,  was  in  the  actual 
occupation  and  possession  of  the  west  half,  and  that  the  plaintiff 
had  never  performed  acts  of  settlement  upon  the  west  half;  and 
claimed  that  the  decision  was  erroneous  in  law.  The  plaintiff 
demurred  to  the  cross-complaint  and  the  demurrer  was  sus- 
tained. The  case  was  then  tried  and  the  court  found  in  favor 
of  the  defendant  on  the  ground  of  adverse  possession.  The 
defendant  appealed  to  review  the  order  sustaining  the  demurrer 
to  the  cross-complaint. 

Satteru-hite  & Curtis,  for  Appellant,  argued  that  the  Secre- 
tary of  the  Interior  erred  in  matter  of  Jam,  and  that  the  Stato 
courts  should  review  the  decision,  citing  the  cases  discussed  in 
the  opinion. 

C.  W.  C.  Rowell,  for  Respondent,  argued  that  the  demurrer 
was  properly  sustained ; that  the  decision  of  the  Secretary  of  the 
Interior  upon  the  question  presented  is  final,  and  the  State 
courts  will  not  review  such  a decision,  citing  Dilla  v.  Bohall, 
53  Cal.  709 ; Powers  v.  Leith,  53  Oal.  711. 

Pee  Cceiam. — The  question  involved  in  this  appeal,  as 
stated  by  appellant’s  counsel,  is  as  follows : — 

“ Can  a qualified  pre-emptor,  intending  at  the  time  of  settle- 
ment to  take  the  whole  of  a quarter  section,  one  hundred  and 
sixty  acres,  initiate  a valid  claim  to  the  whole  by  performing 
acts  of  settlement  on  one  eighty,  while  the  other  eighty  is 
enclosed  and  cultivated  by  another  person,  before  and  at  the 
time  the  attempt  begins?” 

It  is  insisted  by  appellant  that  the  officers  of  the  land  depart- 
ment of  the  United  States  erred  in  law,  in  holding  that  a quali- 
fied pre-emptor  could,  under  the  circumstances  stated,  initiate 
his  claim  and  acquire  title  to  the  eighty  acres  so  in  possession 
of  another  person. 

Appellant  relies  upon  Atherton  v.  Fowler,  96  U.  S.  519; 
Hosmer  v.  Wallace,  97  U.  S.  575;  and  Trenouth  v.  San  Fran- 
cisco, 100  U.  S.  251. 

These  cases  do  not  sustain  his  position.  In  Atherton  v.  Fow- 
ler, it  was  held  : No  right  of  pre-emption  can  be  established  by 
a settlement  and  improvement  upon  a tract  of  public  land  where 
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the  claimant  forcibly  intruded  upon  the  possession  of  another. 
Such  intrusion  is  a trespass  and  cannot  initiate  a right  of  pre- 
emption. The  pre-emption  laws  cannot  be  made  an  apology 
for  trespasses  or  acts  of  violence,  but  in  the  case  before  us  there 
was  no  intrusion  upon  the  actual  or  constructive  possession  of 
the  appellant 

In  Hosmer  v.  Wallace  the  defendant  was  a purchaser  from  a 
Mexican  grantee.  At  the  timo  when  the  plaintiff  settled  upon 
the  land  it  was  within  the  exterior  limits  of  the  grant,  and  was 
not  “ public  land  ” within  the  meaning  of  the  pre-emption  laws. 
In  1862  the  plaintiff  was  evicted  by  legal  process.  The  Su- 
preme Court  of  the  United  States  held  that  the  plaintiff  acquired 
no  right  to  pre-empt,  by  virtue  of  his  occupation,  prior  to  the 
date  last  mentioned.  After  that  date  it  would  seem  that  the 
plaintiff  occupied  a subdivision  adjoining  the  exterior  line  of 
the  Mexican  grant  and  adjoining  the  tract  in  possession  of  the 
defendant  — the  purchaser  from  the  Mexican  grantee.  By  the 
Act  of  Congress  of  1866,  the  defendant  acquired  the  right  to 
pre-empt  the  tract  he  had  purchased — a right  which  he  enforced 
in  the  land  department.  The  plaintiff,  as  a pre-emption 
claimant,  had  not  made  entry,  paid  for  the  land,  and  obtained  * 
patent  certificate  before  the  passage  of  the  Act  of  1866.  It  was 
held  the  plaintiff  had  acquired  no  vested  right  when  that  act 
was  passed,  and  that  it  was  competent  for  Congress,  by  that  act, 
to  give  to  the  defendant  the  superior  right  of  pre-emption;  “ to 
deal  with  the  land  as  it  chose.”  ( Frisbie  v.  Whitney,  9 Wall. 
187 ; The  Yosemite  Valley  Case,  15  Wall.  77.) 

Trenouth  v.  San  Francisco,  construed  the  act  to  quiet  the 
title  to  certain  lands  within  the  corporate  limits  of  San  Fran- 
cisco. (14  Stats.  4.) 

In  Hosmer  v.  Duggan,  56  Cal.  257,  cited  by  appellant,  as  in 
ITosmer  v.  Wallace,  supra,  it  is  said  that  a possession  of  lands, 
without  the  exterior  limits  of  a Mexican  grant,  did  not  create  a 
valid  pre-emption  right,  to  lands  within  the  exterior  lines  of  the 
grant,  in  the  actual  possession  of  another  — even  though  upon  a 
subsequent  survey  by  the  government  the  land  should  be  ex- 
cluded from  the  grant.  This  language  is  to  be  interpreted  in 
the  light  of  the  circumstances  of  the  cases.  In  both,  the  person 
in  possession  of  the  land,  within  the  exterior  limits  of  the  Mexi- 
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can  grant,  was  a beneficiary  under  the  Act  of  1866,  who  had 
asserted  his  right  of  pre-emption  under  that  act,  and  obtained 
his  patent. 

In  Davis  v.  Scott,  56  Cal.  170,  also  cited  by  appellant,  the 
defendant  invaded  the  plaintiff’s  actual  possession,  ousted  and 
withheld  the  possession  from  him.  His  acts  of  settlement  were 
within  the  actual  possession  of  another. 

The  cases  in  Lester  referred  to  by  appellant  do  not  sustain 
the  view  of  the  law  he  insists  upon.  In  the  case  of  Flickinger, 
to  which  our  attention  is  particularly  called  (1  Lester  L.  L.  p. 
397,  No.  446),  the  Secretary  of  the  Interior  held  that  Flickin- 
ger  was  not  entitled  to  land  by  him  claimed,  because  it  appeared 
he  was  not  occupying  for  his  own  benefit,  but  as  servant  of 
another,  and  that  he  had  another  claim  in  the  “ Big  Woods  ” at 
the  time  he  was  occupying  the  land  then  in  controversy. 

Judgment  affirmed. 


[Department  One. — June  15,  1883.] 

MARTIN  KELLEY  et  al.,  Appellants,  v.  THOMAS 
DESMOND,  Sheriff,  etc.,  Respondent. 

Execution  — Sal*  Without  Notic*  — Aggrieved  Pabty.  — A purchaser  at 
an  execution  sale  la  not  an  '*  aggrieved  party  ” within  the  meaning  of  sec- 
tion 093  of  the  Code  of  Civil  Procedure,  which  prescribes  a penalty  for  telling 
real  property  without  notice,  recoverable  by  the  party  aggrieved.  (McKee.  J., 
and  McKinstxt,  J.) 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  C.  Bates,  for  Appellant 

Clitus  Barbour,  for  Respondent 

McKee,  J. — On  the  20th  of  December,  1879,  Margaret 
Kelley,  wife  of  her  co-plaintiff  Martin,  purchased,  at  execution 
sale,  a tract  of  land  which  had  been  levied  upon  by  the  defend- 
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ant,  as  the  sheriff  of  the  city  and  county  of  San  Francisco,  under 
an  execution  regularly  issued  upon  a valid  judgment  rendered 
November  22,  1879.  In  the  complaint  in  the  action,  out  of 
which  the  case  arises,  the  pleader  alleges  that  the  interest  of  the 
execution  debtor  was  of  great  value ; that  the  purchaser  paid  to 
the  sheriff  the  amount  of  her  bid  as  the  purchase  money  of  the 
land;  and  that,  after  the  payment,  she  discovered  that  the  sale 
had  been  made  without  giving  the  notice  prescribed  by  section 
692  of  the  Code  of  Civil  Procedure.  But  it  does  not  appear 
that,  upon  that  discovery,  she  took  any  steps  to  set  aside  the 
sale,  or  to  have  her  purchase  money  returned  to  her.  On  the 
contrary,  it  does  appear  that  she  stood  on  her  rights  as  a pur- 
chaser, and,  after  the  time  for  redemption  had  passed,  she 
demanded  of  the  sheriff  a deed  to  the  land,  but  he  refused  to 
execute  it. 

Unquestionably,  upon  that  refusal,  she  had  her  remedy.  She 
might  have  resorted  to  a writ  of  mandamus  to  compel  the  execu- 
tion and  delivery  of  a deed,  or  she  might  have  sued  him  in  dam- 
ages for  a refusal  to  execute  it.  But  instead  of  resorting  to 
either  of  those  remedies,  the  plaintiffs  brought  this  action  to 
recover  the  penalty  prescribed  by  section  693,  Code  of  Civil 
Procedure,  for  selling  real  property  under  execution,  without 
notice.  That  section  provides  as  follows: — 

“An  officer  selling  without  the  notice  prescribed  by  section 
692  forfeits  five  hundred  dollars  to  the  party  aggrieved,  in  addi- 
tion to  his  actual  damages  ” ; and  the  question  arises,  whether 
a purchaser  at  execution  sale,  without  notice,  is  the  “ aggrieved 
party  ” within  the  meaning  of  the  section. 

We  think  he  is  not.  Such  a sale  is  either  valid  or  invalid ; it 
passes  the  title  to  the  purchaser  or  it  does  not.  If  it  be  a nullity 
and  passes  no  title,  the  purchaser  sustains  no  injury,  and  no 
right  of  action  for  the  forfeiture  accrues.  Such  an  action  is  not 
maintainable  even  by  a party  to  the  execution,  unless  he  has 
been  deprived  of  his  property  by  a sale  under  it  without  notice 
( Askew  v.  Ebberts,  22  Cal.  265)  ; and  if  he  has  been  deprived  of 
his  property  by  reason  of  the  fact  that  it  has  passed  from  him  by 
the  sale  to  a purchaser  at  the  sale,  then  the  latter  is  not  injured, 
for  he  has  obtained  what  he  bought. 

Mow,  the  real  property  of  an  execution  debtor,  levied  on  to 
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satisfy  the  judgment  upon  which  the  execution  issued,  does  pass 
to  the  purchaser  at  the  sale,  whether  it  was  made  with  or  without 
notice,  unless  the  sale  be  void  for  want  of  authority  to  make  it. 
Tf  authorized,  the  purchaser  is  entitled,  after  the  time  for 
redemption  expires,  to  his  deed,  and  may  compel  its  execution 
and  delivery.  The  deed  is  conclusive  evidence  of  the  facts  of 
the  sale  as  recited  in  the  deed  ( Hihn  v.  Peck,  30  Cal.  287 ; 
Blood  v.  Light,  38  Cal.  653 ; Mayo  v.  Foley,  40  Cal.  281)  ; and 
it  vests  him  with  the  title  of  the  execution  debtor.  Proof  of  the 
execution  of  a deed,  and  of  the  judgment  and  execution  are  suffi- 
cient for  recovery  by  him  in  ejectment  against  the  debtor.  The 
purchaser  is  therefore  concerned  only  noth  the  judgment,  execu- 
tion, and  sale,  as  evidenced  by  his  deed  ( Cloud  v.  El  Dorado  Co. 
12  Cal.  133;  Blood  v.  Light,  supra) ; upon  them  his  title 
depends,  and  it  is  not  affected  or  impaired  by  any  irregularities 
of  the  officer  making  the  sale.  ( Reeve  v.  Kennedy,  43  Cal.  650 ; 
Mayo  v.  Foley,  supra.)  If  notice  of  the  sale  has  been  defectively 
given,  or  has  not  been  given  at  all,  it  does  not  prejudice  the 
right  which  the  purchaser  has  acquired.  Questions,  therefore, 
appertaining  to  the  notice,  as  well  as  all  others  which  merely 
relate  to  irregularities,  are  between  the  officer  selling  and  the 
parties  to  the  execution.  ("Rorer  on  Judicial  Sales,  § 716 ; Blood 
v.  Light,  supra.)  They  are  the  only  parties  aggrieved;  and 
from  any  injury  resulting  from  such  irregularities  they  are  the 
only  parties  entitled  to  the  remedy  given  hv  section  693,  supra. 
A purchaser  to  whom  the  sale  passes  the  legal  title  of  the  execu- 
tion debtor  is  not  an  aggrieved  party,  and  is  not  entitled  to  sue 
for  the  penalty  prescribed  by  the  section. 

Wo  find  nothing  in  Sexton  v.  Nevers,  20  Pick.  451,  which  is 
in  conflict  with  this  conclusion.  That  was  an  action  on  the  case 
by  a purchaser  at  execution  sale,  who  was  the  plaintiff  in  execu- 
tion, against  an  officer  to  recover  damages  for  neglect  of  the 
officer  to  comply  with  the  requisitions  of  the  law  in  selling  real 
property,  in  consequence  of  which  the  plaintiff  had  been  de- 
prived of  the  property.  The  acts  or  omissions  of  the  officer 
were  such  as,  under  the  laws  of  Massachusetts,  rendered  the 
sale  wholly  invalid,  and  nothing  passed  to  the  plaintiff  by  the 
officers  deed.  Therefore  the  plaintiff  was  held  entitled  to  main- 
tain an  action  against  the  officer  for  the  neglect  of  duty  by 
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which  he  had  been  injured.  But  the  case  has  no  application  to 
the  question  involved  in  the  case  before  us. 

Judgment  affirmed. 

McKinstby,  J.,  concurred. 

Ross,  J.,  concurred  in  the  judgment 

Hearing  in  Bank  denied. 


fDepsrtment  Two.  — June  15,  1883.) 

MARY  0.  McCLELLAN",  Appellant,  v.  JOHN  G. 
DOWNEY,  Respondent. 

ADMINISTRATION DRONES  Of  DISTRIBUTION  CONCUJSITB  19  TO  BORETT  OR 

Administrator.  — Where  the  decree  settling  the  account  of  an  admlnis- 
trator  and  making  distribution  of  the  estate  shows  that  proof  was  made  to 
the  satisfaction  of  the  court  that  notice  was  given  as  required  by  the  statute, 
the  surety  of  the  administrator,  In  an  action  by  a distributee  to  recover  the 
sum  distributed  to  him,  cannot  be  heard  to  question  the  validity  of  the  decree. 

Id. — Community  Property  May  fb  Distributed  by  the  Decree  in  tub 
Husband's  Estate.  — The  husband  died  Intestate.  The  property  left  by 
him  was  community  property.  Pending  the  administration  of  his  estate,  the 
wife  died  Intestate.  Her  estate  was  administered  upon  and  distributed  with- 
out embracing  her  Interest  in  the  community  property,  but  the  decree  dis- 
tributing the  husband’s  estate  dealt  with  the  entire  community  property,  and 
distributed  the  wife's  Interest  to  her  heirs.  Held,  that  it  was  competent  for 
the  court  to  make  such  a decree,  no  creditor  of  hers  objecting. 


Appeal  from  a judgment  of  the  Superior  Court  of  Los 
Angeles  County. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

W.  8.  Stevens,  for  Appellant. 

Bicknell  & White  and  Graves  & Chapman,  for  Respondent. 

Mtkick,  J. — This  appeal  comes  before  us  on  the  judgment 
roll,  embracing  the  pleadings,  findings,  and  judgment.  The 
action  was  brought  by  plaintiff,  a distributee  of  the  estate  of  her 
father,  W.  J.  McClellan,  against  a surety  on  the  bond  of  the 
administrator,  to  recover  the  amount  of  money  distributed  to 
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her  by  the  decree  of  distribution  made  of  the  estate  of  her  said 
father.  The  following  are  sufficient  of  the  facts  to  explain  the 
case : — 

W.  J.  McClellan  died  intestate,  leaving,  him  surviving,  his 
wife.  Susan  A.  E.  McClellan,  and  six  children,  four  of  whom 
were  the  children  of  his  marriage  with  the  said  Susan.  The 
property  left  by  him  was  community  property.  Susan  died 
subsequent  to  her  husband,  intestate,  leaving  her  four  children 
above  mentioned  her  only  descendants,  and  her  estate  was 
administered  upon  and  distributed,  and  the  administration 
closed ; but  in  the  decree  of  distribution  of  her  estate  no  mention 
was  made  of  her  interest  in  the  estate  of  her  husband.  After- 
wards, on  the  16th  of  October,  1878,  Lindley,  the  adminis- 
trator of  the  estate  of  W.  J.  McClellan,  presented  his  final 
account  of  his  administration,  which  was  filed  in  the  court,  and 
at  the  same  time  presented  a petition  for  the  distribution  of  the 
estate.  On  the  14th  of  January,  1879,  the  Probate  Court  made 
a decree,  settling  the  account  of  the  administrator  and  distrib- 
uting the  estate.  This  decree  recited  that  the  administrator  had, 
on  the  16th  of  October,  1878,  rendered  and  presented  for  set- 
tlement and  filed  in  the  court  his  final  account  of  the  adminis- 
tration of  the  estate,  and  on  the  29th  of  October,  1878,  when 
the  matter  came  on  for  hearing,  proof  was  “ made  to  the  satis- 
faction of  the  court  that  notice  of  the  settlement  of  said  account 
and  of  the  time  and  place  of  hearing  of  the  same  had  been  duly 
given  by  the  clerk  of  this  court,  as  required  by  law  and  the  order 
of  this  court”  The  decree  also  recited  that  on  the  16th  of 
October,  1878,  the  administrator  “filed  his  petition  praying  for 
an  order  of  distribution  of  the  residue  of  said  estate  among  the 
persons  entitled,  it  appearing  to  the  court  upon  satisfactory 
proof  that  notice  of  the  hearing  of  said  petition  had  been  duly 
given  as  required  by  law  and  the  order  of  this  court”  The 
decree,  after  disallowing  some  items  contained  in  the  account, 
and  charging  the  administrator  with  other  items,  stated  the  bal- 
ance in  the  hands  of  the  administrator,  and  accordingly  settled 
the  account;  and  then  proceeded  to  distribute  the  estate,  viz., 
five  twenty-fourths  to  each  of  the  four  children  of  said  W.  J. 
and  Susan  A.  E.  McClellan,  and  two  twenty-fourths  to  each  of 
the  two  children  of  said  W.  J.  — $934.40  being  the  amount  of 
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money  distributed  to  Mary  C.,  the  plaintiff  herein,  and  for  the 
recovery  of  which  amount  this  action  was  brought.  In  making 
this  distribution  the  decree  embraced  as  well  the  one  half  of  the 
community  property  which  went  to  the  surviving  widow,  Susan, 
upon  the  death  of  her  husband,  and  upon  her  death  to  her  four 
children,  as  the  other  half  of  the  community  property  which 
went  to  the  six  children  of  said  W.  J.  — which  acounts  for  the 
difference  in  the  proportions  as  between  the  two  classes  of  chil- 
dren. 

On  the  trial  of  this  case  in  the  court  below,  the  court  found 
that  on  the  18th  of  October,  1878,  the  P rebate  Court  made  an 
order  fixing  Tuesday,  October  29,  1878,  as  the  day  for  hearing 
the  account,  and  directed  notice  to  be  given  to  all  persons  inter- 
ested in  the  estate  of  the  time  and  place  of  hearing  said  final 
account  and  petition  for  distribution,  by  posting  notices  in  at 
least  three  public  places  in  the  county  for  at  least  ten  days 
before  said  day;  that  on  the  18th  of  October,  1878,  the 
clerk  posted  notices  in  at  least  three  public  places  in  said 
county,  but  notifying  all  persons  interested  in  the  estate  to 
appear  on  the  28th  of  October,  1878,  and  stating  in  said  notice 
that'  said  28th  of  October,  1878,  was  the  day  fixed  for  said 
henring ; and  that  no  further  notice  was  given.  The  court  con,- 
cluded  that  the  decree  of  settlement  and  distribution  was  not 
duly  given  and  made,  but  on  the  contrary,  that  , the  Probate 
Court  had  no  jurisdiction  over  the  parties ; that  as  to  the  inter- 
est of  the  estate  of  Susan  A.  E.  McClellan,  it  had  no  jurisdiction 
over  the  subject-matter  for  the  purpose  of  making  distribution 
thereof  to  the  parties  interested  as  heirs  of  her  estate,  and  that 
said  decree  was  wholly  void ; and  thereupon  the  court  rendered 
judgment  for  the  defendant.  From  this  judgment  the  plaintiff 
appealed.  On  this  appeal  two  questions  are  presented : — 

First.  Can  the  defendant  in  this  action,  the  surety  of  the 
administrator,  be  heard  to  question  the  validity  of  the  decree 
settling  the  account  of  his  principal,  and  making  distribution  ? 
This  question  is  answered  by  section  1638  of  the  Code  of  Civil 
Procedure,  which  reads:  “ The  account  must  not  be  allowed  b} 
the  court  until  it  is  first  proved  that  notice  has  been  given  as 
required  by  this  chapter,  and  the  decree  must  show  that  such 
proof  was  made  to  the  satisfaction  of  the  court,  and  is  conelu- 
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sive  evidence  of  the  fact”  The  duty  was  thus  cast  upon  the 
Probate  Court  to  ascertain  if  proper  notice  had  been  given 
before  allowing  the  account,  and  it  is  directed  that  the  decree 
shall  show  that  proof  thereof  was  made  to  the  satisfaction  of  the 
court,  and  when  so  made  and  so  shown,  the  recital  thereof  in  the 
decree  is  made  conclusive  evidence  of  the  fact,  subject,  of  course, 
to  review  on  appeal  from  the  decree  in  a proper  manner. 

It  did  not,  then,  rest  with  the  trial  court  in  this  action  to 
hear  evidence  that  the  Probate'  Court  had  not  due  and  legal 
proof  that  proper  notice  had  been  given,  nor  to  find  contrary  to 
its  recital.  The  decree  of  the  Probate  Court  on  this  point  was 
full  and  ample,  as  required  by  the  statute,  as  well  as  to  the  set- 
tlement of  the  account  as  to  the  distribution,  and  is  conclusive. 

It  may  bo  remarked  that  no  question  is  made  as  to  the  regu- 
larity of  the  proceedings  for  the  issuance  of  letters  of  adminis- 
tration ; therefore  we  may  assume  that  the  court  had  jurisdiction 
of  the  estate  for  purposes  of  administering  upon  it  A coinpli 
ance  with  the  statute  in  all  subsequent  proceedings  is  all  that  can 
be  required ; and  many  of  the  cases  cited  by  respondent  have  no 
application. 

Second.  Was  it  competent  for  the  Probate  Court,  in  the  mnt- 
ler  of  the  estate  of  W.  J.  McClellan,  to  make  distribution  of  the 
share  of  the  community  property  belonging  to  the  widow,  to  her 
heirs,  she  having  died  pending  the  administration  of  her  hus- 
band’s estate  ? The  objects  of  administration  are,  to  gather  the 
property  left  by  a decedent,  pay  the  debts  and  expenses,  and  dis- 
tribute the  residue  “ among  the  persons  who  by  law  are  entitled 
thereto.”  (§  1665,  Code  Civ.  Proc.)  It  cannot  be  said  that 
the  widow’s  share  of  the  community  property  is  for  no  purpose 
the  estate  of  the  husband;  for  certain  purposes,  payment  of 
debts,  expenses  of  administration,  family  allowance,  it  is  a por- 
tion of  the  estate,  and  is  not  relieved  from  administration  until 
these  objects  are  accomplished.  If  therefore  the  widow  die 
pending  administration,  no  creditor  of  hers  objecting,  we  see 
no  objection  to  the  distribution  of  her  share  of  the  estate  to  her 
heirs,  as  being  the  persons  entitled  thereto.  It  would,  perhaps, 
be  more  orderly  to  have  her  interest  in  the  estate  distributed  in 
terms,  in  the  administration  of  her  estate,  to  her  heirs,  and  that 
such  heirs  go  with  the  decree  to  have  distribution  in  the  hns- 
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band’s  estate;  or,  to  have  distribution,  if  personal  property,  to 
her  administrator  for  the  purposes  of  administration;  but  such 
course  would  not  materially  change  the  relation  of  the  parties 
here  — it  appears  that  her  estate  was  administered  upon,  and 
we  may  presume  there  are  no  creditors  unpaid,  and  that  the 
Probate  Court  had  proof  that  she  left  no  heirs  other  than  those 
mentioned  in  the  decree.  The  notice  given  was  notice  to  all 
persons  to  come  in  and  show  cause. 

On  the  question  of  fraud  alleged  in  the  answer,  the  findings 
are  against  the  defendant.  From  the  views  above  expressed 
there  would  not  seem  to  have  been  alleged  sufficient  facts  to  show 
fraud. 

Judgment  reversed  and  cause  remanded  with  instructions  to 
render  judgment  for  plaintiff  for  $934.40  with  interest  thereon 
at  the  legal  rate  from  January  14th,  1879,  to  the  date  of  the 
judgment 

Sharp  stein,  J.,  and  Thornton,  J.,  concurred. 

Hearing  in  Bank  denied. 


tin  Bank.  — Jnnt  IS,  1883.1 

THE  CITY  ANT)  COUNTY  OF  SAN  FRANCISCO, 
Appeu-ant,  v.  SPRING  VALLEY  WATER  WORKS, 
Respondent. 

Taxation  — Assessment  of  "Capital"  and  ° Capital  Stock  " of  Corpora- 
tion.— Where,  prior  to  the  adoption  of  the  Constitution  of  1879,  all  the 
tangible  property  of  a corporation  bad  been  assessed,  and  the  taxes  paid 
thereon,  and  the  corporation  did  not  own,  or  have  (n  Its  possession,  or  under 
Its  control,  any  of  the  shares  of  Its  capital  stock,  the  same  being  owned  and 
held  by  third  persons,,  It  la  not  liable  for  taxes  assessed  upon  " capital,”  or 
upon  44  capital  stock.4' 

Appear  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  action  was  brought  to  recover  State  and  city  and  county 
taxes  for  the  fiscal  year  1877—78  upon  an  assessment  of  “ cap- 
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ital  ” six  million  dollars;  and  for  the  fiscal  year  1878-79  upon 
an  assessment  of  “ capital  stock  ” six  million  dollars. 

The  case  was  tried  upon  an  agreed  statement  of  facts,  suffi- 
ciently set  forth  in  the  opinion. 

John  P.  Bell,  and  Louis  H.  Sharp,  for  the  Appellant,  argued 
that  “ capital  ” and  “ capital  stock  ” meant  the  property,  real 
and  personal,  tangible  and  intangible,  of  the  corporation,  and 
that  the  admission  in  the  agreed  statement  of  facts  that  the 
defendant  corporation  did  not  own  or  have  in  its  possession,  or 
under  its  control,  any  of  the  shares  of  the  capital  stock  is  not  an 
admission  that  the  defendant  did  not  own,  possess  or  control  its 
capital  or  its  capital  stock ; that  the  capital  or  capital  stock  of  a 
corporation  and  the  shares  of  capital  stock  aro  distinct  things. 
(Citing  Burrall  v.  Bushwick  R.  R.  Co.  75  N.  Y.  211 : Farring- 
ton v.  Tennessee,  95  U.  S.  686;  Burroughs  on  Taxation,  143; 
Minot  v.  P.  IV.  & B.  R.  R.  Co.  5 Corp.  Cases  (18  Wall.  206), 
37 ; State  v.  Hood,  15  Rich.  181 ; People  v.  Commissioners,  etc. 
23  N.  Y.  192,  219 ; St.  Charles  St.  R.  R.  Co.  v.  Board  of 
Assessors,  31  La.  An.  853,  854;  N.  0.  & C.  R.  R.  Co.  v.  Board 
of  Assessors,  32  La.  An.  19;  Bank  Tax  Cases,  2 Wall.  200; 
Pacific  Hotel  Co.  v.  Lieb,  83  111.  610;  Porter  v.  Rockford  R. 
I.  & St.  L.  R R.  76  111.  561;  State  Railway  Tax  Cases,  92 
TJ.  S.  603 ; Nicholos  v.  N.  Haven  & Northampton  Co.  42  Conn. 
103,  122,  123,  125;  New  Haven  v.  City  Bank,  31  Conn.  106; 
State  v.  Cumberland  & Penn.  R.  R.  Co.  40  Md.  51.)  And  they 
contended  further  that  the  admission  in  the  agreed  statement 
that  all  the  tangible,  real,  and  personal  property  of  every  kind 
held  or  owned  by  the  defendant  was  assessed,  was  not  an  admis- 
sion that  its  intangible  property — its  franchise — was  assessed; 
that  the  existence  of  intangible  property  is  well  settled,  citing 
San  Jose  Oas  Light  Co.  v.  January,  57  Cal.  614;  Burke  v. 
Badlam,  57  Cal.  594;  Spring  Valley  W.  TV.  v.  Schottler,  62 
Cal.  100. 

Fox  <£  Kellogg,  and  F.  O.  Newlands,  for  Respondent,  argued 
that  the  assessment  for  “capital”  was  void,  because,  (1)  it 
embraced  all  kinds  of  property,  real  and  personal,  without 
separately  stating  or  separately  valuing  them,  and  (2)  because 
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it  created  and  produced  double  taxation  by  assessing  and  taxing 
under  this  head  all  the  property  that  the  company  possessed, 
having  already  once  assessed  it  for  the  same  year  in  another 
form  and  under  other  headings  or  titles;  and  that  the  assess- 
ment of  capital  stock  was  void  under  the  rule  in  the  case  of 
People  v.  National  Gold  Bank,  51  Cal.  508. 

McKinstry,  J. — By  the  revenue  law  of  1861  (Stata.  1801, 
p.  420),  all  property  was  taxable;  and  by  its  fifth  section  the 
term  “ personal  property  ” was  declared  to  include  “ the  capital 
stock  of  all  corporations.”  The  sixteenth  section  of  the  Act  of 
18G1  provided:  “ The  owner  or  holder  of  any  stock  ....  in 
any  incorporated  company  or  association,  the  entire  capital  of 
which  is  invested  in  property  which  is  assessed,  or  the  capital 
of  which  is  assessed,  shall  not  be  assessed  individually  for  his 
stock  in  such  company  or  association.  The  thirteenth  section 
required  that  the  assessor  should  list  and  assess  all  property  to 
the  person,  firm,  corporation,  association  or  company  “owning 
or  having  possession,  charge,  or  control  of  the  same.” 

In  People  v.  National  Gold  Bank,  51  Cal.  509,  it  had  been 
found  by  the  District  Court  that  the  capital  stock  of  the  defend- 
ant was  three  hundred  thousand  dollars,  divided  into  shares  of 
one  hundred  dollars  each ; that  such  shares  were  owned  by  per- 
sons other  than  defendant.  It  was  held  by  the  Supreme  Court 
that  the  defendant  could  be  held  liaole  for  the  taxes  sued  for 
only  on  the  theory  that  a corporation  was  liable,  under  the  pro- 
visions of  the  Revenue  Act  of  1861,  for  taxes  assessed  upon  its 
capital  stock — that  is  to  say,  the  “ capital  stock  ” regarded  as 
the  aggregate  of  the  stock  issued  by  the  corporation.  That  the 
revenue  act  referred  to  did  not  provide  that  a corporation 
should  be  so  liable,  or  be  assessed  therefor;  but  on  the  contrary, 
the  provisions  of  the  thirteenth  section  of  the  act  required  that 
the  assessor  should  list  and  assess  all  property  to  the  person, 
firm,  corporation,  or  association  “ owning  or  having  the  posses- 
sion, charge,  or  control  thereof.”  That  the  provision  of  the 
thirteenth  (sixteenth)  section  providing  that  the  owner  or  holder 
of  any  stock  in  any  corporation,  the  entire  capital  of  which  was 
assessed,  or  invested  in  property  which  was  assessed,  should 
not  be  assessed  for  his  stock,  was  in  effect  a provision  that 
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when  the  capital  was  not  so  assessed,  the  stock  should  be 
assessed  to  the  owner  thereof;  that  the  provision  of  the  thir- 
teenth section,  that  the  president  of  a corporation  should  fur- 
nish a statement  of  all  the  property  “ owned,  claimed  by,  or  in 
possession  or  control  of  the  corporation,”  “tended  strongly  to 
show  that  the  corporation  should  be  assessed  only  for  property 
owned,  claimed  by,  or  in  possession  or  control  of  the  corpora- 
tion ” ; that  the  defendant,  “ not  being  the  owner  of  the  capital 
stock,  the  same  having  been  issued  to,  and  being  held  by  other 
persons,”  was  not  liable  for  the  taxes  assessed  upon  the  same. 

It  is  urged  by  appellant  that  it  would  only  have  been  neces- 
sary to  decide  that,  under  the  act  of  Congress,  the  National 
Bank  was  not  liable  to  taxation  on  its  capital  stock  — citing 
Bank  Tax  Cases,  2 Wall.  200  — but  that  this  plain  and  decisive 
fact  was  ignored  by  the  counsel  who  argued  the  case,  and  by 
the  court  in  deciding  it.  The  report  of  the  case  shows  that 
counsel  did  cite  the  Bank  Tax  Cases  to  the  point  that  the  legis- 
lature had  not  the  power  to  levy  a tax  on  the  capital  stock  of 
national  banks,  not  owned  by  the  bunlr.  People  v.  National 
Gold  Bank  was  decided  upon  the  letter  of  the  revenue  act  of 
the  State  of  1861.  The  construction  placed  upon  that  act 
determined  the  case.  The  Act  of  1861  was  relied  upon  by 
counsel  for  the  people,  and  the  judgment  of  the  Supreme  Court 
was  made  to  rest,  and  could  properly  be  made  to  rest  upon  its 
provisions.  The  decision  in  People  v.  National  Gold  Bank  is 
therefore  an  authoritative  exposition  of  the  provisions  of  the 
Revenue  Act  of  1861. 

There  were  provisions  of  the  Political  Code,  as  the  same  read 
in  the  years  1876,  1877,  and  1878,  like  those  in  the  Revenue  Act 
of  1861,  referred  to  in  People  v.  National  Gold  Bank. 

Section  3628  directed  the  assessor  to  assess  all  property  of  the 
persons  who  “own,  claim,  have  possession  or  control  thereof.” 

Section  3640  read:  “The  owner  or  holder  of  any  stock  in 
any  firm  or  corporation,  the  entire  capital  or  property  whereof 
is  assessed,  must  not  be  assessed  individually  for  his  stock  in 
such  firm  or  corporation.” 

Section  3629  required  of  the  assessor  that  he  exact  from  each 
person  a statement  in  writing  of  “ all  property  belonging  to,  or 
claimed  by,  or  in  the  possession  of,  or  under  the  control  or 


Digitized  by  Google 


528 


San  Francisco  v.  Spring  V.  W.  W.  [Sup.  Ct 


management  of  any  corporation  of  which  such  person  is  presi- 
dent,” etc. 

It  will  be  observed  that  the  present  action  is  based  upon  as- 
sessments levied  before  the  adoption  of  the  present  Constitution. 

In  People  v.  National  Gold  Bank  it  affirmatively  appeared 
that  the  shares  of  the  capital  stock  of  the  bank  were  all  owned 
by  persons  other  than  the  bank.  When  the  present  action  was 
here  before  (54  Cal.  571  )it  was  held  that  tne  demurrer  to  the 
complaint  had  been  improperly  sustained  by  the  Superior  Court. 
The  complaint  is  a special  statutory  complaint,  and,  in  such  case, 
the  rule  that  averments  are  to  be  taken  more  strongly  against 
the  pleader  has  no  application.  When  the  plaintiff  adopts  the 
form  of  the  statute  he  states  every  fact  necessary  to  a recovery. 
Hence  it  was  properly  said  it  did  not  appear  but  that  the 
defendant  did  own  the  capital  stock  assessed  to  it.  But,  by  the 
agreed  statement  of  facts,  it  now  appears  that  the  defendant  did 
not  on  the  first  Monday  of  March,  1877,  or  on  the  first  Monday 
of  March,  1878,  or  at  any  time  during  the  fiscal  years  1877-78, 
1878-79,  own,  or  have  in  its  possession,  or  under  its  control,  any 
of  the  shares  of  the  capital  stock  of  defendant,  but  that  all  the 
shares  of  capital  stock  of  said  defendant  were,  on  such  dates,  and 
throughout  such  fiscal  years,  owned  and  held  by  persons  other 
than  the  defendant.  And  it  further  appears  in  the  agreed  state- 
ment, that  “ all  the  tangible  real  and  personal  property  of  every 
kind,  held  by  or  belonging  to  the  defendant,  in  the  city  and 
county  or  elsewhere,  was  assessed  to  said  defendant”  for  the  fis- 
cal years  1877-78  and  1878-79  for  city  and  county  and  Stato 
purposes,  and  such  assessments  were  fully  paid. 

It  follows  that  People  v.  National  Gold  Bank,  supra,  is  deci- 
sive of  this  case. 

Judgment  and  order  affirmed. 

Ross,  J.,  Myrick,  J.,  Shabpstein,  J.,  and  McKee,  J., 
concurred. 

Thornton,  J.,  concurred  in  the  judgment,  and  stated  the 
grounds  of  his  concurrence  in  the  following  opinion  filed  July 
21,  1883:— 

In  concurring  in  the  judgment  of  this  court  affirming  the 
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judgments  and  orders  in  the  causes  above  entitled,  I said  that  I 
would  at  a future  day  state  the  grounds  of  my  concurrence.  I 
now  proceed  to  do  so. 

The  assessments  on  which  these  actions  were  brought  were  for 
the  fiscal  years  1876-77,  1877-78,  and  1878-79.  The  assess- 
ment for  the  first  fiscal  year  just  mentioned  was  upon  “ capital 
eo  nomine.  That  assessment  was  counted  on  in  the  case  num- 
bered 8,213.  The  assessment  for  the  year  1877-78  was  also  on 
“ capital,”  and  that  for  the  last  year  mentioned  was  on  “ capital 
stock.”  These  were  counted  on  in  the  case  numbered  8,212. 

We  find  nothing  in  the  assessments  or  in  the  cases  which 
favors  the  idea  that  these  words  “ capital  ” and  “ capital  stock  ” 
are  used  in  the  assessments  in  other  sense  than  their  ordinary 
and  popular  one.  The  words  “ capital  ” and  “ capital  stock  ” 
have  long  had  a recognized  popular  meaning.  They  have  been 
used  so  long  in  relation  to  forms  of  association  for  conducting 
business  of  various  kinds,  in  connection  with  the  commerce, 
trade,  and  manufactures  of  the  world,  that  it  would  be  surprising 
if  they  had  not  acquired  a meaning  definite  and  well  understood 
by  all  men  of  ordinary  intelligence.  And  it  so  happens  that 
this  meaning  corresponds  with  the  definitions  of  learned  text- 
writers  and  jurists,  and  decided  cases.  Cases  may  be  found  in 
which  capital  stock  is  treated  of  with  a different  signification, 
but  this  signification  is  impressed  on  the  words  by  a statute.  The 
words  in  these  cases  have  then  a peculiar  meaning  impressed  on 
them  by  legislative  enactment,  which  the  courts  administering 
the  laws  giving  those  definitions  are  bound  to  regard  and  cannot 
depart  from,  there  being  no  constitutional  impediment  inhibit- 
ing the  State,  by  its  legislature,  from  imposing  this  definition 
on  the  words. 

What  is  this  ordinary  and  popular  meaning?  In  the  case  of 
an  individual,  say  a merchant,  it  is  the  fund  of  money  or  the 
property  on  which  he  does  business.  In  the  case  of  a voluntary 
association  of  persons  for  conducting  a business,  as,  for  instance, 
a partnership,  it  means  the  fund  of  money  or  property  controlled 
by  one  or  more  of  the  associates  employed  as  a basis  of  a busi- 
ness, on  which  and  with  which  the  business  is  to  be  commenced 
and  carried  on.  (See  Burrill’s  Diet,  word  “capital  ” ; Abbott’s 
Law  Diet.,  word  “ capital  ” ; Webster’s  Diet.,  word  “ capital  ” ; 
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Worcester’s  Diet.,  same  word;  Imperial  Diet.,  words  “ capital  ” 
and  “ stock.”)  It  is  called  capital  from  the  Latin  caput,  a head, 
because  it  is  the  chief  tiling — the  head,  beginning  and  basis  of 
an  undertaking  or  enterprise.  (See  Burrill’s  Law  Diet.,  word 
“capital.”)  Stock  has  substantially  the  same  meaning.  (See 
the  word  in  the  dictionaries  above  quoted.)  Capital  and  capital 
stock,  in  ordinary  parlance,  when  applied  to  combinations  or 
associations  for  transacting  business,  have  the  same  meaning, 
the  former  being  an  abbreviated  form  of  the  latter  Such  abbre- 
viations have  been  common  through  all  time.  Especially  is  this 
the  case  in  our  time-saving  and  labor-saving  era.  Hence,  when 
one  in  theso  days  speaks  of  the  capital  of  a partnership  or  corpo- 
ration cr  joint-stock  company,  we  readily  understand  him  as 
referring  to  the  capital  stock  of  such  associations.  (See  N.  0. 
C.  G.  L.  Co.  v.  Board  of  Assessors,  31  La.  An.  477.) 

The  cases  in  which  definitions  of  these  words  are  given  are 
numerous.  In  Bailey  v.  Clark,  21  Wall.  286,  the  question 
arose  as  to  the  meaning  of  “ capital  ” in  a revenue  act  of  the 
federal  government,  and  the  definition  thereof  is  clearly  given 
by  the  court,  speaking  by  Field,  J.  After  stating  that  the 
term  is  not  used  in  the  act  in  any  technical  sense,  but  in  its 
natural  and  ordinary  signification,  the  learned  justice  observes 
as  follows:  “ When  used  with  respect  to  the  property  of  a cor- 
poration or  association,  it  has  a settled  meaning;  it  npplies  only 
to  the  property  or  means  contributed  by  the  stockholders  as  the 
fund  or  basis  for  the  business  or  enterprise  for  which  the  cor- 
poration or  association  was  formed And  when  used 

with  respect  to  the  property  of  individuals  in  any  particular 
business,  the  term  has  substantially  the  same  import;  it  then 
means  the  property  taken  from  other  investments  or  uses,  and 
set  apart  for  and  invested  in  the  special  business,  and  in  the 
increase,  proceeds,  or  earnings  of  which  property,  beyond  the  ex- 
penditures incurred  in  its  use,  consist  of  the  profits  made  in  the 
business.”  (21  Wall.  2S6;  see  Railroad  Companies  v.  Gaines, 
97  O’.  S.  707 ; Farrington  v.  Tennessee,  95  U.  S.  686,  and  cases 
cited  in  this  case,  where  the  distinction  between  capital  stock 
and  shares  of  the  capital  stock  is  clearly  defined.) 

In  Burrall  v.  Bushwick  R.  R.  Co.  75  27.  Y.  216,  substan- 
tially the  same  definition  is  given.  The  court  there  said: 
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“ The  capital  stock  is  that  money  or  property  which  is  put  into 
a single  corporation  by  those  who,  by  subscription  therefor, 
become  members  of  the  corporate  body.  (See  People  v.  Home 
Ins.  Co.  29  Cal.  545 ; Martin  v.  Zellerbach,  38  Cal.  308,  309.) 

In  the  second  section  of  the  Act  of  April  14,  1853,  entitled, 
“An  act  to  provide  for  the  formation  of  corporations  for  certain 
purposes”  (Stats.  1853,  p.  87),  the  requisites  of  the  certificate 
of  incorporation  are  prescribed.  Among  these  are  the  amount  of 
the  capital  stock  of  the  corporation,  and  the  number  of  shares 
of  which  the  stock  shall  consist  Under  this  statute  the 
respondent  corporation  was  formed.  (See  Act  of  1858,  p.  218 ; 
Spring  Valley  W.  17.  v.  Schottler,  62  Cal.  100.)  Capital  stock 
is  referred  to  in  sections  thirteen  and  fourteen  of  the  Act  of 
1853  above  mentioned.  We  have  an  adjudication  of  its  mean- 
ing in  the  thirteenth  section  in  Martin  v.  Zellerbach,  38  Cal. 
308,  according  with  the  definitions  above  given.  There  cannot 
be  any  doubt  as  to  the  meaning  of  the  same  expression  in  the 
second  and  fourteenth  sections  — that  they  mean  the  same  as  in 
section  thirteen.  We  see  no  reason  why  “ capital  stock  ” in  the 
assessments  in  these  cases  does  not  have  the  same  significance  as 
in  these  sections. 

Reference  might  be  made  tc  many  other  cases.  A great 
many  will  be  found  collected  in  Winfield’s  Adjudged  Words 
and  Phrases,  under  words  “ capital  stock,”  and  “ stock,”  and 
Lawson’s  Concordance  under  words  “capital,”  and  “capital 
stock,”  and  “ stock.”  I have  examined  many  of  them,  and  in 
none  of  them  have  I found  the  words  “ capital  ” and  “ capital 
stock,”  when  used  in  their  natural  and  ordinary  signification, 
having  any  other  meaning  than  that  above  designated.  I think 
I can  safely  say  from  the  examination  made  that  there  is  no 
case  where  any  other  meaning  is  attached  to  the  words  referred 
to,  where  there  is  nothing  in  the  context  showing  that  they  are 
used  with  some  other  meaning,  except  the  case  of  The  People  v. 
The  National  Gold  Bank  of  D.  O.  Mills  & Co,  51  Cal.  508, 
referred  to  in  the  opinion  of  my  associates.  The  ruling  in  the 
oase  just  cited,  holding  capital  stock  to  mean  shares,  is  a depart- 
ure from  all  the  other  cases,  as  there  jvas  nothing  in  the  assess- 
ment and  nothing  in  the  statute  (see  Act  of  May  17,  1861, 
Stats,  of  1861,  p.  419)  qualifying  or  changing  the  meaning  of 
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the  words  employed  in  them  respectively.  By  the  terms  of  the 
act  (see  fifth  section  referred  to  in  the  opinion)  personal  prop- 
erty, when  used  therein,  is  to  include  inter  alia  “the  capital  stock 
of  all  corporations,  companies,  associations,  firms,  or  individual? 
doing  business  or  having  an  office  in  the  State.”  Nothing  here 
changes  the  meaning  of  capital  stock  from  its  natural  and 
ordinary  sense.  On  the  contrary,  taking  it  in  connection  with 
the  words  used  along  with  it  in  the  section,  it  is  evident  that  it 
is  used  with  that  meaning.  The  words  referred  to  are  “ com- 
panies, associations,  firms,  or  individuals.”  The  capital  stock 
means  the  same  thing  here,  as  regards  corporations,  that  it  does 
when  spoken  of  companies,  associations,  firms,  or  individuals. 
On  the  rule  noscHur  a sociis,  the  signification  indicated  is  the 
natural  and  ordinary  one. 

The  thirteenth  section  of  this  Act  of  1861  is  also  referred  to, 
in  which  it  is  provided  that  the  president  etc.,  of  the  corpora- 
tion shall  fu-nish  under  oath  “ a statement  of  all  the  real  estate 
and  personal  property  within  the  county,  owned,  claimed  by  or 
in  possession,  or  under  the  control  of  such  corporation.”  It  is 
said  there  is  no  provision  that  he  shall  furnish  a statement  of 
the  capital  stock  of  such  company.  The  capital  stock  of  the 
company  is  the  property  of  the  company.  ( Burrall  v.  Bushunck 
R.  R.  Co.  75  N.  Y.  216.)  In  that  case,  to  the  definition  of 
capital  stock  as  a corporate  fund  above  quoted,  is  added  this: 
“ That  fund  becomes  the  property  of  the  corporate  body.”  (See 
Farrington  v.  Tennessee,  95  U.  S.  686;  Barry  v.  Merchants’ 
Exchange  Co.  1 Sand.  Oh.  305,  306;  Bailey  v.  Clark,  21  Wall. 
286 ; Qashwiler  v.  Willis,  33  Cal.  11.)  In  the  cases  cited  from 
75  N.  Y.  and  95  U.  S.  the  well-known  difference  between  the 
shares  of  capital  stock,  and  the  capital  stock  is  pointed  out. 
The  capital  stock  is  as  much  owned  by  the  corporation  as  the 
capital  stock  of  a firm  is  owned  by  the  firm.  The  corporation 
owns  the  capital  in  trust  for  the  stockholders ; the  owners  of  the 
shares  are  cestuis  gue  trust.  The  president  is,  by  the  require- 
ments of  the  statute,  to  make  a statement  of  all  the  property  of 
the  corporation.  This  requisition  is  made  because  the  property 
of  the  corporation  may  exceed  the  capital  stock,  as  is  clearly 
shown  in  Barry  v.  Merchants’  Exchange  Co.  1 Sand.  Ch.  above 
quoted.  (See  pp.  306,  807.)  See  also  thirteenth  section  of  Act 
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of  1853,  under  which  the  respondent  corporation  was  formed, 
by  which  the  trustees  representing  the  corporation  are  forbidden 
to  divide,  withdraw,  or  in  any  way  pay  the  stockholders  or  any 
of  them  any  part  of  the  capital  stock  of  the  company.  (Stats. 
1853,  p.  89.) 

I see  no  reason  to  hold  that  capital  stock  either  in  the  Act  of 
1861  or  the  assessment  in  People  v.  National  Bank  etc.,  above 
cited  from  51  Cal.,  had  any  other  signification  than  its  ordinary 
one  above  given.  A contrary  ruling  is  opposed  to  principle  and 
decided  cases.  Under  these  circumstances,  with  high  regard  for 
the  court  making  the  decision,  I do  not  think  the  case  should 
be  followed. 

Indeed,  I think  the  case  was  practically  disregarded  in  the 
cases  under  consideration  when  they  were  before  this  court  on 
demurrer  to  the  complaint.  (See  San  Francisco  v.  Spring  V al- 
ley Water  Works,  54  Cal.  675,  and  another  case  with  same  title, 
54  Cal.  603.) 

I conclude  from  the  foregoing  that  the  assessment  of  the  cap- 
ital and  capital  stock  of  the  corporation  embraced  all  of  its  prop- 
erty of  every  kind  which  could  be  denominated  the  corporate 
fund  paid  in,  or  property  furnished  by  the  subscribers  or  stock- 
holders for  carrying  on  the  business  of  the  concern.  In  what- 
ever shape  it  may  exist,  'this  assessment  includes  it.  It  makes 
no  difference  that  the  capital-stock  fund  was  originally  money. 
Whatever  the  money  is  invested  in  takes  the  place  of  the  money, 
and  becomes  a part  of  the  capital  stock.  This  is  so  self-evident 
that  it  needs  no  citation  of  authority  to  sustain  it,  but  the  cases 
sustaining  it  are  numerous.  (See  New  Haven  v.  City  Bank, 
31  Conn.  109;  Bligh  v.  Brent,  2 Younge  & C.  294—5.) 

It  is  admitted  in  both  cases  that  all  the  tangible  real  and  per- 
sonal property  of  every  kind,  including  money  on  hand  or  on 
deposit,  held  by  or  belonging  to  the  defendant  in  this  State,  was 
assessed  to  defendant  for  the  fiscal  years  above  mentioned,  and 
that  the  taxes  were  fully  paid.  According  to  the  views  above 
expressed,  die  assessments  under  consideration  include  nil  the 
property  just  mentioned,  and  embrace  the  capital  stock,  and 
may  be  more  than  the  capital  stock.  (See  Bank  Tax  Case,  2 
Wall.  200;  Bank  of  Commerce  v.  N.  Y.  City,  2 Black,  620.) 

To  allow  then  a recovery  in  these  cases  would  be  to  require 
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the  defendant  to  pay  taxes  twice  on  the  same  property  for  the 
same  years,  which  is  opposed  to  all  law  and  should  not  be  per- 
mitted. 

It  has  been  stated  in  a former  part  of  this  opinion  that  the 
words  “ capital  ” and  “ capital  stock  ” have  been  impressed  by 
legislation  with  a meaning  different  from  its  popular,  natural, 
and  ordinary  one.  Such  is  the  case,  in  the  cases  cited  by  coun- 
sel for  appellant  from  the  Louisiana  and  Illinois  reports,  as  au 
examination  of  them  will  show. 

The  Illinois  eases  cited  are:  Porter  v.  Rockford,  R.  I.  £ St.  L. 
R.  Co.  76  111.  561 ; Pacific  Hotel  Co.  v.  Lieb,  83  El.  610 ; C. 
B.  £ Q.  R.  R.  Co.  v.  Sides,  88  111.  324;  Danville  Manufac- 
turing Co.  v.  Parks,  88  111.  4G4;  Quincy  Bridge.  Co.  y.  Adam* 
Co.  88  El.  621 ; 0.  £ M.  R.  R.  Co.  v.  Weber,  96  El.  448 ; C.  P. 
£ S.  W.  R.  Co.  v.  Raymond  et  al.  97  El.  212;  to  which  might- 
be  added  Republic  Life  Insurance  Co.  v.  Poliak,  75  El.  292; 
Ottawa  Glass  Co.  v.  McCaleb,  81  111.  556;  and  Iluck  v.  Chi- 
cago £ Alton  Railroad  Co.  86  111.  352. 

The  cases  cited  from  Louisiana  are  City  of  New  Orleans  v. 
Mechanics’  £ T.  Insurance  Co.  30  La.  An.  Part.  2,  876-8; 
New  Orleans  Gas  Light  Co.  v.  Board  of  Assessors,  31  La.  An. 
475;  City  of  New  Orleans  v.  Canal  B.  Co.  32  La.  An.  160, 
State  v.  Louisiana  Sav.  Bk.  £ S.  D.  Co.  32  La.  An.  1136. 

The  Illinois  cases  relate  to  the  system  of  revenuo  of  the  State 
of  Elinois,  mainly  to  the  Revenue  Act  of  1872,  and  the  rules 
and  regulations  made  by  authority  of  that  act,  having  the  force 
of  a statute,  and  the  meaning  attributed  to  the  words  “ capital 
stock  ” is  that  imposed  on  them  by  the  statute  and  the  rules  and 
regulations.  In  the  case  of  O.  £ M.  R.  R.  Co.  v.  Weber,  96 
El.,  above  cited,  the  meaning  is  stated  as  follows:  “The  term 
‘ capital  stock  ’ means  all  the  property  and  rights  of  the  corpo- 
ration of  every  kind  and  nature  wherever  located.”  (96  111. 
448.)  This  meaning  is  attributed  to  “ capital  stock”  in  all  these 
cases;  a meaning  broad  enough  to  include  franchise  as  part  of 
the  property  of  the  corporation.  Indeed  the  statute  requires 
the  capital  stock  of  all  companies  and  .associations  to  be  so  val- 
ued as  to  include  franchise.  (See  3d  section  of  Act  of  March 
30,  1872,  the  text  of  which  will  be  found  in  92  U.  S.  57S; 
see,  also,  Porter  v.  Rockford,  R.  I.  £ St.  L.  R.  Co.,  cited  above, 
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where  it  is  distinctly  held.)  A lucid  exposition  of  the  system 
of  taxation  under  the  laws  of  Illinois  will  be  found  in  the  opin- 
ion of  the  Supreme  Court  of  the  United  States,  drawn  up  by 
Justice  Miller  in  State  Railroad  Tax  Cases,  92  U.  S.  575, 
approving  the  early  cases  in  Illinois,  among  which  is  mentioned 
Porter's  case,  above  cited.  (92  U.  S.  617.)  The  opinion  in 
this  case  also  shows  that  the  broad  meaning  attributed  to  capital 
stock  in  the  cases  above  referred  to  is  derived  as  above  stated. 
In  the  report  of  this  case  will  be  found  the  rules  and  regula- 
tions above  referred  to. 

It  will  be  seen,  from  an  examination  of  the  Louisiana  cases, 
that  the  value  of  the  capital  or  capital  stock  is  to  be  ascertained 
from  the  market  price  of  the  stock  or  any  other  manner.  This 
is  so  declared  by  statute.  ( N . 0.  City  Gas  L.  Co.  v.  Board  of 
Assessors,  31  La.  An.  477,  where  the  statute  is  referred  to.)  When 
so  ascertained  it  includes  franchise.  (See  page  last  cited,  Comm. 
v.  Hamilton  Mfg.  Co.  12  Allen,  298-304;  Nichols  v.  New 
Haven,  etc.Co.  42  Conn.  122.)  From  this  value  is  to  be  deducted 
the  value  of  the  real  and  personal  estate  separately  assessed ; the 
remainder  is  the  value  of  the  capital  stock  to  be  assessed,  and 
may  be  designated  in  the  assessment  as  capital  stock.  (See  case 
just  cited,  State  v.  La.  Sav.  Bk.  and  S.  D.  Co.  32  La.  An.  113S ; 
and  City  of  N.  0.  v.  N.  0.  Canal  and  Banking  Co.  29  La.  An. 
851.)  These  cases  are  interpretations  of  the  revenue  laws  of 
Louisiana,  and  the  courts  of  that  State,  in  administering  its  laws, 
have  held  capital  stock  to  have  the  signification  above  indicated. 

But  it  is  said  capital  stock  includes  franchise,  and  the  cases 
just  above  mentioned  are  cited  on  behalf  of  appellant  to  sustain 
this  position.  We  have  already  stated  what  the  meaning  of  cap- 
ital stock  is  when  used  in  its  ordinary  legal  acceptation,  and  it 
is  so  used,  we  think,  in  the  assessments  in  these  cases,  and  there 
is  nothing  in  the  statute  under  which  these  assessments  were 
made  giving  any  other  meaning  to  these  words.  The  definition 
given  in  a previous  part  of  this  opinion  is  sustained  by  the 
authorities.  The  meaning  given  to  capital  stock  by  the  courts 
of  Illinois  and  Louisiana  in  the  cases  above  cited  includes  fran- 
chises, and  such  meaning  is,  as  we  have  shown, derived  from  the 
construction  of  the  laws  respecting  revenue  systems  of  those 
States.  Gordon  v.  Appeal  Tax  Court,  3 How.  133,  150.  is  a 
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direct  authority  that  the  franchise  is  different  property  from  the 
capital  stock,  though  they  are  both  the  property  of  the  corpora- 
tion. (See  also  Bligh  v.  Brent,  2 Younge  & C.  294.) 

But  it  is  further  argued  that  the  capital  stock,  or  some  por- 
tion  of  it,  may  have  been  in  a franchise,  and  as  the  action  of  the 
assessor  must  be  held  regular  and  lawful  until  the  contrary  is 
shown,  the  assessments  ought  to  be  sustained  on  the  ground  that 
the  assessor  assessed  such  property,  and  it  is  not  made  to  appear 
that  the  respondent  did  not  own  such  property  when  the  assess- 
ments were  made.  If  the  respondent  had  purchased  such  a 
franchise,  it  can  scarcely  be  conceived  as  existing  unconnected 
with  property,  and  in  assessing  such  property,  the  value  of  the 
franchise  would  be  taken  into  account  in  estimating  its  value. 
No  allusion  is  here  made  to  the  acquisition  of  the  rights  or  fran- 
chises of  one  corporation  by  another.  In  such  a case  there  is 
usually  a consolidation  or  amalgamation,  another  corporation  is 
formed,  and  the  franchise  of  such  new  being  is  to  be  assessed  in 
the  mode  most  common,  by  taking  the  aggregate  value  of  the 
shares  of  the  capital  stock,  and  deducting  from  such  aggregate 
the  assessed  value  of  the  tangible  property  of  the  corporation. 
(As  an  instance,  see  the  case  of  consolidation  of  the  two  cases 
referred  to  in  N.  0.  City  Gas  Light  Co.  v.  Board  of  Assessors,  31 
La.  An.  476,  above  cited.)  So  if,  in  the  case  of  the  admitted 
assessment  of  the  tangible  property  of  the  corporation  in  this 
case  the  value  of  any  right  in  the  nature  of  a franchise  entered 
into  such  property,  it  should  be  presumed  that  it  was  taken  into 
account  bv  the  assessor  in  ascertaining  the  value  of  such  prop- 
erty and  was  included  in  the  assessments  sued  on. 

If  the  assessor  intended  to  include  the  franchise  or  faculty  of 
being  a corporation  in  the  assessments,  it  was  an  easy  matter  to 
signify  such  intention  bv  designating  it  as  “ franchise  ” or  using 
some  other  words  which  on  a fair  interpretation  would  evince 
such  intention,  as  in  N.  0.  C.  G.  L.  Co.  v.  Board  of  Assessors, 
cited  above,  where  the  assessment  was  of  “capital  and  other 
values”  (31  La.  An.  475) ; and  in  some  such  mode  the  assess- 
ment of  such  franchise  should  be  made. 

In  coming  to  the  conclusion  herein  reached,  I lay  out  of  view 
entirely  the  fact  admitted  in  the  cases,  that  the  shares  of  the  cap- 
ital stock  had  been  sold  to  other  persons,  and  were  not  the  prop- 
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erty  of  tBe  corporation  when  the  assessments  were  made.  Such 
matter  is  entirely  immaterial  in  the  view  taken  in  this  opinion. 
I put  my  concurrence  in  the  judgment  of  my  associates  on  the 
distinct  ground  that  to  allow  a recovery  in  these  cases  would  be 
to  sanction  double  taxation;  that  the  capital  or  capital  stock  had 
already  been  assessed  in  assessing  the  tangible  property  of  every 
kind  owned  by  respondent,  upon  which  last  assessments  the 
taxes  had  been  paid. 

Rehearing  denied. 


tin  Bank.  — lone  IS,  1883.]  • 

THE  SOUTHERN  PACIFIC  RAILROAD  COMPANY, 
Appellant,  v.  H.  M.  CRAMPTON,  Respondent. 

Findings.  — Judgment  and  order  refusing  a new  trial  reversed  for  want  of  a 
finding  on  one  of  the  Issues  presented  bj  the  pleadings. 

Appeal  from  a judgment  of  the  Superior  Court  of  Los 
Angeles  County,  and  from  an  order  refusing  a new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Glassell  & Smith,  for  Appellant 

James  H.  Blanchard,  for  Respondent 

Pee  Curiam. — In  this  case  an  issue  was  joined  to  the  effect 
that  the  premises  in  controversy  were  within  the  exterior  limits 
of  a Mexican  grant  known  as  the  Rancho  San  Jose.  On  this 

issue  there  was  no  finding.  The  court  found  that  the  premises 
were  within  the  exterior  limits  of  a survey  of  the  rancho  above 
mentioned  made  by  Thompson  in  August,  1868,  which  survey 
was  set  aside;  that  it  was  not  within  the  exterior  limits  of  a 
survey  made  previously  to  that  of  Thompson,  which  survey 
was  also  set  aside;  that  in  1874  a re-survey  was  made  which 
excluded  the  land  in  suit.  All  of  these  surveys  were  made  by 
authority  of  the  United  States,  and  on  the  survey  of  1874  a 
patent  was  issued. 

It  was  further  found  that  the  premises  in  controversy  were 
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not  within  the  limits  of  the  survey  of  1874,  or  within  the 
patent. 

It  will  be  seen  from  the  preceding  recapitulation  that  there 
was  no  finding  upon  the  issue  above  stated. 

The  cause  must  therefore  go  back  for  a new  trial  that  there 
may  be  a finding  on  the  issue  mentioned.  We  find  no  other 
error  in  the  record. 

Judgment  and  order  reversed  and  cause  remanded  for  a new 
trial. 


[Dejwrtment  One.  — June  18,  1888.] 

HENRY  PIERCE,  Respondent,  v.  J.  W.  WHITING 
et  ae.,  Appellants. 

\ 

Attachment  — Undertaking  to  Release  Property  — Recitals.  — An  under 
taking  was  given  to  obtain  the  release  of  personal  property  from  attachment. 
The  undertaking  recited  the  commencement  of  the  attachment  eult,  and  that 
certain  property  of  the  defendant  therein  bad  been  seized  by  the  sheriff  under 
the  attachment.  The  only  property  attached  was  a vessel  known  as  the 
Startled  Fawn,  and  on  the  giving  of  the  undertaking  the  property  was  re- 
leased. Held,  that  the  recitals  In  the  undertaking  were  conclusive  as  between 
the  parties,  and  that  the  sureties  were  precluded  from  showing  that  the 
property  did  not  belong  to  the  defendant  In  the  attachment  suit. 

Id.  — Demand  — Pleading.  — The  undertaking  stipulated  that  in  case  of  the 
recovery  of  a Judgment  by  the  plaintiff  In  the  attachment  suit,  the  defendant 
should  surrender  the  property  on  demand  to  be  applied  In  payment  of  the 
judgment,  or  that  In  default  thereof  he  and  bis  sureties  would  on  demaud  pay 
to  the  plaintiff  the  value  of  the  property  not  exceeding  a specified  sum.  The 
only  demand  alleged  In  the  complaint  was  a demand  on  the  principal  for  the 
amount  of  the  payment,  and  for  the  redellvery  of  the  property.  Held,  that 
In  order  to  maintain  an  action  against  the  sureties  on  the  undertaking,  a de- 
mand upon  them  and  their  principal  for  the  payment  of  the  value  of  the 
property  was  also  necessary,  and  that  the  complaint  was  fatally  defective  in 
falling  to  allege  such  a demand. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  facta  are  sufficiently  stated  in  the  opinion  of  the  court. 

J.  G.  Bates,  for  Appellant. 

A demand  on  the  sureties  was  necessary.  (Chitty  on  Plead- 
ings, 15  Am.  Ed.  vol.  1,  p.  331 ; Morgan  v.  Menzies,  60  Cal. 
341;  Williamson  v.  Blattan,  9 Cal.  500;  Bush  v.  Stevens,  24 
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Wend.  257 ; Nelson  v.  Bostwick,  5 Hill,  37 ; Douglass  v.  Balk 
bone,  5 Hill,  143;  Smith  v.  Jewell,  14  Gray,  223;  Kinkead  v. 
Shreve,  17  CaL  275;  Palmer  v.  Vance,  13  Cal.  558;  Baker  v. 
Fuller,  21  Pick.  322;  Hogins  v.  Arnold,  15  Pick.  263;  Barnes 
v.  Parker,  8 Met  134;  Southwick  v.  First  Nat.  Bank  of  Mem- 
phis, 84  N.  Y.  428 ; Munger  v.  Albany  City  National  Bank, 
85  N.  Y.  583 ; Kettle  v.  Lipe,  6 Barb.  469 ; QiUett  v.  Balcom, 
6 Barb.  373.) 

Surety  may  show  defendant  did  not  own  property.  (Bauer 
v.  Antoine,  22  La.  An.  145;  Smith  v.  JeweU,  14  Gray,  223; 
Koeniger  v.  Creed,  58  Ind.  554.) 

Oeorge  A.  Nourse,  for  Respondent 

The  recitals  in  the  undertaking  as  to  the  ownership  of  the 
property  attached  concludes  the  sureties.  (Smith  v.  Fargo,  57 
Cal.  157 ; McMillan  v.  Dana,  18  Cal.  339;  Bowers  v.  Beck,  2 
Nev.  150;  Drake  on  Attachment,  § 339;  Decker  v.  Judson,  16 
N.  Y.  439.) 

No  demand  of  the  sureties  was  necessary.  (Halleck  v.  Moss, 
22  Cal.  266;  Ziel  v.  Dukes,  12  Cal.  479;  Wenman  v.  Mohawk 
Ins.  Co.  13  Wend.  268;  Robinson  v.  Williams,  8 Met  451-56: 
Metrovich-v.  Jovovich,  58  Cal.  341.) 

McKee,  J. — This  suit  is  founded  upon  an  undertaking, 
given  in  an  attachment  suit  brought  by  the  plaintiff  against 
Frederick  A.  Hyde.  The  undertaking  was  given  for  the  re- 
lease from  attachment  of  the  yacht  Startled  Fawn,  which  had 
been  seized,  by  the  attachment  issued  in  the  case,  as  the  prop- 
erty of  the  said  Hyde,  to  secure  payment  of  any  judgment 
which  might  be  recovered  in  the  action  against  him.  By  the 
undertaking,  the  defendants  promised  that  in  case  the  plaintiff 
recovered  judgment  against  Hyde  in  the  action,  he  would,  on 
demand,  redeliver  the  property  so  released  from  the  attachment, 
to  the  proper  officer  to  be  applied  to  the  payment  of  the  judg- 
ment; or  that,  in  default  thereof,  he  and  the  sureties  would,  on 
demand,  pay  to  the  plaintiff  the  full  value  of  the  property 
released,  not  exceeding  the  sum  of  two  thousand  five  hundred 
dollars. 

In  the  attachment  suit  judgment  was  recovered  against  Ilydc. 
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The  judgment  remained  unsatisfied,  and  an  execution  was  regu- 
larly issued  upon  it  and  placed  in  the  hands  of  the  pro[»er 
officer,  for  collection  according  to  law.  The  officer,  with  the 
execution  in  hand,  demanded  of  Hyde  payment  of  the  judgment 
and  a redelivery  of  the  yacht  to  be  applied  to  the  satisfaction 
of  the  judgment.  But  the  judgment  was  not  paid,  nor  was  the 
yacht  redelivered,  and  hence  this  suit  upon  the  undertaking. 

The  plaintiff  had  judgment,  from  which  the  defendants 
appeal;  and  it  is  contended,  first,  that  the  judgment  is  erro- 
neous, because  the  court  on  the  trial  of  the  case  excluded  evi- 
dence, which  they  offered,  to  prove  that  the  yacht,  when  it  was 
attached,  was  not  the  property  of  Hyde. 

But  their  undertaking  recites  the  bringing  of  the  attachment 
suit ; the  issuance  of  the  writ  of  attachment  therein  against  the 
defendant  Hyde,  and  the  attachment  of  his  property,  namely, 
the  yacht  called  the  Startled  Fawn,  and  that  upon  the  execution 
of  the  undertaking  in  accordance  with  the  provisions  of  sections 
554  and  555  of  the  Code  of  Civil  Procedure,  the  property  was 
released  by  order  of  the  court  from  the  attachment.  These 
recitals  are  as  between  the  parties  to  the  undertaking  conclusive 
evidence  of  the  facts  recited.  (Sub.  2,  § 1962,  Code  Civ.  Proc. ; 
Palmer  v.  Vance,  13  Cal.  558;  Smith  v.  Fargo,  57  Cal.  157; 
Bowers  v.  Beck,  2 Nev.  150;  Drake  on  Attachment,  § 339.) 
There  was,  therefore,  no  error  in  excluding  the  evidence. 

But  it  is  contended,  secondly,  that  the  action  itself  was  not 
maintainable  against  the  defendants,  because  the  complaint 
failed  to  show  or  aver  any  demand  on  them  to  pay  the  value  of 
the  property  released  from  the  attachment 

Demand  and  refusal  by  the  principal  to  pay  the  amount  of 
the  judgment,  and  to  redeliver  the  property  released  from  the 
attachment,  to  be  applied  to  the  satisfaction  of  the  judgment,  are 
averred  and  found.  But  the  defendants  did  not  bind  them- 
selves to  pay  the  judgment,  nor  are  they  sued  for  its  non-pay- 
ment; they  are  sued  for  a breach  of  their  obligation  to  pay  the 
value  of  the  property  which  their  principal  refused  to  deliver. 
In  default  of  redelivery  they  were  bound  to  pay  the  vafiie  of 
the  property,  but  only  according  to  the  terms  of  their  contract. 
By  those  terms  the  rights  and  remedies  of  the  parties  are  to  be 
determined ; for  the  law  binds  a party  to  a contract  only  accorti- 


-• 


Digitized  by  Google 


June,  1883.] 


PlEBCE  V.  WHITING. 


541 


ing  to  its  terms.  Now  the  terms  are  that  in  case  of  default  by 
their  principal  to  deliver  the  property,  to  be  applied  to  the  sat- 
isfaction of  the  judgment  against  him,  he,  and  they,  as  sureties 
for  him,  will  pay  the  value  of  the  property  on  demand.  This 
is  not  an  independent  promise  to  pay  an  indebtedness  of  their 
own,  or  a certain  stum  of  money  10  another.  If  it  were,  no 
demand  would  be  necessary  as  preliminary  to  payment.  The 
rule  is  that  where  a person  promises,  without  qualification,  to 
pay  money  to  another,  either  generally  or  on  demand,  the  money 
becomes  due  simultaneously  with  the  promise,  and  in  default  of 
payment  suit  may  be  maintained  against  the  promisor  without  a 
demand  in  fact  ( Quimby  v.  Lyon,  63  Cal.  394 ; Thompson  v. 
Ketcham,  8 Johns.  189 ; Bank  of  Columbia  v.  Hagner,  1 Peters, 
455. ) But  it  is  otherwise  where  the  duty  to  pay  does  not  arise 
until  after  demand,  or  where  there  is  a promise  by  sureties  to 
pay  a collateral  sum  on  demand.  In  such  cases  there  must  be  a 
demand  in  fact  before  suit  is  brought  The  rule  in  those  cases 
is  thus  stated  by  Mr.  Addison,  in  his  work  on  Contracts: 
“ Where  by  the  expressed  terms  of  a contract  the  duty  to  pay 
money,  or  to  tender  .some  particular  service  is  not  to  arise  until 
after  demand  has  been  made,  there  is  no  cause  of  action  until 
demand  has  been  made.  Thus  where  a man  covenants  or  agrees 
to  pay  the  debt  of  some  third  party,  on  demand,  or  to  deliver 
up  a bond  to  be  canceled  on  request,  there  the  demand  or 
request  is  a condition  precedent  to  the  existence  of  any  cause  of 
action.” 

The  case  of  Sicklemore  v.  Thistleton,  6 Maule  & S.  9,  illus- 
trates the  rule  as  to  promise  for  payment  of  money  to  a third 
person.  In  that  case  the  plaintiff  declared  upon  a lease  in 
which  the  defendant  had,  as  surety  for  the  tenant,  covenanted 
“ that  the  tenant  should  at  all  times  during  his  term,  well  and 
truly  pay  or  cause  to  be  paid  to  the  plaintiff  the  rents  as  they 
became  due,  according  to  the  terms  of  the  lease,  and  that  in  case 
the  tenant  should  neglect  to  pay  the  rent  for  forty  days,  defend- 
ant shall  pay  on  demand.”  Speaking  of  the  covenant  of  the 
surety,  Lord  Ellenborough  said:  “I  own  that  I cannot  help 

thinking  this  is  a qualified  covenant,  and  that  the  stipulation, 
that  if  the  lessee  shall  neglect  to  pay  for  forty  days,  the  surety 
shall  pay  on  demand  ....  does,  in  reasonable  construction, 
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pervade  and  restrain  the  former  covenant.  According  to  the 
authority  of  Brouming  v.  Wright,  2 Bos.  & P.  13,  covenants 
ought  to  be  construed  with  due  regard  to  the  intention  of  the 
parties,  as  it  is  to  be  collected  from  the  whole  context  of  the 
instrument,  so  as  to  make  one  entire  and  consistent  construction 
of  the  whole.  And  it  appears  to  me  that  that  would  not  be  a 
consistent  or  just  construction  of  this  instrument,  which  would 
have  the  effect  of  making  the  defendant,  who  is  only  a surety, 
liable  in  the  first  instance,  without  notice,  immediately  upon  the 
rent  becoming  due.”  And  Bayley,  J.,  said : “ It  is  not  possible 
that  the  latter  clause,  as  it  regards  the  surety,  is  a qualification 
of  the  former.  Covenants  must  necessarily  be  construed  all 
together  in  order  to  attain  their  true  meaning.  The  meaning 
of  these  covenants  is,  that  the  defendant  does  not  become  charge- 
able eo  instanti  the  rent  becomes  due,  but  only  after  forty  days 
non-payment  and  after  demand  made.” 

It  is  a well-settled  rule  of  law,  says  the  Supreme  Court  of 
Kentucky,  that  wherever  one  party  is  required  to  do  an  act 
upon  the  demand  of  another,  performance  or  an  offer  to  perform 
must  be  within  a reasonable  time  after  demand ; that  is,  “ so 
much  time  as  is  necessary  to  do  conveniently  what  the  contract 
requires  to  be  done.”  And  this  of  course  depends  upon  the 
nature  of  the  act  to  be  done,  and  the  relative  situation  and  cir- 
cumstances of  the  parties.  When  the  contract  is  for  the  pay- 
ment of  money  on  demand,  it  has  been  held  that  a failure  to 
comply,  immediately,  with  the  demand,  affords  a groundof  action. 
(Blackwellr.  Fosters,  1 Met.  Ky.  88.)  A demand  before  suit  was 
therefore  essential  to  fix  the  liability  of  the  defendants  upon 
their  undertaking.  They  promised  upon  the  express  condition 
that  demand  should  be  made  upon  them  and  their  principal  for 
the  payment  of  the  value  of  the  property  released  in  case  of  his 
failure  to  redeliver  it.  The  complaint  was,  therefore,  defective 
in  not  containing  an  averment  of  demand.  So  in  Morgan  v. 
Menzies,  60  Cal.  341,  where  an  action  was  brousrht  on  an  attach- 
ment bond  conditioned  for  the  payment  to  the  defendant,  in  the 
attachment  suit,  in  case  he  recovered  judgment,  of  all  costs  and 
damages  sustained  by  reason  of  the  attachment,  not  exceeding  a 
certain  sum  of  money,  this  court  held  that  the  complaint  was 
insufficient,  on  the  grounds  that  there  were  no  averments  in  the 
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complaint  that  payment  had  not  been  made,  or  that  a demand 
had  been  made. 

Metrovich  v.  Jovovich,  58  Cal.  341,  is  not  analogous  to  the 
ease  in  hand.  In  that  case  demand  of  the  property  released  was 
made  of  the  defendants,  and  the  principal  question  involved  was, 
whether  the  terms  of  their  undertaking  were  complied  with  by 
an  offer  to  return  or  by  a return  of  a portion  of  the  property 
attached.  Nor  does  Halleck  v.  Moss,  22  Cal.  266,  conflict  with 
the  views  herein  expressed.  That  was  an  action  upon  an  indem- 
nity against  loss  in  a sale  of  stock,  in  which  the  promisor,  by 
an  independent  agreement,  undertook  to  pay  to  plaintiff,  on 
demand,  any  deficiency  resulting  from  a sale  of  the  stock,  and 
the  Supreme  Court  held  that  as  the  promisor  had  notice  of  the 
sale  and  of  the  deficiency,  his  promise  to  pay  was  absolute  and 
no  demand  was  necessary.  His  promise  was  not  collateral  to  a 
third  person.  The  relation  of  principal  and  surety  did  not 
exist  between  the  parties  to  the  indemnity.  “ We  cannot,”  say 
the  court,  “ see  anything  in  the  contract  which  gives  him  the 
rights  of  a surety.  We  might  inquire  whose  liability  to  pay 
does  he  guarantee,  or  for  whom  is  he  surety.  The  contract  is 
solely  his  own.”  The  difference  between  that  case  and  the  case 
in  hand  lies  in  the  fact  that  in  that  there  was  a duty  to  pay  and 
no  actual  demand  was  necessary.  The  bringing  of  the  suit  was 
sufficient.  In  this  the  promise  to  pay  a collateral  sum  on  de- 
mand was  in  the  nature  of  a penalty,  and  not  as  a precedent 
duty,  and  therefore  a demand  was  necessary  before  action 
brought  For  the  demand  is  part  and  parcel  of  the  contract, 
and  must  be  proved,  and  no  cause  of  action  arises  until  a demand 
bo  made. 

If  there  is  any  principle  of  law  well  settled,  it  is  that  the  lia- 
bility of  sureties  is  not  to  be  extended  beyond  the  terms  of  their 
contract.  To  the  extent  and  in  the  manner  and  under  the  cir- 
cumstances pointed  out  in  their  obligation  they  are  bound,  and 
no  further;  they  are  entitled  to  stand  on  its  precise  terms. 
( People,  v.  Buster,  11  Cal.  215;  People  v.  Breyfogle,  17  Cal. 
504;  Tarpey  v.  Shillinberger , 10  Cal.  391;  Smith  v.  United 
States,  2 Wall.  234;  Miller  v.  Stewart,  9 Wheat.  703.) 

Judgment  reversed  and  cause  remanded,  with  direction  to  the 
court  below  to  sustain  the  demurrer. 

Roes,  J.,  and  MoKinstby,  J.,  concurred. 
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THE  PEOPLE,  Respondent,  v.  WONG  AH'  TEAK, 

Appellant. 

Path  t nal  Law  — JCSTiriABU  Hohicid*.  — A person  who  baa  sought  a com- 
oat for  the  purpose  of  taking  advantage  of  another,  may  afterwards  endeavor 
fo  decline  any  further  struggle,  and  If  be  really  and  In  good  faith  does  so  be- 
fore killing  the  person  with  whom  be  sought  the  combat,  be  may  Justify  the 
killing  on  the  same  grounds  as  he  might  If  he  had  not  originally  sought  the 
combat  for  such  purpose. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Attorney-General,  for  Respondent. 

James  Maguire,  for  Appellant. 

SitARPSTEiN,  J. — The  court,  in  charging  the  juiy  as  to  what 
would  constitute  justifiable  homicide,  said : “ Homicide  is  justi- 
fiable when  committed  in  necessary  self-defense,  but  to  justify  a 
person  in  killing  another  in  self-defense,  it  must  appear  that  the 
danger  was  so  urgent  and  pressing  that  in  order  to  save  his  own 
life,  or  to  prevent  his  receiving  great  bodily  harm,  the  killing  of 
the  other  is  absolutely  necessary,  and  it  must  appear  also  that 
the  person  killed  was  the  assailant.  It  must  appear  also  that  the 
deceased  person  was  the  assailant,  or  that  the  person  killing  had 
really  and  in  good  faith  endeavored  to  decline  any  further  strug- 
gle before  the  mortal  blow  was  given.  A bare  fear  of  the  com- 
mission of  any  of  the  offenses  or  injuries  which  I have  just 
spoken  of  as  justifying  a homicide  is  not  sufficient  to  justify  it, 
but  the  circumstances  must  be  sufficient  to  excite  the  fears  of  a 
reasonable  person,  and  the  person  killing  must  have  acted  under 
the  influence  of  such  fears  alone,  without  any  mixture  of  malice, 
and  without  having  sought  the  combat  himself,  for  the  purpose 
of  taking  an  advantage  of  the  person  killed 
If  such  be  the  law  it  follows  that  one  who  had  sought  a combat 
with  another  for  the  purpose  of  taking  an  advantage  of  him, 
could  never  be  justified  in  killing  the  person  with  whom  he 
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sought  such  combat  for  such  purpose,  although  he  “ really  and 
. in  good  faith  endeavored  to  decline  any  further  struggle  before 
the  mortal  blow  was  given.” 

But  such  is  not  the  law.  A person  who  has  sought  a combat 
for  the  purpose  of  taking  advantage  of  another,  may  afterwards 
endeavor  to  decline  any  further  struggle,  and,  if  he  really  and  in 
good  faith  does  so  before  killing  the  person  with  whom  he 
sought  such  combat  for  such  purpose,  he  may  justify  the  killing 
on  the  same  grounds  as  he  might,  if  he  had  not  originally  sought 
such  combat  for  such  purpose.  An  instruction  to  the  contrary 
would  be  erroneous  in  any  case. 

Judgment  and  order  reversed  and  cause  remanded  for  new 
trial. 

TnoRHTOH,  J.,  Ross,  J.,  and  McKinstby,  J.,  concurred. 

McKee,  J. — I dissent.  Conceding  that  the  closing  portion 
of  the  last  instruction  to  the  jury  be  erroneous,  yet  I think  it  is 
error  without  injury;  because  there  was  nothing  in  the  evidence, 
as  it  appears  in  the  record,  which  tended  to  prove  that  the  de- 
fendant sought  a combat  with  the  deceased  for  the  purpose  of 
taking  an  advantage  of  him,  or  that  the  homicide  was  committed 
in  a combat  between  the  defendant  and  the  deceased ; that  por- 
tion of  the  instruction  was  therefore  irrelevant  to  the  evidence 
in  the  case.  Besides,  the  instruction  itself  was  qualified  by  the 
other  parts  of  the  charge  of  the  court,  in  such  a manner  that  the 
jury  could  not  have  been  misled  by  the  objectionable  part  of 
the  instruction. 

Myrick,  J.,  concurred  in  the  dissenting  opinion  of  Mb.  Jus- 
tice McKee. 


[In  Bank. — June  22,  1S83.] 

J.  B.  SOUTHARD,  Respondent,  v.  JOHN  McBROWN 
et  ai..,  Appeli.ants. 

Execution  — Levi  Upon  Judgment — Paioa  Assignment.  — No  right*  are 
acquired  under  an  execution  sale  of  a judgment  which  bad  been  assigned  for 
value  prior  to  the  levj,  notwithstanding  the  assignment  bad  not  been  Sled, 
and  no  notice  of  It  given  to  the  purchaser. 

LJC11I.  Cat S3. 
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Apprat.  from  an  order  of  the  Superior  Court  of  the  city  and 
county  of  San  Francisco  refusing  to  direct  the  satisfaction  of  a 
judgment 

* 

The  facts  are  sufficiently  stated  in  the  opinion  of  Mb.  Jus 
TICE  MyBIOK. 

James  A.  T Vaymire,  for  Appellants. 

J.  M.  Seawell,  for  Respondent 

Myrick,  J. — The  plaintiff  Southard  recovered  a judgment 
in  a District  Court  against  the  defendant,  McBrown,  for  $3,000 
damages  and  $256.50  costs.  The  plaintiff  assigned  the  judg- 
ment for  value,  and  by  intermediate  assignments  Benson 
became  the  owner  also  for  value.  The  assignments,  however, 
were  not  filed,  nor  did  McBrown  have  notice  thereof.  McBrown 
had  a judgment  against  Southard  in  another  District  Court  for 
$22  costs.  Upon  this  latter  judgment  McBrown  obtained  a 
writ  of  execution,  upon  which  the  sheriff  assumed  to  make  a 
levy  and  sale  of  the  $3,356.50  judgment,  upon  which  sale 
McBrown  was  the  purchaser  for  the  amount  of  his  judgment 
against  Southard.  McBrown  then  made  application  to  the  court 
in  which  the  judgment  against  him  had  been  obtained,  for  an 
order  that  satisfaction  of  that  judgment  be  entered,  upon  the 
ground  that  it  had  been  satisfied  in  fact  by  the  sale  upon  exe- 
cution to  him.  This  application  was  refused,  and  from  the 
order  of  refusal  an  appeal  was  taken. 

Southard  claims  that  the  judgment  of  $22  against  him  was 
void,  because  the  cost  bill  (the  judgment  being  for  costs  only) 
was  not  filed  within  five  days  after  the  rendition  of  the  judg- 
ment From  the  view  we  take  of  the  case,  it  is  unnecessary  to 
pass  upon  this  question. 

Even  if  it  be  granted  that  a judgment  is  the  subject  of  sale 
under  execution,  and  if  it  be  granted  that  a sale  would  be  good 
if  made  for  value  before  notice  of  assignment,  McBrown  was  not 
a purchaser  for  value;  he  parted  with  nothing;  he,  the  holder  of 
the  $22  judgment,  bid  in  the  larger  judgment  for  his  judgment. 
But  it  was  said  in  Fore  v.  Manlove,  18  Cal.  437,  “If  a judgment 
be  the  subject  of  levy  and  sale,  the  purchaser  would  only  take  as 
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assignee; ....  their  (the  first  assignees)  right  first  accruing  by 
the  assignment  of  the  execution  debtor,  took  precedence  of  the 
sheriff’s  assignment  subsequently  made.”  The  sheriff’s  certi- 
ficate was  that  he  had  sold  “ the  right,  title,  and  interest  of  J.  B. 
Southard”  in  the  judgment.  Southard  then  had  no  interest;  - 
he  had  transferred  his  interest  The  sheriff’s  sale  was  but  an 
assignment;  and  it  was  said  in  Mitchell  v.  Hockett,  25  Cal.  544, 
that  “ the  rule  of  caveat  emptor — so  far  as  any  interest  acquired 
as  against  third  parties  is  concerned — applies  to  them  in  the 
same  manner  as  in  the  purchase  of  any  other  personal  property. 

If  the  assignor  has  no  title  they  will  take  none,  whether  they 
have  notice  or  not”  This  point  disposes  of  the  case,  and  it  ia 
not  necessary  to  consider  any  other. 

The  order  is  affirmed. 

McKee,  J.,  and  Thornton,  J.,  concurred. 

Boss,  J. — I concur  for  the  reason  that,  prior  to  the  time  of 
the  levy  upon  the  judgment  in  favor  of  Southard,  the  latter 
had  assigned  his  judgment  for  value ; and  conceding  McBrown 
to  have  been  a purchaser  for  value,  the  rule  is,  that  between  two 
bona  fide  purchasers  of  a chose  in  action  not  negotiable,  the  first 
in  time  is  prior  in  right  (18  Cal.  438.) 

Sharpstein,  J.,  concurred  for  the  reasons  stated  by  Ross,  J. 


(Department  One. — June  23,  1883.) 

BENJAMIN  SANFORD,  Respondent,  v.  THE  CALI- 
FORNIA FARMERS’  MUTUAL  FIRE  INSURANCE 
ASSOCIATION,  Appellant. 

Policy  of  Insurance  — Forfcitcm. — A policy  of  Insurance  Issued  to  one  of 
. Its  members  by  a mutual  Insurance  company  having  authority  to  levy  assess- 
ments upon  the  members  for  their  proportion  of  the  losses  and  expenses  of 
the  company.  Is  not  forfeited  or  suspended  by  the  failure  of  the  Insured  ta 
pay  an  assessment  thus  levied,  unless  such  forfeiture  or  suspension  Is  pro- 
vided for  as  a part  of  the  contract  of  Insurance.  If  the  obligation  to  pay 
arises  from  an  Independent  contract.  Its  violation  does  not  affect  ths  policy. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 
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The  case  was  heard  on  the  judgment  roll  A copy  of  the 
policy  in  question  was  attached  to  the  complaint,  and  referred 
to  in  the  findings  of  the  court.  By  the  terms  of  the  policy  it 
was  made  and  accepted  subject  to  the  by-laws  and  regulations  of 
the  association  then  or  thereafter  existing.  Certain  by-laws 
and  regulations  were  set  forth  in  the  policy,  and  the  record  docs 
not  show  that  any  others  were  ever  adopted.  The  portions  of 
the  policy  bearing  upon  the  question  decided  are  alluded  to  in 
the  opinion  of  the  court. 

PiUsbury  £ Titus,  and  A.  TP  'Thompson,  for  Appellant,  cited 
Lycoming  Fire  Ins.  Co.  v.  Rought,  97  Pa.  St.  415 ; Souihem 
Mui.  Ins.  Co.  v.  Taylor,  10  Ins.  Law  Jour.  208;  Hummel  £ 
Co.’s  Appeal,  78  Pa.  St.  320 ; Columbia  Ins.  Co.  v.  Buckley,  83 
Pa.  St.  293 ; Washington  Mut.  Fire  Ins.  Co.  v.  Rosenberger,  84 
Pa.  St.  373;  Crawford  Co.  Mut.  Fire  Ins.  Co.  v.  Cochran,  88 
Pa.  St.  230. 

IP.  S.  Goodfellow,  for  Respondent. 

The  policy  provides  for  cancellation  at  the  discretion  of  the 
secretary  in  case  of  delinquency  on  the  part  of  the  insured. 
The  non-payment  does  not  of  itself  work  a forfeiture. 

In  all  the  cases  cited  by  appellant  there  was  an  express  condi- 
tion in  the  policy  rendering  it  null  and  void  if  any  assessments 
remained  unpaid  for  thirty  days  after  notice  and  demand. 

McKee,  J. — The  only  question  in  the  case  is  whether  the 
non-payment  of  an  assessment  levied  against  a member  of  a 
mutual  insurance  company  for  his  proportion  of  losses  and 
expenses  incurred  by  the  company,  on  the  plan  of  insurance 
upon  which  the  policy  was  issued,  operates  to  forfeit  or  suspend 
the  policy. 

It  is  said  in  Lycoming  Fire  Insurance  Company  v.  Rought , 
97  Pa.  St.  415:  “ If  a member  of  a nwtual  insurance  company 
is  in  default  in  the  payment  of  an  assessment  on  his  policy  after 
due  notice,  according  to  the  by-laws  and  rules  of  the  company, 
the  protecting  power  of  the  policy  is  suspended  until  the  assess- 
ment is  paid.  No  recovery  can  be  had  for  a loss  sustained  dur- 
ing the  continuance  of  such  default.” 
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But  in  that  case  the  contract  was  made  with  reference  to  a 
by-law  of  the  company  which  provided  that  whenever  an  assess- 
ment shall  have  been  made  upon  the  premium  notes,  and  the 
same  is  not  paid  within  thirty  days  after  having  been  demanded 
by  the  company,  ....  the  policy  of  insurance  given  upon 
such  notes  shall  be  null  and  void  until  said  assessment  shall  be 
paid.  The  time  for  payment  was,  therefore,  fixed  by  the  con- 
tract, and  by  notice  of  the  assessment  and  the  demand  for 
payment,  and  the  contract  itself  provided  for  a forfeiture  or 
suspension  of  the  policy  until  payment. 

The  case  in  hand  differs  from  that  in  this : there  was  no  time 
fixed  for  the  payment  of  the  assessment,  cither  by  the  by-laws 
of  the  company  or  in  the  notice  of  the  assessment  and  demand 
of  payment.  The  liability  of  the  plaintiff  to  pay  the  assessment 
was  therefore  the  result  of  an  obligation  arising  from  an  inde- 
pendent contract,  which  was  enforcible  against  him  according 
to  law,  and  there  was  nothing  in  the  terms  of  the  policy  which 
declared  a forfeiture  or  suspension  of  the  policy  in  case  of  non- 
payment. On  the  contrary,  while  the  policy  provided  that  “ all 
persons  insuring  shall  be  ratably  assessed,  and  are  bound  to  pay 
their  proportion  of  all  losses  and  expenses  happening  to  and 
accruing  in  or  to  said  association,”  it  also  provided  for  the  can- 
cellation of  the  policy  by  the  secretary  of  the  company  when- 
ever he  deemed  advisable  ....  for  non-conformance  to  the 
rules  and  regulations  of  the  association.  That  discretion  was 
nsever  exercised.  There  is  no  claim  that  the  policy  was  ever 
cancelled  for  non-payment  of  the  assessment 

The  court  found  “ that  no  notification  or  intimation  was  at 
any  time  given  by  defendant  to  plaintiff  that  the  assessment  was 
to  be  paid  by  or  within  any  particular  time;  and  that  the 
plaintiff  has  never,  at  any  time,  refused  to  pay  it.” 

It  follows  that  the  non-payment  of  the  assessment  will  not 
defeat  plaintiff’s  right  to  recover.  The  performance  or  non- 
performance of  an  act  does  not  involve  a forfeiture  of  a policy 
of  insurance  unless  it  be  so  provided  by  the  terms  of  the  policy. 
Judgment  affirmed. 

Ross,  J.,  and  MoKinstrt,  J.,  concurred. 
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(Department  One.  — Jane  28,  1683.] 

ADOLPHE  BERSON  et  ax-,  Respondents,  v.  MATTHEW 
NUN  AH,  Appellant. 


Chattel  Mohtqagn  — Attachment.  — Property  covered  by  a chattel  mort- 
gage duly  executed  and  recorded  cannot  be  attached  vrltboot  payment  of  the 
mortgage  debt,  or  a deposit  of  the  amount  with  the  county  clerk  or  treaiurer 
payable  to  the  order  of  the  mortgagee,  as  required  by  section  2066  of  the 
Civil  Code. 

Id. — Change  o»  Poa session.  — The  validity  of  such  a mortgage  does  not  de- 
pend upon  a change  In  the  possession  of  the  property.  The  title  passes  to 
the  mortgagee  subject  to  the  conditions  expressed  In  the  mortgage,  and  can 
only  be  divested  by  a performance  of  these  conditions.  The  recording  of  the 
mortgage  operates  as  notice  to  creditors  and  subsequent  purchasers,  and  Is 
the  equivalent  of  an  Immediate  delivery  and  continued  change  of  possession. 

Rfflevin — I'oum  of  Judgment.  — A Judgment  in  replevin  must  be  In  tbe 
form  prescribed  by  section  66T  of  tbe  Coda  of  Civil  Procedure. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

Lloyd  & Wood,  for  Appellant 

The  judgment  is  not  in  the  form  prescribed  by  the  Code  of 
Civil  Procedure,  section  667. 

There  was  no  actual  or  continued  change  of  possession  upon 
the  sale  to  plaintiffs.  (Civil  Code,  § 3440 ; Edwards  v.  Sonoma 
Co.  Bk.  59  Cal.  149 ; Waison  v.  Rodgers,  53  CaL  401 ; Hesthal 
v.  Myles,  53  Cal.  623.) 

Chas.  P.  Ooff,  for  Respondents. 

The  mortgage  debt  should  have  been  paid  before  the  lew. 
(Civil  Code,  § 2969.) 

The  mortgage  vested  the  legal  title  in  the  mortgagee.  {Hey- 
land  v.  Badger,  35  Cal.  404;  Stringer  v.  Davis,  35  Cal.  25; 
2 Hilliard  on  Mortgages,  2d  ed.  § 277.) 

McKee,  J. — This  was  an  action  of  replevin  brought  by  the 
plaintiffs  to  recover  certain  household  furniture  which  had  been 
seized  by  the  defendant  as  sheriff  of  the  city  and  county  of  San 
Francisco,  under  an  execution  issued  in  favor  of  C.  H.  Voight 
against  Maria  Trendle.  The  seizure  was  made  on  the  3d  of 
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November,  1879.  At  the  time,  the  furniture  was  in  the  actual 
possession  of  the  execution  debtor,  who  was  using  it  in  the  busi- 
ness of  keeping  a boarding  and  lodging  house;  but  she  had 
purchased  the  furniture  from  the  plaintiffs  and  had  given  her 
promissory  note,  secured  by  a chattel  mortgage  upon  the  furni- 
ture, for  an  unpaid  balance  of  the  purchase  money.  The  mort- 
gage was  verified  and  acknowledged  as  required  by  sections 
2956,  2957,  Civil  Code,  and  was  recorded  on  the  29th  of  Jan- 
uary, 1878,  as  required  by  section  2959,  Civil  Code. 

Subsequently  to  tho  recording  of  the  mortgage,  namely,  in 
April,  1879,  the  mortgagor  also  made  a formal  bill  of  sale  to 
the  plaintiffs  of  her  interest  in  the  furniture ; but  by  an  instru- 
ment in  writing,  executed  by  the  plaintiffs  and  delivered  simul- 
taneously with  the  execution  and  delivery  of  the  bill  of  sale, 
the  plaintiffs  acknowledged  that  the  bill  of  sale  was  intended  as 
security  to  them  for  payment  of  the  rent  of  the  house,  in  which 
the  execution  debtor  was  carrying  on  the  business  of  keeping 
a boarding  and  lodging  house. 

These  transactions  were  binding  between  the  parties.  The 
title  to  the  furniture  passed  to  the  plaintiffs.  Under  the  chattel 
mortgage  it  continued  vested  in  them,  until  it  was  reinvested  by 
the  performance  of  the  mortgage  conditions.  (Hey  fond  v.  Badger, 
35  Cal.  404;  Haskett  v.  Manlove,  14  Cal.  85.)  But  the  equita- 
ble interest  of  the  mortgagor  in  the  property  was  subject  to  the 
disposal  of  the  mortgagor  according  to  law,  or  to  levy  on  execu- 
tion sale  according  to  law.  Section  2969,  Civil  Code,  provides 
as  follows:  “Before  personal  property  mortgaged  can  be  at- 
tached or  levied  upon,  the  officer  must  pay  to  the  mortgagee  the 
amount  of  the  mortgage  debt  and  interest,  or  must  deposit  the 
same  with  the  county  clerk  or  treasurer,  payable  to  the  order 
of  the  mortgagee.”  By  the  record  of  the  mortgage  the  officer 
had  notice  of  the  mortgage  debt  before  making  the  levy,  and 
after  he  had  levied  upon  the  prvperty,  the  plaintiffs  gave  him 
actual  notice  of  their  mortgage  claim,  and  the  amount  due  upon 
it,  and  that  they  also  claimed  the  property  by  the  bill  of  sale. 
Yet  the  defendant  neither  paid  nor  deposited  the  amount  of  the 
mortgage  debt  and  interest  as  required  by  the  Code.  The  act 
of  the  officer  in  levying  upon  the  property,  by  the  execution 
in  his  hands  was,  therefore,  wrongful. 
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It  is  contended,  however,  “that  no  actual  or  continued 
change  of  possession  took  place  upon  the  sale  from  Maria  Tren- 
dle  to  plaintiffs.” 

But  a transfer  of  property  by  chattel  mortgage,  executed  with 
the  formalities  of  law  and  recorded,  passes  the  title,  although 
conditional  and  defeasible,  whether  the  property  be  or  be  not 
delivered.  The  rights  of  the  parties  to  the  mortgage  are  fixed 
by  the  Code ; they  are  purely  statutory  rights,  and  as  the  Code 
declares  that  such  a mortgage  is  not  void  as  to  creditors  or  sub- 
sequent purchasers,  for  want  of  an  actual  and  continued  change 
of  possession  (§  2957,  Civ.  Codei  the  title  of  the  mortgagee  is 
not  affected  for  want  of  it.  ( Heyland  v.  Badger,  supra.) 

The  object  to  be  attained  by  requiring  the  recording  of  mort- 
gages of  personal  property  is  the  same  as  that  in  providing  for 
the  registration  of  mortgages  of  real  estate.  The  same  general 
principles  are  alike  applicable  in  each  case.  The  design  is  to 
give  notice  to  the  public  of  all  existing  encumbrances  upon 
real  or  personal  estate  by  mortgage.  {Griffith  v.  Douglas,  73 
Me.  534.) 

The  recording  of  the  mortgage  is  therefore  made  by-  the  Code 
the  equivalent  of  an  immediate  delivery  and  continued  change 
of  possession,  and  creditors  and  subsequent  purchasers  or  en- 
cumbrancers are  bound  by  the  notice  which  it  imports.  Bv 
and  under  it,  the  mortgagee  is,  in  law,  in  possession  of  the 
chattels,  and  an  officer  having  an  attachment  or  execution 
against  the  mortgagor,  is  not  authorized  to  levy  upon  them 
without  first  paying  the  mortgage  debt.  (§§  2969,  2970,  Civ. 
Code;  Moore  v.  Murdock,  26  Cal.  515;  Swanston  v.  Sublette,  1 
Cal.  124.) 

Plaintiffs  were  therefore  entitled  to  judgment,  and  upon  the 
admissions  made  at  the  trial  as  to  the  value  of  the  property, 
and  the  waiver  by  them  in  open  court  of  findings,  judgment 
was  rendered  in  their  favor  against  the  defendant  for  a return 
of  the  property,  which,  in  fact,  had  already  been  returned  to 
them,  or  its  value  and  costs.  But  the  judgment  as  entered 
was  not  in  the  alternative  form  required  by  section  667,  of  the 
Code  of  Civil  Procedure,  and  for  that  reason  it  must  be 
reversed. 

Order  denying  motion  for  a new  trial  affirmed.  Judgment 
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reversed  and  cause  remanded  with  direction  to  enter  judgment 
in  proper  form. 

Boss,  J.,  and  MoKinstey,  J.,  concurred. 


[Department  One.  — June  23,  1883.] 

R.  T.  BUELL,  Appellant,  it.  HENRY  L.  DODGE, 
Respondent. 


Chanqb  of  Vbnub  — Affidavit  of  Merits.  — In  the  affidavit  upon  which  the 
defendant  moved  for  an  order  changing  the  place  of  trial,  he  says  that  he 
has  fully  and  fairly  stated  " the  case  **  in  his  action  to  E.  8.  Pillsbury,  one  of 
his  counsel,  and  that  after  auch  statement  he  Is  advised  by  his  said  counsel, 
and  verily  believes  that  he  has  a good  and  substantial  defense  on  the  merits. 
Held,  sufficient  as  an  affidavit  of  merits. 


Appeal  from  an  order  of  the  Superior  Court  of  Santa  Bar- 
bara County  changing  the  place  of  trial  to  the  city  and  county 
of  San  Francisco. 

The  facts  appeal  sufficiently  in  the  opinion  of  the  court. 

R.  H.  Taylor,  A.  Craig,  and  TV.  C.  Stratton,  for  Appellant, 
cited  Nickerson  v.  California  Raisin  Co.  61  Cal.  268. 

Pillsbury  & Titus,  and  Chas.  Femald,  for  Respondent,  cited 
Butler  v.  Mitchell,  17  Wis.  52,  61 ; Waite’s  Practice,  vol.  3, 
p.  49;  W’hittaker’s  Practice,  (3d  ed.)  vol.  2,  p.  336;  Rickards 
v.  Swetzcr,  3 How.  Pr.  412,  414;  Jordan  v.  Oarrison,  6 How. 
Pr.  6,  9. 

McKee,  J. — On  moving  for  an  order  to  change  the  place 
of  trial  in  this  case,  defendant  filed  an  affidavit  in  which  he 
affirmed  that  he  had  stated  “ the  case,”  to  his  counsel,  who  ad- 
vised him  that  he  had  a meritorious  defense  to  the  same. 
Objection  was  made  that  the  affidavit  was  insufficient  as  an 
affidavit  of  merits,  because  it  did  not  appear  from  it  that  the 
defendant  had  stated  to  his  counsel  the  facts  of  the  case.” 

In  Nickerson  v.  The  California  Raisin  Company,  61  Cal.  268, 
the  party  moved  on  an  affidavit  which  contained  the  statement 
that  he  had  fully  and  fairly  stated  his  defense  in  the  action.  That 
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was  held  to  be  insufficient,  and  we  said : An  affidavit  of  merits 
“ must  show  that  the  defendant  has  fully  and  fairly  stated  the 
facts  of  the  case  to  his  counsel,  before  the  advice  of  the  latter 
could  amount  to  a prima  facie  showing  of  merits  on  defendant’s 
behalf.”  Upon  that  as  the  correct  rule  of  law  it  is  contended 
that  the  affidavit  in  this  case  was  insufficient,  and  that  the  order 
changing  the  place  of  trial  was  erroneous. 

But  a statement  of  the  “ case  ” is  the  equivalent  of  the  state- 
ment of  the  facts  of  the  case.  “ Case  ” is  defined  to  be  a ques- 
tion contested  before  a court  of  justice  in  an  action  or  suit  at 
law  or  in  equity.  ( Bouv . Law  Die.  “ Case.”)  The  primary 
meaning  of  the  word,  says  the  Supreme  Court  of  New  York, 
according  to  lexicographers,  is  cause.  When  applied  to  legal 
proceedings  it  imports  a state  of  facts  which  furnishes  occasion 
for  the  exercise  of  the  jurisdiction  of  a court  of  justice.  In  this, 
its  generic  sense,  the  word  includes  all  case*  special  or  otherwise. 
(Kundolf  v.  Thalheimer,  12  N.  Y.  596.)  When,  therefore,  the 
defendant  averred  in  his  affidavit  that  he  had  made  a statement 
of  the  case,  for  the  purpose  of  obtaining  the  advice  of  his  coun- 
sel, the  expression  necessarily  imports  that  he  had  made  a state- 
ment of  the  facts  out  of  which  the  case  had  arisen. 

The  affidavit  was  sufficient. 

Order  affirmed. 

Boss,  J.,  and  MoKinstby,  J.,  concurred. 


[Department  One.  — Jane  28.  1888.] 

JAMES  JOHNSTON  et  al.,  Appellants,  it.  THE  SAN 
FRANCISCO  SAVINGS  UNION,  Respondent. 

roucLoecu  — Cohmckitt  Propbrtt — Partiks. — The  children  of  e de- 
ceased mother  ere  tenante  In  common  of  the  legal  title  with  their  father  to 
the  community  property,  with  power  In  the  father  to  convey  or  mortgage  the 
whole  eetate  eo  far  aa  la  neceasary  to  provide  for  the  debts  of  the  commu- 
nity ; and  In  an  action  for  the  foreclosure  of  a mortgage  executed  by  the 
father  subeeqnent  to  the  death  of  the  mother,  they  are  necessary  parties. 

In.  — JoatSDiCTioH  — Infants  — Summons. — Where  each  children  are  In- 
fants and  are  made  parties  defendant,  they  mast  be  served  with  the  Sam- 
mons. Until  this  Is  done  the  coart  has  no  Jurisdiction  of  theta,  and  the 
appointment  of  a guardian  ad  Was  la  void. 
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Id.  — Nor  does  the  coart  scqalre  Jurisdiction  of  such  Infants  where,  after  the 
trial,  the;  petition  to  Intervene  and  have  a guardian  ad  litem  appointed,  and 
thereafter  file  an  “ amended  anawer " bj  a guardian  appointed  upon  such 
petition. 

Appeal  from  a judgjnent  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
triaL 

The  facts  are  stated  in  the  opinion  of  the  court 

W.  H.  Tompkins,  and  Calhoun  Benham,  for  Appellants. 

The  decree  is  void  because  the  plaintiffs  were  not  parties  to 
the  foreclosure  suit 

1.  The  complaint  did  not  make  them  parties  by  name. 

2.  They  were  not  made  parties  by  service  of  process  under 
fictitious  names. 

3.  The  answer  filed  in  their  names  was  not  an  appearance. 
(7  Leigh,  225;  37  Cal.  348;  6 Cal.  415;  42  Cal.  578;  50  Cal. 
588 ; 50  Cal  578.) 

4.  There  was  no  proof  of  the  signatures  to  the  petition  for 
leave  to  intervene.  ( Galpin  v.  Page,  18  Wall.  350;  In  re  Mo 
Kibbin,  12  Bank.  Beg.  101 ; 9 Cal.  315 ; 9 Ark.  432 ; 20  Cal. 
687;  9 Cal.  616;  4 Cold.  129;  12  Cal.  490;  Shriver’s  Leasee  v. 
Lyman,  2 How.  43.) 

5.  The  minors  never  availed  themselves  of  the  leave  to  inter- 
vene in  the  foreclosure  suit.  No  one  signed  the  amended 
answer  on  their  behalf,  and  that  answer  is  the  only  pleading 
filed  in  their  names  after  the  leave  to  intervene  was  granted. 
(See  amended  answer,  Trans,  fol.  275.) 

6.  That  amended  answer  did  not  make  the  minors  parties. 
It  was  not  an  appearance  for  them. 

7.  The  petition  for  leave  to  intervene  was  ultra  vires  of  the 
minors.  (Civ.  Code,  § 42;  43  Miss.  129,  257 ; 38  111.  150;  2 
How.  60.) 

8.  The  record  does  not  show  or  raise  any  legal  presumption 
that  the  guardian  ad  litem  ever  had  notice  of  his  appointment  or 
ever  assented  to  it. 

A.  & H.  Campbell,  and  Fox  & Kellogg,  for  Respondent 

The  minor  plaintiffs,  John  F.  Johnston  and  Francis  T.  John- 
ston, were  properly  before  the  oourt  in  San  Francisco  Savings 
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Union  v.  Johnston  et  al.  A guardian  may  be  appointed  in  any 
case  where  the  court  or  judge  deems  it  expedient.  (Code  Civ. 
Proc.  § 372.) 

Both  were  over  the  age  of  fourteen  years,  and  by  their  appli- 
cation claimed  an  interest  in  the  action.  (Code  ~Civ.  Proc. 
§ 373.) 

And  as  intervenors  they  became  plaintiffs,  demanding  relief 
against  both  the  original  plaintiff  and  two  of  the  defendants. 
(Code  Civ.  Proc.  §§  387,  373.) 

The  title  of  their  plea  does  not  establish  its  character.  Theii 
plea  was  made  and  filed  “ as  a ground  of  affirmative  relief,”  and 
upon  their  application,  stating  “ that  they  desire  to  intervene 
therein.” 

The  facts  set  out  will  determine  its  character.  (Holmes  v. 
Richct,  56  Cal.  311.) 

The  intervention  and  the  answer  of  defendants  raised  the 
issue  of  title,  and  having  raised  it,  they  cannot  complain  thaf 
the  court  determined  it  (Odd  Fellows  Sav.  Bank  v.  Noonan, 
11  Pac.  C.  L.  J.  149.) 

Treating  the  minors  as  defendants,  the  guardian  ad  litem  was 
properly  appointed.  They  were  over  the  age  of  fourteen  years, 
and  the  appointment  was  made  on  their  application.  For  the 
purpose  of  such  an  application,  the  service  of  the  summons  was 
not  required.  (Code  Civ.  Proc.  § 373.) 

Peh  Citbiam. — Plaintiffs  herein  — who  are  the  appellants  — 
brought  the  action  to  quiet  their  title  to  an  undivided  portion  of 
certain  lands.  The  Superior  Court  entered  a decree  that  the 
defendant’s  title  be  forever  quieted  as  against  plaintiffs,  and  all 
persons  claiming  under  them,  and  that  each  of  the  plaintiffs,  and 
all  persons  claiming  under  them,  be  barred  and  foreclosed  from 
ever  hereafter  asserting  any  claim,  etc.  The  plaintiffs  are  the 
children  and  heirs  at  law  of  James  Johnston,  senior,  and  Petra, 
his  wife,  both  deceased.  Petra  died  April  30,  1861,  and  James, 
senior,  October  3,  1879.  After  the  death  of  Petra,  James, 
senior,  borrowed  certain  moneys  of  the  present  defendant,  to 
secure  the  payment  of  which  he  executed  a mortgage  upon  the 
lands  described  in  the  complaint,  which  had  been  acquired 
during  the  existence  of  the  marriage. 
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In  the  lifetime  of  the  surviving  husband,  the  present  defend- 
ant commenced  an  action  to  foreclose  the  mortgage,  and  for  the 
sale  of  all  the  lands  to  pay  the  mortgage  debt.  In  that  action 
certain  proceedings  were  had  which  resulted  in  a decree  direct- 
ing a sale,  upon  which  an  order  of  sale  issued;  the  lands  were 
sold,  and  the  plaintiff  in  that  action,  defendant  in  this,  became 
the  purchaser  of  the  lands  and  received  a deed  therefor.  When 
the  action  to  foreclose  was  brought,  and  decree  entered,  two  of 
the  present  plaintiffs  — John  F.  and  Francis  T.  Johnston  — 
were  infants. 

The  question  whether  the  persons  last  named  are  bound  by 
the  decree  of  foreclosure  must  depend  upon  the  petition  filed  in 
the  foreclosure  suit,  purporting  to  be  the  petition  of  John  F. 
Johnston  and  Francis  T.  Johnston  for  the  appointment  of  their 
brother,  James  Johnston,  junior,  their  guardian  ad  litem ; the 
alleged  written  consent  of  the  latter ; the  order  of  court  appoint- 
ing him  guardian,  etc. ; the  stipulation  of  May  28,  1877,  and 
the  amended  answer  of  May  28,  1877.  It  is  manifest  that 
neither  any  unauthorized  appearance  by  attorneys  assuming  to 
appear  for  the  infants,  nor  any  stipulation  between  the  plaintiff 
in  the  foreclosure  suit  and  the  adult  defendants  therein,  made 
before  a guardian  was  appointed,  could  affect  the  rights  of  the 
infants. 

On  the  17th  day  of  February,  1877,  after  the  action  to  fore- 
close the  mortgage  had  been  tried,  there  was  filed,  in  said  action, 
a paper-writing  which  reads  as  follows: — 

“ The  petition  of  John  F.  Johnston  and  Francis  T.  Johnston 
respectfully  represents: — 

“That  they  are  minors  and  above  fourteen  years  old;  that 
they  have  an  interest  in  the  above  entitled  action;  that  they 
desire  to  intervene  therein;  that  they  respectfully  request  of  the 
judge  of  this  honorable  court  that  he  will  appoint  their  brother, 
James  Johnston,  their  guardian  ad  litem  in  said  action  to  appear 
and  represent  their  interests  therein. 

“John  Francis  Johnston, 

“ Francis  Titomas  Johnston. 

“Dated  San  Mateo,  February  16,  1877.” 

Accompanying,  or  indorsed  on  which,  was  the  following: — 
•*  I hereby  consent  to  act  as  guardian  ad  litem  for  my  brothers, 
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John  F.  Johnston  and  Francis  T.  Johnston,  in  the  foregoing 
entitled  action. 

“Jambs  Johnston,  Je. 

“ Dated  San  Mateo,  February  16,  1877.” 

May  17,  1877,  the  district  judge  made  this  order: — 

“John  Francis  Johnston  and  Francis  Thomas  Johnston, 
minors  over  the  age  of  fourteen  years,  having  heretofore,  to  wit, 
on  February  17,  1877,  filed  in  said  action  their  petition  and 
application  for  leave  to  intervene  in  said  action  and  for  an  order 
appointing  their  brother,  James  Johnston,  junior,  their  guardian 
ad  litem  in  said  action  — to  appear  and  represent  them  therein ; 
and  said  James  Johnston,  junior,  having  filed  in  said  action  his 
written  consent  to  such  appointment:  Now,  on  motion  of  SoL 
A.  Sharp,  Esq.,  of  counsel  for  said  minors,  it  is  ordered  that 
said  John  Francis  Johnston  and  Francis  Thomas  Johnston  be 
and  they  are  hereby  allowed  to  intervene  and  file  their  inter- 
vention in  said  action,  and  said  James  Johnston,  junior,  is 
hereby  appointed  guardian  ad  litem  in  said  action  for  said 
minors;  and  it  is  further  ordered  that  such  intervention  be  filed 
within  five  days  from  the  date  hereof. 

“ Dated  April  30,  1877. 

“(Signed)  Wm.  P.  Dainobbfield,  District  Judge.” 

[Indorsed.] 

“ Order  allowing  J.  F.  Johnston  and  F.  T.  Johnston,  minors, 
to  intervene  and  appointing  their  guardian  ad  litem. 

“ Filed  May  17,  1877.” 

May  28,  1877,  the  following  stipulation  was  filed : — 

“It  is  mutually  stipulated  and  agreed  by  and  between  the 
parties  to  this  cause,  their  counsel  and  attorneys  respectively,  as 
follows : — 

" First — That  defendants,  James  Johnston,  Jr.,  John  F. 
Johnston  and  Francis  T.  Johnston  (the  two  last  by  their  guar- 
dian), shall  file  as  of  this  date  their  amended  answer  and  cross- 
complaint in  this  cause.  That  the  verification  of  said  answer 
and  cross-complaint  is  waived. 

“ Second  — That  the  defense  of  the  Statute  of  Limitations  in 
said  answer  be  deemed  denied,  and  that  the  answer  of  the 
plaintiff  to  the  original  cross-complaint  be  and  is  hereby  taken 
as  the  answer  of  the  plaintiff  to  the  amended  complaint. 
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“ Third  — That  the  answer  of  Parker  Nicholson  to  the  origi- 
nal cross-complaint  of  James  Johnston,  Jr.,  John  F.  Johnston 
and  Francis  T.  Johnston,  be  taken  as  his  answer  to  the  amended 
cross-complaint  this  day  filed. 

“ Fourth  — That  this  case  be  submitted  to  the  court  for  trial 
and  decision  on  the  testimony  heretofore  taken,  on  Wednesday 
next,  either  party  to  offer  such  additional  testimony  as  they  may 
be  advised. 

“ Dated  this  28th  day  of  May,  1877. 

“ Campbell,  Fox  & Campbell, 
u H.  C.  Campbell, 

“ Attorneys  for  Plaintiff. 

“ C.  N.  Fox, 

**  Attorney  for  defendant  Parker  Nicholson. 

“ Sol.  A.  Sharp, 

“ W.  H.  Tompkins, 

11  Attorneys  for  James  Johnston,  James  Johnston,  Jr.,  John  F. 

Johnston  and  Francis  T.  Johnston  (by  guardian).” 

On  the  same  day  an  “ amended  answer,”  purporting  to  be  the 
amended  answer  of  “James  Johnston,  Jr.,  sued  herein  by  the 
fictitious  name  of  John  Doe,  John  F.  Johnston,  sued  herein  by 
the  fictitious  name  of  Richard  Roe,  and  Francis  T.  Johnston, 
sued  herein  by  the  fictitious  name  of  John  White,”  was  filed. 
This  amended  answer  had  been  verified  by  a third  “ James 
Johnston,”  on  the  23d  of  February,  1877,  nearly  three  months 
before  the  pretended  appointment  of  a guardian  ad  litem,  the 
verification  stating  that  “ said  James  Johnston,  Jr.,  and  guard- 
ian ad  litem  is  absent  from  the  city  and  county.”  Further 
verification  was  waived  by  the  stipulation. 

In  Cook  v.  Norman,  50  Cal.  633,  it  was  held  that  under  the 
Act  of  1850,  “ concerning  husband  and  wife,”  it  was  competent 
for  the  surviving  husband  to  convey  the  estate  belonging  to  the 
late  community,  the  purpose  of  such  conveyance  heing  to  satisfy 
the  debts,  with  the  payment  of  which  the  community  property 
was  charged ; and  further,  that  a purchaser  “ in  good  faith  ” 
from  the  surviving  husband  was  not  bound  to  show,  to  support 
his  title  as  against  the  children  of  the  community,  that  the  sale 
of  the  premises  was,  in  point  of  fact,  necessary  to  provide  for 
the  payment  of  the  community  debts. 
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Even  if  it  be  admitted  that  the  rule  which  forbids  the 
adjudication  in  a suit  to  foreclose  a mortgage  of  a title  adverse 
to  that  of  the  mortgagor  is  not  jurisdictional,  and  that,  if  the 
holder  of  such  adverse  title  has  his  day  in  court,  and  his  title  is 
held  to  be  subject  to  the  lien  of  the  mortgage,  he  cannot  after- 
wards attack  the  decree  collaterally,  he  is  certainly  not  bound  by 
the  decree,  unless  the  court  had  acquired  jurisdiction  of  his  per- 
son and  title.  In  the  view  we  take  of  this  case  it  is  not  neces- 
sary to  decide  whether  the  title  of  the  infants  was  adverse  to 
that  of  the  surviving  husband. 

Assuming,  for  the  purposes  of  this,  case,  that,  in  the  suit  to 
foreclose  the  mortgage  made  upon  the  lands  of  the  late  com- 
munity by  the  surviving  husband,  the  burden  was  not  cast  upon 
the  mortgagee  of  alleging  or  proving  that  the  money  paid  was 
necessary  to  provide  for  the  payment  of  community  debts,  but 
that  it  was  for  the  children,  by  way  of  defense,  to  prove  that  the 
mortgagee  had  notice  that  there  were  no  community  debts,  or 
that  the  debts  were  of  less  amount,  the  present  plaintiffs  were 
not  only  proper  but  necessary  parties  to  the  foreclosure  suit 
The  last  clause  of  section  726  of  the  Code  of  Civil  Procedure 
has  no  bearing  upon  the  question.  The  children  of  J ames  and 
Petra  Johnston  were  not  holding  an  unrecorded  conveyance 
from  the  mortgagor,  nor  were  they  persons  having  a mere  lien 
upon  the  property  mortgaged.  On  the  death  of  their  mother 
they  became  owners  of  one  half  the  community  property  sub- 
ject to  the  community  debts,  and  liable,  perhaps,  to  become  sub- 
ject to  the  debts  by  their  father  substituted  for  the  community 
debts.  If  their  father  had  power  to  mortgage  their  interest  in 
the  lands  to  raise  money  to  pay  off  prior  debts  of  the  former 
community,  it  was  upon  the  theory  that  the  law  made  him  their 
agent  for  that  purpose.  As  to  the  legal  title  of  an  undivided 
moiety  of  the  lands,  descent  was  cast  upon  them  on  the  death 
of  their  mother.  The  object  of  the  suit  was  to  sell  and  transfer 
their  title  as  well  as  that  of  their  father.  They  had  an  interest 
to  protect  it;  to  deny  the  existence  of  the  mortgage,  or  to  reduce 
the  amount  alleged  to  be  secured  by  it;  to  prove  that  there  were 
no  community  debts,  or  that  they  were  less  than  the  advance 
made  by  the  mortgagee,  and  that  the  mortgagee  had  notice  of 
the  facts  with  reference  to  such  indebtedness;  that  their  father 
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had  exceeded  his  limited  authority,  and  that  the  mortgagee 
knew  it  was  not  a mortgage  in  “good  faith.”  As  they  were 
necessary  parties  to  the  foreclosure  suit,  the  decree  therein  was 
void  with  respect  to  one  half  the  lands  mortgaged,  unless  the 
court  acquired  jurisdiction  of  the  infants.  They  and  their 
father  were  tenants  in  common  in  the  legal  title,  with  power  in 
the  latter  to  convey  or  mortgage  the  estate  of  the  former,  so  far 
as  was  necessary,  to  provide  for  the  debts  of  the  community, 
lie  mortgaged  their  interest  with  his  own,  if  the  mortgagee  had 
no  notice  that  the  community  was  not  indebted.  The  mortgage 
created  a lien  on  the  lands  of  the  children,  if  the  necessity 
existed  which  authorized  him  to  execute  it,  or,  in  any  event,  if 
the  mortgagee  was  innocent 

Whether,  however,  the  title  of  the  children  was  adverse  to 
that  of  the  father,  within  the  meaning  of  the  r,ile  to  which  we 
have  adverted,  or  the  mortgage  is  to  be  treatea  as  executed  by 
the  children,  in  case  the  mortgagee  advanced  its  money  in 
“ good  faith,”  they  are  not  bound  by  the  decree,  unless  the 
court  had  jurisdiction  over  them  and  their  property. 

The  action  to  foreclose  the  mortgage  was  entiueu,  “ The  San 
Francisco  Savings  Union,  plaintiff,  v.  James  Johnston  (senior), 
Parker  Nicholson,  Michael  Kane,  John  Doe,  Richard  Roe,  John 
White,  John  Brown,  John  Green,  John  Black,  John  Blue,  and 
John  Yellow,  the  last  eight  named  of  whom  are  sued  by  ficti- 
tious names  for  the  reason  that  plaintiff  does  not  know  their 
true  names,  defendants.” 

None  of  the  present  plaintiffs  were  made  defendants  in  the 
foreclosure  suit  by  name,  nor  was  any  one  of  them  served  with 
summons  therein.  The  present  plaintiff,  James  Johnston,  Jr., 
was  of  full  age  when  that  suit  was  brought,  voluntarily  appeared 
therein,  and  it  may  be  admitted  is  bound  by  the  judgment. 
But,  as  we  have  seen,  the  others  of  the  present  plaintiffs  were 
infants.  There  appears  in  the  judgment  roll  in  the  action  to 
foreclose  a writing  purporting  to  be  “ the  joint  and  several 
answers  ” of  “ James  Johnston,  Jr.,  sued  herein  by  the  fictitious 
name  of  John  Doe,  John  F.  Johnston,  sued  herein  by  the  ficti- 
tious name  of  Richard  Roe,  and  Francis  T.  Johnston,  sued 
herein  by  the  fictitious  name  of  John  White.”  The  writing  is 
signed,  “ Sol.  A.  Sharp,  Walter  Tompkins, attorneys  for  defend- 
lxiii.  cau— se 
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ants  James  Johnston,  Jr.,  et  ala.”  It  is  plain  that,  as  we  have 
said,  this  paper,  filed  long  before*  there  was  any  attempt  to 
appoint  a guardian,  and  which  does  not  purport  to  be  by  a 
guardian,  gave  no  jurisdiction  of  the  infants.  The  amended 
answer,  filed  after  the  attempted  appointment  of  guardian,  pur- 
porting to  be  the  answer  of  “ James  Johnston,  Jr.,  sued  herein 
by  the  fictitious  name  of  John  Doe,  John  F.  Johnston,  sued 
herein  by  the  fictitious  name  of  Richard  Roe,  and  Francis  T. 
Johnston,  sued  herein  by  the  fictitious  name  of  John  White,  by 
their  guardian  ad  litem  James  Johnston,  Jr.,”  almost  a 
literal  copy  of  the  former  answer,  with  the  exception  that 
after  the  names  of  the  defendants  are  inserted  the  words  “ by 
their  guardian  ad  litem  James  Johnston,  Jr.”  The  amended 
answer  is  what  it  purports  to  be,  amended  answer  by  persons 
averring  themselves  to  be  defendants,  sued  by  certain  fictitious 
names.  The  person  who  assumed  thus  to  amend  a former 
answer,  or  to  answer  for  infant  defendants,  was  never  legally 
appointed  their  guardian.  If  the  order  appointing  him  can  be 
construed  an  attempt  to  make  him  guardian  ad  litem  for  infant 
defendants,  it  was  void,  simply  because  the  infants  had  never 
been  served  with  summons.  (Code  Civ.  Proc.  § 373.)  The 
court  acquires  jurisdiction  of  the  persons  of  infant  defendants 
so  as  to  authorize  the  appointment  of  a guardian  ad  litem  for 
them  only  by  sendee  of  summons  upon  the  infants.  Even  the 
stipulation  between  the  attorneys  for  the  plaintiff  in  the  fore- 
closure suit  and  the  alleged  guardian  did  not  provide  for  the  fil- 
ing by  him  of  a complaint  in  intervention,  but  for  the  filing  of 
“ an  answer  and  cross-complaint”  True  the  judge’s  order  of 
May  17,  1877,  made  on  motion  of  “ Sol.  A.  Sharp,  of  counsel 
for  said  minors ,“  was  to  the  effect  “ that  the  said  John  F.  and 
Francis  T.  Johnston  be  allowed  to  intervene  and  file  their  inter- 
vention in  said  action,  and  said  James  Johnston,  Jr.,  is  hereby 
appointed  guardian  ad  litem  in  said  action.”  Even  if  the  order 
of  the  judge  be  considered  an  order  of  the  court,  and  the  order 
permitting  intervention  after  the  trial  (Code  Civ.  Proc.  § 387) 
be  treated  as  only  erroneous,  and  not  in  excess  of  jurisdiction, 
and  if  it  be  assumed  that  infants  seeking  to  intervene  can  be 
said  to  be  plaintiffs,  for  whom  a guardian  can  be  appointed 
under  the  first  subdivision  of  section  373  of  the  Code  of  Civil 
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Procedure,  no  complaint  in  intervention  was  in  fact  filed.  Tlie 
court  did  not  acquire  jurisdiction  by  styling  an  “ amended 
answer  ” “ a complaint  by  intervenors.”  Counsel  in  the  fore- 
closure suit,  discovering  after  trial  of  the  case  that  they  had 
failed  to  make  the  infants  parties,  adopted  means — the  best,  per- 
haps, at  their  command  — to  secure  a judgment  which  should 
conclude  the  infants.  But  there  are  no  means  of  avoiding  the 
provision  of  the  Code  which  requires  service  of  summons  upon 
infant  defendants.  If  it  be  true  that  they  were  necessary  parties 
to  the  action,  by  reason  of  the  law  as  laid  down  in  Cook  v. 
Norman,  supra,  they,  in  their  capacity  of  defendants,  could  have 
made  the  defense  set  forth  in  the  “ amended  answer  and  cross- 
oomplaint,”  had  they  been  brought  within  the  jurisdiction. 

But  the  judgment  in  the  mortgage  suit  only  purports  to  bar 
the  infants  as  defendants.  The  judgment  recites — “ This  cause 
coming  on  regularly  to  be  heard  ....  upon  the  pleadings  of 
the  respective  parties,  the  minor  defendanls,  John  F.  Johnston 
and  Francis  T.  Johnston,  appearing  and  being  represented  by 
James  Johnson,  Jr.,  their  guardian  ad  litem,  duly  appointed, 
and  Sol.  A.  Sharp,  Esq.,  and  Walter  Tompkins,  Esq.,  their 
attorneys,”  etc.  In  a subsequent  place  the  present  plaintiffs  are 
mentioned  as  “ intervenors,”  and  after  providing  for  a sale  of 
the  mortgaged  premises,  etc.,  the  decree  proceeds  to  order  and 
adjudge:  “ That  the  defendants  and  all  persons  claiming  or  lu 
claim  from  or  under  them  or  any  of  them  ....  be  forever 
barred  and  foreclosed  of  and  from  all  equity  of  redemption  and 
claim  of  in  and  to  said  portion  or  portions  of  said  mortgaged 
premises,”  etc.  The  infants  were  not  both  defendants  and 
intervenors.  If  they  wore  defendants  they  were  not  barred, 
because  they  had  not  been  served  with  summons.  If  interven- 
ors, the  decree  does  not  bar  them  by  its  terms.  It  will  not  do 
to  say  that  the  mere  name  given  them  in  different  portions  of  the 
roll  is  entirely  immaterial.  The  court  was  dealing  with  the 
rights  of  infants,  over  wIk-i  it  could  acquire  jurisdiction  only 
after  strict  compliance  with  the  statute. 

Judgment  reversed  and  cause  remanded  for  a new  trial. 

Hearing  in  Bank  denied. 
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fDepartment  One. — June  28,  1883. j 

NICnOLA  FERREA,  Respondent,  v.  ANTHONY 
CHABOT  et  au,  Appellants. 

JtTDOMBNT — Bvidencb — Damages. — In  an  action  to  recover  damage*  for 
the  breach  of  an  agreement  to  supply  water  to  Irrigate  a tract  of  land  owned 
by  the  plaintiff,  which,  together  with  an  adjoining  tract  purchased  by  him 
after  the  making  of  the  agreement,  was  demised  to  a third  person  under  a 
lease  containing  a covenant  on  the  part  of  the  plaintiff  to  supply  the  same 
quantity  of  water  to  run  all  the  year  round  for  the  Irrigation  of  both  tract*, 
a Judgment  for  damages  In  favor  of  the  tenant  against  the  plaintiff  for  a 
breach  of  the  covenant  caused  by  the  breach  of  the  agreement,  Is  not  adml*- 
aible  in  evidence  to  prove  the  damages  resulting  from  the  breach  of  (He  latter, 
the  covenant  being  different  from  the  agreement  as  to  the  quantity  of  land 
to  be  Irrigated,  and  the  time  during  wiilch  the  water  should  be  supplied.  A 
Judgment  can  only  be  used  as  evidence  In  relation  to  matters  directly  deter- 
mined by  It.  The  provisions  of  our  Code  as  to  the  effect  of  Judgments  are 
merely  declaratory  of  the  common-law  rule  on  the  subject. 

Pbndency  op  Action  — Noticb.  — Verbal  notice  of  an  action,  the  judgment 
In  which  may  bind  the  person  notified,  though  not  a party  to  the  record. 
held  to  be  sufficient. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  action  was  brought  to  abate  a nuisance  as  well  as  for  the 
damages  resulting  from  the  breach  of  the  agreement  in  question, 
but  the  judgment  rendered  was  for  damages  only.  The  defend- 
ant Chabot,  who  made  the  agreement  with  the  plaintiff,  and 
acquired  thereby  certain  rights  and  privileges  in  consideration 
of  his  promise  to  supply  water,  subsequently  assigned  the  agree- 
ment to  his  co-defendant,  “ The  Vallejo  City  Water  Company.” 
The  evidence  shows  that  both  defendants  had  verbal  notice  of 
the  action  between  the  plaintiff  and  his  tenant  in  time  to  defend 
the  same. 

The  case  was  ably  argued  by  the  counsel  for  the  respective 
parties,  but  the  opinion  of  the  court  is  so  full  and  complete 
upon  the  points  decided,  it  is  unnecessary  to  give  the  arguments 
of  counsel  or  the  authorities  cited  by  them. 

Garber,  Thornion  & Bishop,  and  Rhodes  & Barstow,  for 
Appellants. 

B.  S.  Brooks,  for  Respondent 


Digitized  by  Google 


June,  1883]  Febkka  v.  Ciiajbot. 


565  ' 


McKee,  J. — On  the  3d  of  February,  1870,  the  plaintiff  and 
defendant  entered  into  the  following  contract: — 

“ Whereas,  Anthony  Chabot  is  about  to  construct  a reservoir 
on  the  Sulphur  Spring  Creek,  about  three  miles  northerly  from 
Yallejo,  in  Sonoma  County,  California,  and  lay  down  pipes  to 
lead  the  waters  into  the  city  of  Vallejo;  and,  whereas  Nicola 
Ferrea  owns  a certain  piece  of  land  on  the  said  Sulphur  Spring 
Creek,  at  a point  below  where  said  reservoir  is  about  to  be  con- 
structed by  the  said  Anthony  Chabot  Now,  therefore,  this 
indenture  witnesseth  that  the  said  Ferrea,  as  party  of  the  first 
part,  in  consideration  of  the  payment  to  him  of  three  hundred 
dollars,  and  of  the  performance,  by  the  said  Anthony  Chabot, 
the  party  of  the  second  part,  of  the  conditions  and  covenants 
hereinafter  named,  has  agreed  to,  and  doth  hereby,  give,  grant, 
sell,  and  convey  unto  the  said  party  of  the  second  part,  his  heirs 
and  assigns  forever,  the  right  of  way  to  lay  pipes  from  the 
reservoir  aforesaid,  of  the  said  party  of  the  second  part,  in  a 
westerly  direction  through  the  northern  portion  of  the  land  of 
said  party  of  the  first  part,  as  now  designated  by  a stake;  and 
also  allow  the  said  party  of  the  second  part  the  privilege  of 
building  a dam  on  the  Sulphur  Spring  Creek,  and  within  the 
premises  of  the  said  party  of  the  second  part,  and  construct  a 
reservoir  therein,  and  gather  and  preserve  all  the  water  coming 
down  said  Creek,  and  its  tributaries  and  all  other  sources,  sub- 
ject, however,  to  the  following  agreements  and  conditions,  to  be 
kept  and  performed  by  the  said  party  of  the  second  part,  and 
which  form  part  of  the  consideration  herein,  to  wit: — 

“ First.  In  laying  down  his  pipes,  the  said  party  of  the  sec- 
ond part  agrees  to  keep  them  free  from  obstructing  the  cultiva- 
tion of  the  soil  of  said  party  of  the  first  part. 

“ Second.  The  said  party  of  the  second  part  agrees  to  supply 
the  said  party  of  the  first  part  water  for  irrigation  of  his  prem- 
ises, said  water  to  be  delivered  on  the  premises  of  said  party  of 
the  first  part,  through  a four-inch  pipe,  and  as  high  on  the 
said  premises  as  it  will  naturally  flow;  and  also  to  supply  the 
said  party  of  the  first  part  with  the  necessary  water  for  family 
use  in  his  dwelling-house,  through  a service  pipe  from  the  main 
pipe;  and  also  to  supply  said  party  of  the  first  part  with  the 
necessary  water  for  stock  and  family  use  on  the  premises  now 
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owned  by  him,  and  formerly  known  as  the  Riordan  Ranch,  the 
cost  of  pipes  and  the  laying  of  them  to  be  at  the  cost  of  said 
party  of  the  second  part.” 

The  “piece  of  land”  owned  by  Ferrea,  on  the  creek  at  a 
point  below  where  the  reservoir  was  about  to  be  constructed, 
consisted  of  a tract  of  land,  containing  twenty-five  acres,  which 
was  known  as  the  “Italian  Garden.”  There  Ferrea  resided, 
and,  at  the  time  of  the  agreement,  the  garden  constituted  the 
“ premises  ” on  which  Chabot  covenanted  to  supply  Ferrea  with 
water,  for  family  use  in  his  dwelling-house,  and  for  the  irriga- 
tion of  said  premises.  The  agreement  was  recorded,  and  there- 
after Chabot  constructed  his  reservoir,  laid  his  pipes,  and  had 
the  work  completed  and  in  operation  by  October  1,  1871. 

Adjoining  these  premises  of  Ferrea  lay  a tract  of  twenty-four 
acres  of  land,  which  Ferrea  was  not  the  owner  of  at  the  date  of 
the  agreement;  but  after  the  execution  of  the  agreement  — some 
time  in  August,  1870  — he  purchased  that  twenty-four-acre 
tract  and  added  it  to  the  garden  tract;  and  being  the  owner  and 
in  possession  of  both  tracts,  containing  forty-nine  acres,  he 
demised  them,  on  the  17th  of  October,  1870,  to  Benedetti  Pas- 
salaqua,  for  the  term  of  six  years  from  November,  1870,  for  a 
rent  reserved  of  one  hundred  and  twenty-five  dollars  per  month; 
and,  by  the  lease,  covenanted  to  supply  the  lessee  with  water,  to 
run  the  year  round,  through  a four-inch  pipe  for  the  irrigation 
of  said  forty-nine  acres;  that  in  case  of  a failure  of  the  water  to 
run  during  any  portion  of  said  time  he  would  be  responsible  for 
all  damages  occasioned  thereby.  Passalaqua  entered  into  pos- 
session under  the  lease,  and  has  since  kept  and  maintained 
possession ; but  he  refused  to  pay  the  rent  reserved  by  the  lease, 
because  of  a failure  to  supply  the  water  necessary  for  the  irriga- 
tion of  the  leased  premises;  and  for  the  damages  sustained  by 
him  by  reason  of  that  failure  he  brought  suit  on  the  21st  of 
June,  1871,  against  Ferrea,  in  which  he  recovered  judgment  on 
the  8th  of  February,  1875,  against  Ferrea  for  seven  thousand 
dollars  and  costs;  and  in  a subsequent  suit  in  equity  between 
the  same  parties  the  damages  recovered  in  that  action  at  law 
were,  by  decree  of  the  court  in  equity,  set  off  against  the  rent 
reserved  in  the  lease. 

That  judgment  for  seven  thousand  dollars  and  costs  was 
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offered  and  admitted  in  evidence  on  the  trial  of  this  case,  over 
the  objections  of  the  defendants;  and  it  appears  to  have  been 
the  only  evidence  of  the  damages  alleged  to  have  been  sustained 
by  the  plaintiff  by  reason  of  the  breach  of  the  covenants  con- 
tained in  the  agreement  of  the  3d  of  February,  1870. 

The  admission  of  the  judgment  in  evidence  against  the  de- 
fendants is  one  of  the  assignments  of  error. 

By  the  Code  a judicial  record  is  made  conclusive  or  prima 
facie  as  evidence  between  parties  and  privies.  Section  1908 
declares  “that  every  domestic  judgment,  and  final  order  is,  in 
respect  to  the  matter  directly  adjudged,  conclusive  between  the 
parties,  and  their  successors  in  interest  by  title  subsequent  to 
the  commencement  of  the  action  or  proceeding,  litigating  for  the 
same  thing,  under  the  same  title  and  in  the  same  capacity,  pro- 
vided they  have  notice,  actual  or  constructive,  of  the  pendency 
of  the  action  or  proceeding.”  And  section  1909  declares  that 
all  other  judicial  orders  of  a court  or  judge  of  this  State  are,  in 
respect  to  the  matter  directly  determined,  prima  facie  between 
the  same  parties  and  privies.  Sections  1910  and  1912  declare 
that  “ the  parties  are  deemed  to  be  the  same  when  those  between 
whom  the  evidence  is  offered  were  on  opposite  sides  in  the 
former  case,  and  a judgment  or  other  determination  could  in 
that  case  have  been  made  between  them  alone,  though  other 
parties  were  joined  with  both  or  either  ” ; and  “ whenever,  pur- 
suant to  the  preceding  sections,  a party  is  bound  by  a record, 
and  such  party  stands  in  the  relation  of  a surety  for  another, 
the  latter  is  also  bound  from  the  time  that  he  has  notice  of  the 
action  or  proceeding  and  an  opportunity,  at  the  surety’s  request, 
to  join  in  the  defense.”  But  it  is  also  declared  (§  1911)  that 
“ that  only  is  deemed  to  have  been  adjudged  in  a former  judg- 
ment which  appears  upon  its  face  to  have  been  so  adjudged,  or 
which  was  actually  and  necessarily  included  therein,  or  neces- 
sary thereto.”  Whether,  therefore,  the  record  admitted  in 
evidence  was  conclusive,  or  prima  facie  only,  it  was,  if  admissible 
at  all  against  the  defendants,  confined  to  that  which  appears 
upon  its  face  to  have  been  so  adjudged,  or  which  was  actually 
and  necessarily  included  therein,  or  necessary  thereto.  These 
sections  of  the  Code  are  merely  declaratory  of  the  oommon-law 
rule,  that  the  judgment  of  a court  of  competent  jurisdiction, 
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directly  upon  the  point,  is,  as  a plea,  a bar,  or  as  evidence,  con- 
clusive between  the  same  parties,  upon  the  same  matter  directly 
in  question  in  another  court. 

Nominally  the  parties  to  the  two  suits  were  not  the  same, 
but  it  is  claimed  that  in  law  they  were  the  same,  because  the 
parties  in  this  suit,  as  to  the  supply  of  water,  which  was  the 
subject-matter  involved  in  both  suits,  stood  toward  each  other  in 
such  a relation  that  it  was  the  duty  of  the  defendants,  when 
Passalaqua  sued  Ferret:  for  a breach  of  his  covenant,  to  have 
defended  the  suit,  upon  receiving  notice  thereof  and  having  an 
opportunity  to  make  a defense;  and  having  had  notice  they 
were  bound  by  the  judgment. 

In  fact,  as  found  by  the  court,  “ the  defendants  had  notice  of 
the  suits  brought  by  Passalaqua,  and  took  upon  themselves  the 
management,  charge,  and  control  of  the  defense  of  said  suits.” 
But  it  is  contended  that  the  finding  is  based  on  evidence  of  a 
verbal  notice,  and  that  the  notice  necessary  to  bind  a person  by 
a judgment  to  which  he  was  not  made  a party  must  be  in  writ- 
ing. But  in  Miner  v.  Clark,  15  Wend.  125,  the  court  say: 

“ The  object  of  the  notice  is  to  inform  the  grantor  that  a suit 
has  been  brought  against  the  grantee.  The  grantor  is  supposed 
to  be  better  able  to  defend  such  a suit,  and  by  his  covenant  he 
undertakes  to  warrant  and  defend  the  grantee  against  the  claim 
of  all  persons.  A parol  notice  gives  information  to  the  grantor 
quite  as  well  as  a written  one,  and  as  there  is  no  technical  rule 
requiring  such  a notice. to  be  in  writing,  no  writing  is  necessary ; 
and  if  we  regard  the  reason  and  propriety  of  the  case,  we  come 
to  the  conclusion  that  the  grantor  must  defend  or  not  at  his 
peril  after  notice.”  That  case  was  referred  to  in  Peabody  v. 
Phelps,  9 Cal.  226.  It  is  true,  in  that  case  there  was  no  notice, 
written  or  verbal.  But  in  Sampson  v.  Ohleyer,  22  Cal.  204, 
and  Wheelock  v.  Warsehauer,  34  Cal.  265,  verbal  notice,  bv  a 
tenant  to  his  landlord,  of  a suit  brought  for  recovery  of  the  land, 
was  held  sufficient  to  bind  the  latter  by  anv  recovery  in  the  suit.  . 

Assuming,  then,  that  such  a relation  existed  between  the  par- 
ties to  this  stnt  as  bound  them  by  the  judgment  in  that,  and 
that  the  defendants  were  concluded  from  questioning  the  matter 
determined  therein,  the  question  remains,  did  the  matter  deter- 
mined include  the  damages  sustained  by  the  plaintiff  herein  by 
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reason  of  the  breach  of  the  covenants  for  which  he  has  sued  the 
defendants  ? We  think  it  did  not.  That  judgment  was  founded 
on  a different  contract  from  the  one  which  was  in  controversy  in 
this  case.  In  this,  the  covenant  was  to  supply  Ferrea  with 
water,  through  a service  pipe  from  the  main  pipe,  for  family 
use,  and  through  a four-inch  pipe  raised  as  high  on  the  premises 
known  as  the  “ Italian  Garden,”  as  the  water  would  naturally 
flow,  for  the  irrigation  of  those  premises.  The  covenant  was 
intended  for  the  use  and  enjoyment  of  those  premises  in  the 
manner  and  for  the  purpose  intended  by  the  parties  at  the  time 
of  the  execution  of  the  agreement;  it  extended  only  to  those 
premises,  and  did  not  include  or  operate  upon  the  twenty-four 
acres  of  land  of  which  Ferrea  was  not  the  owner.  But  the  sub- 
sequent demise  to  Passalaqua  was  of  the  “ Italian  Garden,”  and 
“ the  twenty-four  acres  adjoining  and  confining  with  the  said 
garden  ....  making  in  all  forty-nine  acres  of  land,  with  four 
inches  of  running  water  for  all  year  round  until  the  expiration  of 
the  lease  and  if  the  water  should  fail  to  run  during  said 
period  of  time  or  any  portion  thereof,  Ferrea  bound  himself  to 
be  responsible  and  liable  for  all  damages  sustained.  And  the 
breach  assigned  in  the  Passalaqua  suit  was  that  Ferrea  had 
broken  his  covenant  in  failing  to  supply  Passalaqua  with  the 
stream  of  water  for  the  purpose  of  irrigation  upon  said  demised 
lands  during  the  term  for  which  said  lands  were  demised ; and 
the  recovery  was  for  loss  sustained  on  the  forty-nine  acres. 

Assuming,  therefore,  that  the  supply  of  water  was  the  same 
in  both  suits,  yet  the  covenants  were  not  the  same,  and  the 
causes  of  action  were  different.  In  this,  the  cause  of  action  was 
to  recover  damages  sustained  by  reason  of  the  failure  to  supply 
water  for  irrigating  twenty-five  acres  of  land.  In  that,  the 
cause  of  action  was  to  recover  for  the  loss  sustained  by  reason  of 
the  failure  to  supply  the  same  quantity  of  water  for  the  irri- 
gation of  forty-nine  acres ; and  the  recovery  was  of  the  damages 
assessed  on  that  basis.  But  that  did  not  include,  as  a distinct 
fact,  the  damages  sustained  on  twenty-five  acres.  The  question 
of  the  damages  done  to  the  “ premises  ” of  Ferrea  at  the  date  of 
the  covenant  to  him  by  Chabot,  was  not  raised,  tried,  or  deter- 
mined in  that  action.  It  was  raised,  for  the  first  time,  in  this 
case.  It  was,  therefore,  only  an  incidental  or  collateral  fact  to 
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the  Passalaqua  case;  it  was  not  a fact  found  or  necessary  to  be 
found  in  that  case.  But  the  rule  is  well  settled  that  a judgment 
is  not  evidence  of  any  matter  incidentally  cognizable  in  the 
action  in  which  it  was  rendered,  or  collateral  to  it,  or  inferable 
from  it  by  argument,  or  which  rests  in  evidence.  When  a 
judgment  in  one  action,  says  the  Supreme  Court  of  the  United 
States,  is  offered  in  evidence  in  a subsequent  action  between  the 
same  parties  upon  a different  demand,  it  operates  as  an  estoppel 
only  upon  the  matter  actually  at  issue  and  determined  in  the 
original  action.  ( Davis  v.  Brown,  94  U.  S.  423.)  And  in  Rus- 
sell v.  Place,  94  U.  S.  606,  it  is  said : A judgment  of  a court  of 
competent  jurisdiction,  upon  a question  directly  involved  in  one 
suit,  is  conclusive  as  to  that  question  in  another  suit  between  the 
same  parties ; but  to  this  operation  of  the  judgment  it  must 
appear,  either  upon  the  face  of  the  record,  or  be  shown  by 
extrinsic  evidence,  that  the  precise  question  was  raised  and 
determined  in  the  former  suit.  If  there  be  any  uncertainty  on 
this  head  in  the  record  the  whole  subject-matter  of  the  action 
will  be  at  large  and  open  to  a new  contention,  unless  this  uncer- 
tainty be  removed  by  extrinsic  evidence  showing  the  precise 
point  involved  and  determined.  To  the  same  effect  are  Cromwell 
v.  County  of  Sac,  94  U.  S.  361;  Garwood  v.  Garwood,  29  Cal 
515 ; Fulton  v.  Ilanlow,  20  (XL  450 ; Nims  v.  Vaughn,  40  Mich 
356;  Jacobson  v.  Miller,  41  Mich.  90. 

The  judgment  roll  in  Passalaqua  v.  Ferrea  was,  therefor^ 
inadmissible  as  evidence  to  prove  the  averment  of  damage ; a>«* 
as  there  is  no  evidence  in  support  of  the  finding  that  the  plaintiff 
sustained  $10,000  damages,  by  reason  of  the  breach  of  the  cov- 
enants of  the  defendant  Chabot,  the  judgment  must  be  revet  sed. 

Judgment  and  order  reversed,  and  cause  remanded  for  t new 
trial. 

Ross,  J.,  and  McKinstry,  J.,  concurred. 

Hearing  in  Bank  denied. 
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I Department  One.  — June  2T,  1883.1 

R.  E.  COLE  et  al.,  Respondents,  v.  HENRY  D.  BACON 
et  al.,  HENRY  D.  BACON,  Appellant. 


PhINCIFAL  AND  AGENT  — JOINT  AGREEMENT  CREATING  AN  AGENCY. — When  sev- 
eral persons  enter  Into  a joint  ugreement  appointing  an  agent  to  sell  prop- 
erty, at  d some  of  them  refuse  to  unite  In  an  action  against  the  agent  to  re- 
cover money  received  by  him  on  a sale  of  the  property  pursuant  to  the  agree- 
ment, the  fact  that  they  have  so  dealt  with  the  agent  as  to  preclude  them 
from  maintaining  such  an  action  does  not  deprive  the  others  of  the  right  to 
sue  for  their  proportionate  share  of  the  money. 

Gbnkral  Finding  — Conflicting  Evidence.  — On  the  trial  of  this  action, 
special  findings  were  waived,  and  the  court  found  generally  In  favor  of  the 
p!a!ntlff8,  and  rendered  Judgment  accordingly.  On  motion  for  a new  trial,  the 
finding  was  attacked  as  being  contrary  to  the  evidence  In  certain  particulars, 
but  the  evidence  was  substantially  conflicting.  Held , that  the  finding  Implied 
the  existence  of  every  fact  necessary  to  support  the  Judgment,  and  that  In 
view  of  the  conflict  in  the  evidence,  the  finding  could  not  be  disturbed. 


Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  action  was  brought  to  recover  of  the  defendant  Bacon 
certain  money  alleged  to  have  been  received  by  him  in  the  capac- 
ity of  agent,  and  fraudulently  appropriated  to  his  own  use.  It 
was  averred  in  the  complaint  that  Bacon  and  eleven  other  per- 
sons had  subscribed  for  the  capital  stock  of  a corporation  known 
as  the  Terminal  Railroad  Company,  each  subscribing  for  one- 
twelfth  of  the  stock,  and  being  desirous  to  dispose  of  the  inter- 
ests thus  acquired  by  them,  they  agreed  between  themselves  that 
the  same  should  be  sold  jointly,  and  Bacon  was  appointed  by 
the  other  subscribers  as  their  agent  to  carry  out  the  agreement; 
that,  he  subsequently  effected  a sale  for  the  sum  of  two  hundred 
and  fifty  thousand  dollars,  which  was  paid  to  him  by  the  pur- 
chasers, but  instead  of  accounting  for  the  sum  actually  received, 
he  falsely  represented  to  the  others  that  the  price  obtained  wa3 
only  forty-seven  thousand  seven  hundred  dollars,  and  induced 
them  to  settle  with  him  on  the  basis  of  such  representation. 
This  is  sufficient  to  show  the  nature  of  the  action,  and  a more 
particular  statement  of  the  facts  set  forth  in  the  complaint  is 
unnecessary.  Seven  of  the  subscribers  alleged  to  have  been 
defrauded  refused  to  join  in  the  action  as  plaintiffs,  and  were 
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made  defendants,  the  plaintiffs  being  two  of  the  subscribers  and 
the  personal  representatives  of  two  others  deceased. 

Bacon  filed  an  answer  denying  the  allegations  of  fraud  con- 
tained in  the  complaint,  and  averring  that  the  transaction  with 
the  other  subscribers  was  a purchase  by  him  of  their  respective 
interests,  and  that  the  sale  afterwards  made  was  on  his  own 
account 

The  other  defendants  also  answered  repudiating  the  alleged 
fraud  in  respect  to  themselves,  and  sustaining  the  answer  of 
Bacon  as  to  his  position  in  the  premises. 

The  instrument  of  the  14th  of  April,  1871,  referred  to  in  the 
opinion  of  the  court,  was  a transfer  to  the  purchasers  in  pursu- 
ance of  the  sale  made  by  Bacon.  This  instrument  did  not  state 
the  consideration  for  the  sale,  and  the  complaint  alleged  that  the 
parties  who  signed  it  in  connection  with  Bacon  did  so  at  his 
request.  Both  of  the  answers,  after  stating  the  purchase  by 
Bacon  from  the  other  subscribers,  averred  that  no  transfer  had 
been  made  by  the  latter  to  the  former  in  pursuance  of  such  pur- 
chase, and  that  the  instrument  was  signed  by  all  the  subscribers 
in  order  to  avoid  the  necessity  of  two  transfers  instead  of  one. 

The  additional  facts,  so  far  as  they  are  required  to  explain 
the  decision,  appear  in  the  opinion  of  the  court. 

Voluminous  briefs  were  filed  by  the  respective  counsel,  but 
in  view  of  the  grounds  of  the  decision,  it  would  be  useless  to 
give  the  arguments  without  an  analysis  of  the  evidence,  which 
is  impracticable. 

Wilson,  & Wilson,  and  McAllister  & Bergin,  for  Appellant. 

Garber,  Thornton  & Bishop,  and  H.  E.  Eighton,  for  Re- 
spondents. 

Pee  Cukiam. — The  instrument  of  the  14th  day  of  April, 
1871,  signed  by  all  of  the  subscribers  to  the  capital  stock  of  the 
“Terminal  Railroad  Company,”  except  the  defendant  Bacon, 
operated  to  transfer  to  Stanford,  Huntington  and  Hopkins  all 
of  the  stock  of  such  subscribers. 

If  it  be  admitted  that  the  relations  of  the  defendant  Bacon 
and  the  other  subscribers  are  not  to  be  ascertained  by  reference 
to  the  resolutions  of  the  directors  of  the  corporation,  but 
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depended  upon  subsequent  contracts  between  him  and  the  stock- 
holders, the  plaintiffs  acquired  rights  against  him  from  their 
actual  contracts  with  him,  as  evidenced  by  the  writing  and 
otherwise.  If  the  sale  was  by  each  of  the  plaintiffs  to  defendant 
Bacon  of  his  portion  of  the  shares  of  the  stock,  and  the  instru- 
ment was  executed  to  Stanford,  Huntington  and  Hopkins,  as  a 
matter  of  convenience,  and  to  avoid  the  necessity  of  a transfer 
first  to  Bacon  and  then  by  him  to  his  vendees,  the  mere  form  of 
the  transaction  did  not  change  its  real  character.  But  the  per- 
sons who  subscribed  the  instrument  of  the  14th  of  April,  1871, 
had  the  right  to  pool  their  stock,  and  to  dispose  of  it  in  the 
aggregate,  and  the  instrument  purports  to  be  a bill  of  sale  or 
assignment  of  all  their  stock,  executed  by  them  jointly.  That 
defendant  negotiated  the  sale  to  Stanford,  Huntington  and  Hop- 
kins, in  some  capacity,  is  admitted.  There  is  evidence  in  the 
transcript  that  he  acted  for  them,  as  their  agent  or  broker,  an.d 
not  for  himself.  Assuming  the  testimony  of  plaintiffs  to  be 
true  — and  in  view  of  the  judgment  of  the  court  below  we  must 
assume  their  testimony  to  be  true  — to  the  effect  that  they  indi- 
vidually signed  the  instrument,  with  the  understanding  that  it 
should  take  effect  only  in  case  the  other  subscribers  to  the  stock 
should  sign  it,  and  the  others  did  sign  it,  the  instrument  (so  far 
as  plaintiffs  and  Bacon  are  concerned)  constitutes  a joint  sale  to 
Stanford,  Huntington  and  Hopkins,  whatever  private  arrange- 
ments might  have  been  entered  into  between  defendant  Bacon 
and  others  of  the  subscribers  to  the  instrument. 

As  between  the  plaintiffs  and  defendant  Bacon,  the  court  may 
have  found  that  the  latter  was  the  agent  for  them,  and  of  the 
other  subscribers,  authorized  to  make  joint  sale  of  the  stock  of 
the  corporation  held  by  them  and  the  other  subscribers,  and  that 
he  did  in  fact  make  such  sale,  because  there  was  evidence  tend- 
ing to  prove  that  he  induced  plaintiffs  to  believe  such  was  the 
actual  relation  between  them.  The  question  is  not  whether 
plaintiffs  could  assert,  as  against  the  other  subscribers  to  the 
instrument,  that  there  was  a joint  sale,  but  whether  they  can 
assert  this  against  the  defendant  Bacon.  He  — assuming  plaint- 
iffs’ testimony  to  be  true  — had  no  understanding  with  plaint- 
iffs, severally,  that  they  should  sell  their  stock  to  him.  On  the 
contrary  it  was  distinctly  understood  that  they,  with  the  other 
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parties  in  interest,  should  sell  all  their  stock  for  a named  sum 
to  Stanford,  Huntington  and  Hopkins;  such  sale  to  be  evidenced 
by  the  signatures  of  all  to  the  instrument  so  often  referred  to. 
There  was  nothing  in  the  writing  itself  to  indicate  a different 
arrangement;  on  the  contrary  it  purported  to  be  a sale  by  all  to 
the  three  persons  mentioned.  Under  the  circumstances  the  con- 
tract between  plaintiffs  and  the  defendant  Bacon  must  be  con- 
strued to  have  been  what  the  former  understood  it  to  be,  and 
what  he  must  have  known  they  understood  it  to  be.  They 
could  not  be  deprived  of  their  rights  under  it  by  means  of  agree- 
ments, unknown  to  them,  between  Bacon  and  others  of  those 
who  executed  the  agreement  of  April  14th,  which  was  executed 
by  the  others  as  it  was  agreed  by  plaintiffs  and  Bacon  it  should 
be  executed.  As  between  plaintiffs  and  Bacon,  the  legal  effect 
of  the  arrangement  was  that  he,  as  agent  for  them,  and  the 
others,  for  whom  he  asserted  he  had,  or  would,  secure  authority 
to  act,  should  make  a joint  sale  of  the  stock.  The  sale  made 
was  made  under  such  power,  and,  like  every  other  similar  agent, 
he  was  liable  to  account  to  his  principals  for  the  proceeds  of  the 
sale.  If  the  other  parties  chose  to  waive  their  rights,  or,  rather, 
by  reason  of  separate  private  agreements,  lost  the  power  to 
assert  any  rights  as  joint  vendors,  this  did  not  operate  to  deprive 
the  plaintiffs  of  the  benefits  of  the  only  contracts  they  entered 
into.  • 

Of  course,  the  foregoing  is  based  upon  the  assumption  of  the 
existence  of  facts  such  as  are  necessarily  implied  by  the  general 
findings  and  judgment  of  the  Superior  Court,  since  there  was  at 
least  a substantial  conflict  in  the  evidence. 

Judgment  and  order  affirmed. 

Hearing  in  Bank  denied. 
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A.  S.  HALLIDLE,  Appellant,  v.  SUTTER  STREET 
RAILROAD  COMPANY,  Respondent. 

Contract  — Executory  Saiji  — Plkadino. — Tbe  plaintiff  agreed  for  a ampu- 
tated price  to  manufacture  a steel  rope  or  cable  suitable  In  all  respects  for  tbe 
operation  of  defendant’s  street  cars,  and  to  deliver  It  to  defendant  for  trial. 
If  found  suitable,  defendant  agreed  to  accept  It,  but  If  It  proved  unfit.  It  was 
to  be  returned  to  the  plaintiff.  After  testing  the  rope,  defendant  refused  to 
accept  It,  and  returned  it  to  the  plaintiff,  who  took  It  back,  and  brought  this 
action  for  goods  sold  and  delivered.  The  court  below  found  that  defendant 
rejected  the  rope  because  of  Its  unfitness  for  the  purpose  Intended.  Held,  first, 
that  the  contract  was  executory,  and  that  such  an  action  would  not  He.  Sec- 
ond, that  the  return  of  tbe  rope  to  plaintiff,  and  his  acceptance  of  It,  was  a 
rescission  of  the  contract  by  mutual  consent. 

Api’eal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Estee  & Boalt,  for  Appellant. 

Lloyd  & Woods,  for  Respondent 

McKee,  J. — Action  to  recover  three  thousand  eight  hun- 
dred and  eight  dollars  for  eleven  thousand  four  hundred  feet 
of  three-inch  flexible  steel  rope,  which  the  plaintiff  claims  to 
have  sold  and  delivered  to  the  defendant  at  its  special  instance 
and  request  By  the  answer  defendant  denied  a sale,  and 
affirmed  that  the  rope  was  made  under  a contract  by  which  the 
plaintiff  agreed,  for  a stipulated  price,  to  manufacture  in  the 
best  manner  riid  of  the  best  quality  of  steel  wire,  a steel  rope  or 
cable,  which  would  be  in  all  respects  suitable  for  operating  and 
running  the  cars  of  the  Sutter  Street  Railroad  up  and  down 
Sutter  Street,  between  Sansome  Street  and  Larkin  Street,  in  the 
city  and  county  of  San  Francisco,  and,  when  manufactured,  to 
deliver  the  same  to  defendant  for  trial ; and  if,  after  a fair  trial 
of  the  rope,  it  was  found  to  be  suitable  for  the  purposes  of  the 
road,  the  defendant  agreed  to  accept  the  same,  and  to  pay  the 
plaintiff  the  price  agreed  upon ; but  if  found  unsuitable,  the  rope 
was  to  be  returned  to  the  plaintiff. 
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As  shaped  by  the  pleadings  the  case  presented  for  considera- 
tion the  question,  whether  the  transaction  between  the  parties 
was  an  executed  or  an  executory  sale.  The  plaintiff  contends 
that  it  was  a contract  of  sale  with  warranty.  (§  1770,  Civ. 
Code.)  If  that  was  the  nature  of  the  transaction  the  title  to  the 
property  passed  to  the  defendant,  and  plaintiff  had  a cause  of 
action  for  goods  sold  and  delivered,  but  the  defendant,  in  case 
of  a breach  of  the  subsidiary  agreement  of  warranty,  had  the 
right  to  return  the  property,  especially  if  a return  had  been 
stipulated,  or  to  sue  on  the  breach  of  warranty  for  damages. 
( Perley  v.  Batch,  23  Pick.  283 ; Dorr  v.  Fisher,  1 Cush.  271 ; 
Bryant  v.  Isburgh,  13  Gray,  607.) 

If,  however,  defendant  merely  agreed  to  buy  the  rope  on  con- 
dition that  it  would  be  fit  and  suitable  for  the  purpose  of  its 
Toad,  and  time  was  given  to  test  it  for  that  purpose,  then  the 
title  to  the  rope  did  not  pass  until  the  rope  was  accepted.  If 
accepted  the  sale  was  complete,  and  liability  for  the  price  agreed 
upon  then  attached;  but  if  not  accepted  there  was  no  sale,  and 
the  plaintiff’s  remedy  was  for  a breach  of  the  agreement 
( Brown  v.  Foster , 113  Mass.  136.) 

The  difference  between  an  actual  bargain  and  sale,  and  a con- 
tract for  sale  of  an  article  to  be  manufactured  under  an  agree- 
ment to  sell  and  buy  is  thus  stated  by  Shaw,  C.  J.,  in  Mixer  x. 
Uowarth , 21  Pick.  205 : “ When  the  contract  is  a contract  of 
sale  either  of  an  article  then  existing,  or  of  articles  which  the 
vendor  usually  has  for  sale  in  the  course  of  his  business,  the  stat- 
ute (of  Frauds)  applies  to  the  contract  as  well  where  it  is  to  be 
executed  at  a future  time  as  when  it  is  to  be  executed  imme- 
diately. But  where  it  is  an  agreement  with  a workman  to  put 
materials  together  and  construct  an  article  for  the  employer, 
whether  at  an  agreed  price  or  not,  though  in  common  parlance 
it  may  be  called  a purchase  and  sale  of  the  article  to  be  com- 
pleted in  future,  it  is  not  a sale  until  an  actual  or  constructive 
delivery  and  acceptance.”  (See  also  Spencer  v.  Cone,  1 Met. 
283;  Goddard  v.  Binney,  115  Mass.  450;  night  v.  Ripley,  19 
Me.  137 ; Ficket  v.  Swift,  41  Me.  68.)  And  that  is  the  rule  for- 
mulated by  section  1141,  Civil  Code:  “Title  is  transferred  by 
an  executory  agreement  for  the  sale  ....  of  personal  property 
only  when  the  buyer  has  accepted  the  thing;  or  when  the  seller 
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has  completed  it  and  offered  it  to  the  buyer,  with  intent  to  trans- 
fer the  title  thereto  in  the  manner  prescribed  by  the  chapter 
upon  Offer  of  Performance.”  (See  also  § 1729,  Civ.  Code.) 

Here,  as  found  by  the  court,  the  rope  was  manufactured  and 
delivered  to  the  defendant  in  performance  by  the  plaintiff  of  the 
contract  set  up  in  the  defendant’s  answer.  Upon  delivery  of  the 
rope,  the  plaintiff  had  executed  the  contract  on  his  part,  but 
the  contract  was  still  executory'  on  the  part  of  the  defendant. 
The  defendant  was  under  no  obligation  to  perform  unless  it 
found  the  rope  to  be  what  was  bargained  for;  for  it  was  upon 
that  condition  the  defendant  promised  to  accept  the  rope  and 
pay  for  it.  But  the  court  found  that  the  rope  was  unsuitable  for 
the  purpose  of  the  defendant’s  road;  and  that,  because  of  its 
unfitness  for  that  purpose,  the  defendant  refused  to  accept  it 
and  returned  it  to  the  plaintiff,  who  took  it  back. 

Although  based  on  conflicting  evidence  as  to  the  facts,  yet 
the  findings  are  sufficiently  sustained  by  the  evidence;  and  upon 
the  facts  found  it  is  clear  that  the  executory  contract  between 
the  parties  had  never  been  performed.  The  defendant  refused 
to  accept,  there  was  therefore  no  executed  sale ; the  relation  of 
vendor  and  vendee  did  not  exist  between  the  parties,  and  the 
plaintiff’s  cause  of  action,  if  any,  was  not  for  goods  sold  and  de- 
livered, but  for  a breach  of  the  agreement,  if  the  defendant  was 
at  fault  in  refusing  to  accept;  or  if  the  defendant  had  damaged 
the  rope  by  a wrongful  use  of  the  same  before  it  had  been  re- 
turned to  the  plaintiff,  liability  would  attach  for  such  damages. 

But  as  the  condition  on  which  the  rope  had  been  made  and 
delivered  was  not  complied  with,  the  defendant  had  the  right  to 
reject  the  rope  ( Brown  v.  Foster,  supra),  and  rescind  the  con- 
tract; and  when  the  rope  was  rejected  by  the  defendant  and 
returned  to  the  plaintiff  who  took  it  back,  there  was,  in  fact,  a 
rescission  by  mutual  consent  (§  1689,  Civ.  Code),  and  as  to  the 
contract  the  parties  were  in  statu  quo. 

Judgment  and  order  affirmed. 

MoKinstry,  J.,  and  Ross,  J.,  concurred. 


Lxm.  co — m. 
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[Department  Tiro.  — Jane  27,  1883.] 

O.  H.  JOHNSON,  Petitioner,  v.  SUPERIOR  COURT  OF 
THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO, 
Respondent. 

CoNTBurr — Pc.*n  or  thb  Ooobt.  — A defendant  In  an  action  for  a divorce 
cannot  be  denied  the  process  provided  by  law  for  procuring  the  tectlmouy  of 
witnesses  residing  beyond  the  jurisdiction  of  the  State,  on  the  ground  that  he 
has  not  obeyed  the  order  of  the  court  requiring  him  to  pay  the  plaintiff  her 
costs  and  counsel  fees. 

In.  — Service.  — Before  a party  can  be  brought  Into  contempt  for  not  com- 
plying with  an  order  of  court,  such  order  must  be  served  upon  him.  The 
mere  delivery  to  a person  In  another  State  of  a certified  copy  of  the  order 
Is  not  such  a service  as  the  law  requires.  ( Sharpbtein,  J.,  and  McKu,  J.) 

Application  for  writ  of  mandate. 

The  facts  are  stated  in  the  opinion  of  the  court. 

T.  Z.  Blakeman,  for  Petitioner. 

John  D.  Whaley,  for  Respondent. 

Sharpstein,  J. — Application  for  a wTit  of  mandate.  It 
appears  by  the  petition  for  the  writ  that  on  the  28th  of  Septem- 
ber, 1882,  the  wife  of  the  petitioner  commenced  an  action  for 
divorce  against  him,  and  that,  on  the  2d  of  November,  1882,  he, 
by  his  attorney,  filed  an  answer  to  the  complaint  denying  some 
of  the  material  allegations  thereof.  On  the  11th  of  November, 
1882,  the  plaintiff’s  attorney  in  that  action  served  upon  the 
defendant’s  attorney  therein  notice  of  a motion  to  have  the 
court  allow  the  plaintiff  therein  a reasonable  sum  for  expenses 
and  counsel  fees  in  said  action.  Said  motion  was  heard  on  the 
22d  of  November,  1882,  and  an  order  was  then  made  that  the 
defendant  in  said  action  pay  to  the  plaintiff  therein  fifty  dollars 
costs  and  fifty  dollars  counsel  fees.  A certified  copy  of  said 
order  was  sent  to  the  State  of  Missouri,  and  there  delivered  to 
the  defendant  in  that  action,  who  is  the  petitioner  herein.  He 
has  never  complied  with  said  order.  It  is  alleged  in  the  petition 
that  the  petitioner  has  never  at  any  time  during  any  of  the  pro 
ceedings  in  said  action,  or  during  its  pendency  been  within  the 
State  of  California. 

On  the  28d  of  February,  after  serving  due  notice  of  his 


Digitized  by  Google 


June,  1883.]  Johnson  v.  Superior  Court. 


579 


motion,  petitioner  applied  to  said  Superior  Court  in  which  said 
action  was  pending  for  an  order  directing  a commission  to  issue 
to  take  the  depositions  of  certain  witnesses  residing  in  Missouri, 
whose  names  were  stated  in  said  notice  of  motion.  The  court 
refused  to  order  such  commission  to  issue,  on  the  ground  that 
petitioner  was  in  contempt  for  not  obeying  said  order  requiring 
him  to  pay  plaintiff  in  said  action  her  costs  and  counsel  fees. 

These  are,  in  substance,  the  facts  upon  which  the  petitioner 
bases  his  application  for  a writ  to  compel  said  Superior  Court  to 
make  the  necessary  order  for  the  issuance  of  a commission  to 
take  the  depositions  of  his  said  witnesses.  The  respondent 
demurs  to  the  petition  on  the  ground  that  it  does  not  state 
facts  sufficient  to  entitle  the  petitioner  to  the  writ  prayed  for. 

Ordinarily,  a person  sued  has  a right  to  defend,  and  the  law 
has  made  provision  for  procuring  the  testimony  of  witnesses 
both  within  and  without  the  jurisdiction  of  this  State.  Whether 
a defendant  in  an  action  for  divorce  can  legally  be  denied  the 
process  which  the  law  has  provided  for  procuring  the  testimony 
of  witnesses  residing  beyond  the  jurisdiction  of  this  State,  on 
the  ground  that  he  has  not  obeyed  such  an  order  as  the  one 
above  mentioned,  ofUfhich  a certified  copy  was  delivered  to  him 
in  the  State  of  Missouri,  is  the  question  which  the  record  pre- 
sents for  adjudication. 

Cases  are  not  rare  in  which  courts  of  equity  have  denied  to 
parties  in  contempt,  for  disobedience  of  orders,  all  the  rights  to 
which  said  parties  would  otherwise  be  entitled ; and  even  have 
gone  so  far  as  to  strike  out  the  answers  of  parties  so  in  contempt. 
But  “ in  this  State  the  power  of  courts  to  punish  for  contempt 
has  been  regulated  by  statute.  It  is  provided  that,  when  one  is 
adjudged  guilty  of  contempt,  he  may  be  punished  by  a fine  of 
not  exceeding  five  hundred  dollars,  and  by  imprisonment  for  not 
exceeding  five  days,  except  when  the  contempt  consists  in  the 
omission  to  perform  an  act  which  is  yet  in  his  power  to  perform, 
in  which  ease  he  may  be  imprisoned  until  he  have  performed 
it.”  {Gotland  v.  Gallaixd,  44  Cal.  475.) 

The  Code  states  what  shall  constitute  a contempt,  and  pre- 
scribes how  a party  committing  it  shall  be  punished ; and  it  pro- 
vides that  “ no  statute,  law,  or  rule  is  continued  in  force  becanse 
it  is  consistent  with  the  provisions  of  this  Code  on  the  same  sub- 
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ject ; bul  in  all  cases  provided  for  by  this  Code,  all  statutes,  laws, 
and  rules  heretofore  in  force  in  this  State,  whether  consistent 
or  not  with  the  provisions  of  this  Code,  unless  expressly  con- 
tinued in  force  by  it,  are  repealed  and  abrogated.”  (Code  Civ. 
Proc.  § 18.) 

In  view  of  these  provisions  can  it  properly  be  held  that  a 
law  or  rule  which  authorized  a punishment  for  contempt  difTcr- 
ent  from  the  punishment  prescribed  by  the  Code  was  not  abro- 
gated by  the  adoption  of  the  Code  ? If  so,  what  force  and  effect 
is  to  be  given  to  the  clause  above  quoted  ? The  suggestion  that 
a disobedient  party,  situated  as  the  petitioner  is,  could  not  be 
punished  in  either  of  the  modes  prescribed  by  the  Code,  and 
would  escape  altogether  unless  he  could  be  punished  in  some 
other  way,  is  one  for  legislative  rather  than  judicial  considera- 
tion. 

But  there  are  other  difficulties  in  the  wav  of  sustaining  the 
action  of  the  respondent  herein.  It  does  not  appear  that  there 
was  any  service  of  the  order  which  the  petitioner  failed  to  com- 
ply with,  unless  the  delivery  of  a copy  of  it  to  him  in  the  State 
of  Missouri  constituted  a service.  The  six  sections  of  the  Code 
which  immediately  precede  section  1016  pfbvide  several  modes 
in  which  notices  and  papers  may  be  served,  but  those  provisions 
do  not  apply  to  the  service  “of  any  paper  to  bring  a party  into 
contempt.”  And  where  a party  has  an  attorney  in  an  action, 
service  of  papers  to  bring  such  party  into  contempt  cannot  be 
made  upon  such  attorney.  (Code  Civ.  Proc.  § 1015.)  Before 
a party  can  be  brought  into  contempt  for  not  complying  with 
an  order  of  court,  such  order  must  be  served  upon  him,  and  the 
mere  delivery  to  a person  in  Missouri  of  a certified  copy  of  an 
order  made  by  a court  in  this  State,  would  not  be  a service  upon 
him  within  the  meaning  of  the  law. 

Finally,  we  do  not  think  that  the  remedy  adopted  by  the 
respondent  to  enforce  a compliance  with  the  order  of  the  court 
is  applicable  to  a divorce  case.  In  this  State  “no  divorce  can 
be  granted  upon  the  default  of  the  defendant.”  (Civ.  Code, 
§ 130.)  The  policy  of  the  law,  doubtless,  is  that  a divorce  shall 
not  be  granted  until  after  a fair  and  full  hearing  of  all  the 
material  and  relevant  testimony  which  either  party  may  be 
ready  or  willing  to  introduce  upon  the  issues  raised  bv  the 
pleadings.  It  cannot  be  granted  “upon  the  uncorroborated 
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statement,  admission,  or  testimony  of  the  parties.”  But  if  the 
position  of  respondent  be  tenable,  a divorce  can  be  granted  in  a 
case  in  which  a defendant  is  denied  the  privilege  of  introducing 
competent  evidence  to  disprove  all  the  material  allegations  of 
the  complaint.  And  we  are  not  advised  that  the  petitioner, 
who  has  denied  all  the  material  allegations  of  the  complaint 
filed  against  him,  may  not,  if  an  opportunity  is  afforded  him, 
fully  establish  his  defense  by  competent  proof.  To  deprive 
him  of  that  opportunity  in  a divorce  case,  in  which  he  is  defend- 
ant, would,  in  our  opinion,  be  to  contravene  the  plain  policy  of 
the  law. 

Let  the  writ  issue  as  prayed. 

McKee,  J.,  concurred. 

Thornton,  J. — I concur  in  the  conclusion  reached  in  the 
foregoing  opinion  on  the  last  ground  stated  in  it. 


tla  Bank.  — June  27,  188S.] 

ERWIN  DAVIS,  Petitionee,  v.  SUPERIOR  COURT  OF 
THE  CITY  AND  COUNTY  OF  SAN  FRANCISCO, 
Respondent. 


Constitutional  Law — Statute — Mandamus. — On  the  authority  of  Fraser 
▼.  Frcelon,  53  Cal.  344,  held,  that  the  constitutionality  of  the  act  creating  the 
municipal  court  of  appeals  In  San  Francisco  cannot  be  determined  in  a pro- 
ceeding by  mandamus,  the  present  Supreme  Court  being  governed,  in  regard 
to  the  construction  and  effect  of  the  former  Constitution,  and  the  mode  in 
which  such  questions  may  be  presented,  by  the  decisions  of  the  Supreme  Court 
created  and  existing  under  that  instrument 
Municipal  Court  or  Appeals  — Transfer  or  Causes  prom  County  Court 
— Jurisdiction. — The  municipal  court  of  appeals  acquired  Jurisdiction  of 
causes,  pending  In  the  county  court  by  operation  of  the  statute  creating  the 
municipal  court  of  appeals.  An  order  transferring  them  was  unnecessary. 


Application  for  writ  of  mandate  to  compel  the  Superior 
Court  to  try  an  action,  wherein  the  petitioner  was  a party,  not- 
withstanding the  same  had  been  tried  by  the  municipal  court 
of  appeals  prior  to  the  adoption  of  the  present  Constitution. 
The  remaining  facts  are  stated  in  the  opinion  of  the  court. 
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J.  Howard  Smith,  for  Petitioner. 

The  validity  of  a statute  may  be  tested  in  an  action  between 
private  parties.  (Sill  v.  Village  of  Corning,  15  N.  Y.  297 ; 
Rabe  v.  Fyler,  10  Smedes  & M.  440;  Houston  v.  Roystcm,  7 
How.  (Miss.)  543  ; Mulligan  v.  Smith,  59  Gal.  206 ; Dawson  v. 
Horan,  51  Barb.  459 ; Klokke  v.  Dodge , 103  111.  125.) 

Lloyd  Baldwin,  for  Respondent 

Per  Curiam. — 1.  It  is  urged  that  the  Act  of  April  1,  1878, 
creating  the  municipal  court  of  appeals  in  San  Francisco,  was 
violative  of  the  former  Constitution.  (Stats.  1877-78,  p.  947.) 
Since  the  organization  of  the  present  Supreme  Court  it  has  been 
repeatedly  held  that  we  would  follow,  as  authoritative,  the 
construction  placed  upon  any  provision  of  the  Constitution  of 
1849,  by  the  highest  judicial  tribunal  created  by  and  under  that 
Constitution.  By  parity  of  reasoning  we  are  bound  by  the 
views  of  the  former  Supreme  Court,  with  reference  to  the  mode 
in  which  the  invalidity  of  a legislative  act,  or  its  repugnancy  to 
a clause  of  the  then  existing  Constitution  could  be  presented  or 
insisted  upon. 

In  Fraser  v.  Frcelon,  53  Cal.  644,  it  was  held  that  the 
invalidity  of  the  statute  in  question  could  not  be  determined  upon 
the  return  to  a writ  of  certiorari.  It  was  there  said  the  “ peo- 
ple ” were  interested  in  the  question  whether  the  statute  pre- 
scribing the  jurisdiction  of  the  court  was  constitutional;  that 
the  question  could  only  be  decided  in  an  appropriate  form  of 
action  brought  in  the  name  of  the  people,  or  to  which  the 
people  were  made  a party.  It  is  manifest  that  every  considera- 
tion which  induced  the  former  Supreme  Court  to  refuse  to 
inquire  into  the  question  of  the  constitutionality  of  the  statute 
in  a proceeding  by  writ  of  review,  applies  with  redoubled  force 
to  the  present,  which  is  a proceeding  by  mandamus,  by  one  of 
the  parties  to  an  action  originally  brought  before  the  justices’ 
court,  to  compel  the  Superior  Court  — as  successor  of  the 
county  court  — to  try  the  action,  notwithstanding  the  same  was 
transferred  to  the  municipal  court  of  appeals,  and  tried  de  novo 
in  that  court  prior  to  the  adoption  of  the  present  Constitution. 

2.  It  is  urged  that  the  municipal  court  never  acquired  juris- 
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diction  of  the  action  transferred  to  it,  because,  although  that 
action  was  pending  in  the  county  court  before  the  creation  of 
the  municipal  court,  no  special  order  was  made  by  the  former 
court  transferring  it  to  the  latter.  We  find  nothing  in  the  act 
creating  the  municipal  court  (Stats.  1877-78,  p.  947),  which 
requires  any  such  order,  general  or  special.  The  twelfth  sec- 
tion of  that  act  provides : “ Immediately  after  the  organization 
of  said  court  the  clerk  of  the  county  court  shall  transmit  to 
said  municipal  court  of  appeals  all  papers  in  civil  cases  of 
appeal  then  pending  and  undetermined,”  etc.  The  direction  of 
the  statute  is  to  the  county  clerk,  who  is  clerk  of  both  courts. 

Fraser  v.  Freelon,  above  referred  to,  has  sometimes  been  sup- 
posed to  hold  that  the  order  of  the  county  court  transmitting  a 
cause  pending  when  the  municipal  court  was  created  was  neces- 
sary to  give  the  latter  court  jurisdiction.  But  such  supposition 
is  based  upon  an  erroneous  interpretation  of  the  language  of  the 
opinion  in  Fraser  v.  Freelon.  It  is  there  said : “ Section  12  ” 
(of  the  act  to  create  the  municipal  court)  “ provides  that  the 
court  may  hear  and  determine  civil  appeal  cases  which  are 
directed  to  be  transferred  to  it  from  the  county  court  It  does 
not  appear  from  the  transcript  returned  with  the  writ  that  the 
action  in  controversy  was  either  transferred  to  it  from  the 

county  court,  or  brought  up  on  appeal  to  that  court 

The  transcript  fails  to  show  that  the  defendants  in  that  action 
either  were  served  with  process,  or  that  a notice  of  appeal  was 
served  by  or  upon  them ; and,  therefore,  the  transcript  does  not 
show  that  the  court  acquired  jurisdiction  of  the  def endards." 

The  plain  meaning  of  the  language  employed  in  Fraser  v. 
Freelon  is  that  by  section  twelve  of  the  act  referred  to,  the  munic- 
ipal court  acquired  jurisdiction  of  the  causes  directed,  not  by 
any  order  of  the  county  court,  but  by  the  twelfth  section  of  the 
statute,  to  be  transferred  to  the  municipal  court  The  transfer 
by  the  common  clerk  from  one  department  of  his  office  to 
another  is  not  indicated  by  any  record  which  would  constitute  a 
portion  of  the  return  to  certiorari,  nevertheless,  as  the  munic- 
ipal court  was  an  inferior  court,  the  record  required  to  be 
returned  should  show  it  had  jurisdiction.  Whether  an  appeal 
was  taken  first  to  the  county  court,  and  the  case  was  thence 
transferred  to  the  municipal  court,  or  the  appeal  waa  taken 
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direct  from  the  justices’  court  to  the  municipal  pourt,  the  record, 
returned  with  the  writ  of  review  issued  to  the  municipal  court, 
should  show  service  of  the  notice  of  appeal  or  waiver  of  such 
service  by  an  appearance  to  the  merits. 

There  is  no  pretense  here  that  the  action  of  which  it  is 
claimed  the  municipal  court  never  acquired  jurisdiction  was  not 
regularly  appealed  from  the  justices’  court  to  the  county  court. 
The  county  court  had  jurisdiction,  and  the  papers  were  before 
the  municipal  court  when  the  case  was  there  tried,  as  appears 
from  the  transcript. 

Writ  denied  and  proceedings  dismissed. 

McKee,  J.,  and  Thobnton,  J.,  dissented. 

Petition  for  a rehearing  denied. 


tin  Bank.  — June  27.  1883.1 

JEROME  MILLARD,  Respondent,  v.  YEE  TEEN  et  ai_. 
Respondents. 

Appeal  — Jurisdiction — Municipal  Court  or  Appeals.  — In  an  action 
pending  on  appeal  In  the  county  court  of  the  city  and  county  of  San  Francisco 
at  the  time  of  the  passage  of  the  act  creating  the  municipal  court  of  appeals, 
no  order  transferring  the  action  to  the  latter  court  was  required  to  glTe  that 
court  jurisdiction  to  hear  and  determine  the  same.  The  transfer  was  made 
by  operation  of  the  act  Itself. 

In.  — Undertaking  on  Appeal.  — In  such  a case,  the  undertaking  on  appeal 
to  the  county  court  la  as  effectual  to  bind  the  sureties  as  If  the  action  had  not 
been  transferred. 


Appeai.  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Estee  & Boalt,  for  Appellants,  cited  Uridias  v.  Morrill,  22 
Cal.  473 ; Fraser  v.  Freelon,  53  Cal.  644 ; Norwood  v.  Kenfield, 
84  Cal.  329 ; Trobock  v.  Caro,  60  Cal.  301. 

L.  Quint,  for  Respondent. 

Pee  Curiam. — Woon  Ah  Wah  commenced  an  action  in  a 
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Justices’  Court  of  the  city  and  county  of  San  Francisco  against 
Woon  Ah  Chin  and  two  others.  Such  proceedings  were  had 
therein  that  on  the  21st  of  April,  1879,  the  plaintiff  recovered 
a judgment  against  the  defendants  for  $295  damages  and  $42 
costs.  On  the  same  day  the  defendants  gave  notice  of  appeal, 
and  filed  an  undertaking  on  appeal,  in  the  sum  of  $750.  with 
Lee  You  and  Ah  Yung  as  sureties,  which  recited  the  judgment 
and  the  desire  of  the  defendants  of  appealing  therefrom  to  the 
county  court  of  the  city  and  county  of  San  Francisco,  and  was 
conditioned,  that  if  the  defendants  should  pay  the  amount  of 
said  judgment  and  all  costs,  and  obey  any  order  the  said  county 
court  might  make,  if  the  appeal  be  ’Withdrawn  or  dismissed,  or 
pay  the  amount  of  any  judgment  and  all  costs  that  might  be 
recovered  against  the  appellants  in  the  said  county  court,  etc. 
On  the  30th  of  April,  1879,  the  said  defendants  filed  another 
undertaking  of  the  same  import,  with  Yee  Teen  and  Luey  Sing 
as  sureties.  The  case  was  subsequently,  in  September,  1879, 
tried  in  the  municipal  court  of  appeals,  and  judgment  rendered 
in  favor  of  the  plaintiff  and  against  the  defendants  for  $295 
and  costs.  Payment  of  the  amount  of  the  judgment  was  de- 
manded of  the  defendants  and  of  the  sureties,  and  payment 
was  refused;  thereupon  this  action  was  commenced  in  the 
Superior  Court,  on  the  undertaking,  against  the  sureties,  in 
which  action  judgment  was  rendered  in  favor  of  the  plaintiff 
herein  (assignee  of  the  plaintiff  in  the  former  action)  for 
$444.13  and  costs.  It  does  not  appear  that  any  order  was 
made  for  the  transfer  of  the  case,  after  being  appealed,  from 
the  county  court  to  the  municipal  court  of  appeals;  it  appears 
merely,  that  the  case  was  appealed  to  the  county  court,  that  it 
by  some  means  got  into  the  municipal  court  of  appeals,  was 
there  tried,  and  there  judgment  was  rendered. 

The  appellants  do  not  question  the  constitutionality  of  the 
Act  of  April  1,  1878,  creating  the  municipal  court  of  appeals 
but  they  contend  that  that  court  did  not  acquire  jurisdiction  of 
the  appeal  for  the  reason  that  there  was  no  order  made  by  the 
county  court  transferring  the  action  to  the  municipal  court  of 
appeals  for  trial.  In  Davis  v.  Superior  Court,  post,  it  was  held 
that  no  order  was  necessary;  that  the  act  itself  operated  such 
transfer. 
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It  was  urged  that  as  the  undertakings  were  to  abide  the 
judgment  of  the  county  court,  as  that  court  has  rendered  no 
judgment,  the  sureties  have  incurred  no  liability.  The  giving 
of  the  notice  of  appeal  and  the  undertaking  were  means  — pro- 
cesses— by  and  through  the  use  of  which  the  appellants  were 
empowered  to  have  a retrial  of  the  case.  The  law  provided  for 
the  appeal  to  be  taken  to  the  county  court;  being  so  taken,  the 
other  court  had  authority  by  the  terms  of  the  act  creating  it  to 
hear  the  case  and  determine  it;  it  was  a hearing  and  determina- 
tion on  appeal  that  the  defendants  desired,  and  that  hearing  and 
determination,  in  a method  provided  by  law,  ha3  been  had. 

The  judgment  is  affirmed. 

Thornton,  J.,  and  McKee,  J.,  dissented. 


[Department  Two.  — Jane  29,  1888.} 

MARCUS  UNGER,  Respondent,  v.  EMILY  MOONEY 
et  At-,  Appellants. 

Ejectment  — Statute  of  Limitations  — Advei.se  Possession.  — In  order  to 
make  out  an  adverse  possession  sufficient  to  sustain  a defense  In  ejectment 
under  the  Statute  of  Limitations,  five  elements  are  required.  (1)  there  must 
be  an  actual  occupation,  open  and  notorious,  not  clandestine;  (2)  the  posses- 
sion must  be  hostile  to  the  title  of  the  plaintiff;  (3)  It  must  be  held  under  a 
claim  of  title  exclusive  of  any  other  right;  (4)  It  must  be  continuous  and  un- 
interrupted for  a period  of  five  years  before  the  commencement  of  the  action; 
(5)  payment  of  taxes  as  provided  by  section  325  of  the  Code  of  Civil  Pro- 
cedure. 

Id.  — Tenants  in  Common  — Ouster.  — The  possession  of  one  tenant  in  com- 
mon Is  the  possession  of  his  co-tenant  There  Is  no  element  of  hostility  in  such 
a possession.  An  actual  adverse  holding  will  not  operate  as  an  ouster,  and  set 
the  Statute  of  Limitations  in  motion,  until  the  tenant  out  of  possession  has 
notice  of  such  holding.  But  If  the  hostile  character  of  the  possession  is  so 
openly  manifested  that  his  observation  as  a man  reasonably  careful  of  his 
Interests  would  be  sufficient  to  discover  It,  he  will  be  deemed  to  have  notice 
Thus,  where  one  of  two  tenants  In  common  conveys  to  a third  person  by  deed 
purporting  to  convey  the  whole  land,  and  the  deed  la  recorded  by  the  grantee, 
who  enters  under  It,  such  entry  Is  hostile  In  Its  nature,  and  the  mere  fact  of 
possession  b£  a stranger  Is  enough  to  put  him  on  inquiry,  and  charge  him  with 
notice.  So,  the  making  of  valuable  Improvements,  paying  the  taxes  upon  the 
land,  and  receiving  the  rents  and  profits  without  accounting  or  offering  to  ac- 
count, are  circumstances  indicating  an  adverse  holding,  and  their  effect  upon 
the  co-tenant  Is  the  same  as  If  notice  were  directly  communicated  to  him.  The 
meanB  of  knowledge  being  furnished  by  the  open  and  notorious  character  of 
the  possession,  he  Is  chargeable  with  actual  notlca. 
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Id.  — Requesting  a Deed  non  the  Oo-tenant  — Effect  upon  the  Char- 
acter or  the  Possbssion.  — IX  the  possession  of  a tenant  In  common  la  ad- 
verse to  his  co-tenant.  It  will  not  lose  Its  hostile  character  by  the  former 
tendering  a quit-claim  deed  to  the  latter,  and  requesting  him  to  sign  It,  there 
being  no  offer  to  purchase,  nor  any  acknowledgment  of  the  tenancy. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial. 

The  facts  are  stated  in  the  opinion  of  the  court 

Mastick,  Belcher  & Mastick,  and  Roche  & Desbeck,  for  Ap- 
pellants. 

1.  A conveyance  hy  one  co-tenant,  purporting  to  convey  an 
estate  in  severalty,  constitutes  color  of  title,  and  when  the 
grantee  enters  tinder  the  deed  and  claims  title  in  himself,  and  to 
the  exclusion  of  all  other  right,  his  entry  is  under  color  of  title, 
and  his  possession  is  adverse  to  all  the  world,  and  will,  if  main- 
tained for  the  statutory  period,  toll  all  other  right,  and  will  vest 
in  him  a perfect  title.  ( Prescott  v.  Nevers,  4 Mason,  330; 
Bradslreet  v.  Huntington,  5 Peters,  442;  Clymer’s  Lessee  v. 
Dawkins,  3 How.  674,  689 ; Ricard  v.  Williams,  7 Wheat  59, 
120;  Thomas  v.  Pickering,  13  Me.  337;  Higbee  v.  Rice,  5 
Mass.  352;  Marcy  v.  Marcy,  6 Met.  371 ; Rickard  v.  Rickard, 
13  Pick.  251 ; Bigelow  v.  Jones,  10  Pick.  161 ; Parker  v. 
Prop’rs  etc.  3 Met  91 ; Kittredge  v.  Prop’rs  etc.  17  Pick.  246 ; 
Hodges  v.  Eddy,  38  Vt  327 ; Forest  v.'  Jackson,  56  N.  H.  357 ; 
Clark  v.  Vaughan,  3 Conn.  191 ; Clapp  v.  Bromagham,  9 
Cowen,  530;  Bogardus  v.  Trinity  Church,  4 Paige,  178;  Jack- 
son  v.  Smith,  13  Johns.  406 ; Foulke  v.  Bond,  41  N.  J.  L.  527 ; 
Culler  v.  Hotter , 13  Serg.  & R,  356;  Lodge  v.  Patterson,  3 
Watts,  74;  Mehaffy  v.  Dobbs,  9 Watts,  363;  Law  v.  Patterson, 

I Watts  & S.  184,  191 ; Frederick  v.  Cray,  10  Serg.  & R.  182 ; 
Dikeman  v.  Parrish,  6 Pa.  St  210,  225 ; Caperton  v.  Gregory, 

II  GTatt  508;  Black  v.  Lvndsay,  Bush.  467;  Covington  v. 
Stewart,  77  N.  C.  148 ; Thomas  v.  Garvan,  4 Dev.  223 ; Cloud 
v.  Webb,  4 Dev.  290;  Gray  v.  Bates.  3 Strob.  500;  Hart  v.  Bost- 
wick,  14  Fla.  177 ; Home  v.  Howell,  46  Ga.  9 ; Cain  v.  Furlow, 
47  Ga.  674;  Abercrombie  v.  Baldwin,  15  Ala.  363;  Alexander 
v.  Kennedy,  19  Tex.  488,  496;  Abemathie  v.  Con.  Virginia 


Digitized  by  Google 


588 


Unger  v.  Moonet. 


[Sup.  Ct 


M.  Co.  16  Nev.  260;  Ashley  v.  Rector,  20  Ark.  359;  Weisin- 
ger  v.  Murphy,  2 Hoad,  674,  679 ; Gillaspie  v.  Osh  urn,  3 Marsh. 
A.  K.  77 ; Gill  v.  Fauntleroy’s  Heirs,  8 Mon.  B.  177,  186 ; War- 
field  v.  Lindell,  30  Mo.  272 ; Long  v.  Stapp,  49  Mo.  506 ; Nelson 
v.  Davis,  35  Ind.  474;  Goewey  v.  Urig,  18  HI.  238 ; Hinkley  v. 
Green,  52  111.  223;  Sands  v.  Davis,  40  Mich.  14;  Campau  v. 
Dubois,  39  Mich.  274;  Hovenden  v.  Lord  Annesley,  2 Schoales 
& L.  628 ; Doe  v.  Prosser,  Cowp.  217 ; Townsend  & Pastor's 
Case,  4 Leon.  52;  Reed  v.  Taylor,  5 Barn.  & Adol.  575.) 

2.  To  constitute  possession  by  one  co-tenant  adverse  to  the 
rights  of  bis  co-tenants,  it  must  be  taken  and  maintained  und.tr 
a claim  of  exclusive  ownership,  indicated  and  exhibited  by  open 
and  notorious  acts ; and  whenever  it  is  so  taken  and  maintained, 
the  co-tenants  are  bound  to  take  notice  of  the  fact,  and  the  stat- 
ute will  run  against  them  whether  they  have  actual  notice  or 
not.  ( Lodge  v.  Patterson,  3 Watts,  74;  Dikeman  v.  Parrish,  6 
Pa.  St.  225;  Warfield  v.  Lindell,  30  Mo.  272;  Same  v.  Same, 
38  Mo.  561;  Lapeyre  v.  Pond,  47  Mo.  590;  Abercrombie  v. 
Baldwin,  15  Ala.  371 ; Clymer’s  Lessee  v.  Dawkins,  3 How. 
674.) 

3.  One  in  possession  of  land  and  claiming  to  own  it  may  buy 
in  outstanding  claims  of  title,  without  abandoning  or  impairing 
his  own  title,  or  even  acknowledging  the  validity  of  the  title  so 
bought.  ( Jackson  v.  Given,  8 Johns.  137;  Jackson  v.  Smith, 
13  Johns.  406 ; Northrop  v.  Wright,  7 Hill,  476,  490 ; Parker  v. 
Proprietors  etc.  3 Met  91,  102;  Capertonv.  Gregory,  11  Gratt 
505;  Lodge  v.  Patterson,  3 Watts,  74;  Blight’s  Lessee  v.  Roch- 
ester, 7 Wheat.  535,  543 ; Cannon  v.  Slockmon,  36  Cal.  535.) 

Wm.  H.  Sharp,  for  Respondent 

1.  The  possession  of  one  tenant  in  common  is  the  possession 
of  all  the  co-tenants.  ( Colman  v.  Clements,  23  Cal.  245;  Car- 
pentier  v.  Webster,  27  Cal.  524;  Miller  v.  Myers,  46  Cal.  535; 
Owen  v.  Morton,  24  Cal.  373.) 

2.  Neither  giving  a deed  of  the  whole  land  nor  exclusive 
possession  by  one  tenant  in  common  is  an  ouster  in  this  State. 
{Seaton  v.  Son,  32  Cal.  481;  Gates  v.  Salmon,  35  Cal.  576; 
Bomheimer  v.  Baldwin,  42  Cal.  27 ; Owen  v.  Morton,  24  Cal. 
387 ; Carpentier  v.  Mendenhall,  28  Cal.  484;  Williams  y.  Sui- 
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ton,  43  Cal.  65;  Aguirre  v.  Alexander,  58  Cal.  28,  29;  Miller 
v.  Myers,  46  Cal.  535;  Packard  v.  Johnson,  57  Cal.  180.) 

3.  Asking  the  co-tenant  for  a deed  was  a recognition  of  his 
title. 

Thornton,  J. — This  is  an  action  to  recover  possession  of  an 
undivided  half  of  a lot  of  land  situate  in  the  city  and  county  of 
San  Francisco,  to  which  the  Statute  of  Limitations  was  pleaded. 
The  court  held  against  the  defendants  on  this  plea,  and  judg- 
ment passed  for  plaintiff.  The  defendants  moved  for  a new 
trial,  which  was  denied.  One  of  the  grounds  on  which  this 
motion  was  denied  was  the  insufficiency  of  the  evidence  to  sus- 
tain the  finding  on  the  issue  joined  on  the  plea  of  the  statute 
above  mentioned. 

The  findings  of  fact,  so  far  as  they  are  adverted  to  or  neces- 
sary to  be  remarked  on  herein,  are  as  follows : — 

“ 1.  That  one  Frederick  S.  Sproul,  on  the  1st  day  of  Decem- 
ber, in  the  year  1863,  was  the  owner  in  fee  and  in  possession  of 
the  lot  of  land  described  in  the  complaint  in  this  action. 

“2.  That  said  Frederick  S.  Sproul  and  Phebe  C.,  his  wife, 
on  the  27th  day  of  February,  in  the  year  1865,  granted,  bar- 
gained  and  sold  said  premises  to  James  Brokaw  and  J.  W.  Met- 
calf, by  deed  duly  recorded  on  the  same  day,  who  entered  into 
the  possession  of  said  premises  under  said  deed. 

“3.  That  said  Frederick  S.  Sproul,  Phebe  C.  Sproul,  his 
wife,  and  James  Brokaw,  on  the  2d  of  January,  in  the  year 
1867,  granted,  bargained,  and  sold  said  premises  to  Thomas 
Mooney,  who  entered  into  the  possession  of  said  premises  under 
said  deed,  and  while  he  held  the  same  paid  the  city,  county,  and 
State  taxes  levied  thereon,  added  to  the  improvements  thereon, 
and  received  the  rents  and  profits  thereof. 

“4.  That  said  Thomas  Mooney,  on  the  15th  day  of  Decem- 
ber, in  the  year  1868,  made  a deed  of  gift  of  said  premises  to 
his  wife,  Emily  Mooney,  one  of  the  defendants  in  this  action, 
which  deed  was  duly  recorded  on  said  last  named  day.  That 
said  defendant  entered  into  possession  of  said  premises  under 
said  deed,  and  has  ever  since  held  the  possession  thereof  by  her- 
self or  tenants,  and  received  the  rents  and  profits  thereof,  and 
paid  the  city,  county,  and  State  taxes  imposed  thereon. 
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“ 5.  That  said  J.  W.  Metcalf,  on  thp  13th  day  of  November, 
in  the  year  1880,  by  deed  duly  acknowledged  and  recorded, 
granted,  bargained  and  sold  the  undivided  one  half  of  the  prem- 
ises described  in  said  complaint  to  the  plaintiff. 

“ 0.  That  the  defendants,  on  the  4th  day  of  March,  in  the 
year  1881,  ousted  the  plaintiff,  and  denied  his  title  to  the  prem- 
ises described  in  said  complaint,  and  in  and  to  every  part 
thereof.” 

The  court,  it  will  be  observed,  finds  that  the  plaintiff  was 
ousted  or  disseized  on  the  4th  day  of  March,  1881.  The  denial 
of  the  title,  also  found,  is  either  a mere  evidential  or  probative 
fact,  having  no  proper  place  in  a finding  of  facts,  or,  if  it  has,  is 
of  the  same  purport  with  the  fact  of  ouster  previously  found. 
In  this  latter  view,  it  is  a mere  repetition  of  the  finding  of 
ouster,  and  need  not  be  further  noticed. 

It  is  contended  that  the  evidence  shows  that  the  disseizin  or 
ouster  of  plaintiff  by  defendants  was  at  a much  earlier  day ; in 
fact,  that  the  testimony  establishes  that  the  ouster  occurred  on 
the  entry  of  Thomas  Mooney  under  the  deed  executed  to  him 
on  the  2d  day  of  January,  1867  (see  finding  three),  by  Sproul 
and  wife  and  Brokaw. 

To  set  the  Statute  of  Limitations  in  motion  there  must  be  a 
hostile  possession,  open  and  notorious  or  accompanied  by  such 
circumstances  as  are  calculated  to  make  it  notorious.  ( Grimm  v. 
Curley,  43  Cal.  251 ; Thompson  v.  Pioche,  44  Cal.  508.)  This 
accords  with  the  definition  of  disseizin,  which  Blackstone 
defines  to  be  “ a wrongful  putting  out  of  him  who  hath  the  free- 
hold.” (3  Blackst.  Com.  169  — and  so,  Littleton  and  Coke.) 
The  definition  of  the  former  is  “ where  a man  entereth  into  any 
lands  or  tenements  where  his  entrance  is  not  congeable  and 
ousteth  him  who  hath  the  freehold.”  (Co.  Litt.  279.)  Coke 
defines  it  as  “ the  putting  a man  out  of  possession,  and  ever 
implieth  a wrong.”  (Co.  Litt.  153.)  It  must  be  with  intent  to 
usurp  the  place  of  the  true  owner,  and  put  him  out  of  posses- 
sion. Lord  Mansfield  in  Taylor  dem.  Atkyns  v.  Horde,  said  that 
disseizin  at  common  law  “ signified  some  mode  or  other  of  turn- 
ing the  tenant  out  of  his  tenure,  and  usurping  his  place  and 
feudal  relation,”  from  which  it  followed,  that  if  the  disseizor 
died  seized,  the  descent  to  his  heir  gave  him  the  right  of  posses- 
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sion  and  tolled  or  took  away  the  true  owner’s  entry.  (Taylor  v. 
Horde,  1 Burr.  60.)  This  was  said  of  actual  disseizins,  or  dis- 
seizins in  spite  of  the  owner,  and  not  of  disseizins  at  the  election 
of  the  owner,  which  were  allowed  to  the  owner  for  the  sake  of 
the  remedy  by  assize  of  novel  disseizin.  This  actual  disseizin  is 
the  species  of  ouster  or  dispossession  by  reference  to  which 
adverse  possession  is  defined  and  illustrated.  The  last.class  of 
disseizins  above  mentioned  need  not  be  further  noticed. 

In  fine,  we  think  that  the  authorities  justify  our  saying  that 
every  dispossession  of  the  true  owner,  whether  by  force  or 
fraud,  by  violent  or  peaceful  means,  and  an  open  and  notorious 
occupation  under  claim  of  title  in  the  person  who  dispossesses, 
is  a disseizin  or  ouster  (disseizin  is  but  a species  of  ouster,  see 
2 Blackst.  Com.)  sufficient  to  set  in  motion  the  Statute  of 
Limitations  and  constitutes  an  adverse  possession,  which,  when 
it  continues  for  the  period  of  time  prescribed  by  statute,  bars 
the  owner  of  his  right  to  recover. 

Now,  the  possession  of  one  tenant  in  common  is  the  possession 
of  his  co-tenant.  Such  possession  by  one  tenant  has  no  element 
of  hostility  to  the  right  of  his  co-tenant.  The  co-tenant  out  of 
possession  is  not  informed  by  such  possession  that  it  has  any 
adverse  character.  Such  a possession  under  claim  of  title  adverse 
to  the  co-tenant,  but  not  manifested  to  him  by  the  conduct  of 
the  possessor  of  a character  to  notify  the  co-tenant  of  its  adverse 
nature,  is  not  sufficient  to  set  the  statute  in  operation  as  between 
tenants  in  common.  The  co-tenant  must,  in  some  way,  be  noti- 
fied of  the  adverse  holding,  in  order  to  be  prejudiced  by  it. 
This  may  be  by  actual  notice,  or  by  acts  or  declarations  so  open 
and  notorious,  that  it  may  be  inferred  that  the  co-tenant  had 
knowledge  of  them.  This  rule  and  the  reason  on  which  it  is 
founded  is  well  stated  in  Miller  v.  Myers,  46  Cal.  539,  referring 
to  the  tenant  out  of  possession  in  these  words:  “But  until  lie 
has  notice  either  actual  or  constructive,  in  some  form,  that  the 
possession  of  his  co-tenant  has  become  hostile,  it  will  be  deemed 
in  law  to  have  been  amicable,  notwithstanding  the  tenant  in 
possession  may,  in  fact,  have  been  holding  adversely.  If  the 
rule  were  otherwise,  the  tenant  out  of  possession  might  be  dis- 
seized, and  lose  his  remedy  by  the  bar  of  the  Statute  of  Limita- 
tions, without  notice  that  the  possession  of  his  co-tenant  had 
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become  hostile.  To  avoid  this  injustice,  the  law  deems  the 
possession  to  have  continued  amicable  until  the  tenant  out  of 
possession  has  in  some  method  been  notified  that  it  has  become 
hostile.” 

The  adverse  character  of  the  possession  must  in  every  case  be 
manifested  to  the  owner.  The  owner  must  be  notified,  in  some 
way,  that  the  possession  is  hostile  to  his  claim,  or  the  statute  does 
not  operate  on  his  right  (See  remarks,  in  opinion,  in  Thompson 
v Pioche,  44  Cal.  517, 518;  Trustees  etc.  Townof  Fort  Hampton 
▼.  Kirk,  84  N.  Y.  220 ; Culver  v.  Rhodes,  87  N.  Y.  354 ; Abell  v. 
Harris,  11  Gill  & J.  371,  per  Dorsey,  J.)  As  was  said  in  the 
case  cited  from  84  N.  Y.,  per  Andrews,  J.,  “ the  object  of  the 
statute  defining  the  acts  essential  to  constitute  an  adverse  pos- 
session is,  that  the  real  owner  may,  by  unequivocal  acts  of  the 
disseizor,  have  notice  of  the  hostile  claim  and  be  thereby  called 
upon  to  assert  his  legal  title.”  Hence,  an  open  and  notorious 
occupation  with  hostile  intent  is  a necessary  constituent  of  an 
adverse  possession.  Neither  a hostile  intent  without  such  occu- 
pation, nor  such  occupation  without  hostile  intent,  is  sufficient. 
The  case  of  tenants  in  common  is  no  exception  to  this  rule.  The 
evidence  required  is  of  a different  character,  from  the  legal  char- 
acter of  the  tenure,  tenants  in  common  being  seized  per  my  et  per 
out  and  the  actual  occupation  of  one  tenant  of  the  entire  tract 
having  no  element  of  hostility  to  his  co-tenant.  Such  occupa- 
tion with  user  of  the  land  for  husbandry  or  of  any  kind  is 
reconcilable  with  right,  and  in  harmony  with  the  legal  aspects 
of  the  tenure.  Hence  there  must  be  some  conduct  of  the  occu- 
pying tenant  evidenced  by  acts  or  declarations,  or  both,  in  its 
nature  and  essence  hostile  to  the  title  of  the  tenant  out  of  pos- 
session, and  imparting  knowledge  of  such  hostility  to  the  latter, 
to  affect  his  right  (Port is  v.  Hill,  3 Tex.  278.) 

The  important  question  here  is,  does  the  evidence  show  ail 
ouster  prior  to  the  date  at  which  it  is  found,  and  an  adverse 
possession  of  sufficient  duration  to  bar  the  plaintiff’s  action? 

Tho  facts  found  are  set  forth  above,  together  with  the  further 
fact  not  proved,  that  Emily  Mooney  paid  the  taxes  during  the 
whole  time  she  was  in  possession.  W e do  not  say  this  payment 
of  taxes  was  proved,  because  the  bill  of  exceptions  shows  that 
the  offer  was  made  to  prove  it,  and  it  was  ruled  out,  except  as 
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to  the  fact  of  payment  since  March,  1878,  when  the  proviso  to 
section  325  of  the  Code  of  Civil  Procedure  went  into  operation. 
The  payment  of  taxes,  it  seems , is,  under  the  circumstances  of 
this  case,  competent  evidence  along  with  the  other  facta  admitted 
to  show  the  character  of  the  holding  by  the  party  in  possession, 
that  it  was  adverse  and  under  claim  of  title.  ( Keyser  v.  Evans, 
30  Pa.  St.  509.) 

The  evidence  shows  the  entry  by  Thomas  Mooney  under  a 
deed  executed  to  him  by  Sproul  and  wife,  and  Brokaw,  convey- 
ing the  whole  premises,  which  deed  was  duly  recorded  soon 
after  its  execution.  This  is  strong  evidence  of  an  ouster  or  dis- 
seizin. It  hears  the  appearance  of  a declaration  by  the  grantee 
that  his  entry  under  the  deed  is  for  himself  exclusively  and  not 
for  another,  that  he  enters  in  his  own  exclusive  right.  In 
Prescott  v.  Nevers,  4 Mason,  330,  Judge  Story,  in  discussing  tho 
subject  of  the  ouster  of  one  tenant  in  common  by  another,  used 
this  language:  “ I take  the  principle  of  law  to  be  clear,  that 

where  a person  enters  into  land  by  a recorded  deed,  his  entry 
and  possession  are  referred  to  such  title ; and  that  he  is  deemed 
to  have  a seizin  of  the  land  co-extensive  with  the  boundaries 
stated  in  his  deed,  where  there  is  no  open  adverse  possession  of 
the  land  so  described  in  any  other  person.”  This  was  said  in 
1827.  Afterwards,  at  the  January  Term,  1845,  of  the  Supremo 
Court  of  the  United  States,  the  same  learned  jurist  delivering 
the  opinion  of  the  court  in  Clymer’s  Lessee  v.  Dawkins,  3 How. 
690,  expressed  himself  thus : “ In  the  case  of  the  Lessee  of 

Clarke  v.  Courtney,  5 Peters,  319,  354,  this  court  also  held,  that 
when  a person  enters  into  land  under  a deed  or  title,  his  posses- 
sion (in  the  absence  of  all  other  qualifying  or  controlling  cir- 
cumstances) is  construed  to  be  co-extensive  with  his  deed  or 
title ; and  although  the  deed  or  title  may  turn  out  to  be  defective 
or  void,  yet  the  true  owner  will  be  deemed  disseized  to  the 
extent  of  the  boundaries  of  such  deed  or  title.”  The  learned 
justice  cites  several  other  cases  “ affirming  the  same  doctrine,” 
viz:  Qreen  v.  Liter,  8 Cranch,  229,  230;  Barr  v.  Gratz,  4 

Wheat.  213,  223;  The  Society  for  Propagating  the  Gospel  v. 
The  Town  of  Pawlet,  4 Peters,  480,  504,  506 ; Blight’s  Lessees 
v.  Rochester,  7 Wheat  535.  See  also,  Bradstreet  v.  Huntington, 
5 Peters,  439 ; Clapp  v.  Bromagham,  9 Cowen,  631,  532,  533 ; 
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Culler  v.  Molzer,  13  Sorg.  & R.  358 ; Wright  v.  Saddler,  20  N. 
Y.  329,  330;  Alexander  v.  Kennedy,  19  Tex.  496. 

In  Culler  v.  Motzer,  13  Serg.  & R.  358,  it  was  held  where  the 
very  point  was  in  judgment  that  possession  of  land  by  a pur- 
chaser, under  deed  of  an  entire  lot,  is  adverse  to  the  rightful 
owner,  though  tenant  in  common  with  the  grantor.  There  are 
numerous  other  cases  to  the  same  effect.  ( Home  v.  Howell,  40 

Ga.  9 ; Cain  v.  Furlow,  47  Ga.  674;  Gill  v.  Fauntleroy’s  Heirs, 
8 Mon.  B.  186 ; Long  v.  Stapp,  49  Mo.  508 ; Warfield  v.  Lindell, 
30  Mo.  282;  S.  C.  38  Mo.  578;  Lapeyre  v.  Paul,  47  Mo.  590; 
Gray  v.  Bates,  3 Strob.  500;  Bogardus  v.  Trinity  Church,  4 
Paige,  178;  Bigelow  v.  Jones,  10  Pick.  162;  Goewey  v.  Urig, 
15  111.  242;  Hinkley  v.  Green,  52  111.  230-233;  Townsend  & 
Pastor's  Case,  4 Leon.  32 ; Reed  v.  Taylor,  5 Barn.  & Adol.  575 ; 
Parker  v.  The  Proprietors  etc.  3 Met.  101 ; Thomas  v.  Garvan, 
4 Dev.  223;  Cloud  v.  Webb,  4 Dev.  290;  Hubbard  v.  Wood,  1 
Sneed,  286;  Weisinger  v.  Murphy,  2 Head,  674;  Kinney  v. 
Slattery,  51  Iowa,  353;  Abemathie  v.  Con.  Virginia  Mining 
Co.  16  Nev.  260;  Caperton  v.  Gregory,  11  Gratt.  505.) 

The  deed  to  Mooney  (its  character  is  stated  above)  was 
recorded  and  Mooney  entered  under  it  into  a lot  within  the  city 
of  San  Francisco,  described  in  the  complaint  as  being  twenty- 
three  by  ninety  feet  The  evidence  on  the  part  of  the  defend- 
ants, in  regard  to  the  adverse  possession,  is  that  of  Mrs. 
Mooney,  and  is  as  follows : “ I took  possession  of  the  property 
in  December,  1868.  When  my  husband  made  me  a deed  of 
gift  of  it,  my  husband  and  I lived  there.  At  first,  when  lie 
bought  the  property  it  was  a four-roomed  house.  He  and  T 
lived  there  for  about  six  or  eight  months,  and  then  we  let  it  to 
a newly  married  couple.  When  they  left  the  house,  my  hus- 
band had  it  raised  to  a two-story  house.  My  husband  and 
myself  ceased  to  live  there  in  1867.  WTe  lived  there  five  or  six 
months.  The  newly  married  couple  lived  there  six  or  seven 
months.  Mr.  Wiel  and  family  next  lived  there.  They  occu- 
pied the  premises  five  or  six  years.  The  plaintiff  was  my  next 
tenant.  He  remained  there  three  or  four  years.  I have  always 
received  the  rents  of  the  premises  since  the  time  the  deed  was 
made  to  me.  Madison  & Burke  had  charge  of  the  place  for 
me.  I never  accounted  to  any  person  for  any  portion  of  the 
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rents  or  profits.  Nobody  ever  demanded  an  account  of  them 
from  me  until  within  the  last  two  or  three  months.  Nobody 
ever  demanded  of  me  to  be  let  into  possession  of  these  premises 
until  the  demand  of  Mr.  Unger.  Mr.  Mooney  raised  the  house. 
It  was  four-roomed.  He  raised  it  to  a two-story  house,  with 
modem  improvements,  and  I have  always  kept  it  in  repair, 
paid  taxes,  assessments,  and  everything.  The  lot  is  surrounded 
by  a fence.  The  cost  of  raising  the  house  and  putting  in  the 
modern  improvements  must  have  been  eighteen  hundred  or  two 
thousand  dollars.  I offered  to  sell  the  property.  I never  ac- 
knowledged any  claim  to  any  portion  of  the  property  on  the 
part  of  any  one  else.  I have  been  in  possession  for  a number  of 
years.  I have  always  received  the  rents  and  profits.  I always 
thought  it  was  mine,  and  I believe  it  is  mine  now.  During  all 
the  years  since  that  deed  was  given  to  me,  I have  leased  the 
premises  to  tenants.  Nobody  but  my  tenants  and  myself  has 
been  in  possession  or  occupation  of  these  premises  since  the  deed 
to  me  from  my  husband.” 

The  above,  with  what  has  been  befpre  stated,  is  all  the  testi- 
mony on  the  issue  of  adverse  possession,  except  one  circum- 
stance, which  will  be  adverted  to  hereafter. 

There  are  five  elements  required  to  make  out  an  adverse  pos- 
session sufficient  to  constitute  a defense  under  the  Statute  of 
Limitations.  (1)  The  possession  must  be  by  actual  occupation, 
open  and  notorious,  not  clandestine.  ( Thompson  v.  Pioche, 
supra;  Code  Civ.  Proc.  §§  323,  325.)  (2)  It  must  be  hostile 

to  the  plaintiff’s  title.  (Code  Civ.  Proc.  §§  321,  322,  323.) 
(3)  It  must  be  held  under  a claim  of  title,  exclusive  of  any 
other  right,  as  one’s  own.  Code  Civ.  Proc.  §§  322,  323,  325; 
Garrison  v.  McGlockley,  38  Cal.  78;  Lowell  v.  Frost,  44  Cal. 
471 ; Thompson  v.  Pioche,  supra.)  (4)  It  must  be  continuous 
and  uninterrupted  for  a period  of  five  years  prior  to  the  com- 
mencement of  the  action.  (Code  Civ.  Proa  §§  322,  324;  San 
Francisco  v.  Fulde,  37  Cal.  349;  City  of  San  Jose  v.  Trimble, 
41  Cal.  536.)  It  may  be  added  here  that  this  period  of  five 
years  need  not  be  next  before  the  commencement  of  the  action. 
( Cannon  v.  Stockmon,  36  Cal.  535.)  (5)  Since  the  passage 

of  the  proviso  to  section  325  of  the  Code  of  Civil  Procedure  in 
1878,  payment  of  taxes.  (C.  P.  B.  B.  Co.  v.  Shackelford,  63 
Cal.  261.) 
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Each  one  of  these  elements  is  established  by  the  evidence. 
(1)  There  was  open  and  notorious  occupation  by  Mrs.  Mooney 
and  her  husband.  Mrs.  Mooney  and  her  husband  were  in  pos- 
session when  the  deed  was  made  to  the  former  in  December 
18G8.  They  lived  there  for  several  months.  Mrs.  Mooney 
took  possession  in  December,  1868.  Her  husband  added  to 
the  house,  raised  it  to  a two-story  house.  Mrs.  Mooney 
has  let  the  house  during  this  period  to  several  tenants,  and 
a tenant  has  occupied  the  house  during  nearly  the  whole 
period.  She  has  made  repairs  on  the  house,  improved  it  at  a 
cost  of  from  eighteen  hundred  dollars  to  two  thousand  dollars, 
received  the  rents  of  the  property,  paid  taxes  and  assessments, 
has  never  accounted  to  any  one,  and  no  one  ever  demanded  an 
account  or  to  be  let  into  possession  until  within  a short  time 
before  the  suit  was  brought.  The  deeds  under  which  she 
claims,  and  herself  and  her  husband  entered,  were  recorded 
soon  after  made.  Her  acta  of  ownership,  and  those  of  her  hus- 
band, were  unequivocal  and  open  to  the  observation  of  all, 
and  during  this  period,  Metcalf,  the  alleged  tenant  in  common, 
lived  near  enough  to  the  city  to  have  reached  it  in  less  than 
twelve  hours,  and  had  full  opportunity  of  observing  the  condi- 
tion of  the  lot,  the  change  of  possession  from  Brokaw,  his  co- 
tenant^  so-called,  or  that  a person  other  than  Brokaw  was  in 
possession,  its  occupation  by  tenants,  and  of  ascertaining  all  the 
above-mentioned  facts,  which  facts  a man  ordinarily  regardful 
of  his  interests  would  have  made  himself  acquainted  with. 
The  possession  of  other  persons  than  Brokaw  was  enough  to 
put  Metcalf  on  inquiry,  according  to  the  rule  in  Fair  v.  Steve- 
not,  29  Cal.  486.  If  ho  had  inquired  he  would  have  discovered 
the  hostile  character  of  the  posses  Jon.  This  means  of  notice 
constituted  notice.  (See  Smith  v.  Yule,  31  Cal.  184;  Pell  v. 
McElroy,  36  Cal.  272.)  (2)  The  hostility  of  the  plaintiff’s 

claim  of  title  is  evident  from  the  above  facts,  for  the  character 
of  the  possession  may  be  evidenced  by  acts  as  well  as  words. 
Independent  of  the  entry  of  Mooney  and  wife  under  the  deeds 
of  the  whole  lot,  such  acts  indicate  the  adverse  character  of  the 
holding.  With  the  deeds,  we  cannot  see  that  there  can  he  any 
doubt  about  it  Mrs.  Mooney  testified,  she  always  thought  it 
was  her  property,  and  never  acknowledged  any  claim  to  any 
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portion  of  the  property  on  the  part  of  any  one  eke.  Her  acta 
accord  with  and  support  this  testimony.  (3)  The  above  fact* 
show  that  Mrs.  Mooney  occupied  and  possessed  the  property 
under  a claim  of  title  exclusive  of  any  other  right;  (4)  and 
also  that  the  evidence  conclusively  established  that  this  adverse 
possession  continued  for  a period  sufficiently  long,  prior  to  ac- 
tion brought,  say  five  years,  to  bar  plaintiff’s  action;  and  (5) 
that  she  paid  the  taxes. 

The  evidence  as  to  these  points  is  all  one  way.  The  fact  that 
she  presented  a deed  to  Metcalf  and  requested  him  to  sign  it 
does  not  rebut  any  of  the  deductions  above  made  from  the  evi- 
dence. Metcalf  and  Mrs.  Mooney  alone  testify  as  to  this  mat- 
ter. Metcalf  says  she  presented  a deed  and  requested  him  to 
sign  it;  he  does  not  state  the  character  of  the  deed.  But  there 
is  no  evidence  that  she  ever  offered  to  buy  anything.  Mrs. 
Mooney  says  that  the  deed  presented  to  Metcalf  was  a quit- 
claim. These  facts  do  not  sustain  tb*>  conclusion  that  the  case 
here  mado  is  within  the  decision  of  Lovell  v.  Frost,  44  Cal. 
471;  and  C.  P.  E.  E.  Co.  v.  Mead,  63  Cal.  112. 

There  was  no  offer  to  purchase  the  property  or  to  purchase 
anything,  but  the  testimony  shows  that  it  was  an  effort  by  the 
defendant  to  get  in  an  outstanding  or  adverse  claim  of  title, 
called  to  her  attention  by  an -objection  made  to  her  title  when 
she  was  negotiating  a sale  of  the  lot.  This  she  had  a right  to 
do,  and  doing  it  was  no  recognition  of  the  plaintiff’s  claim 
so  as  to  do  away  with  the  effect  of  her  hostile  occupation.  On 
the  contrary,  the  facts  proved  point  strongly  to  the  conclusion 
that  she  asked  for  a deed  which  was  rightfully  her  due  from 
one  who  had  no  title;  that  Metcalf’s  name  was  inserted  in  the 
deed  of  Sproul  and  wife  to  himself  and  Brokaw  as  a merely 
nominal  owner,  to  hold  the  title  for  the  grantors  of  Thomas 
Mooney,  Sproul  and  wife,  and  Brokaw. 

This  will  explain  the  facts  that  though  living  in  the  neigh- 
borhood of  the  city  of  San  Francisco  during  the  whole  time  of 
Mrs.  Mooney’s  occupation,  he  (Metcalf)  paid  no  attention  to  the 
property,  never  asked  for  a portion  of  the  rents,  made  no  in- 
quiry about  the  property,  and  had  forgotten  that  he  had  any 
interest  in  it. 

We  are  referred  to  the  case  of  Section  v.  Son,  32  Cal.  482, 
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Whether  the  possession  was  adverse  or  not  is  certainly,  in  the 
ease  before  us,  a question  of  fact  to  be  determined  upon  a view 
of  all  the  circumstances  appearing  in  the  evidence.  In  Taylor 
v.  Horde,  1 Burr.  60,  Lord  Mansfield  said : “ Disseizin  is  a 
fact  to  be  found  by  the  jury.”  That  such  is  the  general  rule  as 
to  whether  a possession  was  adverse  or  not  to  the  owner’s  title, 
see  the  cases  cited  in  note  2 to  § 258  of  Wood’s  Lim.  of  Actions. 
It  is  not  necessary  for  us  to  overrule  the  case  referred  to,  but  we 
feel  bound  to  say  that  in  our  opinion  the  ruling  in  it  as  to  the 
deed  to  Brophy,  and  his  entry  and  possession  under  it,  is  over- 
borne by  the  weight  and  current  of  authority,  and  is  not  in 
accordance  with  the  well-settled  principles  on  which  the  question 
of  adverse  possession  has  been  adjudged  in  nearly  every  case  to 
which  our  attention  has  been  called  or  which  we  have  been  able 
to  find.  The  cases  are  cited  above. 

The  finding  as  to  the  issue  made  by  the  Statute  of  Limita- 
tions in  this  case  is  scarcely  in  accordance  with  that  definiteness 
and  certainty  which  should  characterize  a finding  of  facts.  (See 
sixth  finding  quoted  above.)  In  finding  an  adverse  possession 
it  would  be  well  to  find  the  elements  above  given.  If  one  of 
the  elements  is  lacking,  the  adverse  possession  is  not  made  out, 
and  in  finding  such  an  issue  for  the  plaintiff  it  is  sufficient  to. 
negative  the  existence  of  any  one  of  these  elements. 

Judgment  and  order  reversed  and  cause  remanded  for  a new 
trial. 

Mtriox,  J.,  and  Sharpstein,  J.,  concurred. 

Hearing  in  Bank  denied. 


{Department  Two.  — Jane  29,  1889.J 

ODD  FELLOWS  MUTUAL  AID  ASSOCIATION-  OF 
SAN  FRANCISCO  et  al.,  Appellants,  v.  WALLACE 
T.  JAMES  et  al.,  Respondents. 


Corporation  — Monet  Lost  by  Theft  — Liability  or  Officer — The  sec- 
retary of  a corporation,  wlK'se  duty  It  la  to  receive  all  moneya  due  the  corpora- 
tion, and  pay  the  aame  over  to  the  treasurer,  mnat  exerclae  reasonable  dili- 
gence in  paying  over  any  moneya  received  by  him,  and  1 1 he  fall  to  do  ao,  and 
the  moneya  are  atolen  from  him,  he  la  limbi#  therefor. 
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Id.  — Bond  — Liability  or  SonrrtEs.  — Th*  mtretles  on  n bond  Riven  by  the 
secretary  to  tbe  corporation,  conditioned  for  the  faithful  performance  of  his 
duties,  are  also  liable  for  moneys  stoles  under  such  circumstances.  The  viola- 
tion of  duty  od  his  part  In  failing  to  pay  the  moneys  over  constitutes  a breach 
of  the  bond. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco,  and  from  an  order  refusing  a new 
trial 

The  facts  are  stated  in  the  opinion  of  the  court. 

J.  F.  Cowdery,  for  Appellant,  cited  Boyden  v.  United  Stales, 
13  Wall.  17;  Metcalf  on  Contracts,  213;  The  Harriman,  9 
Wall.  161;  Muzzy  v.  Shattuck,  1 Denio,  233;  State  v.  Harper. 
6 Ohio  St.  607 ; United  States  v.  Prescott,  3 How.  578 ; United 
States  v.  Dashiel,  4 Wall.  182 ; United  States  v.  Keehler,  9 Wall 
83 ; Bevan’s  Receiver  v.  United  States,  13  Wall.  56. 

R.  Thompson,  for  Respondent,  cited  Atlantic  & N.  C.  R.  R. 
Co.  v.  Cowles,  69  N.  C.  59;  Walker  v.  Brit.  Guarantee  Asso. 
18  Q.  B.  276;  American  Bank  v.  Adams,  12  Pick.  303;  Minor 
v.  Mech.  Bank,  1 Peters,  46 ; Huntsville  Bank  v.  Hill,  1 Stewt. 
201. 

Thorntok,  J. — This  is  an  action  upon  a bond  for  five  thou- 
sand dollars  executed  by  the  defendants  to  the  plaintiff,  with 
this  stipulation,  that  whereas  Wallace  T.  James  has  been  elected 
secretary  of  the  Odd  Fellows  Mutual  Aid  Association  for  th3 
year  commencing  on  the  fifth  day  of  February,  1878,  and  until 
his  successor  shall  have  been  duly  elected  and  qualified,  now  if 
the  said  James  “ shall  in  all  respects  fully,  faithfully,  well  and 
truly  perform  all  the  duties  of  his  said  trust  according  to  the 
constitution,  by-laws,  rules,  and  regulations  of  said  association, 
and  at  the  end  of  his  official  term  surrender  all  books,  papers, 
money,  or  sureties  ” (sic)  belonging  to  or  appertaining  to  his 
office,  to  such  person  or  persons  as  said  association  may  direct, 
then  the  bond  was  to  be  void,  otherwise  not 

The  breach  of  the  bond  assigned  in  the  complaint  is  the 
failure  of  James  to  pay  over  to  the  treasurer  of  said  corporation 
the  sum  of  $1,455.25,  moneys  of  the  corporation  received  by 
him  (James)  as  secretaiy,  while  he  was  in  office  as  such,  in  the 
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year  1S78,  and  before  the  15th  of  August  in  that  year,  which 
payment  to  the  treasurer  it  was  his  duty  to  make  under  the 
by-laws,  rules,  and  regulations  of  the  corporation.  It  is  further 
averred  that  the  corporation,  by  its  treasurer,  demanded  of 
Janies  the  payment  of  the  sum  of  money  mentioned,  which  he 
refused  to  pay  to  him,  and  that  it  has  never  been  paid.  None 
of  the  allegations  of  the  complaint  are  denied  by  the  answer, 
except  as  hereinafter  stated,  but  the  defendants  set  up  in  de- 
fense that  the  corporation  was  conducting  and  carrying  on  its 
business  in  a building  known  as  the  Odd  Fellows’  Hall  Build- 
ing in  the  city  of  San  Francisco,  that  James,  as  secretary,  was 
required  by  the  association  to  occupy  and  do  the  business  of  the 
corporation  in  its  office  during  all  the  times  mentioned  in  the 
complaint,  that  the  corporation  furnished  its  office  with  an  iron 
safe  for  the  purpose  of  safely  keeping  its  books,  papers,  and 
moneys;  that  in  tho  usual  and  ordinary  manner  of  doing  the 
business  of  the  corporation,  the  secretary  (James)  wa3  accus- 
tomed to  and  did  receive  the  funds  of  the  corporation  as  the 
same  were  paid  in  from  time  to  time,  and  deposit  them  in  the 
safe  above  mentioned ; that  it  was  the  usual  and  ordinary  way 
of  conducting  the  said  business  for  James,  the  secretary,  to 
ailow  the  said  funds  to  remain  in  the  safe  until  the  treasurer  of 
the  corporation  called  to  receive  them,  that  James  did  receive  the 
sum  of  money  mentioned  in  the  complaint,  and,  as  was  his  usual 
custom  and  the  custom  of  doing  business,  placed  the  same  in  the 
safe  aforesaid ; that  after  this  money  had  been  deposited  in  the 
safe  and  before  the  treasurer  called  for  or  made  any  demands 
for  it  or  any  part  of  it,  some  person  or  persons  unknown,  in  the 
night  time,  broke  open  the  safe,  and  stole  and  carried  away  the 
money,  without  the  knowledge  or  consent  of  James,  and  without 
any  neglect  or  default  on  his  part.  The  defendants  further  aver 
that  James,  in  all  things  and  at  all  times,  faithfully  perfonned 
all  the  duties  of  his  trust  according  to  the  constitution,  by-laws, 
rules  " and  usages  of  the  said  association" ; that  at  the  time  the 
treasurer  made  the  demand  on  him  he  did  not  have  the  sun:  ot 
money  mentioned,  and  that  it  was  not  his  duty  to  pay  over  this 
money,  or  any  part  of  it,  to  the  treasurer,  or  in  any  way 
reimburse  the  corporation  “ for  the  said  loss  or  any  part 
thereof.” 
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We  think  it  best  to  insert  here  the  findings  of  the  court 
below  as  to  the  facts  of  the  case,  which  are  as  follows: — 

“ That  the  defendant’s  made,  executed,  and  delivered  the 
bond  attached  to  the  complaint  at  the  time  alleged ; that  by  the 
constitution,  by-laws,  rules,  and  regulations  of  said  association 
mentioned  in  the  condition  of  said  bond,  the  secretary,  Wallace 
T.  James,  was  required  to  keep  all  the  books  of  account  of  the 
association,  to  receive  all  the  moneys  of  the  association,  giving 
his  receipt  for  the  same;  to  pay  over  all  moneys  in  his  posses- 
sion belonging  to  the  association  to  the  treasurer,  taking  his 
receipt  therefor ; to  write  and  send  all  notices  and  communica- 
tions called  for  by  the  rules  of  the  association  to  its  members,  to 
make  a written  report  of  the  transactions  and  condition  of  the 
association  at  the  annual  meeting  in  each  year,  and  at  such  other 
meetings  as  the  board  of  directors  or  association  should  direct; 
that  there  was  no  other  duties  which  the  secretary  was  required 
to  perform,  and  that  the  said  bond  was  given  for  the  perform- 
ance of  these  duties,  and  these  only ; that  there  was  no  contract 
or  undertaking  whatever  by  which  the  said  James  undertook 
or  agreed  to  be  the  insurer  of  moneys  or  goods  in  his  charge, 
or  received  by  him  as  secretary;  but  that  his  undertaking, 
with  reference  to  the  custody  of  the  moneys  received  by  him 
as  secretary,  was  to  keep  them,  under  the  direction  of  the  asso- 
ciation, and  in  the  place  and  manner  directed  by  the  asso- 
ciation; that  said  James  was  furnished  by  the  association  with 
an  office,  in  which  was  a safe  for  the  purposes  of  the  transaction 
of  business,  and  the  custody  of  moneys  and  other  valuables; 
that  during  the  continuance  of  his  term  of  office,  the  said  James 
received  money  to  the  amount  of  $1,455.25,  and  deposited  the 
same  in  the  said  safe,  furnished  by  the  said  association;  that 
while  in  said  safe,  and  during  the  night  of  August  6,  1877,  the 
said  office  was  broken  into  and  said  money  stolen  by  some 
unknown  person,  without  the  knowledge,  agency,  or  assent  of 
said  James. 

“ And  the  court  finds  as  a fact  that  the  said  Jame3  was  not 
guilty  of  any  negligence  in  the  custody  or  care  of  said  money, 
but  that  he  faithfully  performed  all  the  duties  of  his  said  office ; 
that  he  failed  to  pay  over  said  $1,455.25,  solely  because  the 
same  was  stolen  from  him  as  above  found ; that  the  said  safe 
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and  office  was  not  a fit  or  proper  place  for  the  keeping  of  said 
money,  but  that  it  was  the  place  provided  by  the  association  for 
the  purpose,  and  that  the  fact  that  it  was  not  a proper  place  for 
the  keeping  of  said  money  was  known  to  the  association  at  all 
times  previous  to  the  robbery  above  mentioned.” 

Judgment  passed  for  defendants  following  the  conclusions  of 
law  arrived  at  by  the  court. 

The  court  below  treated  the  case  as  one  for  the  custody  and 
safe-keeping  of  moneys  by  the  secretary,  which  it  clearly  is  not, 
any  further  than  this:  that  he  was  to  keep  the  money  for  such 
reasonable  time  as  was  required  for  him  to  deposit  it  with  the 
treasurer.  There  is  no  such  contract  on  the  part  of  the  defend- 
ant. The  contract  of  defendant  as  shown  by  the  bond,  which 
was  admitted  as  set  forth  by  the  complaint  and  as  found  by  the 
court,  was  to  receive  the  moneys  of  the  association  and  pay 
them  over  to  the  treasurer,  taking  his  receipt  for  the  same. 

On  a motion  for  a new  trial  the  findings  of  the  court  were 
assailed  on  the  ground  that  the  evidence  was  insufficient  in  sev- 
eral specified  particulars  to  justify  the  findings  of  the  court. 
We  shall  notice  the  following  of  the  particulars  specified:  First 
— That  the  undertaking  of  the  secretary  was  to  keep  the  money 
received  by  him  as  secretary  under  the  direction  of  the  associa- 
tion, in  the  place  and  manner  directed  by  the  association.  Sec- 
ond — That  the  association  furnished  or  provided  James  with  a 
safe  for  the  purpose  of  the  custody  of  the  money  belonging  to  the 
association.  Third — That  the  defendant  James  was  not  guilty 
of  any  negligence  in  the  custody  or  care  of  the  money  sued  for, 
and  that  he  faithfully  performed  the  duties  of  his  office. 

We  are  of  opinion  that  the  evidence  establishes  the  contrary 
of  that  found  by  the  court,  as  stated  in  the  above  particulars. 
There  was  nothing  in  the  conduct  of  the  board  of  directors,  tak- 
ing the  testimony  of  the  defendant  James  himself,  which  shows 
that  it  ever  gave  any  directions  as  to  his  dealing  with  the  moneys 
received  by  him  as  secretary  other  than  that  embodied  in  the 
by-laws  of  the  corporation  which  were  in  evidence  and  are  em- 
bodied in  the  statement  By  these  by-laws  it  was  distinctly 
provided  as  to  the  moneys,  that  the  secretary  should  “ receive 
all  moneys  due  the  association,  giving  his  receipt  for  the 
same,”  and  pay  over  all  such  moneys  “to  the  treasurer,  tak- 
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ing  hia  receipt  therefor.”  This  did  not  make  him  the  custodian 
of  the  moneys.  Any  inference  to  the  contrary  is  not  justified 
by  any  evidence  in  the  case.  The  impression  which  was 
attempted  to  be  made  by  James  in  his  testimony  that  any  such 
direction  was  given  other  than  that  above  stated,  is  based  upon 
a remark  of  a director  of  the  board,  at  one  of  its  meetings,  or  on 
something  said  or  done  by  the  president.  Conceding  that  the 
corporation  could  be  bound  in  this  way,  the  remarks  stated  by 
him  and  the  acts  of  the  president  did  not  justify  any  inference 
that  the  board  had  ever  attempted  in  any  way  to  give  the  moneys 
any  other  direction  than  that  prescribed  by  the  by-laws  above 
mentioned. 

There  is  no  evidence  that  the  safe  was  furnished  James  by 
the  association  for  keeping  the  money  of  the  association.  James 
himself  gives  no  such  testimony.  He  says:  “There  was  a safe 
in  the  office  furnished  by  the  plaintiffs  corporation.  The  safe 
belonged  to  the  association.  It  was  a Tilton  & McFarland  old 
combination  safe.  I was  required  to  do  the  business  of  the 
association  in  that  office.”  He  nowhere  says  that  he  was 
required  or  directed  to  keep  the  money  in  the  safe;  on  the  con- 
trary, the  evidence,  not  in  conflict  with  any  facts  which  he  states, 
shows  that  the  board  refused  to  hire  a box  in  the  Safe  Deposit 
Building,  in  which  he  could  deposit  the  money,  and  he  was  told 
not  to  keep  the  money  in  the  safe.  He  testifies  that  he  felt 
uneasy  at  night  about  the  money,  and  in  consequence  of  this 
uneasiness  called  the  attention  of  the  board  to  this  safe.  The 
evidence  further  shows  that  he  was  warned  of  the  insecurity  of 
the  safe,  and  instructed  by  the  board  to  deposit  the  money  with 
the  treasurer.  The  money  stolen  was  accumulating  a month  or 
so  before  the  larceny  occurred. 

If  he  was  required  to  keep  the  money,  if  this  was  any  part  of 
his  duty,  the  evidence  establishes  a clear  case  of  negligence.  The 
money  was  kept  in  an  insecure  place,  to  the  knowledge  of  the 
secretary,  a key  to  the  combination  lock  of  the  safe  was  in 
the  hands  of  another  person  not  connected  in  any  way  with  the 
association,  and  had  been  for  some  time,  and  the  combination 
was  allowed  by  him  to  remain  unchanged,  and  the  building  had 
no  watchman.  Under  the  circumstances,  if  the  duty  to  keep 
the  money  was  devolved  on  him,  he  would  have  been  justified, 
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and  it  would  have  been  his  duty  to  have  sought  a safe  place  of 
deposit,  of  which  many  could  have  been  found  in  his  neighbor- 
hood. But  it  was  no  part  of  his  duty  to  become  the  custodian 
of  the  moneys  of  the  association,  but  to  pay  them  over  to  the 
treasurer  under  the  by-laws  above  mentioned.  The  evidence 
shows  that  there  was  a treasurer,  that  his  office  was  not  more 
than  five  or  six  blocks  distant  from  the  office  of  the  association, 
easily  accessible,  and  thus  a custodian  was  provided  by  the  asso- 
ciation, and  his  assumption  of  the  office  of  custodian  was 
entirely  unnecessary.  We  see  no  evidence  that  any  course  of 
business  was  established  by  the  board  by  which  it  should  be 
inferred  that  the  board  required  him  to  keep  the  money  until 
called  for  by  the  treasurer.  If  any  course  other  than  that  pre- 
scribed by  the  by-laws  above  referred  to  was  pursued,  it  was 
pursued  by  the  secretary  of  his  own  head  without  any  direction 
either  express  or  implied  of  the  board  of  directors  of  the  asso- 
, ciation. 

It  may  be  remarked  here  that  the  evidence  in  relation  to  the 
safety  of  the  money  in  the  safe  and  his  calling  the  attention  of 
the  trustees  to  it,  and  the  way  of  doing  business  while  he  was 
secretary  in  regard  to  the  treasurer  calling  on  him  for  the 
money,  instead  of  his  taking  it  to  the  treasurer,  was  objected  to 
by  the  plaintiff  on  the  ground  substantially  that  it  altered  the 
contract  between  the  parties;  the  objection  was  overruled  and 
exceptions  reserved.  The  objections  should  have  been  sus- 
tained, and  the  evidence  ruled  out  There  was  error  in  admit- 
ting it 

As  this  cause  must  go  back  for  a new  trial,  the  true  intent  of 
the  contract  of  the  parties  should  be  defined  for  the  direction  of 
the  court  below  on  such  new  trial.  The  question  has  been 
fully  argued  orally  and  in  the  briefs  of  counsel,  and  it  should 
be  decided,  that  the  litigation  may  sooner  come  to  an  end,  thus 
saving  time  and  expense  to  the  parties. 

The  engagement  of  the  defendant  James,  as  shown  by  the 
bond,  was  in  all  respects  “ fully,  faithfully,  well  and  truly,  to 
perform  all  the  duties  of  his  said  trust  according  to  the  consti- 
tution, by-laws,  rules,  and  regulations”  of  the  association;  and 
as  we  have  stated  above,  his  duty  as  to  the  moneys  was  to 
receive  all  the  moneys  of  the  association,  giving  his  receipt  for 
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them  and  pay  them  over  to  the  treasurer,  taxing  his  receipt 
therefor.  This  is  the  proper  meaning  of  the  bond  in  regard  to 
the  moneys.  He  was  no  custodian  or  bailee  of  the  moneys  fur- 
ther than  as  set  forth  above.  He  was  such  bailee  for  such  time 
as  was  requisite  in  the  use  of  due  and  proper  diligence  under 
the  circumstances  to  get  the  money  to  the  treasurer  and  pay  it 
over  to  him.  James  was  a paid  officer,  receiving  a salary  of 
one  hundred  dollars  a month,  and  his  engagement  as  to  dili- 
gence in  the  brief  period  that  the  money  should  remain  in  his 
possession  was  that  of  a good  and  trustworthy  business  man  in 
attending  to  his  own  affairs.  He  engages  to  use  this  diligence 
in  keeping  the  money  and  paying  it  over.  The  degree  of  dili- 
gence to  be  employed  must  have  regard  to  the  circumstances,  of 
course. 

In  the  case  before  us  the  moneys  lost  were  allowed  to  accu- 
mulate for  more  than  a month.  It  was  the  secretary’s  duty  to 
pay  over  within  a reasonable  time.  His  diligence  should  have 
been  spurred  by  the  fact  that  this  treasurer  was  the  officially 
appointed  custodian  of  the  moneys,  and  he  (the  secretary)  was 
not.  Under  the  curcumstances  before  us  in  this  case,  he  was 
bound  to  pay  over  in  our  opinion  on  the  day  he  received  the 
money  if  practicable,  at  furthest  on  the  day  after  ht  received  it. 
This  he  did  not  do,  but  allowed  the  money  to  accumulate  and  it 
was  stolen.  This  was  a breach  of  his  engagement  under  the 
bond,  and  rendered  him  and  the  other  defendants  liable.  It 
may  be  that  if,  while  keeping  the  money  during  the  brief  time 
he  was  allowed  to  keep  it,  and  exercising  proper  care  in  keeping 
it,  he  had  lo6t  it  by  robbery  accompanied  by  violence  which 
overcame  him,  or  if,  while  taking  the  money  in  the  exercise  of 
due  and  proper  care  to  the  treasurer,  he  was  violently  robbed  of 
it,  against  his  will  and  consent,  he  might  be  excused.  Suph 
was  the  case  of  Walker  v.  British  Guarantee  Association,  18 
Q.  B.  277,  which  was  an  action  bv  the  trustees  of  a building 
society  under  an  act  of  parliament,  against  the  sureties  of  one 
Jones  the  treasurer  of  the  society,  on  a covenant  whereby  it  was 
stipulated  that  Jones  would  faithfully  discharge  the  duties  of 
treasurer,  duly  obey  the  directions  of  the  trustees  in  relation  to 
such  duty,  and  punctually  account  to  the  trustees  for  all  mon- 
eys, etc.,  received  by  him  as  treasurer.  One  of  the  directions 
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of  the  society  in  regard  to  the  treasurer’s  duties  was  that  he 
should  pay  over  the  moneys  to  the  bankers  of  the  society  within 
a given  time.  The  breach  assigned  was  that  Jones  did  not  pay 
over  the  money  to  the  bankers  or  at  all.  The  defendants 
pleaded  four  pleas.  The  fourth  plea,  which  was  the  one  on 
which  the  case  turned  and  was  decided,  was  that  Jones  had 
received  the  money,  and  before  the  time  that  he  ought  to  have 
paid  or  could  have  paid  it  to  the  bankers  of  the  society,  he  was. 
without  any  act  or  default  or  negligence  or  want  of  due  and 
proper  care  on  his  part,  robbed  by  violence  of  the  money,  by 
which  he  was  prevented  from  paying.  There  was  a verdict  for 
the  plaintiffs  on  three  of  the  pleas,  and  on  the  fourth  verdict 
passed  for  the  defendant.  There  was  a motion  for  judgment 
for  plaintiffs  non  obstante  veredicto,  which  brought  up  the  suffi- 
ciency of  the  plea.  The  court  denied  the  motion,  and  per 
Campbell,  C.  J.,  said : “ The  plea  avers  that,  after  he  received 
the  moneys,  and  before  the  time  when  he  ought  to  have  paid,  or 
could  have  paid,  the  same  to  the  bankers,  he,  without  any 
default  or  negligence  or  want  of  due  care  on  his  part,  was 
robbed  by  violence  of  the  whole  of  the  said  moneys,  by  the 
same  being  feloniously  and  violently  stolen  and  carried  way 
from  his  person ; and  thereby  he  was  unavoidably,  and  without 
any  act  or  default  of  his,  prevented  from  paying  the  said  moneys 
to  the  bankers  of  the  society.  This  plea  (found  to  be  true) 
alleges  a loss  of  the  moneys  by  irresistible  violence;  and  the  gen- 
eral doctrine  is  not  denied,  that,  if  the  subject-matter  bailed  be 
lost  by  vis  major,  which  we  translate  irresistible  violence,  the 
bailee  is  discharged.” 

The  defense  was  here  sustained  on  account  of  the  diligence  of 
the  treasurer.  He  was  doing  his  best  to  comply  with  his 
engagement  and  was  prevented  by  the  vis  major.  If  he  had 
been  dilatory  in  taking  the  money  to  the  bankers,  it  cannot  be 
supposed  that  the  court  would  have  sustained  his  defense. 

There  is  here  nothing  like  robbery  nor  violence,  nor  inevit- 
able accident,  nor  vis  major,  to  excuse  defendant,  but  a case 
where  the  money  has  been  lost  by  the  want  of  care  and  prudence 
on  the  part  of  James,  which  his  contract  bound  him  to  use,  and 
he  and  his  sureties  are  liable.  In  the  case  of  the  act  of  God,  or 
inevitable  accident,  or  casus  (as  the  civilians  call  the  act  of  God 
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or  inevitable  accident),  (Wharton  on  Negligence,  §§  114,  115, 
116, 117,  etc.),  or  vis  major,  the  defendant  is  not  excused  when 
the  injury  or  damage  might  have  been  avoided  by  the  exercise 
of  due  care  and  prudence  on  the  part  of  defendant  as  is  illus- 
trated in  many  cases.  (See  Polack  v.  Pioche,  35  Cal.  423 ; Chi- 
de sler  v.  Consol.  Ditch  Co.  59  Cal.  202,  203 ; Holladay  v.  Ken- 
nard,  12  Wall.  254,  case  of  common  carrier;  and  City  of  Phila- 
delphia v.  Gilmartin,  71  Pa.  St.  140;  Wharton  on  Negligence, 
§ 123.) 

Judgment  and  order  reversed,  and  cause  remanded  for  a new 
trial. 

Myrick,  J.,  and  Sharpstein,  J.,  concurred. 


tin  Bank.  — June  20,  1883.] 

THE  SOUTHERN  PACIEIC  RAILROAD  COMPANY, 
Petitioner,  v.  THE  SUPERIOR  COURT  OF  LOS 
ANGELES  COUNTY,  Respondent. 

Prohibition  — Riuovai.  of  CUosi  — Jctbisdiction.  — The  Win*  of  a petition 
and  bond  for  the  removal  of  a cause  from  the  State  court  to  the  Circuit  Court 
of  the  United  States  does  not  divest  the  State  court  of  jurisdiction  so  far  as 
to  authorise  a writ  of  prohibition  to  prevent  It  from  proceeding  to  try  the 
cause. 

Application  for  a writ  of  prohibition.  The  facts  are  stated 
in  the  opinion  of  the  court 

Glassell,  Smith  & Patton,  for  Petitioner. 

Smith,  Brown  & Hutton,  for  Respondent 

Sharpstein,  J. — This  is  an  application  for  a writ  to  pro- 
hibit said  Superior  Court  from  proceeding  any  further  in  the 
case  of  The  People  of  the  State  of  California  v.  The  Southern 
Pacific  Railroad  Company,  which  was  commenced  in  said  Supe- 
rior Court,  and  afterwards,  as  the  plaintiff  claims,  removed  to  the 
Circuit  Court  of  the  United  States  for  the  District  of  California. 

It  appears  by  the  record  before  us,  that  the  plaintiff  herein 
filed  an  answer  in  the  action  commenced  against  it  in  said  Supe- 
rior Court,  and  afterwards,  but  on  the  same  day,  filed  a petition 
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and  bond  for  the  removal  of  said  suit  into  said  Circuit  Court. 
And  that  afterwards  a certified  copy  of  the  record  and  proceed- 
ings in  the  case  and  of  the  petition  and  bond  for  the  removal  of 
said  suit  to  said  Circuit  Court  were  filed  therein.  No  objection 
was  or  is  made  to  the  sufficiency  of  the  bond. 

In  the  petition  for  a removal  it  is  alleged  that  the  action  is 
“of  a civil  nature  at  law,  and  arising  under  the  Constitution  and 
laws  of  the  United  States,  and  that  the  matter  in  dispute  exceeds, 
exclusive  of  costs,  the  sum  and  value  of  five  hundred  dollars.’* 
This  is  followed  by  more  specific  allegations  as  to  the  questions 
involved  in  said  action,  from  which  it  appears  that  it  was 
brought  to  recover  taxes  alleged  to  be  due  from  said  Railroad 
Company  to  said  State  and  county,  which  the  petitioner  alleges 
are  illegal,  because  the  assessment  on  which  said  taxes  are  based 
was  made  in  accordance  with  section  10,  of  article  xiii.,  of  the 
Constitution  of  this  State,  which  the  petitioner  insists  violates 
the  fourteenth  amendment  of  the  Constitution  of  the  United 
States,  by  depriving  it,  the  petitioner,  of  its  property  without 
due  process  of  law. 

The  Superior  Court  made  an  order  denying  the  petition. 
According  to  the  opinion  of  Blatchford,  J.,  in  Hatch  v.  The  Chi- 
cago, Koch  Island  and  Pacific  Railroad  Company,  6 Blatohf. 
105,  117,  it  would  appear  that  this  order  was  wholly  super- 
fluous. In  that  opinion  this  language  occurs:  “ No  order  of  tlio 
State  court  for  the  removal  of  the  cause  is  necessary.  The 
right  of  the  defendant  to  a removal  is  not  dependent  on  the  ques- 
tion whether  the  State  court  docs  or  does  not  make  an  order.” 
And  this  seems  to  be  in  consonance  w’ith  the  doctrine  that  the 
determination  by  a State  court  that  a petition  for  the  removal 
of  a suit  to  a federal  court  is  sufficient  or  insufficient  is  of  no 
practical  moment.  (Dillon  on  Removal  of  Causes,  70.) 

But  it  does  not  follow  from  this  that  a federal  court  upon  the 
mere  filing  in  it  of  copies  of  the  record  of  the  State  court  and 
the  petition  and  bond  for  removal,  acquires  jurisdiction  of  the 
suit  in  the  full  sense  of  that  term.  For  notwithstanding  the 
filing  and  cntiy  of  a copy  of  the  record  of  the  suit  in  the  federal 
court,  it  is  the  duty  of  tlio  court  to  dismiss  or  remand  the  case 
whenever  it  appears  to  its  satisfaction  that  the  “ suit  does  not 
really  and  substantially  involve  a dispute  or  controversy  prop- 
erly within  the  jurisdiction  of  the  Circuit  Court”  (Act  of  Con- 
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gTess  of  March  3,  1875,  § 5.)  And  unless  this  suit  is  one 
“ arising  under  the  Constitution  or  laws  of  the  United  States,” 
the  federal  court  could  not  by  any  known  process  acquire  juris- 
diction of  it.  And  if  not  within  federal,  it  certainly  was  within 
State,  jurisdiction.  And  this  must  be  so  whether  or  not  the 
power  to  determine  the  question  of  jurisdiction  is  vested  ex- 
clusively in  the  federal  court.  The  fact  of  filing  in  that  court 
a copy  of  the  record  of  the  State  court,  together  with  copieB 
of  the  petition  aud  bond  for  the  removal  of  the  suit,  does 
not  determine  the  question  of  jurisdiction.  For  “if  it  shall 
appear  to  the  satisfaction  of  said  Circuit  Court  at  any  time  after 
such  suit  has  been  ....  removed  thereto,  that  such  suit  does 
not  really  and  substantially  involve  a dispute  or  controversy, 
properly  within  the  jurisdiction  of  said  Circuit  Court,  . . . . 
the  said  Cir.mit  Court  shall  proceed  no  further  therein,  but  shall 
dismiss  the  suit  or  remand  it  to  the  court  from  which  it  was 
removed.”  It  will  thus  be  seen  that  while  section  three  of  the 
Act  of  1875  provides  that  after  a petition  and  bond  for  a removal 
of  a suit  commenced  in  a State  court  have  been  filed  therein,  “ it 
shall  be  the  duty  of  the  State  court  to  accept  said  petition  and 
bond,  and  proceed  no  further  in  such  suit,  section  five  declares 
that  upon  its  appearing  that  the  suit  is  not  one  of  federal  cogni- 
zance, “ the  Circuit  Court  shall  proceed  no  further  therein.'' 
And  that  court  will  not  take  cognizance  of  the  suit  unless  it 
affirmatively  appears  by  the  record  that  the  case  is  one  within  its 
jurisdiction.  (Trafton  v.  Nougues,  4 Sawy.  178.) 

So  that  when  a suit  is  remanded  to  a State  court  by  a federal 
court  on  the  ground  that  the  case  is  not  one  of  federal  cognizance, 
it  is  simply  a recognition  of  the  fact  that  the  State  court  did  not 
lose  jurisdiction  by  reason  of  the  attempt  to  remove  the  case  from 
the  State  to  the  federal  court  If  the  State  court  loses  its  juris- 
diction it  cannot  be  restored  by  a federal  court.  By  reading 
sections  three  and  five  of  the  Act  of  1875  together,  they  simply 
provide  that  after  one  of  the  paities  to  an  action  pending  in  a 
State  court  has  taken  the  proper  steps  to  remove  it  to  a federal 
Court,  the  State  court  shall  “ proceed  no  further  in  such  suit  ” 
until  the  same  is  remanded  or  dismissed  by  the  federal  court. 
The  removal  of  the  suit  to  a federal  court  stays  the  proceedings 
in  the  State  court  until  the  case  is  remanded  or  dismissed  by  the 
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federal  court  In  Knapp  v.  Railroad  Co.  20  Wall.  117,  the 
Supreme  Court  of  the  United  States  reversed  the  judgment,  with 
instructions  to  the  United  States  Circuit  Court  to  remand  the 
case  to  the  State  court  “ from  whence  it  was  improperly  removed 
to  the  Circuit  Court”  It  could  not  with  propriety  be  said  that 
the  State  court  ever  lost  its  jurisdiction  of  that  case.  It  was  a 
case  within  the  jurisdiction  of  the  State  court  and  not  within  the 
jurisdiction  of  the  federal  court  The  most  that  could  fairly  be 
claimed  in  such  a case  would  be  that  while  it  was  pending  in 
the  federal  court  the  jurisdiction  of  the  State  court  was  in  abey- 
ance. In  many  of  the  cases  it  is  said  that  upon  the  filing  of  a 
proper  petition  and  bond  in  a State  court  for  the  removal  of  a 
suit  pending  therein  every  subsequent  exercise  of  jurisdiction  in 
the  case  by  such  court  is  null  and  void,  and  every  step  coram  nan 
judice.  But  Dillon,  after  saying  that  on  the  filing  of  such  peti- 
tion and  bond  “the  rightful  jurisdiction”  of  the  State  court 
“ceases  eo  instanti " and  that  a subsequent  judgment  of  such 
court  in  the  case  would  be  erroneous,  adds:  “We  do  not  say 
null  and  void.  Such  a judgment  is  perhaps  valid  unless  reversed 
or  set  aside.”  (Dillon  on  Removal,  etc.,  67.)  And  the  Supreme 
Court  of  Wisconsin  held  in  a recent  case  that  such  a judgment 
was  not  null  and  void,  but  was  valid  until  reversed  or  set  aside. 
(Johnson  v.  The  Brewers’  Fire  Ins.  Co.  51  Wis.  570.) 

It  seems  to  us  that  this  case  is  somewhat  analogous  to  that  of 
The  People  v.  Whitney,  47  Cal.  584,  in  which  an  application  for 
a writ  of  prohibition  was  based  on  the  ground  that  after  an 
appeal  had  been  taken  from  an  order  of  the  district  court  deny- 
ing a motion  to  change  the  place  of  trial,  said  district  court  was 
proceeding  in  the  case  as  it  might  if  no  appeal  had  been  pending 
in  this  court.  The  application  was  denied.  The  court  said: 
“ Conceding  that  the  fact  that  the  petitioner  had  taken  an  appeal 
to  this  court  from  the  order  of  the  court  below,  denying  his 
motion  to  change  the  place  of  trial,  entitled  him  to  a continu- 
ance of  the  general  cause  in  the  court  below,  while  such  appeal 
was  pending  in  this  court,  under  section  946  of  the  Code  of 
Civil  Procedure,  and  within  the  rule  laid  down  in  Pierson  v. 
McCahill,  23  Cal.  250,  it  does  not  follow  that  the  court  below 
has,  by  reason  of  the  pendency  of  such  appeal,  lost  jurisdiction 
of  the  case,  or  that  a trial  of  the  case  pending  the  appeal  would 
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be  a proceeding  without  or  in  excess  of  the  jurisdiction  of  the 
court  below,  in  the  sense  of  section  1162  of  the  Code  of  Civil 
Procedure,  so  as  to  authorize  us  to  issue  a writ  of  prohibition 
to  that  court.” 

In  Pierson  v.  McCahill,  supra,  it  was  held  that  an  appeal 
from  an  order  denying  a motion  for  a change  of  place  of  trial 
operated  as  a stay  of  all  further  proceedings  in  the  case  in  the 
court  below  until  such  appeal  was  determined,  and  a judgment 
entered  in  the  court  below  pending  such  appeal  was  reversed  on 
the  sole  ground  that  it  was  error  for -that  court  to  proceed  in  the 
case  while  an  appeal  from  said  order  was  pending  in  this  court. 

These  two  cases  illustrate  the  difference  between  a stay  of 
proceedings  and  a complete  loss  of  jurisdiction.  Proceedings 
had  during  a stay  are  erroneous  only.  Every  step  taken  in  a 
case  after  loss  of  jurisdiction  is  absolutely  void.  After  an 
appeal  a case  may  be  remanded  by  the  appellate  court  to  the 
court  below  for  further  proceedings.  And  after  a suit  has  been 
removed  from  a State  to  a federal  court  such  suit  may  at  any 
time  be  remanded  to  the  court  from  which  it  was  removed. 
Can  it  consistently  be  said  that,  in  the  case  of  an  appeal,  if 
there  be  a stay  bond  filed,  the  court  below  does  not  lose  juris- 
diction of  the  case  so  as  to  authorize  the  issuance  of  a writ  of 
prohibition,  but  that,  in  case  of  removal  of  a suit  from  a State  to 
a federal  court,  the  former  does  lose  jurisdiction  so  as  to  author- 
ize the  issuance  of  that  writ  ? 

In  Insurance  Company  v.  Pechner,  95  U.  S.  183,  it  was  held 
that  where  a State  court  had  once  acquired  jurisdiction,  it  might 
proceed  until  it  was  judicially  informed  that  its  power  over  the 
cause  had  been  suspended.  In  that  case  a State  court  had 
refused  to  suspend  further  proceedings,  although  a petition  and 
bond  for  removal  had  been  filed,  and  the  Supreme  Court  of  the 
United  States  affirmed  the  judgment  of  the  court  of  appeals  of 
New  York,  holding  that  as  the  petition  did  not  state  facts  suffi- 
cient to  entitle  the  petitioner  to  a removal,  it  was  not  even 
error  for  the  State  court  to  proceed  to  trial  and  judgment. 
“ Having  once  acquired  jurisdiction,  the  court  may  proceed 
until  it  is  judicially  informed  that  its  power  over  the  case  is 
suspended,”  is  the  language  of  the  Supreme  Court  of  the  United 
States  in  that  case.  From  which  we  infer  that  in  the  opinion 
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of  that  court  a removal  of  a suit  from  a State  to  a federal 
court  simply  suspends  the  power  of  the  former  to  further  pro- 
ceed in  such  suit  until  it  is  remanded  or  dismissed  by  the 
federal  court. 

It  is  quite  clear  that  the  filing  of  a petition  and  bond  in  a 
State  court  for  a removal  of  a case  pending  therein  to  a federal 
court  does  not  ipso  facto  confer  jurisdiction  upon  the  latter,  and 
equally  clear  that  the  State  court  does  not  lose  jurisdiction  until 
it  vests  in  the  federal  court.  Conceding,  then,  that  neither  the 
State  court  in  which  an  action  is  pending,  nor  this  court,  can 
determine  whether  the  case  is  one  which  can  be  removed  to  a 
federal  court,  how  can  this  court  determine  that  the  power  of 
the  State  court  over  the  cause  has  been  suspended  even  ? 
Because  it  is  not  even  error  for  a State  court  to  proceed  in  the 
trial  of  a case  after  a petition  and  bond  for  removal  have  been 
filed  in  it,  unless  such  petition  shows  that  the  case  is  one  of 
federal  cognizance.  (Ins.  Co.  v.  Pechner,  supra.)  In  “Removal 
Cases,”  100  U.  S.  457,  the  court  said:  “ We  fully  recognize  the 
principle  heretofore  asserted  in  many  cases,  that  the  State 
court  is  not  required  to  let  go  its  jurisdiction  until  a case  is 
made  which,  upon  its  face  shows  that  the  petitioner  can  remove 
the  cause  as  a matter  of  right.” 

In  Bell  v.  Dix,  49  X.  Y.  232,  a petition  and  bond  for  the 
removal  of  a case  from  a State  court  of  original  jurisdiction  to 
u federal  court  had  been  filed,  and  a motion  made  in  the  State 
court  for  a stay  of  proceedings,  which  was  denied.  From  that 
order  an  appeal  was  taken  to  the  Supreme  Court,  and  from  that 
court  to  the  court  of  appeals,  in  both  of  which  the  order  deny- 
ing the  stay  was  affirmed.  In  the  opinion  of  the  latter  court  it 
is  said:  “The  order  of  the  Supreme  Court,  or  of  this  court, 
granting  or  refusing  a stay,  would  be  in  effect  but  the  expres- 
sion of  an  opinion  upon  the  question;  as  neither  court  has  the 
power  to  decide  the  question  either  way,  the  decision  would 
neither  be  authoritative  nor  final  in  the  premises.” 

In  Ex  parte  Gumboil,  the  Supreme  Court  of  Alabama  (8 
Cent.  Law  J.  151)  denied  an  application  for  a writ  of  prohibi- 
tion to  prevent  a court  of  original  jurisdiction  from  proceeding 
further  in  a cause  after  a petition  and  bond  for  its  removal  had 
been  filed.  The  ground  upon  which  the  refusal  in  that  case  was 
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bused  was  that  it  did  not  appear  that  the  case  was  one 
which  could  properly  be  removed  from  a State  to  a federal 
court. 

In  the  two  cases  last  cited,  the  highest  appellate  courts  of 
New  York  and  Alabama,  for  different  reasons,  declined  to  inter- 
fere in  cases  in  which  inferior  courts  of  those  States  were  pro- 
ceeding with  the  trials  after  petitions  and  bonds  for  removals 
had  been  filed. 

But  it  seems  to  us  quite  clear  that,  if  we  can  look  into  the 
petition  for  removal  for  the  purpose  of  determining  whether  a 
case  within  federal  cognizance  is  presented,  the  Superior  Court 
in  which  the  case  is  pending  may  do  so,  and  if  it  can,  its  deter- 
mination of  the  question,  whether  right  or  wrong,  would  neither 
be  without  nor  in  excess  of  its  jurisdiction.  If,  on  the  other 
hand,  neither  the  Superior  Court  nor  this  court  can  inquire  into 
the  sufficiency  of  a petition  filed  for  the  removal  of  a cause  to  a 
federal  court,  we  do  not  see  how  the  result  reached  in  Bell  v. 
Dix,  supra,  can  be  avoided.  IIow  this  court  can  determine 
whether  a Superior  Court  is  proceeding  without  or  in  excess  of 
its  jurisdiction,  unless  we  are  permitted  to  inquire  whether  or 
not  the  case  is  one  of  federal  cognizance,  passes  our  comprehen- 
sion. For,  as  before  remarked,  if  it  be  not,  a federal  court 
cannot  acquire  jurisdiction  of  it.  And  if  it  takes  jurisdiction 
of  such  a case,  and  proceeds  to  trial  and  judgment,  the  Supreme 
Court  of  the  United  States  will  reverse  the  judgment  and 
remand  the  case  to  the  State  court  “ from  whence  it  was  improp- 
erly removed  to  such  federal  court.”  (Knapp  v.  R.  R.  Co.  20 
Wall.  117.) 

In  a very  recent  case  the  Supreme  Court  of  Texas  affirmed  a 
judgment  in  a case  in  which  the  court  below  proceeded  to  try 
a cause,  notwithstanding  the  filing  of  a petition  and  bond  for 
its  removal  to  the  federal  court,  holding  that  the  State  court 
had  the  power  to  inquire  into  the  sufficiency  of  the  petition,  and 
if  insufficient,  it  was  not  error  to  disregard  it.  After  reviewing 
the  decisions  of  the  Supreme  Court  of  the  United  States,  the 
Supreme  Court  of  Texas  says:  “ Those  decisions  all  leave  a dis- 
cretion with  the  State  court  to  at  least  pass  upon  the  sufficiency 
of  the  case  made  by  the  petition.  They  do  not  require  that  it 
should  surrender  its  jurisdiction  until  a petition  complying  with 
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the  provisions  of  the  statute  is  presented  to  the  court”  ( Texan 
and  Pacific  Railway  Company  v.  McAllister,  59  Tex.  349.) 

In  Shcehy  v.  Holmes,  55  Cal.  485,  we  did  grant  an  application 
similar  to  the  one  now  before  us.  But  in  that  case  no  one 
appeared  tt  resist  the  application,  and  it  is  quite  evident  that 
the  ease  received  but  little  attention  in  this  court.  We  do  not 
think  under  the  circumstances  that  it  should  be  followed. 

Application  denied. 

McKee,  J.,  McKinstry,  J.,  and  Ross,  J.,  concurred. 

M trick,  J. — I concur  in  the  judgment,  for  the  reason  that 
it  does  not  appear  to  me  that  the  Superior  Court  is  acting  in 
excess  of  its  jurisdiction. 

Petition  for  rehearing  denied. 


[In  Bank.  — Jane  29.  188S.] 

THE  PEOPLE,  Respondent,  v.  DENNIS  BURNS, 
Appellant. 

Criminal  Law  — Burglary  — Sufficiency  of  Information.  — The  defendant 
was  accused  of  the  crime  of  burglary.  The  Information  charged  that  he 
feloniously  and  burglariously  entered  a certain  house  with  Intent  to  commit  a 
rape,  but  did  not  state  under  which  set  of  circumstances,  specified  in  section 
201  of  the  Penal  Code,  the  crime  was  committed.  Held,  that  the  Information 
was  sufficient 

Id.  — Charge.  — Where  the  court.  In  a charge  to  the  Jury,  reads  the  whole 
of  a section  of  the  Code,  a part  only  being  relevant,  the  Judgment  will  not  be 
disturbed  If  It  la  not  apparent  that  some  substantial  right  of  the  accused  was 
affected. 

Appeal  from  a judgment  of  the  Superior  Court  of  Colusa 
County,  and  from  an  order  refusing  a new  trial. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Carr  £ Hatch,  for  Appellant. 

The  information  is  not  sufficient  ( People  v.  Nelson,  58  Cal. 
106 ; Greer  v.  State,  50  Ind.  267  ; Commonwealth  v.  De  Jardin, 
126  Mass.  46.) 

The  charge  was  erroneous.  ( People  v.  Bird,  8 Pac.  C.  L.  J. 
334;  Hanks  v.  Naglee,  54  Cal.  51.) 
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Attorney-General,  for  Respondent. 

The  information  is  sufficient  (People  v.  Shdber,  32  Cal.  36 ; 
Commonwealth  v.  Barney , 10  Cush.  480.) 

The  charge  was  not  prejudicial.  ( People  v.  Cronin,  34  Cal. 
191;  People  v.  Girr,  53  Cal.  629.) 

Mybick,  J. — The  defendant  was  accused  by  the  district 
attorney  of  the  crime  of  burglary,  and  the  information  charged 
that  the  accused  committed  the  crime  as  follows:  That  he  did 

feloniously  and  burglariously  enter  a certain  house  of  one 

[naming  a woman],  in  which  said  house  she,  the  said  [woman 
named]  did  then  and  there  reside,  with  intent  then  and  there  to 
commit  a rape  upon  the  said  [woman  named]. 

Section  261,  Penal  Code,  defines  the  crime  of  rape  as  the  act 
therein  named  accomplished  under  either  of  six  sets  of  circum- 
stances therein  set  forth.  Objection  was  made  to  the  informa- 
tion in  that  it  did  not  Btate  under  which  set  of  circumstances 
specified  in  this  section  the  act  was  intended  by  the  defendant 
to  be  accomplished.  We  think  the  information  was  sufficient 
(People  v.  Shaber,  32  Cal.  36 ; People  v.  Girr,  53  Cal.  629.) 

In  the  charge  to  the  jury  the  court  read  subdivisions  3 and  4 
of  section  261,  above  mentioned,  as  applicable  to  the  case  on 
trial.  Subdivision  3 and  the  first  part  of  subdivision  4 did 
relate  to  the  case ; but  there  was  no  testimony  to  which  the  latter 
part  of  subdivision  4 would  be  applicable,  in  that  there  was  no 
testimony  that  any  intoxicating,  narcotic,  or  anaesthetic  sub- 
stance was  administered  or  attempted  to  be  administered.  The 
defendant  alleges  that  it  was  error  to  read  the  latter  part  of  this 
subdivision.  The  entry  into  the  house  in  the  night  time,  and 
the  use  of  force  and  threats  in  endeavoring  to  accomplish  the 
act,  were  in  evidence;  and  upon  that  evidence  the  jury  was  jus- 
tified in  convicting  the  defendant.  It  is  not  apparent  that  the 
reading  of  the  clause  objected  to  affected  any  substantial  right 
of  the  defendant.  (§  1258,  Pen.  Code.) 

Judgment  and  order  affirmed. 

Ross,  J.,  McKee,  J.,  Shakpstkih,  J.,  and  Thoehtoe,  J., 
concurred. 
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(In  Bank.  — June  29.  1883.] 

G.  J.  CARPENTER  et  al.,  Respondents,  v.  THE  NATOMA 
WATER  AND  MINING  COMPANY,  Appellant. 

Statute  of  Limitations  — Former  Action  — Judgment  — Ejectment.  — A 
Judgment  In  ejectment  does  not  create  a new  estate  or  vest  n new  title  In 
the  plaintiff  so  act  to  Interrupt  the  running  of  the  Statute  or  Limitations, 
where  It  has  begun  to  run.  An  actual  entry  is  necessary  to  stop  the  running 
of  the  statute. 

Appeal  from  a judgment  of  the  Superior  Court  of  El  Dorado 
County. 

The  facta  are  stated  in  the  opinion  of  Department  Two, 
adopted  by  the  court  in  Bank. 

A.  P.  Catlin,  for  Appellant. 

The  suit  and  judgment  in  Bu/jby  v.  Natoma  Water  Co.  did 
not  interrupt  the  Statute  of  Limitations.  (Freeman  on  Judg- 
ments, § 293;  Aslin  v.  Parkin,  2 Burr.  666-668;  Yount  v. 
Howell,  14  Cal.  465;  Satterlee  v.  Bliss,  36  CaL  489 

G.  J.  Carpenter,  for  Respondent. 

A judgment  is  the  appropriate  conclusion  of  an  action,  and  it 
should  and  does  conclude  what  it  decides.  It  is  conclusive  of 
all  antecedent  defenses,  including  the  bar  of  the  statute.  ( Bur - 
len  v.  Shannon,  99  Mass.  200;  Emery  v.  Fowler,  39  Me.  326; 
Montgomery  v.  Hernandez  & Co.  12  Wheat.  129 ; Vassault  v. 
Leitz,  31  Cal.  225;  Knowles  v.  Inches,  12  Cal.  212;  People  v. 
Frisbie,  26  Cal.  135;  Sherman  v.  Dilley,  3 Nev.  21;  Harris 
v.  Harris,  36  Barb.  88 ; Case  v.  Beauregard,  101  U.  S.  688.) 

Pee  Curiam. — We  concur  in  the  views  of  Department  Two 
with  respect  to  this  ease.  The  result  reached  by  the  department 
is  sustained  by  decisions  in  other  States,  (Wood  on  Limita- 
tions, 272;  Doe  ex  dem.  Kennedy’s  Heirs  v.  Reynolds,  27  Ala. 
377 ; Smith  v.  Homback,  4 Litt.  233;  Jackson  v.  Haviland,  13 
Johns.  228.) 

Lord  Mansfield,  in  Aslin  v.  Parkin,  2 Burr.  665,  speaking  of 
the  effect  of  a judgment,  recovered  in  ejectment,  as  evidence  in 

an  action  for  mesne  profits,  remarked:  “This  judgment  only 
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concludes  the  parties  as  to  the  subject-matter  of  it.  Therefore, 
beyond  the  time  laid  in  the  demise,  it  proves  nothing  at  all; 
because,  beyond  that  time,  the  plaintiff  has  alleged  no  title,”  etc. 

The  judgment  in  the  common  law  ejectment  determined  the 
plaintiff  to  have  the  right  of  possession  during  the  demise  laid 
in  the  declaration.  Under  our  laws,  ejectment,  so  called,  may 
be  employed  to  try  title,  and  if  the  issue  is  as  to  plaintiff’s  seizin 
in  fee,  or  for  a less  estate,  the  judgment  in  his  favor  determines 
that  he  was  seized  in  fee,  or  of  the  leas  estate,  at  the  commence- 
ment of  the  action.  But  the  judgment  does  not  create  a new 
estate,  or  vest  a new  title  in  the  plaintiff,  which  interrupts  the 
running  of  the  Statute  of  Limitations,  in  case  the  same  has 
begun  to  run.  The  running  of  the  limitation  can  be  interrupted 
only  by  an  Actual  entry.  The  establishment  of  a right,  in  the 
lessor  of  plaintiff,  to  the  possession  for  a term  of  years,  did  not, 
as  the  cases  show,  interrupt  the  running  of  the  Statute  of  Lim- 
itations. There  is  no  reason  why  the  establishment  of  a right 
to  a larger  estate,  by  the  judgmept  under  our  law,  should  inter- 
rupt the  running  of  the  statute.  As  an  interruption  of  the 
statute,  the  judgment  for  the  recovery  of  lands  under  our  Code 
is  no  more  effectual  than  a judgment  in  a common  law  ejectment. 

Judgment  reversed. 

McKee,  J.,  dissented. 

Roes,  J.,  expressed  no  opinion. 

The  opinion  of  Department  Two  is  given  below. 

Morrison,  C.  J. — Plaintiffs  brought  an  action  against  the 
defendant  for  the  recovery  of  certain  land  described  in  the  com- 
plaint, and  defendant  interposed  as  a defense  to  the  action,  the 
plea  of  the  Statute  of  Limitations.  The  case  comes  up  on  the 
judgment  roll,  hnd  it  will  be  sufficient  for  us  to  refer  to  some 
of  the  findings  filed  by  the  learned  judge  before  whom  the  trial 
was  had : — 

“ That  in  the  early  part  of  the  year  1851,  the  line  of  the  canal 
mentioned  in  the  pleadings  was  surveyed  and  located  on  the  lands 
sought,  to  be  recovered  in  this  action ; and  that  during  the  years 
1851  and  1852,  the  canal  was  being  excavated  by  the  defend- 
ant; and  was  completed  through  said  lands  about  the  1st  of 
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March,  1853,  and  has  ever  since  been  continuously  used  and 
possessed  by  defendant  for  running  water  therein.  That  all  the 
land  over  and  through  which  said  canal  was  constructed  was 
vacant,  unclaimed  public  land  of  the  United  States  government.” 
“ That  said  canal  is  about  twenty-five  miles  in  length,  with 
several  branches;  and  ever  since  its  construction  has  been 
claimed  by  the  defendant  as  its  property,  and  so  continuously 
held  and  used.  That  the  premises  described  in  plaintiffs’  com- 
plaint were  at  the  time  said  canal  was  located  and  constructed, 
and  for  a long  time  thereafter,  public  lands,  belonging  to  the 
government  of  the  United  States.” 

“ That  for  more  than  twenty-six  years  before  the  commence- 
ment of  this  action,  the  part  or  portion  of  the  lands  described 
in  plaintiffs’  complaint  as  passed  over  and  occupied  by  said  canal 
of  defendant,  was  in  the  continued,  uninterrupted,  absolute, 
peaceable,  and  exclusive  possession  of  defendant,  except  as  inter- 
rupted by  the  suit  brought  by  plaintiff’s  predecessor  in  interest, 
B.  N.  Bugby,  to  recover  possession  of  said  premises,  as  in  the 
findings  hereinafter  set  forth.  That  defendant  claimed  title 
thereto  adverse  to  plaintiffs  and  all  other  persons,  and  that  dur- 
ing all  this  time  defendant  was  running  water  through  said 
canal,  and  exercising  dominion  and  control  over  the  whole 
thereof,  and  running  water  therein  for  the  purposes  aforesaid.” 
“ That  defendant’s  right  to  the  use  of  the  land  sued  for  in 
this  action  for  the  purposes  of  furnishing  water  for  mining, 
agricultural,  domestic,  and  other  uses  and  purposes  during  all 
the  time  since  the  construction  of  said  canal,  has  been  uniformly 
acknowledged  and  recognized  by  the  local  customs  and  decisions 
of  the  courts  of  this  State  and  the  United  States,  except  in  the 
suit  brought  by  plaintiffs  predecessor  in  interest,  B.  N.  Bugby, 
against  defendant,  to  recover  possession  of  said  land  and  prem- 
ises, as  hereinafter  in  these  findings  set  forth.” 

“ That  on  the  22d  day  of  April,  1867,  the  State  of  California, 
under  the  provisions  of  an  act  of  the  CongTess  of  the  United 
States,  entitled  ‘ An  act  to  provide  for  the  survey  of  the  public 
lands  of  California,  the  granting  of  the  pre-emption  rights 
therein,  and  for  other  piyposes,  approved  March  2d,  1853,  and 
in  accordance  with  the  various  acts  of  the  legislature  of  said 
State  preceding  said  22d  day  of  April,  1867,  did  by  letters 
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patent  giant  and  convey  to  B.  N.  Bugby,  the  plaintiffs’  prede- 
cessor in  interest,  the  tracts  of  land  located  and  described  as 
follows,  to  wit : The  southeast  quarter,  and  the  east  half  of  the 
southwest  quarter,  and  the  northwest  quarter  of  the  southwest 
quarter,  all  of  section  No.  16,  township  No.  10  north,  range 
No.  8 east,  Mount  Diablo  base  and  meridian,  together  with  all 
the  privileges  and  appurtenances  thereunto  belonging  and 
appertaining.” 

By  the  twelfth  finding  it  appears  that  Bugby  (under  whom 
plaintiffs  derive  title),  commenced  an  action  similar  to  the  pres- 
ent on  the  16th  day  of  April,  1868,  and  recovered  a judgment 
therein  in  the  district  court  in  April,  1873;  that  an  appeal  was 
taken  to  the  Supreme  Court  and  the  judgment  was  affirmed  on 
the  30th  day  of  April,  1875;  that  thereupon  a writ  of  error  was 
taken  to  the  Supreme  Court  of  the  United  States,  and  by  that 
court  the  judgment  of  the  Supreme  Court  of  the  State  was 
affirmed  in  the  year  1878. 

The  complaint  now  before  us  was  filed  on  the  18th  day  of 
February,  1880.  There  is  but  one  question  in  the  case,  and 
that  is,  were  the  plaintiffs  barred  by  the  Statute  of  Limitations? 
If  not,  it  is  very  clear  that  the  judgment  was  correct,  and  should 
be  affirmed.  Was  this  statute  saved  by  the  bringing  of  the 
action  of  Bugby  against  the  defendant?  The  present  action  is 
not  founded  upon  the  judgment  in  the  Bugby  case,  and  no 
allusion  is  made  to  such  judgment  in  the  complaint  filed  in  this 
case.  It  is  well  settled  that  any  interruption  in  the  Statute  of 
Limitations  stops  its  running  and  establishes  a new  date  from 
which  it  again  begins  to  run.  But  does  the  bringing  of  an 
action  and  the  recovery  of  a judgment  affect  the  right  of  the 
defendant  to  avail  himself  of  the  statute  as  a defense  in  another 
action,  between  which  two  actions  there  is  no  connection  except 
that  they  relate  to  the  same  subject-matter  and  are  between  the 
same  parties  or  their  privies? 

In  bis  argument  the  learned  counsel  for  the  defense  very  per- 
tinently says : “ This  action  is  not  an  action  in  aid  of  the 
judgment  put  in  evidence,  nor  a proceeding  to  procure  the  exe- 
cution of  that  judgment.”  The  present  action  is  not  a continu- 
ation of  the  former  one,  and  is  in  no  measure  connected  with  it. 
It  is  a separate  and  independent  proceeding  which  could  have 
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been  as  well  maintained  without  as  with  reference  (by  evidence 
or  otherwise)  to  the  first  action  and  the  judgment  therein,  and  the 
plaintiff  as  fully  established  his  right  to  a recovery  after  he  had 
introduced  his  patent  in  evidence,  as  he  did  by  superadding 
proof  of  a judgment  in  the  case  of  Bugby,  referred  to  above. 

Our  attention  has  not  been  called  to  any  case  which  conflicts 
with  the  views  above  expressed,  and  we  are  not  aware  of  any. 

The  California  cases  referred  to  by  the  learned  counsel  for 
plaintiffs  are  not  in  point. 

Judgment  reversed. 

Thobnton,  J.,  and  S harp  stein,  J.,  concurred. 


tin  Bank.  — June  29,  1883.1 

IN'  THE  MATTER  OF  THE  ESTATE  OF  HENRY  E. 
ROBINSON,  Deceased— RESIDUARY  LEGATEES, 
Appellants. 

Will  — Bequest  eob  Chabitable  rcitPOSES.  — A bequest  of  money  to  the 
mayor  and  common  council  and  commonalty  of  the  city  of  San  Francisco  In 
trust  to  invest  the  same,  and  to  pay  the  Interest  from  time  to  time  as  they 
may  deem  proper  to  the  destitute  women  and  children  of  that  city,  is  a bequest 
for  charitable  purposes,  and  not  In  violation  of  any  provision  of  the  Constltu* 
tlon  or  statutes  of  this  State  against  perpetuities. 

Id. — Capacity  op  the  Corporation  to  Take. — Under  aectlon  1313  of  the 
Civil  Code,  a municipal  corporation  may  take  property  In  trust  for  charitable 
purposes  within  the  general  scope  of  Its  powers  and  duties.  The  care  and 
support  of  its  indigent  women  ond  children  are  matters  germane  to  the  objects 
of  the  municipality,  and  It  Is  competent  for  the  corporation  to  take  a bequest 
for  such  purposes,  and  administer  the  trust  as  directed  by  the  testator. 


Appeal  from  n judgment  of  the  Superior  Court  of  the  city 
and  county  of  San  Francisco  making  distribution  of  the  estate 
of  the  deceased. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the  court. 

D.  P.  Belknap,  and  C.  J.  Swift,  for  Appellants.  (Cited 
McCarlee  v.  Orphan  Asylum,  9 Cowen,  437 ; §§  1275,  1313, 
Civ.  Code.) 

IF.  C.  Burnett,  for  the  Mayor  and  the  city  and  county  of  San 
Francisco,  Respondents. 
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Ross,  J. — Henry  E.  Robinson,  by  bis  will  executed  in  the 
State  of  New  York,  bequeathed  “ to  the  mayor,  common  council 
and  commonalty  of  the  city  of  San  Francisco,  California,  the 
sum  of  forty  thousand  dollars  ($40,000),  in  trust,  to  be  by 
them  and  their  successors  invested  to  the  best  advantage,  the 
interest  accruing  thereon  to  be  paid  out  from  time  to  time  to  the 
destitute  women  and  children  of  the  city  of  San  Francisco,  Cali- 
fornia, in  such  a manner  as  such  mayor  and  common  council 
may  deem  most  proper  and  beneficial.” 

Mr.  Robinson  having  died  and  administration  upon  his  estate 
having  been  had,  the  court  below,  in  the  decree  of  distribution, 
directed  the  executor  to  pay,  out  of  the  estate,  “to  the  mayor 
and  board  of  supervisors  of  the  city  and  county  of  San  Fran- 
cisco the  sum  of  forty  thousand  dollars  in  trust,  to  be  by  them 
and  their  successors  in  office  invested  to  the  best  advantage,  the 
interest  accruing  thereon  to  lie  paid  out  from  time  to  time  to 
the  destitute  women  and  children  of  the  city  of  San  Francisco, 
California,  in  such  a manner  as  such  mayor  and  board  of  super- 
visors may  deem  most  proper  and  beneficial.”  The  appeal  is 
from  this  portion  of  the  decree. 

We  do  not  understand  appellants  to  claim  that  the  court  below 
erred  in  substituting  the  legal  appellation  of  the  municipality  in 
question  for  that  employed  by  the  testator,  but  their  claim  is 
that  the  bequest  itself  is  void  because  prohibited  by  statute. 

In  the  Estate  of  Hinckley,  5S  Cal.  457,  we  held  that  trusts 
for  perpetual  charitable  uses  arc  not  in  conflict  with  the  Con- 
stitution of  the  State,  nor  are  they  in  conflict  with  those  provis- 
ions of  the  Civil  Codf  which  prohibit  perpetuities ; and  further, 
that  the  perpetuities  prohibited  by  the  common  law  do  not  in- 
clude trusts  for  charitable  uses.  It  is  here  contended,  however, 
that  by  section  1275  of  the  Civil  Code,  all  corporations,  other 
than  those  formed  for  scientific,  literary,  or  solely  educational 
purposes  (within  which  exception  the  municipality  in  question 
does  not  come),  are  prohibited  from  taking  under  a will,  unless 
expressly  authorized  by  statute  to  take,  and  that  the  statute 
nowhere  authorizes  this  corporation  to  take  a bequest  in  trust 
for  charitable  uses. 

The  first  of  these  propositions  is  obviously  true,  for  the  stntute 
in  terms  so  declares.  It  reads:  “Sec.  1275.  A testamentary 
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disposition  may  be  made  to  any  person  capable  by  law  of  taking 
the  property  so  disposed  of,  except  corporations  other  than  those 
formed  for  scientific,  literary,  or  solely  educational  purposes, 
cannot  take  under  a will,  unless  expressly  authorised  by  statute.” 

But  section  1313  of  the  same  Code  is  as  follows:  “ No  estate 

real  or  personal,  shall  be  bequeathed  or  devised  to  any  charitable 
or  benevolent  society,  or  corporation,  or  to  any  person  or  persons, 
in  trust  for  charitable  uses,  except  the  same  be  done  by  will  duly 
executed  at  least  thirty  days  before  the  decease  of  the  testator ; 
and  if  so  made  at  least  thirty  days  prior  to  such  death,  such 
devise  or  legacy,  and  each  of  them,  shall  be  valid:  provided, 
that  no  such  devises  or  bequests  shall  collectively  exceed  one 
third  of  the  estate  of  the  testator  leaving  legal  heirs,  and  in  such 
case  a pro  rata  deduction  from  such  devises  or  bequests  shall  be 
made,  so  as  to  reduce  the  aggregate  thereof  to  one  third  of  such 
estate;  and  all  dispositions  of  property  contrary  hereto  shall  be 
void  and  go  to  the  residuary  legatee  or  devisee,  next  of  kin,  or 
heirs,  according  to  law.” 

This  section  recognizes  the  right  on  the  part  of  the  testator  to 
give  to  charitable  uses,  with  such  limitations  as  the  legislature 
deemed  sufficient  to  prevent  extravagant  donations  — “to  the 
disherison  of  natural  heirs  ” — for  by  it,  it  is  expressly  declared 
that  a bequest  or  devise  made  to  any  charitable  or  benevolent 
society,  or  corporation,  or  to  any  person  or  persons,  in  trust  for 
charitable  uses,  if  made  at  least  thirty  days  prior  to  the  death  of 
the  testator,  shall  be  valid;  subject  to  the  proviso  therein 
contained. 

In  the  present  case,  the  bequest  was  made  more  than  thirty 
days  prior  to  the  death  of  the  testator,  and  it  does  not  fall  within 
the  proviso  to  the  section.  There  is,  therefore,  express  statutory 
authority  for  it,  unless  there  is  something  in  the  nature  of  the 
corporation,  upon  which  the  trust  is  conferred,  that  prevents  it 
from  taking.  The  bequest,  as  must  be  admitted,  is  a most  laud- 
able one.  rt  is  a charity,  for  it  is  not  limited  to  any  particular 
persons.  The  objects  to  be  benefited  were  strangers  to  the  testa- 
tor. They  are  the  destitute  women  and  children  of  the  city  of 
San  Francisco.  The  care  and  protection  and  support  of  these 
are  objects  within  the  general  scope  and  purpose  of  the  municipal 
corporation,  although  not  its  immediate  purpose.  The  purpose 
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for  -which  the  trust  was  conferred  being,  therefore,  germane  to 
the  objects  of  the  corporation,  there  is  no  reason  why  it  may  not 
take,  under  the  statute,  and  abundant  authorities  sustain  the 
proposition  that  it  may.  “Not  only  may  municipal  corpora-  > 
tions,”  says  Dillon  on  Municipal  Corporations,  vol.  2,  sec.  567, 

“ take  and  hold  property  in  their  own  right  by  direct  gift,  con- 
veyance, or  devise,  but  the  cases  firmly  establish  the  principle, 
also,  that  such  corporations,  at  least  in  this  country,  are  capable, 
unless  specially  restrained,  of  talcing  property,  real  and  per- 
sonal in  trust,  for  purposes  germane  to  the  objects  of  the  cor- 
poration, or  which  will  promote,  aid,  or  assist  in  carrying  out 
or  perfecting  those  objects.  So  such  corporations  may  become 
cestuis  que  trust  within  the  scope  of  the  purposes  for  which 
they  are  created.  And  where  the  trust  reposed  in  the  corpo- 
ration is  for  the  benefit  of  the  corporation,  or  for  a charity 
within  the  scope  of  its  duties,  it  may  be  compelled,  in  equity, 
to  administer  and  execute  it.  But  the  legislature  may  divest 
a municipal  corporation  of  the  power  to  administer  the  chari- 
table trusts  conferred  upon  it,  and  appoint  or  provide  for  the 
appointment  of  new  trustees  independent  of  the  corporation, 
and  vest  in  them  the  management  of  such  trusts.” 

Judgment  affirmed. 

Myrick,  J.,  Shakpstein,  J.,  Thornton,  J.,  and  McKee, 

J.,  concurred. 


[In  Bank. — Jane  20,  1883.) 

W.  W.  CROSS,  Administrator  of  the  Estate  of  T.  W. 
SIGOURNEY,  Deceased,  Respondent,  v.  MARKS 
ZELLERBAOH  bt  al.,  MARKS  ZELLERBACII,  Ap- 
pellant. 


SAME  v.  SAME  — EUREKA  LAKE  AND  YUBA  CAN  AT 
COMPANY  CONSOLIDATED,  Appellant. 

Law  of  tub  Case. — A decision  on  appenl,  based  upon  a particular  state  o\ 
facta.  !«  not  binding  in  respect  to  questions  arising  on  a second  appeal,  nnc 
depending  for  their  solution  upon  facts  essentially  different. 

Mortgage  Foreclosure  — Pleading  — Cross-Complaint  — Demurrer. — On  tht 
1st  of  July,  1864,  T.  W.  Sigourney  brought  an  action  to  foreclose  a mort- 
gage against  the  property  of  ft  corporation  known  as  the  Eureka  Lake  Com- 
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puny.  Marks  Zellerbach  and  certain  other  persons,  alloged  to  be  snbseqaent 
encumbrancers,  were  made  defendants.  Zellerbach  afterwards  succeeded  to 
the  rights  of  the  company,  and  was  the  only  one  of  the  original  defendants 
who  appeared  In  the  action.  On  the  23d  of  August.  1805,  Sigourney  and 
Zellerbach  made  the  agreement  referred  to  In  the  opinion  of  the  court.  The 
Eureka  Lake  and  Yuba  Canal  Company  Consolidated  was  organized  In  pursu- 
ance of  that  agreement,  and  Intervened  In  the  action  which  was  then  tried, 
and  resulted  In  the  recovery  of  a judgment  by  8igourney.  This  judgment  was 
reversed  on  appeal,  and  before  any  other  proceedings  were  taken  Sigourney 
died,  and  his  administrator  was  substituted  as  plaintiff.  A supplemental  com- 
plaint was  afterwards  filed,  setting  up  the  agreement,  alleging  its  non-perform- 
ance by  Zellerbach,  and  making  the  Eureka  Lake  and  Yuba  Canal  Company 
Consolidated  a defendant.  Zellerbach  answered,  and  the  Eureka  Lake  and  Yuba 
Cana)  Company  Consolidated  withdrew  Its  Intervention,  and  filed  an  answer, 
and  also  a cross-complaint  claiming  affirmative  relief  against  Zellerbach  and 
the  plaintiff.  Zellerbach  demurred  to  the  cross-complaint,  and  the  demurrer 
was  sustained.  The  action  was  again  tried,  and  from  the  judgment  rendered, 
separate  appeals  were  taken  by  Zellerbach  and  the  Eureka  Lake  and  Yuba 
Canal  Company  Consolidated.  After  an  extended  examination  of  the  case  as 
presented  by  the  two  appeals,  held,  that  the  demurrer  was  Improperly  sus- 
tained, and  that  the  court  below  proceeded  on  an  erroneous  view  of  the  rights 
of  the  partlea. 

Appeal  from  a judgment  of  the  Superior  Court  of  the  county 
of  Nevada. 

The  facts  stated  in  the  opinion  cannot  be  understood  with- 
out the  cross-complaint.  This  complaint,  therefore,  is  given  in 
full  as  follows : — 

And  further  and  for  cause  of  action,  by  way  of  cross-com- 
plaint, defendant  avers  that  it  is  a corporation  duly  organized  in 
the  year  1865,  under  and  pursuant  to  the  laws  of  the  State  of 
New  York,  and  having  its  principal  place  of  business  in  the 
city  and  county  of  New  York,  in  the  State  of  New  York. 

That  the  corporate  name  of  this  defendant,  under  which  it 
was  organized  and  still  exists,  is  the  “Eureka  Lake  and  Yuba 
Canal  Company  Consolidated.” 

That  as  such  corporation  it  now  is,  and  for  more  than  fifteen 
years  last  past  has  been,  the  sole  and  exclusive  owner  of,  in  the 
sole  and  exclusive  possession  of,  and  is  entitled  to  the  sole  and 
exclusive  possession  of  all  and  singular  the  water  ditches,  prop- 
erty, land,  premises,  franchises,  and  privileges  described  in  the 
original  complaint  in  this  case,  and  in  the  mortgage  described 
therein. 

That  in  the  year  1865,  Marks  Zellerbach,  one  of  the  defend- 
ants herein,  had  succeeded  to  the  ownership  of,  and  was  the 
exclusive  owner  of,  and  possessed  of,  all  and  singular  the  prop- 
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erty  described  in  the  mortgage  sought  to  be  foreclosed  by  the 
original  complaint  in  this  case,  holding  and  owning  the  same, 
however,  subject  to  the  lien  of  the  two  certain  mortgages 
referred  to  in  the  agreement  hereinafter  set  forth;  and  being 
desirous  of  selling  such  property,  together  with  other  and 
similar  property  in  the  vicinity  thereof,  by  him,  the  said  Zeller- 
bach,  either  owned  or  controlled,  and  this  defendant  being  will- 
ing to  purchase  all  of  said  property,  provided  the  same  could 
be  so  purchased  free  and  clear  from  all  liens  and  encumbrances. 
"Whereupon  he,  the  said  Marks  Zellerback,  for  the  purpose  of 
effecting  the  sale  to  this  defendant,  and  of  removing  all  such 
liens  and  encumbrances  from  the  property  about  to  be  con- 
veyed, and  more  particularly  the  lien  of  the  mortgage  of  the 
plaintiff  herein,  and  the  lien  of  a certain  other  mortgage  held 
by  Sigourney  and  E.  P.  Marsellus,  did  enter  into  the  following 
agreement  with  T.  W.  Sigourney: 

“ Articles  of  agreement  made  and  entered  into  this  twenty- 
third  day  of  August,  in  the  year  of  our  Lord,  one  thousand 
eight  hundred  and  sixty-five,  between  T.  W.  Sigourney,  of  the 
county  of  Nevada,  in  the  State  of  California,  party  of  the  first 
part,  and  Marks  Zellerbaeh,  of  the  city  and  county  of  San 
Francisco,  in  said  State  of  California,  party  of  the  second  part. 

“ Whereas,  the  said  party  of  the  first  part  is  the  owner  and 
holder  of  a certain  note  made  by  the  Eureka  Lake  Company, 
for  the  sum  of  ten  thousand  dollars,  which  note  is  secured  by  a 
certain  mortgage,  made  by  said  Eureka  Lake  Company  to  the 
said  party  of  the  first  part,  and  hereinafter  more  particularly 
described. 

“ And  whereas,  the  said  party  of  the  first  part  is  also  the 
holder  and  owner  of  a certain  other  note,  made  by  the  Eureka 
Lake  Company,  for  the  sum  of  twelve  thousand  dollars,  which 
note  is  secured  by  a certain  mortgage,  made  by  the  said  Eureka 
Lake  Water  Company  to  the  said  party  of  the  first  part  and  one 
E.  P.  Marsellus,  and  which  is  also  hereinafter  more  particularly 
described;  and,  whereas,  the  said  party  of  the  second  part  is 
desirous  of  purchasing  such  notes  and  mortgages,  and  the  inter- 
est of  said  party  of  the  first  part  therein,  and  the  said  party  of 
the  first  part  has  consented  and  agreed  to  sell  and  convey  the 
same  to  him,  in  manner  hereinafter  mentioned. 

LXIII.  Oil 40. 
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“ Now  this  agreement  witnesseth,  that  in  consideration  of  the 
premises,  and  of  the  sum  of  one  dollar,  to  him  in  hand  paid, 
the  receipt  whereof  is  hereby  acknowledged,  the  said  party  of 
the  first  part  does  hereby,  for  himself,  his  heirs,  executors, 
and  administrators,  covenant,  promise,  and  agree  to  and  with  the 
said  party  of  the  second  part,  his  executors,  administrators,  and 
assigns,  in  manner  following  — that  is  to  say,  that  he  will  forth- 
with assign,  transfer,  and  set  over,  by  good  and  legal  assign 
ments,  unto  the  said  party  of  the  second  part,  his  executors, 
administrators,  and  assigns,  the  said  hereinbefore  recited  note 
for  ten  thousand  dollars,  made  by  the  said  Eureka  Lake  Com- 
pany, and  all  interest  now  due,  or  to  grow  due  thereon,  together 
with  the  said  indenture  of  mortgage,  made  to  secure  payment  of 
said  note,  and  which  indenture  of  mortgage  is  more  particularly 
described  as  a certain  indenture  of  mortgage,  bearing  date  of 
the  second  day  of  July,  A.  D.  1859,  and  made  between  the 
Eureka  Lake  Company,  party  of  the  first  part,  and  the  said 
party  hereto  of  the  first  part  of  the  second  part,  and  which  is 
duly  recorded  in  the  office  of  the  recorder  of  the  county  of 
Nevada,  in  said  State  of  California,  in  book  3 of  Chattel  Mort- 
gages, page  359,  and  also  the  said  other  hereinbefore  recited 
note  of  twelve  thousand  dollars,  made  by  the  said  Eureka  Lake 
Water  Company,  and  all  interest  now  due,  or  to  grow  due 
thereon,  together  with  all  his  interest  in  the  said  indenture  of 
mortgage,  made  to  secure  the  payment  of  said  note,  and  which 
indenture  of  mortgage  is  more  particularly  described  as  fol- 
lows: — 

“ A certain  indenture  of  mortgage,  bearing  date  the  ninth  day 
of  November,  A.  D.  1861,  and  made  between  the  Eureka  Lake 
Water  Company,  party  of  the  first  part,  and  one  E.  P.  Marsel- 
1ns,  and  the  said  party  hereto  of  the  first  part,  parties  of  the 
other  part,  and  which  is  duly  recorded  in  the  office  of  the 
recorder  of  said  county  of  Nevada,  in  book  4 of  Mortgages,  page 
235;  and  also  in  book  6 of  Chattel  Mortgages,  page  523,  such 
last  described  mortgage  being  given  to  secure  said  note  of  twelve 
thousand  dollars;  and  also  a certain  other  note  of  twenty-eight 
thousand  dollars,  which  is  now  held  and  owned  by  said  party 
hereto  of  the  second  part,  and  further,  that  he  will  immediately 
upon  executing  such  assignments  as  aforesaid,  place  such  assign- 
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ments,  notes,  and  mortgages  (so  far  as  he  can  control  the  pos- 
session thereof)  in  the  hands  of  John  Parrott,  of  the  city  and 
county  of  San  Francisco,  aforesaid,  to  be  by  him  held  in  escrow, 
and  delivered  to  the  said  party  of  the  second  part,  his  executors, 
administrators,  or  assigns,  at  the  time  and  in  the  manner  here- 
inafter declared  and  set  forth.  And  in  consideration  of  the 
premises  and  such  asignments  so  to  be  made  to  him  as  afore- 
said, the  said  party  of  the  second  part  does  hereby,  for  himself, 
his  executors,  administrators,  and  assigns, covenant,  promise,  and 
agree  to  and  with  the  said  party  of  the  first  part,  his  executors, 
administrators,  and  assigns,  in  manner  following  — that  is 
to  say,  that  immediately  upon  the  execution  of  such  as- 
signments, and  the  deposit  thereof,  together  with  said  notes 
and  mortgages  as  aforesaid,  in  the  hands  of  John  Parrott,  as 
aforesaid,  he,  the  said  party  of  the  second  part,  will  make, 
execute,  and  deliver  to  said  party  of  the  first  part,  his  certain 
promissory  note  for  the  sum  of  forty  thousand  dollars,  payable 
in  United  States  gold  coin  to  the  order  of  said  party  of  the  first 
part,  nine  months  after  the  date  thereof,  with  interest  thereon 
at  the  rate  of  one  half  of  one  per  cent  per  month  until  the  matur- 
ity thereof ; and  if  not  paid  at  maturity,  said  note  to  bear  interest 
at  the  rate  of  one  and  one  quarter  per  cent  per  month  until 
paid,  and  also,  at  the  same  time,  ■will  make,  execute,  and  deliver 
to  said  party  of  the  first  part  his  certain  other  promissory  note 
for  the  sum  of  ten  thousand  dollars,  payable  in  United  States 
gold  coin,  to  the  order  of  said  party  of  the  first  part,  nine 
months  after  the  date  thereof,  and  interest  thereon  at  the  rate 
of  one  and  one  quarter  per  cent  per  month ; and  further,  that 
he  will  pay,  or  cause  to  be  paid,  the  interest  on  such  forty 
thousand  dollar  note  monthly,  in  United  States  gold  coin,  and 
on  the  said  ten  thousand  dollar  note,  at  the  end  of  every  three 
months,  in  like  gold  coin.  And  it  is  hereby  mutually  agreed 
and  declared  by  and  between  the  said  parties  hereto,  that  in 
case  the  said  party  of  the  second  part,  his  executors,  adminis- 
trators, or  assigns,  shall,  at  any  time  hereafter,  and  before  the 
expiration  of  the  time  of  payment  of  the  said  last  hereinbefore 
mentioned  and  described  note,  be  desirous  of  paying  off  and 
discharging  the  same,  that,  in  such  case,  it  shall  and  may  be 
lawful  for  him  or  them  so  to  do,  upon  giving  thirty  days’ 
previous  notice  in  writing  of  such  his  or  their  intention,  to  the 
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said  party  of  the  first  part,  his  executors,  administrators,  or 
assigns.  And,  whereas,  it  is  the  intention  of  said  party  of  the 
second  part  to  forthwith  proceed  to  organize  a corporation  for 
the  purpose  of  carrying  on  and  conducting  the  works  in  Nevada 
and  Sierra  Counties,  California,  heretofore  owned  in  and  con- 
ducted by  the  said  Eureka  Lake  Water  Company  (the  property 
formerly  belonging  to  whom  the  said  hereinbefore  recited 
mortgages  in  part  cover),  and  by  the  Middle  Yuba  Canal  and 
Water  Company. 

“Now  this  agreement  further  witnesseth,  and  it  is  hereby 
mutually  declared  and  agreed,  by  and  between  the  said  parties 
hereto,  that  the  hereinbefore  mentioned  and  described  assign- 
ments, together  with  the  notes  and  mortgages  so  deposited,  iu 
escrow  as  aforesaid,  in  the  hands  of  said  John  Parrott,  shall 
remain  and  continue  in  his  hands  a3  security  for  the  payment 
of  the  said  hereinbefore  mentioned  and  described  notes  of  forty 
thousand  dollars  and  ten  thousand  dollars,  until  said  notes  are 
paid  or  other  security  given  as  next  hereinafter  mentioned. 
And  said  assignments  shall  in  no  case  be  recorded,  or  filed  for 
record,  in  tie  office  of  the  county  recorder  of  said  county  of 
Nevada  until  they  are  delivered  to  said  party  of  the  second 
part,  as  hereinafter  provided  for.  And  it  is  further  mutually 
agreed  and  declared,  by  and  between  the  said  parties  hereto, 
that  if,  in  the  formation  of  said  company,  as  hereinbefore 
recited,  the  said  party  of  the  second  part,  his  executors,  admin- 
istrators, or  assigns  shall  deposit  with  the  said  John  Parrott 
unencumbered  and  unassessable  stock  of  said  company,  to  the 
amount  of  one  sixteenth  part  or  share  of  the  whole  capital 
stock,  as  collateral  security  for  the  payment  of  said  forty  thou- 
sand dollar  note,  and  the  further  amount  of  one  sixty-fourth 
part  or  share  of  said  stock,  likewise  unencumbered  and  unas- 
eessable,  as  collateral  security  for  the  payment  of  said  ten 
thousand  dollar  note;  then  and  in  such  case  it  shall  he  lawful, 
and  it  is  hereby  made  the  duty  of  said  Parrott  to  receive  such 
stock  as  such  collateral  security,  and  immediately  thereupon 
to  deliver  to  said  party  of  the  second  part,  his  executors,  ad- 
ministrators or  assigns,  or  his  or  their  attorney,  the  said  assign- 
ments, notes,  and  mortgages  so  deposited  with  him  in  escrow 
as  aforesaid;  provided  always,  and  it  is  made  the  duty  of  said 
Parrott,  before  receiving  such  stock  as  security,  and  delivering 
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such  papen  so  deposited  with  him,  as  aforesaid,  to  be  fullv 
satisfied  that  the  titles  of  all  property  formerly  belonging  to 
the  Middle  Yuba  Canal  and  Water  Company  and  the  Eureka 
Lake  Water  Company  are  conveyed  to,  and  the  same  fully  and 
completely  vested  in  the  new  company  so  to  be  formed  as 
aforesaid,  free  and  clear  from  encumbrances,  other  than  liens, 
mortgages,  or  encumbrances  held  or  controlled  by  said  com- 
pany, or  by  parties  in  trust  for  it,  or  held  in  escrow  for  its 
benefit. 

“And  it  is  further  mutually  agreed  and  declared  that  on  pay- 
ment of  said  notes  the  stock  so  deposited  as  security,  as  afore- 
said, shall  be  retransferred  and  redelivered  to  said  party  of  the 
second  part,  his  executors,  administrators,  or  assigns,  and  on 
the  payment  of  either  of  said  notes  before  the  other,  the  part  of 
said  stock  so  specially  deposited  to  secure  such  note  shall  be 
retransferred  and  redelivered  as  aforesaid;  and  on  payment  of 
a part  of  either  of  said  notes,  a proportionate  part  of  the  stock 
especially  deposited  to  secure  such  note  shall  be  so  retrans- 
ferred and  redelivered  as  aforesaid. 

“And  it  is  further  mutually  agreed  and  declared  that  in 
case  said  notes  of  forty  thousand  dollars  and  ten  thousand  dol- 
lars, or  either  of  them,  shall  remain  wholly  unpaid  at  the 
maturity  thereof,  it  shall  be  the  duty  of  said  John  Parrott  to 
deliver  on  demand,  to  the  said  party  of  tho  first  part,  his 
executors,  administrators,  or  assigns,  the  stock  especially  de- 
posited as  security  for  such  notes  so  remaining  unpaid  as  afore- 
said; and  in  case  a part  only  of  said  notes,  or  either  of  them, 
shall  remain  unpaid  at  the  maturity  thereof,  then  a proportion- 
ate part  only  of  the  stock  so  especially  deposited  as  security  for 
the  note  so  remaining  unpaid  in  part  shall  be  so  delivered  to 
6aid  party  of  the  first  part,  his  executors,  administrators,  or 
assigns.  And  upon  the  event  of  said  party  of  the  first  part,  his 
executors,  administrators,  or  assigns  so  receiving  any  of  such 
stock,  as  lastly  hereinbefore  provided,  it  shall  and  may  be  law- 
ful for  him  or  them  to  sell  and  dispose  of  said  stock,  or  so 
much  thereof  as  may  be  needful,  at  public  sale,  having  first 
given  thirty  days’  notice  in  writing  of  his  or  their  intention  to 
sell,  and  of  the  time  and  place  of  such  sale,  to  the  said  party 
of  the  second  part,  his  executors,  administrators,  or  assigns,  and 
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out  of  the  proceeds  arising  therefrom  shall,  in  the  first  place, 
pay  the  reasonable  costs  and  expenses  of  such  sale,  and  after 
payment  thereof  shall  retain  the  amount  due  for  principal  and 
interest  on  the  note  or  notes  so  remaining  unpaid,  and  the 
balance  (if  any),  together  with  the  stock  unsold  (if  any),  he 
shall  immediately  pay  and  transfer  to  the  said  party  of  the 
second  part,  his  executors,  administrators,  or  assigns. 

“ In  witness  whereof,  the  said  parties  hereto  have,  to  dupli- 
cates hereof,  set  their  hands  and  seals,  the  day  and  year  first 
above  written.  “ T.  W.  Sigourney.  [seal.] 

“ M.  Zeli.brba.oh.  [seal.] 

“ Signed,  sealed,  and  delivered  in  the  presence  of 

“ Octavius  Bell.” 

And  defendant  avers  that  said  agreement  in  writing  as  above 
set  forth  was  duly  executed  by  said  T.  W.  Sigourney  and  by 
Marks  Zellerbach  on  the  23d  day  of  August,  1865,  and  was  by 
the  parties  thereto  duly  deposited  with  John  Parrott,  of  the 
city  and  county  of  San  Francisco,  and  the  foregoing  is  a copy 
thereof,  and  of  an  agreement  of  which  an  imperfect  copy  is 
set  out  in  the  supplemental  complaint  of  plaintiff  herein. 

That  thereupon,  as  defendant  is  informed,  verily  believes, 
and  avers  the  truth  to  be,  T.  W.  Sigourney  did  execute  assign- 
ment of  the  notes  and  mortgages  in  the  said  agreement  specified, 
including  the  identical  note  and  mortgage  sought  to  be  fore- 
closed in  this  action,  to  Marks  Zellerbach,  as  in  said  agreement 
provided  for;  and  the  said  Marks  Zellerbach  then  and  there 
did  deliver  to  the  said  T.  W.  Sigourney  his  promissory  note  in 
writing,  dated  May  19,  1865,  for  forty  thousand  dollars,  pay- 
able in  United  States  gold  coin,  at  the  time  and  in  the  manner, 
with  the  interest,  and  in  all  respects  as  in  said  agreement  speci- 
fied, and  did  also  make  and  deliver  at  the  same  time  and  place, 
nnd  under  the  same  date,  his  certain  other  promissory  note  for 
ten  thousand  dollars,  payable  in  like  gold  coin,  to  the  said 
T.  W.  Sigourney,  at  the  time,  in  the  manner,  and  with  the 
interest,  as  in  said  agreement  provided  for;  copies  of  which 
two  several  promissory  notes  are  set  out  in  the  supplemental 
complaint  herein. 

And  defendant  avers  that  the  consideration  of  the  said  two 
promissory  notes  included  the  sum  of  money  due  to  T.  W. 
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Sigourney  upon  the  note  secured  by  mortgage,  described  in  tlie 
original  complaint  herein,  and  the  sum  of  money  due  to  said 
Sigourney  on  account  of  the  note  to  him  and  E.  P.  Marsellus, 
mentioned  in  the  foregoing  agreement;  that  said  promissory 
notes  were,  by  the  said  Zellerbach,  made  and  delivered,  and  by 
the  said  Sigourney  received  and  held,  in  lieu  of  said  former 
notes  secured  by  mortgages ; and  thereupon  and  thereafter  the 
note  and  mortgage  described  in  the  original  complaint  heroin 
was  held  only  as  collateral  security  for  the  payment  of  said 
promissory  notes,  for  forty  thousand  dollars  and  ten  thousand 
dollars,  as  in  the  foregoing  agreement  expressly  provided,  and 
as  this  defendant  is  informed  and  verily  believes,  Marks  Zeller- 
bach has,  since  said  date,  and  up  to  December  19,  1876,  paid 
all  the  interest  theretofore  accrued  on  said  two  promissory  notes 
to  the  said  T.  W.  Sigourney,  as  in  said  agreement  provided,  and 
as  in  said  notes  specified. 

Defendant  is  informed  and  verily  believes  and  avers  the 
truth  to  be,  that  Marks  Zellerbach,  in  further  compliance  with 
the  agreement  aforesaid,  and  in  the  manner  therein  provided 
for,  did  deposit,  or  cause  to  be  deposited,  with  John  Parrott, 
unencumbered,  unassessable  paid-up  capital  stock  of  the  Eureka 
Lake  and  Yuba  Canal  Company  Consolidated,  the  corporation 
in  said  agreement  specified  and  intended,  to  the  extent  of  one 
sixteenth  of  all  the  capital  stock  of  said  company,  consisting  of 
twelve  hundred  and  fifty  shares  of  stock,  as  security  for  the  pay- 
ment of  said  promissory  notes,  which  said  stock,  though  less  in 
quantity  than  called  for  by  the  contract,  was  by  the  parties 
thereto,  and  by  each  of  them,  taken  and  treated  as  a compliance 
with  the  contract,  and  the  said  stock  was  managed,  controlled, 
and  voted  by  the  said  Sigourney,  or  by  his  authority,  and 
remained  in  the  hands  of  John  Parrott,  as  trustee  under  said 
contract,  until  disposed  of  as  hereinafter  stated. 

And  defendant  is  further  informed,  verily  believes,  and  avers 
the  truth  to  be,  that,  except  as  to  the  quantity  of  stock  depos- 
ited, Marks  Zellerbach  has  on  his  part  fully  kept  and  per- 
formed all  the  conditions,  agreements  and  covenants  by  him, 
the  said  Zellerbach,  to  be  kept  and  performed  bv  said  contract 
of  August  23,  1865,  between  him,  the  said  Zellerbach,  and 
the  said  Sigourney,  and  hereinbefore  set  out. 
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And  defendant  avers  that  before  receiving  the  stock  afore- 
said as  security,  the  said  John  Parrott,  trustee,  became  and  was 
satisfied  and  reported  to  this  defendant  that  the  property  in  said 
agreement  specified  was  free  and  clear  from  all  encumbrances 
and  liens,  excepting  only  such  as  were  held  by  defendant  or  by 
parties  in  trust  for  it,  or  in  escrow  for  its  benefit. 

And  defendant  avers  that  the  said  Marks  Zellerbach  repre- 
sented to  it  that  the  encumbrances  in  the  agreement  herein- 
before set  out  and  referred  to  were  so  deposited  as  and  for  him, 
to  be  delivered  up  to  him  and  cancelled  upon  the  conveyance 
to  it,  the  defendant,  of  the  property  of  the  Eureka  Lake  Com- 
pany— the  Eureka  Lake  Water  Company  — the  Middle  Yuba 
Canal  Company  and  certain  other  property,  upon  the  issuing 
and  deposit  of  the  stock  called  for  by  said  agreement  with  John 
Parrott  for  T.  W.  Sigourney. 

That  relying  upon  such  statement,  and  believing  the  same  to 
be  true,  this  defendant  was  thereby  induced  to  purchase,  and  on, 
to  wit,  December  20,  1865,  did  purchase  from  the  said  Marks 
Zellerbach,  and  take  and  receive  from  him,  the  said  Zellerbach, 
a deed  of  conveyance  whereby  he  conveyed  to  defendant,  in  fee 
simple,  all  and  singular  the  property  in  said  agreement  specified 
and  referred  to,  including  all  the  property  in  the  mortgage  in 
this  cause  described ; that  by  said  deed  of  conveyance  the  said 
Marks  Zellerbach  warranted  and  bound  himself  to  defend  the 
title  to  the  property  conveyed  as  against  all  liens  and  encum- 
brances, or  adverse  claims,  and  covenanted  to  and  with  defend- 
ant, the  grantee  in  such  conveyance,  that  all  of  said  property 
was  free  and  clear  from  liens  and  encumbrances  of  every  nature 
and  kind  whatsoever. 

That  the  conveyance  aforesaid  was  duly  recorded  in  the  office 
of  the  county  recorder  of  Nevada  County,  California,  on,  to 
wit,  January  29,  1866,  in  book  21  of  Deeds,  pages  79-86, 
Records  of  Nevada  County,  and  thereupon  the  stock  was  by 
this  defendant  issued  to  Marks  Zellerbach,  as  called  for  by  said 
contract,  and  by  him  deposited  with  John  Parrott  as  aforesaid, 
and  thence  hitherto,  until  sold  as  hereinafter  stated,  has  been 
managed  and  controlled  by  T.  W.  Sigourney,  as  collateral  se- 
curity for  the  payment  of  the  promissory  notes  aforesaid. 

And  defendant  denies  that  there  is,  in  any  event,  due  to 


Digitized  by  Google 


June,  1883.] 


Cross  v.  Zellerbach. 


633 


plaintiff  the  sum  of  ten  thousand  dollars  and  interest  thereon  at 
two  and  one  half  per  cent  per  month,  less  five  hundred  dollars 
paid,  as  in  his  complaint  specified;  and  in  support  of  such  de- 
nial avers  that  the  sum  of  tpn  thousand  dollars,  the  principal  due 
on  the  promissory  note  secured  by  mortgage,  and  set  out  in  the 
original  complaint,  formed  a part  of  the  consideration  iot  the 
two  promissory  notes  set  out  in  the  supplemental  complaint. 

And  defendant  is  informed,  verily  believes,  and  avers  the 
truth  to  be,  that  Marks  Zellerbach  has  become  and  is  insolvent, 
and  is  wholly  without  means  to  respond  to  the  defendant  for  the 
damage  it  will  sustain,  or  for  any  part  thereof,  if  the  mortgage 
herein  is  foreclosed,  and  decreed  to  be  satisfied  out  of  the  prop- 
erty in  such  mortgage  described,  viz.,  out  of  the  property  of 
this  defendant  so  conveyed  to  it  under  covenants  and  warranty 
by  said  Zellerbach  as  aforesaid. 

Defendant  further  avers,  that  on,  to  wit,  September  9, 
1878,  a decree  of  foreclosure  was  duly  entered  in  this  cause  by 
the  Hon.  District  Court,  in  and  for  the  county  of  Nevada, 
which  court  was  the  predecessor  to  this  honorable  court,  whereby 
and  by  virtue  whereof,  it  was  among  other  things  decreed  that 
the  twelve  hundred  and  fifty  shares  of  capital  stock  aforesaid  be 
first  sold  to  satisfy  the  amount  found  due  to  T.  W.  Sigourney, 
viz.,  $63,077.74,  and  interest  thereon  from  September  0,  1878, 
at  seven  per  cent  per  annum,  and  that  the  residue  of  said  sum 
if  any,  after  a sale  of  said  stock,  be  made  by  a sale  of  the  mort- 
gaged premises  in  the  mortgage  set  forth  in  this  cause;  that  in 
said  cause  the  court  had  jurisdiction  of  the  parties,  hereto,  and 
of  all  of  them,  and  of  the  subject-matter  in  the  cause  involved ; 
that  said  judgment  was  duly  entered,  and  was  and  remained  in 
full  force  and  effect  until  the  30th  day  of  August,  A.  D.  1880, 
when  it  was,  on  an  appeal  therefrom  by  Marks  Zellerbach, 
reversed  by  the  Supreme  Court  of  the  State  of  California,  as  of 
the  date  of  May  20,  1880,  and  a new  trial  ordered  herein. 

Defendant  further  avers  that  after  the  entry  of  tho  judgment 
and  decree  aforesaid,  an  order  issued  to  the  sheriff  of  Nevada 
County,  in  due  form,  commanding  him  to  sell  the  twelve  hun- 
dred and  fifty  shares  of  the  capital  stock  so  issued  to  T.  W. 
Sigourney,  as  collateral  security;  whereupon  said  stock  was,  by 
the  said  sheriff,  duly  advertised  for  sale  at  public  auction  on  the 
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13th  day  of  February,  1879,  on  which  last  named  day  it  was 
sold  to  this  defendant  for  the  full  amount  of  the  judgment  and 
costs  in  said  cause,  to  wit,  for  $66,255.63,  said  defendant  being 
the  highest  and  best  bidder  therefor. 

And  defendant  avers  that  the  sum  bid  by  it  for  the  said 
twelve  hundred  and  fifty  shares  of  stock  was  in  excess  of  the 
market  value  thereof  at  that  time,  by  at  least  twenty  thousand 
dollars;  that  this  defendant  was  induced  to  bid  said  sum  of 
money  thereon  by  Marks  Zellerbach  who  represented  to  defend- 
ant that,  being  bound  by  his  covenants  in  the  deed  of  conveyance 
by  him  made  to  this  defendant  as  aforesaid,  to  hold  the  defendant 
harmless  from  the  lien  of  plaintiff’s  mortgage,  he  was  desirous 
to  have  the  twelve  hundred  and  fifty  shares  of  stock  sold  for  a 
sum  sufficient  to  satisfy  the  entire  demand  of  plaintiff  and  costs; 
and  that,  if  this  defendant  would  bid  therefor  such  sum,  he,  the 
said  Zellerbach,  would,  upon  being  given  time  therefor,  purchase 
from  this  defendant  said  twelve  hundred  and  fifty  shares  at  the 
price  by  it  paid  therefor,  and  interest  thereon ; whereupon,  and 
relying  upon  such  statements,  defendant  purchased  the  stock  as 
aforesaid  for  said  sum  of  $66,255.63,  and  thereupon,  and  on  the 
same  day,  viz.,  on  the  13th  day  of  February,  1879,  this  defend- 
ant entered  into  a written  agreement  with  said  Marks  Zellerbach 
whereby,  in  consideration  of  the  payment  to  it  by  the  said  Zel- 
lerbach, at  any  time  within  eighteen  months  next  thereafter,  of 
the  sum  of  $66,255.63,  and  interest  thereon  at  nine  per  cent  per 
annum,  it  would  deliver  to  said  Marks  Zellerbach  the  said  twelve 
hundred  and  fifty  shares  of  capital  stock  so  by  it  purchased, 
together  with  an  additional  one  thousand  shares  of  such  stock, 
and  would  deliver  to  Charles  Allenberg  an  additional  one  thou- 
sand shares  of  its  capital  stock,  and  pay  to  said  Allenberg  two 
thousand  dollars,  and  to  said  Marks  Zellerbach  the  sum  of  two 
thousand  dollars ; which  said  two  several  sums  of  money  were  by 
defendant  paid,  and  said  thousand  shares  of  stock  were  by  it 
delivered  to  said  Charles  Allenberg,  pursuant  to  said  agreement, 
but  that  the  said  Zellerbach  has  neglected  and  refused  to  pay 
said  sum  of  $66,255.63,  or  any  part  thereof,  though  the  period 
of  eighteen  months  has  long  since  elapsed. 

And  defendant  avers  that  by  his  acts  in  the  premises  as 
above  set  forth,  and  in  various  other  wavs,  the  said  Zellerbach 
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approved  and  ratified  the  hypothecation  and  holding  said  stock 
as  collateral  for  the  payment  of  said  promissory  notes,  and  the 
sale  thereof  and  the  application  of  the  proceeds  arising  there- 
from to  the  satisfaction  of  the  sum  of  money  due  to  plaintiff 
herein. 

Defendant  further  avers  that  the  said  sum  of  $66,255.63, 
realized  from  the  sale  of  said  twelve  hundred  and  fifty  shares  of 
stock,  was,  after  deducting  costs,  expenses,  and  fees  of  sale,  paid 
over  to  T.  W.  Sigourney,  and  by  him  applied  in  satisfaction  of 
his  claim  in  this  action. 

Wherefore,  in  consideration  of  the  premises,  defendant  prays 
this  honorable  court  that  it  will,  by  its  final  decree  herein, 
adjudge  that  said  sum  of  money  so  realized  from  the  sale  of 
said  twelve  hundred  and  fifty  shares  of  stock  stand  in  lieu  of 
and  as  the  substitute  for  said  stock. 

That  the  plaintiff  herein  be  decreed  to  retain  and  hold  the 
same  in  full  satisfaction  of  his  claim  in  this  action. 

That  plaintiff  be  adjudged  to  fully  satisfy  of  record,  and  to 
cancel  and  deliver  up  the  note  and  mortgage  described  in  the 
original  complaint  herein,  and  to  cancel  and  deliver  up  to  Marks 
Zellerbach,  defendant  herein,  the  promissory  notes  for  forty 
thousand  dollars  and  ten  thousand  dollars  in  the  supplemental 
complaint  described,  and  that  the  note  and  mortgage  to  Sigour- 
ney & Marsellus  be  decreed  to  be  fully  satisfied,  and  for  such 
other  and  further  relief  as  may  be  just,  proper,  and  in  con- 
sonance with  equity,  and  for  costs  of  suit  herein. 

C.  W.  Cross,  R.  H.  Taylor,  William  Irvine,  and  Garber, 
Thornton  & Bishop,  for  Marks  Zellerbach,  on  the  appeal  taken 
by  him,  and  as  respondent  on  the  appeal  of  the  Eureka  Lake 
and  Yuba  Canal  Company  Consolidated. 

Wilson  & Wilson;  Beatles,  Niles  & Bearles,  and  Stanley, 
Stoney  & Hayes,  for  the  Eureka  Lake  and  Yuba  Canal  Com- 
pany Consolidated,  on  its  appeal,  and  as  respondent  on  the 
appeal  of  Zellerbach. 

H.  V.  Reardan,  and  T.  B.  Reardon,  for  the  Plaintiff  as 
respondent  on  both  appeals. 

Ross,  J. — These  cases  have  been  argued  and  submitted 
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together.  The  first  is  an  appeal  by  the  defendant  Zellerbach, 
and  the  second  an  appeal  by  the  defendant,  the  Eureka  Lake 
and  Yuha  Canal  Company  Consolidated.  These  defendants  and 
the  plaintiff  are  the  real  parties  to  the  controversy.  On  the  first 
appeal  of  Zellerbach,  reported  in  55  Cal.  431,  the  appeal  came 
up  and  was  considered  on,  (1)  the  complaint  filed  July  1,  1864, 
by  Sigourney  — the  present  plaintiff’s  intestate  — which  com- 
plaint was  in  the  usual  form  for  the  foreclosure  of  a mortgage 
given  to  secure  the  payment  of  a promissory  note  for  ten  thou- 
sand dollars,  executed,  July  2,  1859,  to  Sigourney,  by  a Corpora- 
tion called  the  Eureka  Lake  Company;  (2)  a complaint  in  in- 
tervention filed  by  the  Eureka  Lake  and  Yuba  Canal  Company 
Consolidated;  (3)  the  answer  of  Sigourney  to  the  complaint  in 
intervention;  and,  (4)  the  findings  and  decree  of  the  court. 
There  were  some  other  pleadings  in  the  case,  not,  however, 
important  to  mention. 

On  that  appeal  it  was  rightly  held  here  that  the  decree  of  tho 
court  then  under  review,  which  adjudged  Sigourney  a lien  on 
the  twelve  hundred  and  fifty  shares  of  the  stock  of  the  Eureka 
Lake  and  Yuba  Canal  Company  Consolidated,  to  secure  the 
payment  of  the  ten  thousand  dollar  note  set  out  in  the  complaint 
then  before  the  court,  and  which  directed  a sale  of  that  stock  to 
pay  the  amount  of  that  note,  was  erroneous  — first,  because  the 
complaint  contained  no  averment  to  sustain  such  decree;  sec- 
ondly, because  the  contract  between  Sigourney  and  Zellerbach 
of  date  August  23,  1865,  did  not  provide  for  any  lien  on  the 
shares  of  stock  as  security  for  the  note  then  in  suit;  thirdly, 
because,  even  if  the  court  could  have  looked  to  the  complaint  in 
intervention  in  support  o/  the  decree,  that  complaint  showed 
full  compliance  on  the  part  of  Zellerbach  with  all  of  the  agree- 
ments, covenants,  and  conditions  of  the  contract  of  August  23, 
1865,  which  performance,  according  to  the  terms  of  that  con- 
tract, entitled  Zellerbach  to  the  surrender  of  the  note  and  mort- 
gage on  which  thecomplaint,  then  under  consideration,  was  based, 
a3  also  the  notes  and  the  mortgage  made  to  Zellerbach  and 
Marsellus  by  the  Eureka  Lake  Water  Company  for  cancella- 
tion ; and  lastly,  because  the  findings  then  before  us  showed  that 
none  of  the  stock  in  question  was  ever  accepted  by  Sigourney 
as  security,  or  as  a compliance  with  the  contract  of  August  23, 
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1865,  but,  on  the  contrary,  that  it  was  deposited  with  Parrott 
only  in  escrow,  and  that  the  contingency  upon  which  the 
transfer  was  to  take  effect  had  never  happened. 

But,  by  the  records  now  brought  here,  the  case  is  presented 
in  a very  different  aspect.  It  now  appears  that,  after  the  going 
down  of  the  remittitur  from  this  court,  the  plaintiff  was  permit- 
ted to,  and  did,  file  in  the  court  below  a supplemental  complaint, 
to  which  Zellerbach  and  the  Eureka  Lake  and  Yuba  Canal 
Company  Consolidated  filed  an  answer;  the  complaint  in  inter- 
vention of  the  list-mentioned  company  was,  by  the  permission 
of  the  court,  withdrawn,  and  there  was  filed  by  it  a cross-com- 
plaint, a demurrer  to  which,  filed  by  Zellerbach,  was  sustained 
by  the  court,  and  which  ruling  constitutes  the  ground  of  the 
present  appeal,  taken  by  the  cross-complainant  — the  other  ap- 
peal being  brought  by  Zellerbach. 

An  examination  of  the  pleadings  shows  that  the  decision  of 
this  court  on  the  former  appeal  does  not  cover  the  points  now 
presented.  Facts  are  now  alleged  which  were  not  then  beforo 
the  court,  and  which,  if  true,  materially  change  the  rights  of 
the  parties.  The  averments  of  the  cross-complaint  must,  of 
course,  be  taken  as  true,  and  such  of  the  averments  of  the  sup- 
plemental complaint  as  were  found  by  the  court  below  to  be 
true,  and  such  as  are  not  denied,  must  also  be  accepted  as  facts 
on  these  appeals.  Both  the  supplemental  and  cross-complaints 
allege,  and  the  court  below  on  the  last  trial  found  the  fact  to  be, 
that,  in  pursuance  of  the  provisions  of  the  contract  of  August 
23.  1865  — which  is  fully  set  out  in  both  the  supplemental  and 
cross-complaints  — Sigourney  executed  assignments  to  Zeller- 
bach of  the  note  and  mortgage  on  which  the  orieinal  complaint 
was  based  and  of  the  twelve  thousand  dollar  note  made  to  him 
by  the  Eureka  Lake  Water  Company,  together  with  his  (Sigour- 
ney’s) interest  in  the  mortgage  given  by  the  Eureka  Lake  Water 
Company  to  secure  the  payment  of  the  note  last  mentioned  and 
the  twenty-eight  thousand  dollar  note  given  to  Marsellus,  and 
that  thereupon  Zellerbach  executed  and  delivered  to  Sigourney 
his  two  promissory  notes  for  forty  and  ten  thousand  dollars, 
respectively,  as  provided  for  by  the  contract  of  August  23, 

1866,  and  which  are  set  forth  in  the  supplemental  and  cross- 
complaints; and,  further,  that  pursuant  to  the  provisions  of 
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the  contract  of  August  23d,  Sigourney  deposited  the  note  and 
mortgage  set  out  in  the  original  complaint,  and  the  twelve 
thousand  dollar  note  and  mortgage  securing  the  same,  together 
with  the  assignments  thereof,  with  Parrott,  to  be  by  him  held 
as  collateral  security  for  the  payment  of  the  forty  and  ten 
thousand  dollar  notes  executed  to  Sigourney  by  Zellerbacb,  or 
until  Zel'lerbach  should  deposit  with  Parrott  as  security  for  said 
two  last  mentioned  notes,  the  shares  of  stock  of  the  Eureka  Lake 
and  Yuba  Canal  Company  Consolidated  as  provided  for  in  and 
by  the  contract  of  August  23d.  Upon  the  deposit  of  the  stock 
as  provided  for  by  the  contract,  or  upon  the  payment  of  Zeller- 
bach’s  notes  for  forty  and  ten  thousand  dollars,  Parrott  was  to 
deliver  up  to  Zellerbach  for  cancellation  the  notes  and  mort- 
gages deposited  with  him  by  Sigourney.  Zellerbach,  it  must  be 
remembered,  had  become  the  owner  of  the  property  covered  by 
the  mortgage  set  out  in  the  original  complaint  and  of  that 
covered  by  the  mortgage  executed  by  the  Eureka  Lake  Water 
Company  to  secure  the  twelve  and  twenty-eight  thousand  dollar 
notes  given  to  Sigourney  and  Marsellus,  respectively,  the  latter 
of  which  he  had  also  acquired;  and  being  also  the  owner  and 
controller  of  other  property  of  like  character  as  that  mort- 
gage, had  become  desirous  of  organizing  a corporation  in  the 
State  of  New  York,  to  which  he  might  sell  all  of  the  eaid 
property.  To  accomplish  his  purpose  in  that  regard  it  became 
necessary  to  free  the  property  of  all  liens,  and  it  was  with  that 
end  in  view  that  he  entered  into  the  contract  with  Sigourney 
— the  holder  of  the  lienB  — of  date  August  23,  1865.  Both 
the  supplemental  and  cross-complaints,  as  also  the  findings  of 
the  court  below,  show  that  Sigourney  kept  and  performed  all 
of  the  agreements,  covenants,  and  conditions  on  his  part  pro- 
vided to  be  kept  and  performed,  in  and  by  that  contract  Zeller- 
bach performed  a part  of  his.  He  executed  the  forty  and 
ten  thousand  dollar  notes  to  Sigourney,  and  naid  the  interest 
thereon  to  the  19th  day  of  December,  1876.  He  also  deposited 
with  Parrott,  pursuant  to  his  agreement,  the  one  sixteenth 
part  of  the  capital  stock  of  the  Eureka  Lake  and  Yuba  Canal 
Company  Consolidated,  consisting  of  twelve  hundred  and 
fifty  shares.  But  he  did  not  deposit  with  Parrott  an  additional 
one  sixty-fourth  part  of  the  capital  stock  of  that  corporation  as 
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in  and  by  the  contract  of  August  23,  he  had  agreed  to  do.  The 
cross-complaint,  however,  alleges  that  the  twelve  hundred  and 
fifty  shares  he  did  deposit  were  so  deposited,  “ as  security  for 
the  payment  of  said  promissory  notes  (for  forty  and  ten  thou- 
sand dollars  respectively),  which  said  stock,  though  less  in  quan- 
tity than  called  for  by  the  contract,  was  by  the  parties  thereto, 
and  by  each  of  them,  taken  and  treated  as  a compliance  with  the 
contract,  and  the  said  stock  was  managed,  controlled,  and  voted 
by  the  said  Sigourney,  or  by  his  authority,  and  remained  in  the 
hands  of  John  Parrott,  as  trustee  under  said  contract  until 
disposed  of  as  hereinafter  stated.” 

Parrott,  according  to  the  averments  of  the  cross-complaint, 
having,  before  receiving  the  stock,  become  satisfied,  and  so 
reported  to  the  cross-complainant,  that  the  property  was  in  tht 
condition  required  by  the  contract  of  August  23,  1865,  and 
Zellerbach  having  represented  to  it  that  the  encumbrances  in 
the  said  contract  referred  to  were  deposited  for  him  to  be 
delivered  up  and  cancelled  upon  the  conveyance  to  the  cross- 
complainant of  the  property,  and  upon  the  deposit  of  the  stock 
with  Parrot;  as  by  the  contract  provided,  the  cross-complainant, 
relying  upon  such  statements  and  believing  them  to  be  true, 
was  thereby  induced  to  purchase,  and  on  December  20,  1865, 
to  take  from  Zellerbach  a deed  of  conveyance,  whereby  he  con- 
veyed to  it  all  of  the  property  referred  to  in  the  contract  of 
August  23d,  including  that  described  in  the  mortgage  sought  to 
be  foreclosed  by  the  original  complaint  filed  in  this  action,  and 
by  which  deed  Zellerbach  warranted  and  bound  himself  to 
defend  the  title  to  the  property  conveyed  as  against  all  liens 
and  encumbrances,  or  adverse  claims,  and  covenanted  to  and 
with  the  grantee,  the  cross-complainant  here,  that  all  of  the 
property  was  free  and  clear  of  liens  and  encumbrances  of  every 
nature  and  kind  whatsoever.  When  the  twelve  hundred  and 
fifty  shares  of  stock  which  were  deposited  with  Parrott  were 
sold  under  the  decree  of  the  District  Court,  which  was  subse- 
quently reversed  by  this  court  on  the  former  appeal,  they  were 
purchased  by  the  cross-complainant  for  the  sum  of  $66,255.63, 
which,  acording  to  the  averments  of  the  cross-complaint,  was 
at  least  twenty 'thousand  dollars  in  excess  of  the  market  value 
thereof.  Cross-complainant,  according  to  the  averments  of  its 
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complaint,  was  induced  to  bid  said  sum  for  the  stock  by  Zeller- 
baeb,  who  represented  to  it  that,  being  bound  by  the  covenants 
in  his  deed  of  conveyance  to  hold  cross-complainant  harmless 
from  the  lien  of  plaintiff’s  mortgage,  he  was  desirous  of  hav- 
ing the  twelve  hundred  and  fifty  shares  of  stock  sold  for  a 
sum  sufficient  to  satisfy  the  entire  demand  of  plaintiff  and  costs, 
and  that,  if  cross-complainant  would  bid  therefor  such  sum,  he, 
Zellerbach,  would,  upon  being  given  time  therefor,  purchase 
from  cross-complainant  said  twelve  hundred  and  fifty  shares  at 
the  price  by  it  paid  therefor,  with  interest  thereon;  whereupon, 
and  relying  upon  such  statements,  cross-complainant  purchased 
the  stock  as  aforesaid,  and  thereupon,  and  on  the  same  day,  to 
wit,  February  13, 1879,  cross-complainant  entered  into  a written 
agreement  with  Zellerbach,  whereby,  in  consideration  of  the 
payment  to  it  by  him,  at  any  time  within  eighteen  months 
thereafter,  of  the  sum  of  $66,255.63,  and  interest  thereon  at 
nine  per  cent  per  annum,  it  would  deliver  to  the  said  Zellerbach 
the  twelve  hundred  and  fifty  shares  so  by  it  purchased,  together 
with  an  additional  one  thousand  shares  of  such  stock,  and  would 
deliver  to  one  Allenberg  an  additional  one  thousand  shares,  and 
pay  to  said  Allenberg  two  thousand  dollars  in  money,  and  to 
the  said  Zellerbach  a like  sum  of  two  thousand  dollars  in 
money;  which  said  two  several  sums  of  money  were  so  paid  by 
cross-complu inant,  and  said  one  thousand  shares  of  stock  were 
by  it  so  delivered  to  Allenberg;  by  all  of  which,  it  is  averred, 
Zellerbach  approved  and  ratified  the  hypothecation  and  holding 
of  the  twelve  hundred  and  fifty  shares  of  stock  as  collateral 
security  for  the  payment  of  his  notes  for  forty  and  ten  thousand 
dollars  respectively,  and  approved  and  ratified  the  sale  thereof, 
and  the  application  of  the  prooeeds  thereof,  to  the  satisfaction 
of  the  amount  due  the  plaintiff.  The  amount  so  bid  and  paid 
by  the  cross-complainant  for  the  stock  was,  according  to  the 
averments  of  the  cross-complaint,  as  also  those  of  the  supple- 
mental complaint,  sufficient  in  amount,  after  deducting  costs 
and  the  expenses  of  sale,  to  fully  satisfy  the  plaintiff’s  claim  in 
this  action,  and  was,  by  the  officer  making  the  sale,  paid  to  and 
received  by  Sigourney;  and  both  the  supplemental  and  cross- 
complaints pray  that  the  plaintiff  be  decreed  to  retain  and  hold 
the  same  in  full  satisfaction  of  his  claim  in  this  action,  and  that 
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he  be  adjudged  to  fully  satisfy  of  record,  and  to  cancel  and 
deliver  up  the  note  and  mortgage  described  in  the  original  com- 
plaint, and  to  cancel  and  deliver  up  to  Zellerbach  the  forty  and 
ten  thousand  dollar  notes  executed  by  him,  and  that  the  twelve 
thousand  dollar  note  executed  to  Sigourney  by  the  Eureka 
Lake  Water  Company,  together  with  the  mortgage  executed  by 
that  corporation  to  Sigourney  and  Marsellus,  be  decreed  to  be 
fully  satisfied. 

If  the  facts  be  as  stated  — and  for  the  purposes  of  our  decision 
we  must  so  consider  them  — why  should  not  such  a decree  be 
entered  ? It  is  true  that  the  original  complaint  was  one  simply 
for  the  foreclosure  of  the  mortgage  executed  July  2,  1859,  by 
the  Eureka  Lake  Company.  But,  during  the  pendency  of  the 
action,  Zellerbach,  who  had  become  the  owner  of  the  property 
subject  to  the  liens  of  Sigourney,  desired  to  free  the  property  of 
those  liens  in  order  that  he  might  sell  it,  with  other  property, 
to  the  Eureka  Lake  and  Yuba  Canal  Company  Consolidated. 
For  that  purpose  he  made  the  contract  with  Sigourney  of 
August  23,  1865.  No  objections  have  been  urged  to  the  valid- 
ity of  that  contract,  and  it  is  clear  that  none  could  be  successfully 
urged.  Sigourney  performed  his  part  of  the  contract,  and  Zel- 
lerbach performed  his  obligations  thereunder  in  part.  He  exe- 
cuted to  Sigourney  the  forty  and  ten  thousand  dollar  notes 
therein  provided  for,  and  from  that  time  forth,  according  to  the 
terms  of  the  contract,  the  note  and  mortgage  set  out  in  the  orig- 
inal complaint,  as  also  the  note  and  mortgage  executed  by  the 
Eureka  Lake  Water  Company,  were  held  only  as  collateral 
security  for  the  payment  of  Zellerbach’s  notes  for  ten  and  forty 
thousand  dollars  respectively.  The  latter  became  the  principal 
obligations,  and  were  assumed  by  Zellerbach  in  order  that  he 
might  free  the  property  of  the  liens  held  by  Sigourney,  to  the 
end  that  he  might  effect  the  sale  he  contemplated  making  to  the 
Eureka  Lake  and  Yuba  Canal  Company  Consolidated.  In 
further  pursuance  of  the  contract  with  Sigourney,  he  (Zeller- 
bach) deposited  with  Parrott  twelve  hundred  and  fifty  shares  of 
the  capital  stock  of  the  Eureka  Lake  and  Yuba  Canal  Company 
Consolidated.  These  shares  were  to  be  held  as  collateral  secur- 
ity for  the  payment  of  the  forty  thousand  dollar  note  executed 
by  Zellerbach  to  Sigourney.  The  additional  amount  of  one 
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sixty-fourth  part  of  the  capital  stock  of  the  same  corporation 
which  the  contract  required  Zellerbach  to  deposit  as  collateral 
security  for  the  payment  of  the  ten  thousand  dollar  note  exe- 
cuted by  him  to  Sigourney,  he  did  not  deposit;  but  the  cross- 
oomplaint  alleges  that  the  twelve  hundred  and  fifty  shares  so  de- 
posited were  by  both  Sigourney  and  Zellerbach  “taken  and 
treated  as  a compliance  with  the  contract,  and  the  stock  was 
managed,  controlled,  and  voted  by  the  said  Sigourney,  or  by  his 
authority,  and  remained  in  the  hands  of  John  Parrott  as  trus- 
tee under  said  contract  ” until  taken  and  sold  by  the  sheriff. 

Whether  under  such  a state  of  facts  a lien  attached  to  the 
twelve  hundred  and  fifty  shares  of  stock  for  the  payment  of  the 
forty  and  ten  thousand  dollar  notes  executed  by  Zellerbach,  or 
either  of  them,  we  find  unnecessary  to  determine;  for  when 
the  stock  was  sold  under  and  by  virtue  of  the  decree  of  the 
District  Court,  which  was  subsequently  reversed  by  this  court, 
the  cross-complainant  purchased  it,  at  the  instance  and  at  the 
request  of  Zellerbach,  and  under  a definite  and  specific  contract 
with  him,  for  a sum  largely  in  excess  of  its  market  value,  and 
sufficient  to  discharge  what  Zellerbach  had  bound  himself  to 
discharge,  to  wit:  the  liens  on  the  property  held  by  Sigourney. 
The  money  thus  paid  and  bid  for  the  twelve  hundred  and  fifty 
shares  of  the  stock  of  the  Eureka  Lake  and  Yuba  Canal  Com- 
pany Consolidated,  less  costs  and  the  expenses  of  sale,  was  paid 
over  to  Sigourney,  and  according  to  the  averments  of  the  sup- 
plemental and  cross-complaints,  was  sufficient  in  amount  to  sat- 
isfy the  entire  demand  of  the  plaintiff.  If  the  facts  be  as  stated 
we  see  no  reason  why  a decree  should  not  be  entered  substan- 
tially as  prayed  for  in  both  the  supplemental  and  cross-com- 
plaints, to  the  effect  that  the  plaintiff  retain  and  hold  the  money 
so  paid  in  full  satisfaction  of  his  demand  in  the  action,  and  that 
he  be  adjudged  to  satisfy  of  record  and  to  cancel  and  deliver  up 
the  note  and  mortgage  described  in  the  original  complaint,  and 
to  cancel  and  deliver  up  to  Zellerbach  the  forty  and  ten  thous- 
and dollar  notes  executed  by  him,  and  that  the  twelve  thousand 
dollar  note  executed  to  Sigourney  by  the  Eureka  Lake  Water 
Company,  together  with  the  mortgage  executed  by  that  com- 
pany to  Sigourney  and  Marsellus  be  decreed  to  be  fully  satis- 
fied. Such  decree  would  give  effect  to  the  contracts  of  the 
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parties  and  do  exact  justice  between  them.  All  of  the  parties 
in  interest  are,  with  sufficient  pleadings,  before  the  court  of 
equity,  which  can  and  will  take  hold  of  the  entire  case  and  give 
effect  to  their  contracts  legally  made. 

We  cannot  at  all  assent  to  the  proposition  that  the  agreement 
under  which  the  cross-complainant  purchased  the  stock  was 
“ binding  on  nobody,  and  utterly  void  for  want  of  considera- 
tion.” The  liens  held  by  the  plaintiff  were  the  very  liens 
Zellerbach  had  covenanted  to  remove;  the  debt  for  which  they 
stood  as  security  had  become  his  debt,  and,  according  to  the 
facts  as  now  made  to  appear,  it  was  for  the  very  purpose  of 
paying  that  debt  and  satisfying  those  liens  that  he  induced  the 
cross-complainant  to  pay  for  the  stock  a sum  of  money  largely 
in  excess  of  its  value  and  sufficient  to  pay  the  debt,  and  thereby 
discharge  the  liens,  agreeing  at  the  same  time,  and  as  part  of  the 
same  transaction,  to  repurchase  the  stock,  within  a given  time,  at 
the  same  price  (with  interest  as  provided  for),  and  obtaining  for 
himself  two  thousand  dollars  in  money,  and  a contract  for  an 
additional  one  thousand  shares  of  stock,  together  with  two  thou- 
sand dollars  in  money,  and  one  thousand  shares  of  stock  for  one 
Allenberg.  Performance  of  the  agreement  on  the  part  of  the 
croea-complainant  is  averred,  and  it  would  be  grossly  inequitable 
to  permit  Zellerbach  to  repudiate  the  agreement  under  which,  at 
hia  request,  the  money  of  the  cross-complainant  went  to  pay  his 
debt,  and  to  remove  encumbrances  which  he  had,  in  the  most 
solemn  manner,  bound  himself  to  remove,  and  by  which  he 
received  other  and  further  considerations  of  value. 

Judgment  reversed  and  cause  remanded,  with  directions  to 
the  court  below  to  overrule  the  demurrer  to  the  cross-complaint, 
and  for  further  proceedings  not  inconsistent  with  this  opinion. 

Myrick,  J.,  Shaepstkih,  J.,  MoKre,  J.,  and  Thojuiton, 
J.,  concurred. 
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83  Cal.  9-5.  . MARTIN  v.  THOMPSON. 

Lien  of  a duly  recorded  mortgage  of  growing  crops  continues  after 
severance  so  long  as  crop  remains  on  mortgagor’s  land;  it  is  not  lost 
by  tortious  removal  by  a third  person,  p.  4. 

Cited  in  Wilson  v.  Prouty,  70  Cal.  197,  to  same  effect;  Ruggles  v. 
Cannedy,  127  Cal.  296,  on  point  that  chattel  mortgage  is  void  unless 
properly  recorded  (cf.  dissenting  opinion,  page  311);  Hendy  etc.  Works 
v.  Dillon,  135  Cal.  11,  granting  right  of  intervention  in  replevin  suit 
under  facts  stated;  Summerville  v.  Stockton  etc.  Co.,  142  Cal.  544,  hold- 
ing lien  not  lost,  under  facts  stated;  Beamer  v.  Freeman,  84  Cal.  657, 
holding  that  an  unrecorded  mortgage  of  personal  property  is  void  as 
against  a creditor  acquiring,  a lien  by  attachment  prior  to  the  record, 
whether  it  is  void  as  to  all  creditors  doubted  and  not  decided;  Chit- 
tenden v.  Pratt,  89  Cal.  183,  to  same  effect  as  the  principal  case,  and  it 
makes  no  difference  that  the  tortious  removal  may  have  been  done  in 
good  faith. 

63  CaL  5-9.  ESTATE  OF  SBARBORO. 

Petition  for  revocation  of  probate  must  be  filed  with  clerk  of  court 
within  one  year  after  probate.  This  law  is  Imperative,  not  directory, 
pp.  7,  8. 

Followed  in  Estate  of  Sbarboro  (second  appeal  in  same  case),  70 
Cal.  149;  dted  in  Edwards  v.  Grand,  121  Cal.  256,  discussing  "filing”; 
Estate  of  Davis,  136  Cal.  594,  holding  rule  operative  as  to  nonresident 
heir  alleging  fraud  in  the  probate. 

63  Cal.  9-12.  O’CONNOR  v.  FOGLE. 

Title  by  Adverse  Possession  against  a patentee  of  the  land. — Time 
begins  to  run  from  date  of  the  patent,  p.  11. 

Cited  to  same  effect  in  Wilhoit  v.  Tubbs,  83  Cal.  288;  note  to  85  Am. 
Dec.  172,  on  estoppel  in  pais. 
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63  Cal.  12-16.  MOORE  v.  JONES. 

Community  and  Separate  Property. — On  death  of  wife  the  presnmp- 
tion  is  that  property  standing  in  her  name  was  community  property; 
the  burden  of  proving  the  contrary  is  on  the  heirs,  p.  14. 

Cited  in  Tibbetts  v.  Fore,  70  Cal.  245,  as  to  the  presumptions  attend- 
ing the  possession  of  property  by  either  spouse;  Jackson  and  Thomas 
v.  Torrence,  83  Cal.  529.  holding  that  by  the  amendment  of  1889  to 
section  104  of  the  Civil  Code  the  rule  as  to  presumption  has  been 
changed;  Mortimer  v.  Harder,  93  Cal.  177.  to  same  effect  as  principal 
case;  note  to  86  Am.  Dec.  637.  on  presumption  in  case  of  real  property 
acquired  during  marriage;  note  to  86  Am.  Dec.  038,  on  how  presump- 
tion may  be  rebutted;  86  Am.  Dec.  039,  on  against  whom  presumption 
may  be  rebutted;  note  to  96  Am.  Dec.  423,  on  presumption  created  by 
deed. 

Community  Property,  on  death  of  wife,  belongs  to  husband  without 
administration,  p.  14. 

Cited  to  same  effect  in  Estate  of  Rowland.  74  Cal.  525,  5 Am.  St. 
Rep.  465,  and  that  husband  cannot  have  his  claim  of  ownership  deter- 
mined upon  a proceeding  for  the  distribution  of  his  wife's  estate. 

Separate  Property,  What  Constitutes. — If  purchased  with  separate 
funds,  it  becomes  separate  property,  p.  15. 

Cited  in  note  to  86  Am.  Dec.  634. 

Res  Gestae. — Declarations  by  husband  that  the  purchase  money  was 
the  separate  property  of  the  wife  are  admissible,  and,  if  made  at  the 
time  of  the  purchase,  are  part  of  the  res  gestae,  p.  16. 

Cited  in  note  to  86  Am.  Dec.  633,  641,  on  declarations  of  husband  aa 
evidence;  note  to  96  Am.  Dec.  76,  as  to  res  gestae. 

63  Cal.  16-18.  DENNIS  v.  WINTER. 

Probate  Sale  ordered  by  court  cannot  be  collaterally  attacked,  except 
for  want  of  jurisdiction,  p.  17. 

Ciled  in  Baum  v.  Roper,  132  Cal.  48,  as  to  attack  on  sufficiency  of 
petition  for  sale;  Smith  v.  Bisea  iluz,  83  Cal.  359.  holding  that  the  judg- 
ment of  the  court  as  to  the  sufficiency  of  the  evidence  upon  which  it 
proceeded  could  not  be  attacked  collaterally;  Zilmer  v.  Gerichten,  111 
Cal.  77,  to  same  effect;  note  to  29  Am.  St.  Rep.  497,  on  collateral  attack. 

63  Cal.  19.  PEOPLE  v.  GARCIA. 

Homicide. — Evidence  of  statements  of  accomplice  as  to  weapon  em- 
ployed is  admissible,  p.  19. 

Oited  in  People  v.  Morine,  138  Cal.  628,  holding  admission  of  similar 
evidence  not  prejudicial  error. 
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63  Cal.  21.  EX  PARTE  COX. 

The  legislature  cannot  delegate  to  an  officer  or  board  the  power  of 
declaring  what  acts  shall  constitute  a misdemeanor,  except  to  munic- 
ipal corporations  for  local  legislation,  p.  21. 

Cited  in  Ex  parte  McNulty,  77  Cal.  166,  11  Am.  St.  Rep.  25S.  with 
reference  to  a provision  in  the  act  of  April  3,  1876  (to  regulate  the 
practice  of  medicine),  but  not  deciding  the  point;  S.  C.  p.  170,  11  Am. 
St.  Rep.  261,  in  concurring  opinion  of  Paterson,  J.,  pointing  out  that, 
under  the  circumstances,  the  ruling  of  the  principal  case  could  not 
apply;  Harbor  Commrs.  t.  Redwood  Co.,  88  Cal.  494,  22  Am.  St.  Rep. 
322,  applying  the  ruling  to  the  board  of  harbor  commissioners  of  Eureka; 
United  States  r.  Blasingame,  116  Fed.  655,  provision  of  sundry  civil 
appropriation  act  of  1897,  making  it  a crime  to  violate  any  rule  or 
regulation  thereafter  to  be  made  by  Secretary  of  Interior  for  protec- 
tion of  forest  reservations,  is  void;  United  States  v.  Maid,  118  Fed. 
653,  perjury  under  Revised  Statutes,  section  5392,  cannot  be  based  on 
affidavit  of  nonmineral  character  of  land  made  in  support  of  homestead 
entry,  though  land  office  regulation  requires  such  affidavit,  since  it  is 
not  required  by  Revised  Statutes,  section  2290.  Distinguished  in  Hurst 
▼.  Warner,  102  Mich.  245,  47  Am.  St.  Rep.  530,  as  to  rules  and  regula- 
tions of  the  board  of  health  for  disinfecting  baggage.  Cited  in  note  to 
47  Am.  St.  Rep.  541,  on  quarantine  and  health  laws  and  regulations. 

63  Cal.  22-27.  ROBERTS  ▼.  C0LUMBET. 

A location  upon  a school  land  warrant  is  valid  as  between  the  stats 
and  the  locator,  and  as  soon  as  the  land  is  listed  to  the  Btate  the  title 
passes  to  the  locator;  proof  of  the  facts  upon  which  title  rests  is  ad- 
missible under  a general  denial  (Hastings  v.  Devlin,  40  Cat  358,  dis- 
tinguished), p.  24. 

Cited  in  Hooper  v.  Young,  140  OaL  278,  discussing  burden  of  proof 
on  part  of  claimant  under  second  patent;  Hyde  v.  Mangan,  88  Cal.  326, 
apparently  to  the  point  that  the  party  having  a title  could  be  entitled 
to  some  affirmative  relief  in  the  nature  of  a removal  of  a cloud  if  asked 
for;  Wixon  v.  Devine,  91  Cal.  481,  as  to  what  might  be  shown  under 
an  answer  amounting  to  confession  and  avoidance,  in  an  action  to  de- 
termine the  rights  of  parties  to  a stream  of  water;  note  to  87  Am 
Dec.  80,  on  public  lands  not  liable  to  location  until  surveyed. 

63  Cal.  28-29.  PEOPLE  v.  SCHMIDT. 

Malice  Aforethought,  or  words  equivalent  thereto,  must  be  alleged 
in  an  indictment  for  murder,  p.  28. 

Cited  in  People  v.  Schmidt  (same  case),  84  Cal.  262,  showing  the 
ground  for  former  reversal  of  the  judgment;  note  to  87  Am.  Dec.  102, 
on  necessary  ingredients  to  murder. 
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63  Cal.  30  33.  McCREERY  v.  FULLER. ' 

Res  Adjudicate. — Where  issues  are  made  and  decided  with  or  with- 
out trial,  the  judgment  is  conclusive  between  the  same  parties  as  to 
all  questions  which  were  directly  involved  in  the  issues  and  which  were 
or  might  have  been  presented  and  decided,  p.  32. 

Cited  in  Partridge  v.  Shepard,  71  Cal.  476,  holding  that  a judgment 
by  consent  was  of  the  same  force  as  one  entered  after  a trial  of  the 
issues;  Peterson  v.  Weissbein,  76  Cal.  177,  holding  that  as  res  ad- 
judicate a judgment  was  conclusive  between  the  parties  thereto  and 
their  successors  in  interest. 

General  Citation. — Lemmon  v.  Osborn,  163  Ind.  177. 

63  Cal.  33.  WILLARD  y.  ARCHER. 

Verdict  for  “defendant”  in  case  of  two  defendants  is  sufficient,  p.  33. 

Cited  in  Butler  y.  Estrella  etc.  Co.,  124  CaL  241,  sustaining  judgment 
based  on  similar  verdict. 

83  Cal.  34-36.  CERKEL  v.  WATERMAN. 

An  agent  who  receives  and  sells  goods,  which  he  supposes  to  belong 
to  his  principal,  to  whom  he  accounts  for  the  proceeds,  is  liable  for 
the  value  of  the  goods  to  the  true  owner,  p.  35. 

Cited  in  Swim  v.  Wilson,  90  Cal.  131,  25  Am.  St.  Rep.  113,  as  having 
overruled  Rogers  v.  Huie,  2 Cal.  571,  and  that  a stockbroker  who  inno- 
cently sells  certificates  of  stock  for  one  who  has  stolen  them  is  guilty 
of  conversion.  Note  to  24  Am.  St.  Rep.  804,  on  intent  of  wrongdoer, 
when  material. 

63  Cal.  36  38.  ESTATE  OF  BURTON. 

Probate  Law — Pleading. — Rules  of  pleading  and  practice  are  same  as 
in  civil  actions,  p.  37. 

Cited  in  Estate  of  Young,  123  Cal.  348,  holding  fact  admitted  when 
not  denied. 

Probate  Homestead. — The  duty  of  the  court  to  set  apart  a homestead 
is  imperative,  and  the  effect  is  only  to  withdraw  such  portion  from  the 
other  assets  as  exempt  from  the  claims  of  creditors,  p.  38. 

Cited  in  Estate  of  Ackerman,  80  Cal.  210,  13  Am.  St.  Rep.  117,  dis- 
tinguishing between  a probate  homestead  and  a recorded  homestead; 
Estate  of  Gilmore,  81  Cal.  243,  to  the  same  effect. 

Title  to  Probate  Homestead  cannot  be  tried  in  the  probate  proceed- 
ings, p.  38. 

Cited  in  Estate  of  Groome,  94  Cal.  72,  to  same  effect  as  to  question 
of  adverse  ownership;  Estate  of  Kimberly,  97  Cal.  282,  to  the  same 
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effect;  Noble  v.  Superior  Court,  109  Cal.  627,  on  the  question  of  review 
of  proceedings  in  insolvency  in  setting  apart  a homestead. 

General  Citation. — Nagle  v.  Robins,  9 Wyo.  253. 

63  Cal.  38-39.  HOLLISTER  v.  SHERMAN. 

Sale  of  Taxes  on  land  assessed  to  the  state  university  for  a mort- 
gage will  not  be  enjoined,  as  all  the  proceedings  are  invalid,  p.  39. 

Cited  in  Archbishop  of  San  Francisco  v.  Shipman,  69  Cal.  591,  as  to 
what  must  be  shown  to  warrant  the  interference  of  a court  of  equity 
to  remove  a cloud  on  title;  People  v.  Board  of  Supervisors,  77  CaL 
137,  holding  that  the  owner  of  property  subject  to  a mortgage  to  the 
state  university  was  to  be  assessed  only  for  the  balance  of  its  value; 
note  to  69  Am.  Dec.  199,  on  interference  of  equity  to  restrain  collection 
of  taxes. 


63  Cal.  39-43.  MARTIN  v.  DURAND. 

Confirmation  of  Lieu  Lands  by  act  of  Congress  of  March  I,  1877, 
applied  to  selections  which  had  been  certified  to  the  state,  but  which 
were  defective  or  invalid,  p.  42. 

Cited  in  Green  v.  Hayes,  70  Cal.  280,  holding  that  as  the  act  did  not 
affect  the  rights  of  a prior  settler  in  good  faith,  the  decision  of  the 
department  of  the  interior  upon  the  question  of  the  settlement  being 
in  good  faith  was  final,  unless  tbe  court  could  see  clearly  where  the 
mistake  of  law  was;  Hambleton  v.  Dulain,  71  Cal.  142,  describing  the 
intention  of  the  act;  People  v.  Noys  Lumber  Co.,  99  Cal.  481,  to  the 
like  effect;  thirand  v.  Martin,  120  U.  S.  366,  confirming  the  ruling,  and 
holding  that  the  act  applied  to  every  defective  certificate. 

Damages. — A general  averment  of  and  prayer  for  relief  in  a specific 
sum  is,  in  the  absenoe  of  a special  demurrer,  sufficient  to  support  a 
finding  of  the  value  of  the  use  and  occupation,  and  if  that  constitutes 
the  whole  or  part  of  the  damage  arising  from  the  unlawful  detention, 
the  judgment  is  right,  p.  43. 

Cited  in  Haggin  v.  Lorentz,  13  Mont.  411,  holding,  in  an  action  of 
ejectment  praying  damages  by  reason  of  wrongful  ouster,  a general 
allegation  of  damage  was  sufficient,  and  a judgment  for  tbe  amount 
claimed  will  not  be  reviewed  on  appeal. 

63  Cal.  44-47.  HEINLEN  v.  CROSS. 

Mandamus  Lies  to  compel  court  to  punish  for  violation  of  injunction 
whose  force  was  not  suspended  by  appeal,  p.  45. 

Cited  in  Cahill  v.  Superior  Court,  145  Cal.  46,  granting  mandamus 
to  compel  superior  court  to  hear  motion  to  vacate  order  setting  apart 
homestead;  Crocker  v.  Conrey,  140  CaL  219,  noted  under  Merced  Min- 
ing Co.  v.  Fremont,  7 Cal.  130. 
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A perpetual  injunction  is  not  suspended  by  sn  appeal  from  the  final 
judgment,  p.  45. 

Cited  in  Lambert  v.  Haskell,  80  Cal.  621,  to  the  like  effect  as  to  the 
damages  which  can  be  recovered  when,  by  decree,  a temporary  injunc- 
tion is  made  perpetual  and  reversed  on  appeal;  Rogers  v.  Superior 
Court,  126  Cal.  187,  188,  noted  under  Merced  etc.  Co.  v.  Fremont.  7 
Cal.  130;  Merchant  v.  Pielke,  10  N.  Dak.  48,  holding  contempt  not  purged 
by  reason  of  such  appeal;  Hawkins  v.  State,  126  Ind.  297,  to  same 
effect  as  principal  case,  and  that  until  reversed  the  decree  must  be 
obeyed;  Mining  Co.  v.  Mining  Co.,  5 Utah,  163,  holding  that  disobe- 
dience to  an  injunction ; pending  an  appeal,  was  punishable  as  contempt ; 
Elliot  v.  Whitmore,  10  Utah,  245,  in  dissenting  opinion  of  Miner,  J., 
who  held  that  an  order  refusing  to  suspend  an  injunction  should  not 
be  disturbed  during  the  pendency  of  the  appeal,  the  prevailing  opinion 
holding  that  the  ruling  of  the  principal  case  did  not  apply  to  a man- 
datory injunction. 

General  Citation. — Merchant  v.  Pielke,  9 N.  D.  249. 

63  Cal.  47-50.  MARTEL  v.  MEEHAN. 

Unlawful  Detainer  lies  only  as  provided  by  statute,  p.  50. 

Cited  in  Ben  Lomond  W.  Co.  v.  Sladky,  141  Cal.  623,  holding  action 
not  maintainable  as  against  assignee  of  lease  who  had  surrendered  pos- 
session to  subsequent  assignee. 

An  action  to  recover  leased  premises  for  failure  to  pay  rent  will  not 
lie  against  executor  or  administrator  of  deceased  tenant,  p.  60. 

Distinguished  in  Knowles  v.  Murphy,  107  CaL  112,  as  not  applicable 
to  action  brought  by  an  executor,  who  is  specifically  authorized  to  do 
so  under  section  1161  of  the  Code  of  Civil  Procedure. 

63  Cal.  53-55.  PORTER  v.  HOPKINS. 

Injunction — Undertaking  for  Damages.— What  counsels’  fees  are  prop- 
erly allowable  in  a suit  on  the  undertaking,  pp.  54,  55. 

Cited  in  Lambert  v.  Haskell,  80  Cal.  623,  confining  the  ruling  to  fees 
on  the  appeal  from  an  order  refusing  to  dissolve  the  injunction;  Don- 
ahue v.  Johnson,  9 Wash.  191,  to  same  effect. 

Filing  Memorandum  of  Costs  must  be  done  within  five  days  after 
notice  of  the  decision;  time  runs  from  the  filing  of  the  findings  and 
conclusions  of  law  Bigned  by  the  court,  p.  55. 

Cited  in  Mullally  v.  Benevolent  Soe.,  69  Cal.  561,  holding  that  when 
the  successful  party  shows  actual  knowledge  of  the  decision  a costa 
bill  not  filed  within  the  five  days  was  properly  struck  out;  Cantwell  v. 
McPherson,  2 Idaho,  1947,  holding  that  failure  to  file  memorandum 
within  the  time  entailed  loss  of  the  oosta. 
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63  Cal.  56-62.  MORAN  V.  ABBEY. 

Leading  Questions — The  examination  of  a witness  is  a matter  within 
the  sound  discretion  of  the  eonrt,  who  may  allow  or  disallow  leading 
questions,  p.  58. 

Cited  in  People  v.  Clary,  72  Cal.  60,  to  the  same  effect. 

Newly -discovered  Evidence. — That  is  not  newly-discovered  evidence 
which  was  known  to  a witness  at  the  trial  of  a case,  and  might  have 
been  obtained  from  him  by  due  attention,  p.  57. 

Distinguished  in  State  v.  Stowe,  3 Wash.  210,  and  held  not  to  apply 
to  additional  cumulative  evidence  to  support  an  alibi. 

Payment  of  Note  by  a third  party  at  request  of  the  maker  without 
concurrence  or  privity  of  the  payee  does  not  constitute  a purchase  of 
the  note;  it  extinguishes  the  obligation,  p.  61. 

Cited  in  Wheeler  v.  Bull,  131  Cal.  425,  Lee  v.  Field,  9 N.  Mex.  439, 
440,  and  First  Nat.  Bank  ▼.  School  Dist.,  6 Wyo.  491,  holding  payment 
shown  under  facts  stated;  Binford  v.  Adams,  104  Ind.  43,  44,  holding 
that  whether  a given  transaction  is  an  extinguishment  of  the  debt  is 
generally,  a question  of  fact;  that  payment  discharges  the  debt,  and 
as  to  what  constitutes  a purchase;  Ferree  v.  New  York  Security  etc. 
Co.,  74  Fed.  Rep.  773,  holding  that  the  owner  of  a note  cannot  be  made 
a seller  without  his  knowledge  and  consent. 

63  Cal.  62  66.  BARRY  T.  BARRY. 

Perjury. — Where  a witness  falsely  denies  on  oath  having  previously 
made  a statement  circumstantially  material  to  the  issue,  it  is  perjury, 
p.  65. 

Approved  in  Robertson  v.  State.  54  Ark.  607,  holding  that  a false 
denial  of  having  testified  differently  on  a point  material  to  the  issue 
before  the  grand  jury  is  perjury;  note  to  85  Am.  Dec.  494,  on  false 
swearing  in  collateral  matter. 

63  Cal.  68-67.  KINO  V.  FELTON. 

Complaint— Contradictory  Averments. — Where  the  complaint  in  a 
suit  by  an  assignee  in  insolvency  fails  to  aver  an  assignment  and  al- 
leges that  the  insolvent  is  the  owner,  it  does  not  state  facts  sufficient, 
p.  67. 

Cited  in  Martin  v.  Porter,  84  Cal.  479,  to  the  like  effect. 

Complaint  in  a suit  by  assignee  in  insolvency  must  aver  the  assign- 
ment, p.  67. 

Cited  in  Ward  v.  Healy,  114  Cal.  195,  to  same  effect,  in  an  inter- 
vention by  an  assignee  in  insolvency.  Distinguished  in  Farnsworth 
v.  Sutro,  136  Cal.  243,  244,  holding  allegation  of  appointment  and 
qualification  unnecessary  when  assignment  is  alleged. 

Notes  Cal.  Rep. — 197. 
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63  Cal.  68-70.  KELLY  v.  TEAGUE. 

Recovery  of  Possession  on  Breach  of  Covenant. — In  an  action  to  re- 
cover possession  of  leased  premises  on  breach  of  a covenant  by  lessee 
to  pay  taxes,  a counterclaim  is  not  allowed,  p.  60. 

Cited  in  Ralph  v.  Lomer,  3 Wash.  411,  to  same  effect;  Philips  v.  Port 
Townsend  Lodge,  8 Wash.  533,  to  same  effect,  and  that  a counterclaim 
on  account  of  repairs  made  by  the  tenant  is  no  defense;  note  to  89 
Am.  Dec.  489,  on  action  between  landlord  and  tenant. 

Landlord  and  Tenant. — Notice  under  Code  of  Civil  Procedure,  section 
1161,  need  not  be  given  where  violated  conditions  cannot  be  afterward 
performed,  p.  69. 

Cited  in  Harloe  v.  Lambie,  132  Cal.  135,  as  to  covenant  not  to  sublet. 

63  Cal.  71-72.  FRASER  v.  BARLOW. 

Inconsistent  Allegations  in  complaint  and  exhibit  render  the  former 
demurrable  on  the  ground  of  ambiguity  and  uncertainty,  p.  72. 

Cited  in  Blasingame  v.  Home  Ins.  Co.,  75  Cal.  638,  as  to  an  aver- 
ment in  a complaint  on  a fire  policy,  which  was  not  borne  out  by  the 
exhibit,  not  open  to  attack  by  general  demurrer;  Malone  v.  Big  Flat 
Gravel  Co.,  76  Cal.  581,  to  same  effect  as  the  principal  case;  so  also  in 
Wagner  v.  Hansen,  103  Cal.  107;  Palmer  v.  Lavigne,  104  Cal.  33. 

63  Cal.  73-75.  LORENZ  v.  JACOB. 

Mine  owners  cannot  exercise  eminent  domain  to  obtain  water  for 
their  own  use  in  working  such  mines,  though  the  intention  may  also 
be  to  supply  water  to  others  for  mining  and  irrigating  purposes,  p.  75. 

Cited  in  Smith  v.  Denniff,  24  Mont.  22,  noted  under  St.  Helena  Water 
Co.  v.  Forbes,  62  Cal.  182.  Dissented  from  in  Ellinghouse  v.  Taylor, 
19  Mont.  464,  holding  that  the  ruling  is  too  narrow. 

63  Cal.  77-78.  BOVO  v.  B0V0. 

Divorce — Community  Property. — Under  section  146  of  the  Civil  Code 
an  award  of  nearly  one-half  of  the  community  property  to  the  wife 
is  not  an  abuse  of  discretion,  p.  78. 

Mentioned  as  a case  in  point  in  Sharon  v.  Sharon,  67  Cal.  213.  Dis- 
tinguished in  Strozvnski  v.  Strozynski,  97  Cal.  193,  saying  that  the 
reporter’s  lieadnote  to  the  principal  case  is  misleading. 

Cross-Complaint  praying  divorce  on  ground  of  extreme  cruelty.  Pro- 
priety of  the  proceeding  not  questioned,  pp,  77,  78. 

Cited  in  Wadsworth  v.  Wadsworth,  81  Cal.  188,  15  Am.  St.  Rep.  43, 
as  a case  in  point  in  considering  the  question  whether  the  codes  of 
California  provided  for  a cross-complaint  in  actions  for  divorce. 
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63  Col.  80.  BRODRIBB  ▼.  TIBBITS. 

Presumption  in  Favor  of  correct  action  of  probate  court  arises  in 
tame  manner  as  of  courts  of  general  jurisdiction,  p.  80. 

Cited  in  Burroughs  v.  De  Couts,  70  Cal.  373,  on  the  question  of  an 
attack  on  an  appointment  of  a guardian  for  insufficiency  of  notice; 
Latham  v.  Blake,  77  Cal.  649,  as  correct  ruling;  Smith  v.  Biscailuz, 
83  Cal.  354,  to  same  effect. 

63  Cal.  81.  SEYMOUR  v.  WOOD. 

Vacating  Order  of  Dismissal  of  action  for  want  of  prosecution  Is 
discretionary  with  the  court,  and  will  only  be  reversed  for  manifest 
abuse  of  discretion,  p.  81. 

Cited  in  Moore  v.  Thompson,  138  Cal.  26,  affirming  such  order;  note 
to  95  Am.  Dec.  215,  on  dismissal  of  action  for  want  of  prosecution. 

63  Cat  81-86.  NEWBILL  r.  WHITFIELD. 

Mining  Location. — Evidence  held  to  establish  knowledge  of  prior  loca- 
tion, p.  85. 

Cited  in  Talmadge  v.  St.  John,  129  Cal.  437,  holding  subsequent  loca- 
tion invalid  under  facts  stated. 

63  Cal.  86-95.  COLE  v.  SUPERIOR  COURT.  49  Am.  Rep.  78. 

Guardian  ad  Litem  may  employ  an  attorney,  but  his  compensation 
must  be  fixed  by  the  court,  pp.  89,  90. 

Followed,  as  to  power  to  employ,  in  Taylor  v.  Hill,  115  Cal.  149; 
note  to  99  Am.  Dec.  354,  on  jurisdiction  of  probate  courts  when  ex- 
clusive (on  the  point  of  employment  of  an  attorney  by  an  administra- 
tor) ; also  cited  in  Walton  v.  Yore,  68  Mo.  App.  565,  as  authority  for  the 
proposition  that  a guardian  ad  litem  appointed  by  the  court  for  an 
infant  defendant  is  entitled  to  compensation.  The  citation  seems  of 
doubtful  value;  Seaton  v.  Tohill,  11  Colo.  App.  216,  on  point  that  court 
should  intervene  to  protect  infant’s  rights;  Richardson  v.  Tyson,  110 
Wis.  678,  583,  84  Am.  St.  Rep.  938,  holding  such  attorney  entitled  to 
reasonable  compensation  only.  Distinguished  in  Schultheis  v.  Nash,  27 
Wash.  256,  guardian  is  authorized  to  enter  into  a contract  agreeing  to 
pay  attorneys  one-half  of  all  the  estate  they  may  recover  for  the  ward 
in  an  action  brought  to  establish  his  right  therein. 

63  Cal.  96-97.  TRASK  v.  CALIFORNIA  SOUTHERN  RAILROAD 
COMPANY. 

Master  and  Servant. — A railroad  company  is  liable  to  an  employee 
for  injury  resulting  from  improper  and  negligent  construction  of  its 
road;  the  doctrine  of  common  employment  does  not  apply,  p.  97. 


Digitized  by  Google 


03  Cel.  97-103 


Note*  on  California  Reports. 


3140 


Cited  in  Brown  v.  Sennett,  63  Cal.  231,  58  Am.  Rep.  12,  applying 
the  ruling  where  a stevedore's  employee  injured  by  the  negligence  of  the 
foreman  in  charge  of  the  work;  Magee  v.  North  Pacific  Coast  Co.,  78  Cal. 
436,  12  Am.  St.  Rep.  74,  also  to  a case  of  damages  through  cattle  tres- 
passing in  consequence  of  insuflicient  fences;  Indiana  Car  Co.  v.  Parker, 
100  Ind.  187,  where  a master  was  held  liable  for  a negligent  omission 
in  selecting  and  maintaining  machinery  and  applianoe.  Note  this  case, 
decided  in  November,  1884,  should  be  compared  with  Brown  v.  Sennett, 
68  Cal.  231,  58  Am.  Rep.  12,  which  was  decided  in  December,  1885,  as 
to  the  extent  to  which  a master  was  liable  for  the  negligence  of  his 
foreman  in  charge  of  the  work.  Cited  in  Evansville  R.  R.  Co.  v.  Mad- 
dux, 134  Ind.  583,  as  to  the  duty  of  a master  to  give  an  employee  who 
is  under  age  timely  caution  and  make  him  aware  of  the  risks;  Cun- 
ningham v.  U.  P.  Kv.  Co.,  4 Utah,  214,  holding  that  a mine  owner  was 
liable  for  injury  to  a miner  from  a fall  of  coal  in  a gangway  which  it 
was  his  duty  to  keep  in  a safe  condition;  Bowers  v.  U.  P.  Ry.  Co.,  4 
Utah,  223,  holding  that  where  defective  material  caused  the  injury, 
the  rule  as  to  common  employment  did  not  apply;  note  to  59  Am.  Rep. 
77.  Distinguished  in  Vaughn  v.  California  Central  R.  R.  Co.,  83  Cal. 
23,  by  Thornton,  J.-,  in  his  concurring  judgment,  showing  that  where  the 
employee  went  out  on  a train  sent  to  repair  a track  damaged  by  wash- 
outs, he  accepted  the  risks  incident  to  its  passage  over  the  track,  and 
oould  not  recover. 

63  Cal.  97  103.  LOUP  v.  CALIFORNIA  SOUTHERN  RAILWAY  COM- 
PANY. 

Contract  to  Pay  amount  settled  by  third  party;  no  cause  of  action 
arises  until  the  amount  is  fixed,  p.  103. 

Cited  in  Cox  v.  McLaughlin,  63  Cal.  207,  prescribing  the  necessary 
averments  in  an  action  on  contract  to  recover  amounts  ascertained  by 
the  engineer’s  estimates;  M.  E.  Church  v.  Seitz,  74  Cal.  292,  distin- 
guishing between  a submission  to  arbitration,  and  a provision  for  ap- 
praisement; Castagnino  v.  Balletta,  82  Cal.  253,  260,  as  authority  for 
reversing  the  decision  on  the  first  appeal  (not  reported,  but  Bee  11 
Pac.  L.  J.  277)  because  there  was  no  averment  of  acceptance  of  the 
buildings  by  the  architect;  McNamara  v.  Harrison,  81  Iowa,  491,  hold- 
ing that  no  action  can  be  maintained  on  a contract  providing  for  pay- 
ment on  the  certificate  of  a third  person,  until  the  certificate  is  given 
or  good  reason  shown  why  it  has  not  been  furnished.  Distinguished 
in  Valley  Lumber  Co.  v.  Struck,  148  Cal.  271,  where  time  for  third  pay- 
ment to  contractor  stipulated  in  building  contract  was  when  building 
and  improvements  shall  be  ‘‘completed  and  accepted  by  architect"  fact 
that  owner  paid  before  acceptance  does  not  render  payment  invalid  as 
to  lien  holders  who  had  not  given  notice  of  claims. 

Cited  in  Roche  v.  Baldwin,  135  Cal.  527,  noted  under  Holmes  v.  Richet, 
56  Cal.  307 ; Miller  v.  Pine  Min.  Co.,  3 Idaho,  495,  following  rule. 
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Averment  of  Corporate  Existence  of  a defendant  sued  as  a corpora- 
tion is  necessary,  p.  99. 

Cited  to  same  effect  in  People  v.  Central  Pacific,  83  Cal.  399;  Miller 
▼.  Pine  M.  Co.,  2 Idaho,  1207 ; 35  Am.  St.  Rep.  290;  State  v.  Chicago 
M.  etc.  R.  R.  Co.,  4 S.  Dak.  263  ; 46  Am.  St.  Rep.  784;  note  to  35  Am. 
St.  Rep.  291,  on  averment  of  corporate  existence.  Denied  in  Los  Angeles 
Ry.  Co.  v.  Davis,  146  Cal.  183,  holding  in  action  by  corporation  to 
quiet  title  to  land,  failure  to  aver  that  plaintiff  is  corporation  is  not 
available  on  demurrer. 

Pleading. — Each  count  must  contain  in  itself  facts  sufficient  to  con- 
stitute a cause  of  action,  p.  100. 

Distinguished  in  Ward  v.  Clay,  82  Cal.  506,  as  not  applying  to  a 
complaint  having  but  one  count,  and  to  which  a copy  of  the  note  sued 
on  was  annexed  as  an  exhibit. 

63  Cal.  104-105.  HILLS  v.  OHLIG. 

Mechanic’s  Lien. — A filed  claim  which  accurately  states  the  contract 
is  sufficient,  p.  104. 

Cited  in  Tredinnick  v.  Mining  Co.,  72  Cal.  80,  being  an  example  of 
sufficient  statement;  Jewell  v.  McKay,  82  Cal.  152,  holding  that  the 
statute  only  requires  the  actual  agreement  to  be  stated  in  the  notice; 
Russ  Lumber  Co.  v.  Garrettson,  87  Cal.  595,  as  to  sufficient  statement 
of  ownership;  Kelley  v.  Plover,  103  Cal.  37,  holding  the  statement 
“Terms  cash  on  completion  of  contract”  to  be  sufficient;  McClain  v. 
Hutton,  131  Cal.  137,  further  holding  that  no  time  for  payment  is  pre- 
sumed given  when  claim  is  silent;  Albrecht  v.  C.  C.  Foster  Lumber 
Co.,  126  Ind.  319,  holding  that  failure  to  state  that  the  claim  was  due 
did  not  avoid  the  lien  as  between  the  materialman  and  the  owner; 
United  States  Blowpipe  Co.  v.  Spencer,  40  W.  Va.  708,  holding  that 
the  lien  can  be  filed,  whether  the  amount  due  and  owing  is  then  en- 
forceable by  suit  or  not. 

63  Cal.  105-106.  SAVINGS  SOCIETY  v.  HORTON. 

Compound  Interest  cannot  be  at  a higher  rate  than  that  payable  on 
the  principal  debt,  p.  106. 

Cited  in  Dean  v.  Applegarth.  65  Cal.  393,  to  same  point,  and  holding 
that  section  1918  of  the  Civil  Code  was  limited  as  to  oompound  interest 
by  section  1919  of  the  Civil  Code;  Yudart  v.  Den,  116  Cal.  536,  538-541, 
543,  544,  540,  547,  53  Am.  St.  Rep.  201-207,  209,  210,  in  which  the  ruling 
of  the  principal  case  was  fully  discussed,  particularly  with  reference  to 
Thompson  v.  Corner,  104  Cal.  170,  and  held  not  to  have  been  overruled 
(p.  547),  holding,  further,  that  if  in  a contract  there  is  an  agreement 
to  pay  compound  interest  at  an  illegal  rate,  there  is  no  agreement  at 
all  to  pay  interest  on  interest,  and  the  oourt  will  not  aid  the  contract 
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(p.  546).  Distinguished  in  Nash  v.  El  Dorado  County,  24  Fed.  Rep. 
256,  11  Saw.  91,  holding  that  the  ruling  did  not  apply  to  coupons  on 
bonds. 

63  Cal.  106-107.  ESTATE  OF  KELLEY. 

Executor  may  resist  application  for  order  of  partial  distribution  un- 
der section  1660  of  the  Code  of  Civil  Procedure,  p.  107. 

Cited  in  Estate  of  Murphy,  145  Cal.  466,  following  rule;  Estate  of 
Phillips,  IS  Mont.  314,  explaining  the  reason  for  the  statutory  provision. 

63  Cal.  107-112.  MARKS  v.  RYAN. 

Fixtures. — Buildings  erected  on  leased  land,  in  the  absence  of  stipu- 
lation, belong  to  landlord,  p.  111. 

Cited  in  Switzer  v.  Allen,  11  Mont.  164,  to  same  effect. 

Fixtures  put  up  under  a former  lease  are  not  removable  at  end  of 
new  lease  where  no  right  is  reserved,  p.  111. 

Cited  in  W adman  v.  Burke,  147  Cal.  354,  following  rule;  Sanitary 
District  v.  Cook,  169  111.  191,195,  61  Am.  St.  Rep.  164,187,  to  same  effect; 
Spencer  v.  Commercial  Co.,  30  Wash.  528,  following  rule.  Note  to  53 
Am.  Rep.  341. 

63  Cal.  112-113.  CENTRAL  PACIFIC  v.  MEAD. 

Title  by  Adverse  Possession  is  lost  by  an  offer  to  purchase  within 
the  prescribed  period,  p.  113. 

Distinguished  in  Unger  v.  Mooney,  63  Cal.  597,  bolding  that  an  at- 
tempt to  obtain  a quitclaim  deed  is  not  within  the  ruling.  Cited  in 
McMahill  v.  Torrence,  163  111.  283,  where  it  is  held  that  a negotiation 
for  purchase  of  an  outstanding  interest  is  a recognition  of  title  and 
interrupts  the  running  of  the  statute;  note  to  95  Am.  Dec.  209,  on  pur- 
chase of  outstanding  claim. 

63  Cal.  113-H7.  LAUGHLIN  r.  WRIGHT. 

Homestead. — Besides  filing  a declaration,  the  property  must  be  used 
primarily  as  a home.  Hotel  cannot  be  made  a homestead,  although 
the  owners  live  in  it,  p.  116. 

Cited  in  Hecht  v.  Slaney,  72  Cal.  366,  for  the  ruling  that  property 
used  almost  entirely  for  business  purposes  could  not  be  set  apart  as 
a homestead  in  insolvency  proceedings;  also  in  Maloney  v.  Hefer,  75 
Cal.  424,  7 Am.  St,  Rep.  182,  that  premises  rented  to  tenants  and  sep- 
arated from  the  residence  in  the  rear  by  a tight  board  fenoe  could  not 
be  homesteaded;  but  in  Lubbock  v.  McMann,  82  Cal.  229,  16  Am.  St. 
Rep.  110,  the  erection  of  a second  house  on  the  homestead  property 
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held  not  to  cause  it  to  lose  its  homestead  character;  also  cited  in  same 
case.  82  Cal.  233;  note  to  16  Am.  St.  Rep.  113,  by  Paterson,  J.,  in  his 
dissenting  opinion,  and,  page  237,  by  same  justice  in  his  concurring 
opinion  in  Department;  Beronio  v.  Ventura  etc.  Co.,  129  Cal.  236,  79  Am. 
St.  Rep.  120,  holding  no  valid  homestead  established;  Estate  of  Levy, 
141  Cal.  650,  noted  under  Ackley  v.  Chamberlain,  16  Cal.  181.  Distin- 
guished in  Deathman  v.  Holmes.  94  Cal.  296,  in  a case  where  part  of 
the  homestead  was  let  off,  but  not  so  as  to  affect  the  homestead  char- 
acter. Cited  in  McDowell  v.  Creditors,  103  Cal.  287,  268,  42  Am.  St. 
Rep.  116,  refusing  the  homestead  character  to  a hotel  notwithstanding 
the  owner  lived  in  it  with  his  family;  Garrett  & Sons  v.  Jones,  95  Ala. 
100,  to  same  effect  as  to  a building  of  two  rooms,  one  used  as  a bar- 
room and  the  other  occupied  as  a bedroom  by  the  owner;  Turner  v. 
Turner,  107  Ala.  470,  54  Am.  St.  Rep.  113,  holding  that  hotel  property 
eould  not  be  set  part  as  a probate  homestead  to  the  widow,  who  had 
a home  and  resided  elsewhere.  Distinguished  in  King  v.  Welborn,  83 
Mich.  198,  as  to  an  hotel.  Cited  in  notes  to  60  Am.  Dec.  350,  on  Home- 
steads, nature  of  occupancy;  76  Am.  Dec.  518,  on  what  may  be  claimed 
as  exempt  as  homestead;  91  Am.  Dec.  644,  on  use  of  portion  of  home- 
stead as  a place  of  business. 

63  CaL  117-118.  GIBBS  v.  BARTLETT. 

Mandamus  lies  to  compel  the  performance  of  an  official  duty,  p.  117. 

Cited  to  same  effect  in  Sansom  v.  Mercer,  68  Tex.  493,  2 Am.  St.  Rep. 
498,  as  to  tbe  effect  of  demurring  to  the  complaint  when  the  duty  in- 
volved the  exercise  of  judgment. 

Private  Persons  may  move  for  mandamus  to  enforce  a public  duty, 
p.  117. 

Cited  in  Kimberly  v.  Morris,  10  Tex.  Civ.  App.  601,  holding  that  any 
citizen  can  enforce  by  mandamus  the  ordering  of  an  election  to  decide 
on  local  option. 

63  Cal.  118-119.  FARRIS  v.  MERRITT. 

Statute  of  Limitations. — Bar  of  cannot  be  raised  by  demurrer,  unless 
the  complaint  contains  allegations  of  all  the  facts  which  the  defendant 
would  be  required  to  prove  under  a plea  of  the  statute,  p.  119. 

Cited  in  Wise  v.  Hogan,  77  Cal.  189;  Jenness  v.  Bowen,  77  Cal.  311; 
Kedington  v.  Cornwell,  90  Cal.  60,  all  to  same  effect. 

Limitations. — Party  sued  by  fictitious  name  is  a party  from  the 
commencement  of  the  action,  p.  119. 

Cited  in  Hoffman  v.  Kreton,  132  CaL  197,  holding  action  not  barred 
as  to  such  defendant. 
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63  Cal.  120.  GILMAN  t.  BOOTZ. 

Answer  averring  that  the  contract  waa  other  than  aa  alleged  in  the 
complaint  puta  the  allegation  in  issue,  p.  120. 

Cited  in  Scott  v.  Wood,  81  Cal.  404,  holding  that  an  affirmative  trav- 
erse did  not  destroy  its  force  nor  change  its  essential  nature;  Shamp 
v.  White,  106  Cal.  221,  to  sustain  a ruling  that  where  the  complaint 
averred  entry  under  a lease,  of  which  only  the  legal  effect  was  pleaded, 
the  issue  was  sufficiently  raised  by  an  answer  which  denied  the  making 
of  the  lease  pleaded  and  set  forth  in  full  the  contract  between  the 
parties. 

63  Cal.  121-122.  HOGS  BACK  COMPANY  T.  NEW  BASIL  COMPANY. 

Service  by  Mail  is  ineffectual  when  the  affidavit  fails  to  show  that 
the  server  and  the  served  reside  or  have  their  offices  in  different  places, 
between  which  there  is  a regular  communication  by  mail,  p.  122. 

Referred  to  in  S.  C.  69  Cal.  22,  being  a second  appeal  of  same  case. 

63  Cal.  127-129.  PEOPLE  v.  POTTER. 

Officer  de  Facto  is  not  entitled  to  recover  the  salary  of  the  office  to 
the  exclusion  of  the  officer  de  jure;  one  who  seeks  to  recover  the  emolu- 
ments of  an  office  must  show  his  right  to  possession  of  it  p.  128. 

Cited  in  Burke  v.  Edgar,  67  Cal.  184,  to  the  like  effect.  Ward  v. 
Marshall,  96  Cal.  159,  31  Am.  St.  Rep.  200,  to  same  effect  as  to  the 
salary  of  a justice  of  the  peace;  Stephens  v.  Campbell,  67  Ark.  492, 
holding  de  facto  night  watchman  not  entitled  to  payment:  Rasmussen 
v.  Board,  8 Wyo.  300,  noted  under  Dorsey  v.  Smyth,  28  Cal.  21;  An- 
drews v.  Portland,  79  Me.  490,  10  Am.  St.  Rep.  282,  to  same  effect  and 
holding  that  payment  to  the  officer  de  facto  was  no  defense  to  an  action 
to  recover  a salary  when  the  city  had  notice  of  the  plaintiff’s  claim 
before  payment;  Phelon  v.  Granville,  140  Mass.  389,  to  the  like  effect; 
Selby  v.  City  of  Portland,  14  Oreg.  251,  58  Am.  Rep.  313,  also  to  same 
effect,  but  holding  that  the  principal  case  was  not  an  authority  on  the 
question  that  payment  to  de  facto  incumbent  would  exonerate  the  polit- 
ical body  from  payment  to  the  de  jure  officer;  Warden  v.  Bayfield  Oo., 
87  Wis.  185,  to  same  effect  aa  principal  case. 

63  Cal.  129-143  ; 49  Am.  Rep.  83.  REIS  v.  LAWRENCE. 

Estoppel  in  Pais. — Married  woman  who,  under  color  of  an  invalid 
decree  of  divorce  and  in  good  faith  executes  a mortgage  of  real  estate 
as  a feme  sole  is  estopped  from  pleading  coverture  in  bar  of  the  deed, 
p.  135. 

Approved  in  Hand  v.  Hand,  68  Cal.  137,  58  Am.  Rep.  7,  in  the  case 
of  a woman  who  had  deserted  her  husband  for  many  years  and  had 
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executed  a deed  as  a feme  sole;  S.  C.  68  Cal.  141,  and  note  to  58  Am. 
Rep.  8,  in  dissenting  opinion  of  McKee,  J.;  Ramboi  v.  Stowoll,  103  Cal. 
590,  applying  the  ruling  of  the  principal  cose  to  a woman  who  having 
deserted  her  husband  executed  a deed  as  a widow,  and  S.  C.,  p.  593, 
that  the  evidence'  of  intentional  misrepresentation  was  stronger  than 
in  the  principal  case;  Dobbin  v.  Cordnier,  41  Minn.  167,  16  Am.  St. 
Rep.  685,  as  to  estoppel  as  applied  to  married  women;  note  to  85  Am. 
Dec.  144,  as  to  point  dealt  with  in  dissenting  opinion  of  McKee,  supra; 
notes  to  85  Am.  Dec.  171,  on  estoppel  in  pais;  to  10  Am.  St.  Rep.  21, 
on  application  of  estoppel  to  married  women;  to  12  Am.  St.  Rep.  504, 
on  same  subject;  to  43  Am.  St.  Rep.  348,  on  dower;  to  44  Am.  St. 
Rep.  641,  on  estoppel  against  married  women;  to  57  Am.  St.  Rep.  183, 
on  estoppel  of  wife  to  assert  her  coverture;  to  64  Am.  St.  Rep.  864, 
870,  on  effect  of  desertion  by  husband. 

63  Cal.  150-154.  PACIFIC  INSURANCE  COMPANY  r.  STROUP. 

Estoppel  of  Lessee  to  deny  title  of  lessor  does  not  apply  when  an 
owner  in  possession  accepts  a lease  through  misapprehension  of  his 
rights,  p.  153. 

Cited  in  Davis  v.  McGrew,  82  Cal.  138,  applying  the  ruling  where  a 
joint  owner  in  possession  accepted  a lease  from  his  co-owner;  Oneto 
r.  Restano,  89  Cal.  68,  to  same  effect  as  Davis  v.  McGrew,  supra;  Meyer 
v.  Hope,  101  Wis.  128,  noted  under  Cannon  v.  Stockmon,  36  Cal.  538; 
note  to  95  Am.  Dec.  139,  on  estoppel  of  tenant  to  deny  landlord’s  title. 

Title  by  Possession. — Continuous  adverse  possession  under  claim  of 
title  for  the  prescribed  time  makes  the  title  absolute,  p.  153. 

Cited  in  note  to  94  Am.  Dec,  742,  on  perfect  title  by  adverse  posses- 
sion; note  to  95  Am.  Dec.  209,  to  same  point. 

63  Cal.  154-156.  BENNETT  v.  PARDINI. 

Failure  to  Amend,  Effect  of. — In  an  injunction  suit,  failure  to  amend 
the  complaint  after  demurrer  sustained  and  leave  given,  is  the  same 
as  a decision  that  complainant  was  not  entitled  to  the  injunction,  pp. 
155.  156. 

Cited  in  Pettigrew  Machine  Co.  v.  Harmon,  45  Ark.  294.  Probably 

a wrong  citation  and  intended  for  Northern  Ins.  Co.  v.  Potter,  83  Cal. 

157  (see  next  case). 

63  Cal.  157-158.  NORTHERN  INSURANCE  COMPANY  v.  POTTER. 

Joint  Debtors. — One  of  several  joint  debtors  is  not  discharged  by 
a release  to  the  others  expressly  providing  that  it  should  not  have 
that  effect,  and  independently  of  section  1543  of  the  Civil  Code,  p.  158. 
Cited,  it  is  suggested,  under  the  title  of  Bennett  v.  Pardini,  63  Cal. 
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155  (vide  supra) : in  Pettigrew  Machine  Co.  v.  Hannon,  45  Ark.  294, 
holding  that  a release,  which  expressly  reserved  the  right  to  proceed 
against  any  other  person  whose  liability  could  be  shown,  raised  an 
implied  agreement  that  the  right  of  the  codebtor  to  contribution,  if 
it  existed  at  all,  should  remain  unimpaired;  Harrison  v.  McCormick, 
122  Cal.  054,  discharge  of  one  joint  debtor  which  relates  only  to  his 
personal  privilege  to  be  discharged  by  operation  of  law,  is  not  avail- 
able to  remaining  joint  debtors  who  have  not  same  privilege;  French 
v.  McCarthy,  125  Cal.  512,  applying  rule  to  co-obligors  under  contract; 
Aigeltinger  v.  Whelan,  133  Cal.  113,  holding  sheriff  not  released  by 
release  of  sureties  on  his  bond.  (See  note  to  63  Cal.  154-156,  ante.) 

Partners  are  Joint  Debtors,  pp.  156,  157. 

Cited  in  Harrison  v.  McCormick,  69  Cal.  620,  ruling  that  joint  con- 
tractors are  jointly  and  not  severally  liable;  especially  so  are  partners 
with  respect  to  their  partnership  obligations;  note  to  77  Am.  Dec.  114, 
on  proceedings  to  enforce  partnership  liability,  where  one  partner  has 
died. 

63  Cal.  159-160.  ODELL  v.  WILSON. 

Cross-complaint  in  Foreclosure  is  not  a proper  proceeding  in  which 
to  set  up  a tax  title.  The  action  should  be  directed  against  the  mort- 
gagor, holder  of  the  legal  title,  p.  160. 

Cited  in  note  to  79  Am.  Dec.  192,  on  persons  not  made  parties  to 
foreclosure  proceedings  are  not  affected  in  their  rights;  note  to  83  Am. 
Dec.  254,  on  cross-complaint;  note  to  68  Am.  St.  Rep.  360,  on  generaJ 
subject;  Wilson  v.  Bank,  121  Cal.  632,  on  point  that  adverse  title  can- 
not be  litigated  in  foreclosure  suit. 

Foreclosure — Parties. — One  claiming  under  a tax  deed  made  prior  to 
the  mortgage  need  not  be  made  a party,  p.  160. 

Cited  in  note  to  1 Am.  St.  Rep.  638,  on  holder  of  tax  title,  whether 
proper  party  defendant  in  suit  to  foreclose. 

Mortgage  Foreclosure. — Decree  should  be  rendered  without  prejudice 
to  prior  tax  title,  p.  160. 

Cited  in  O’Dea  v.  Mitchell,  144  Cal.  382,  applying  rule  to  street  assess- 
ment lien. 

63  Cal.  160-161.  SOCIETE  FRANCAISE  v.  BEARDSLEE. 

Judgment  by  Consent  cannot  be  appealed,  p.  161. 

Approved  in  Erlanger  v.  Southern  Pacific  Co.,  109  Cal.  395;  Rader  v. 
Barr,  22  Oreg.  496,  to  same  effect. 

63  Cal.  162-164.  LAMBERT  v.  McCLOUD. 

Claim  and  Delivery.— Plaintiff  must  show  right  of  possession,  p.  194. 
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Cited  in  Kellogg  v.  Burr,  126  Cal.  41,  noted  under  Triscony  v.  Orr, 
49  Cal.  612. 

63  Cal.  165-160.  PEOPLE  v.  SOTO. 

Murder  is  sufficiently  charged  in  the  language  of  the  statute  defining 
it,  p.  166. 

Cited  in  People  y.  Tomlinson,  60  Cal.  345,  as  to  embezzlement;  Peo- 
ple v.  Uyndman,  D9  Cal.  3 as  to  murder;  Sharp  y.  State,  17  Tex.  App. 
498,  as  to  what  is  included  in  an  indictment  alleging  homicide  with 
malice  aforethought;  State  v.  Day,  4 Wash.  107,  to  the  same  effect  as 
the  principal  case;  Webb  y.  York,  79  Fed.  Rep.  621,  49  U.  S.  App.  172, 
stating  in  proceedings  for  extradition  of  a person  charged  with  em- 
bezzlement, what  was  a sufficient  affidavit  for  the  requisition.  Dis- 
tinguished in  People  v.  Lee  Look,  137  Cal.  592,  noted  under  People  v. 
Freeland,  6 Cal.  96;  People  v.  Ung  Ting  Bow,  142  Cal.  341,  holding 
information  sufficient. 

63  Cal.  167-168.  PEOPLE  v.  WELSH. 

Conduct  of  Accused  before  and  after  the  fact  at  Issue  is  admissible, 
not  as  part  of  the  res  gestae,  but  to  show  intent,  p.  168. 

Cited  in  Taylor  v.  State,  22  Tex.  App.  545,  58  Am.  Rep.  650,  to  sus- 
tain a ruling  that  it  is  permissible,  where  motive  is  the  important 
question,  to  prove  other  similar  transactions. 

Competency  of  Evidence  of  Child. — The  right  of  a defendant  to  have 
the  test  of  competency  made  in  his  presence  is  not  violated  when  the 
witness  has  been  examined  on  a former  trial,  and,  on  the  second  trial, 
is  not  re-examined  until  after  testifying,  p.  167. 

Cited  in  Taylor  v.  State,  22  Tex.  App.  545,  58  Am.  Rep.  658,  holding 
that  the  examination  as  to  competency  must  be  made  in  court  in  the 
presence  of  the  accused. 

63  Cal.  168-170.  PEOPLE  v.  JONES. 

Murder,  First  Degree — Discretion  of  Jury. — It  is  proper  to  instruct 
the  jury  as  to  the  exercise  of  its  discretion,  p.  170. 

Approved  in  People  v.  French,  69  Cal.  177 ; People  v.  Rawden,  90  Cal. 
198. 

Intoxication  docs  not  relieve  from  responsibility,  but  may  be  consid- 
ered in  determining  the  degree  of  the  crime,  p.  189. 

Approved  in  People  v.  Vincent,  95  CaL  428,  distinguishing  People  v. 
Phelan,  93  Cal.  Ill,  which  was  a ease  of  burglary;  but  see  People  v. 
Fellows,  122  Cal.  239,  when  instructions  held  contradictory;  cited  in 
People  v.  Hill,  123  Cal.  49,  noted  under  People  v.  Belencia,  21  Cal.  544; 
People  v.  Methever,  132  Cal.  332,  noted  under  People  v.  Lewis,  36  Cal. 
633. 
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63  Cal.  170-173.  DOUGHERTY  v.  DORE. 

Undertaking  on  Injunction. — Damages  caused  by  an  injunction  which 
prevented  the  party  enjoined  prosecuting  his  work  are  sufficiently  proxi- 
mate to  be  recovered,  p.  173. 

Explained  in  Lambert  v.  Haskell,  80  Cal.  624,  as  not  in  conflict  with 
other  rulings  that  loss  of  profits  or  counsel’s  fees  after  the  making  of 
the  final  decree  could  not  be  recovered;  White  v.  Brooke,  11  Wash.  105, 
applying  the  ruling  to  an  injunction  against  a sale  by  a first  mortgagee 
during  the  pendency  of  which  a sale  was  made  by  a second  mortgagee. 
Also  referred  to  in  Dore  v.  Dougherty,  72  Cal.  233,  1 Am.  St.  Rep.  49. 
which  was  an  appeal  in  an  action  in  which  the  debt  secured  by  the 
judgment  in  the  principal  case  was  garnisheed;  Montana  etc.  Co.  v. 
St.  Louis  etc.  Co.,  23  Mont.  317,  noted  under  Clark  v.  Clayton,  61  Cal. 
634. 

63  Cal.  174  178.  HULL  v.  SUPERIOR  COURT. 

Quo  Warranto  is  the  only  proceeding  in  which  the  right  of  a de  facto 
incumbent  of  a public  office  can  be  questioned,  p.  177. 

Cited  in  Hull  v.  Superior  Court,  63  Cal.  179,  to  same  effect;  People 
v.  Toal,  85  Cal.  338,  holding  that  the  right  to  the  office  of  police  judge 
of  Los  Angeles  could  not  be  attacked  collaterally;  People  v.  Hammond, 
109  Cal.  390,  to  same  effect  as  the  principal  case  as  to  office  of  tax  col- 
lector; People  v.  Sehom,  116  Cal.  508,  to  same  effect  as  to  office  of  jus- 
tice of  the  peace;  Susanville  v.  Long,  144  Cal.  365,  applying  rule  to 
collateral  attack  on  validity  of  ordinance;  Walcott  y.  Wells,  21  Nev. 
55,  37  Am.  St.  Rep.  484,  to  same  effect  as  to  the  trial  judge  in  a case 
of  murder. 

Classification  of  Counties. — A new  census  does  not  change  a county 
government  from  one  class  to  another,  but  imposes  on  the  existing 
supervisors  the  duty  of  redistricting  the  county  (concurring  opinion  of 
McKinatry,  J.),  p.  178. 

Cited  in  Tehama  County  v.  Bryan,  68  Cal.  67,  holding  that  until  the 
supervisors  divided  their  counties  into  road  districts,  all  districts  in 
existence  under  former  laws  continued  as  such. 

Official  Bond  must  be  given  within  the  time  prescribed  by  law  or  the 
office  becomes  vacant,  p.  176. 

Cited  in  People  v.  Perkins,  85  Cal.  511,  to  same  effect,  and  holding 
the  provisions  of  the  law  are  mandatory. 

63  Cal.  179.  HULL  y.  SUPERIOR  COURT. 

Prohibition  is  not  a remedy  to  prevent  the  acts  of  a de  facto  or  de 
jure  ministerial  officer,  p.  179. 

Distinguished  in  Havemeyer  v.  Superior  Court,  84  Cal.  392,  18  Am 
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St.  Rep.  233,  as  not  applying  to  uncompleted  acts  of  an  inferior  tri- 
bunal. Cited  in  State  v.  Ross,  138  Mo.  273,  holding  that  prohibition 
will  not  lie  to  prevent  the  prosecution  of  a suit  for  the  appointment 
of  a receiver  of  a corporation;  nor,  State  v.  Superior  Court,  13  Wash. 
228,  to  set  aside  judicial  acts  already  done. 

Prohibition  does  not  Lie  as  to  act  already  done,  p.  179. 

Cited  in  Valentine  v.  Polioe  Court,  141  Cal.  618,  holding  writ  not 
maintainable  to  prevent  bench-warrant  to  enforce  judgment;  Bellevue 
W.  Co.  v.  Stockslager,  4 Idaho,  641  (miscited),  refusing  prohibition  to 
restrain  judge  from  holding  court  at  certain  place  where  term  of  court 
sought  to  be  restrained  has  been  held. 

63  Cal.  179  181.  SAN  JOSE  BANK  v.  SIERRA  L.  COMPANY. 
Director  de  Facto. — His  acts  are  valid  as  to  third  persons,  p.  181. 
Cited  in  Balfour  eta  Co.  ▼.  Woodworth,  124  Cal.  173,  as  to  appoint- 
ment of  trustee  by  such  board;  Kuser  v.  Wright,  62  N.  J.  Eq.  829,  hold- 
ing that  acts  of  de  facto  officers  are  valid  until  the  holders  are  law- 
fully ousted. 

63  Cal.  182-183.  DONNELLY  v.  STRUEVEN. 

Attachment  may  issue  in  action  of  damages  for  breach  of  contract, 
p.  183. 

Approved  in  De  Leonis  v.  Etchepare,  120  Cal.  410,  on  same  point; 
Dunn  v.  Mackey,  80  Cal.  107,  108,  and  that  it  makes  no  difference  that 
the  amount  1ms  to  be  ascertained  at  the  trial;  Flagg  v.  Dare,  107  Cal. 
486,  to  same  effect;  De  Leonis  v.  Etchepare,  120  Cal.  140,  to  same  point; 
Coats  v.  Arthur,  6 S.  Dak.  283. 

Discharge  of  Attachment. — Notice  of  motion  muBt  state  the  particu- 
lar ground  relied  on,  p.  183. 

Affirmed  in  Omaha  Co.  v.  C.  F.  F.  Co.,  18  Mont.  471,  to  same  effect; 
Cupit  v.  Park  City  Bank,  10  Utah.  297,  holding  that  the  object  of  the 
rule  is  to  give  the  opposite  party  an  opportunity  to  answer  the  motion; 
also,  on  a rehearing,  S.  C.  11  Utah,  428,  429,  holding  that  the  laws  of 
Utah  and  California  on  which  the  decision  in  the  principal  case  had  been 
based  were  alike. 

63  Cal.  184.  HEWLETT  T.  EPSTEIN. 

Constitutional  Law. — Act  of  April  23,  1880,  Statutes  of  1880,  p.  134 
(requiring  monthly  statements  of  receipts  and  expenditures  of  mining 
corporations  to  be  made  and  posted  in  the  office  of  the  company)  does 
not  violate  the  constitution,  p.  184.  Note,  the  statute  is  found  at 
page  134  of  the  statutes  of  1880,  not  page  400,  as  stated  in  the  reports. 

Cited  in  Miles  v.  Woodward,  115  Cal.  312,  holding  that  because  the 
statute  applied  to  all  mining  corporations,  it  was  constitutional. 
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03  Cal.  185.  HEWLETT  v.  MILLER. 

Specific  Performance. — Defense  may  show  subsequent  parol  agree- 
ment that  the  title  should  be  retained  till  other  money  than  that 
named  in  the  contract  was  paid,  p.  185. 

Distinguished  in  Barsolon  v.  Newton,  63  Cal.  226,  holding  that,  where 
there  was  a conflict  of  evidenoe,  the  finding  of  the  court  as  to  the 
existence  of  such  other  agreement  will  not  be  disturbed. 

63  Cal.  186.  MACNEVIN  v.  MACNEVIN. 

Order  for  Judgment  is  not  a final  judgment,  and  an  order  subsequent- 
ly made  setting  aside  previous  orders  cannot  be  treated  as  an  order 
made  after  final  judgment  so  as  to  be  appealable,  p.  186. 

Cited  in  Sharon  v.  Sharon,  67  Cal.  201,  to  the  point  that  all  orders 
made  in  a ease  before  judgment,  except  those  enumerated  in  the  code, 
are  unappealable.  Distinguished  in  S.  C.  pp.  215,  216,  on  the  point 
that  the  principal  case  was  not  authority  for  the  proposition  that  orders 
for  alimony  pendente  lite  were  not  appealable;  also  in  S.  C.,  p.  220,  In 
opinion  of  Thornton,  J.,  on  a rehearing  to  same  point  and  effect.  Cited 
in  Mace  v.  O’Reilley,  70  Cal.  234,  holding  that  there  can  be  no  valid 
judgment  entered  unless  findings  are  filed  or  waived;  Estate  of  Cook, 
77  Cal.  228;  11  Am.  St.  Rep.  273,  where  the  decision  in  the  principal 
case  is  limited  and  explained  as  having  held  that  for  the  purpose  of 
an  appeal  no  order  could  be  considered  as  an  order  made  after  final 
judgment  which  was  made  before  the  entry  of  the  judgment;  Durant  v. 
Comegys,  2 Idaho,  811;  35  Am.  St.  Rep.  268,  holding  that  the  judg- 
ment appealed  from  must  be  that  entered  in  the  judgment  book,  and 
not  that  ordered  or  directed  to  be  entered. 

63  Cal.  187-188.  DRESBACH  v.  CREDITORS. 

Assignment  for  Benefit  of  Creditors  does  not  prevent  the  debtor  from 
applying  for  and  receiving  a discharge  under  the  insolvent  law,  p. 
187. 

Affirmed  in  Barroilhet  v.  Fisch,  63  Cal.  463. 

63  CaL  188-190.  ENKLE  v.  EDGAR. 

Extra  Clerk  in  tax  collector’s  office  duly  appointed  with  a fixed  salary 
is  “an  officer  of  the  city  and  county  of  San  Francisco,”  whose  salary 
demand  must  be  audited  by  the  auditor,  p.  190. 

Cited  in  Hunt  v.  Broderick,  104  Cal.  315,  as  to  a demand  allowed  by 
board  of  supervisors. 

63  Cal.  194-196.  FARRELL  v.  JONES. 

Notice  of  Substitution  of  parties  plaintiff  made  by  the  court  need 
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not  be  given  to  defendants  whose  defaults  have  been  previously  en- 
tered, p.  196. 

Cited  to  same  point  in  Kittle  v.  Bellegarde,  86  Cal.  561. 

63  Cal.  196-208.  COX  v.  McLAUGHLIN. 

Provision  in  Contract  for  ascertainment  of  amount  payable  by  esti- 
mate or  certificate  of  third  party  necessitates  averment  and  proof  of 
the  making  of  such  certificate,  before  the  party  liable  can  be  put  in 
default,  p.  207. 

Cited  in  M.  E.  Church  v.  Seitz,  74  Cal.  292,  holding  that  such  a pro- 
vision was  not  a submission  to  arbitration  in  its  proper  sense,  but  was  a 
condition  precedent  to  the  right  of  action.  Referred  to  in  Cox  v.  Mc- 
Laughlin, 76  Cal.  62,  9 Am.  St.  Rep.  164,  being  another  appeal  in  same 
case,  but  not  to  any  special  point;  McGlauflin  v.  Wormser,  28  Mont,  180, 
complaint  in  action  to  enforce  mechanic's  lien  must  allege  that  necessary 
architect's  certificate  of  acceptance  was  given  or  demanded,  and  if  re- 
fused, reasons  why  it  should  have  been  given,  or  if  waived,  a statement 
of  that  fact. 

Variance  between  contract  declared  on  and  contract  proved  and  found 
is  fatal  to  recovery,  p.  207. 

Cited  in  Palmer  v.  Lavigne,  104  Cal.  34,  holding  that  when  the  com- 
plaint and  exhibit  are  inconsistent,  so  that  a demurrer  for  ambiguity 
is  sustained,  there  is  also  a fatal  variance. 

63  Cal.  208-218.  McLAUGHLIN  v.  HEID. 

Patented  Lands. — Validity  of  patent  may,  in  an  action  of  ejectment, 
be  attacked  on  the  ground  that  the  land  was  within  the  claimed  ex- 
terior limits  of  a Mexican  grant,  p.  211. 

Cited  in  Southern  Pacific  v.  Garcia,  64  Cal.  517,  to  the  point  that 
lands  within  the  exterior  limits  of  a Mexican  grant,  still  sub  judice, 
could  not  be  patented;  Southern  Pacific  v.  McCusker,  67  Cal.  68,  ex- 
tending the  ruling  of  the  principal  case  to  swamp  and  overflowed  lands; 
Foss  v.  Hinkell,  78  Cal.  161,  to  the  same  effect  as  Southern  Pacific  v. 
Garcia,  supra;  Carr  v.  Quigley,  79  Cal.  131,  to  same  effect;  United  Land 
Association  v.  Knight,  85  Cal.  486,  affirming  the  principal  case  as  to 
San  Francisco  tide  lands. 

63  Cal.  219  220.  PEOPLE  v.  JORDAN. 

Judgment  Sustaining  Demurrer,  with  no  direction  for  new  informa- 
tion, bars  another  prosecution  for  same  offense,  p.  220. 

Cited  in  People  v.  O’Leary,  77  Cal.  34,  holding  that  the  judgment 
need  not  give  an  opinion  that  the  objection  could  be  overcome;  People 
v.  Ammerman,  118  Cal.  27,  holding  that  section  1008  of  the  Penal  Code 
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and  the  ruling  of  the  principal  case  did  not  apply  when  there  was  no 
demurrer,  or  the  demurrer  was  disallowed;  State  v.  Crook,  10  Utan, 
219,  construing  similar  local  statutes. 

63  Cal.  220-223.  GRAY  v.  NUNAN. 

New  Trial. — Notice  will  be  presumed  to  have  been  given  or  waived 
where  no  objection  to  the  settlement  of  the  statement  for  want  of 
notice  is  made,  and  the  trial  court  in  denying  the  motion  appears  to 
have  proceeded  on  the  questions  presented  by  the  motion  alone,  p.  221. 

Cited  in  Brichman  v.  Ross,  67  Cal.  602,  holding  to  the  like  effect  and 
that  the  time  had  also  been  extended  by  consent  of  parties;  Savings 
and  Loan  Society  v.  Moore,  68  Cal.  158;  Schieffery  v.  Tapia,  68  Cal.  185; 
Girdner  v.  Beswick,  09  Cal.  119;  Hegard  v.  California  Ins.  Co.,  72  Cal. 
530,  all  holding  to  same  effect;  Simpson  v.  Budd,  91  Cal.  401,  as  to  the 
extent  of  waiver  and  consent  as  shown  by  the  principal  case  and  the 
other  cases,  supra;  Hamilton  v.  Dooly,  15  Utah,  292,  holding  that  fail- 
ure to  object  is  equivalent  to  waiver. 

Possession  by  wife  is  that  of  her  husband,  and  unless  she  can  show 
a separate  right  of  property,  she  must  be  dispossessed  under  a writ 
against  the  husband,  p.  222. 

Cited  in  Huerstal  v.  Muir,  64  Cal.  453,  holding  that  mere  assertion 
of  a claim  by  the  wife  is  not  sufficient  to  overcome  the  presumption. 
Note  to  15  Am.  St.  Rep.  60,  on  who  may  be  removed  under  writ  of 
possession. 

63  Cal.  223-227.  BARSOLOU  v.  NEWTON. 

Specific  Performance. — Tender  is  not  always  required  as  a oondition 
precedent;  part  performance  and  readiness  to  perform  the  remainder 
may  be,  under  the  circumstances,  sufficient,  p.  226. 

Cited  in  Sheplar  v.  Green,  96  Cal.  221,  exemplifying  the  rule  where 
a plaintiff  in  an  action  to  quiet  title  had  never  offered  to  convey;  held 
the  defendant  might  by  cross-complaint  seek  specific  performance  with- 
out tender;  dissenting  opinin  in  McCowen  v.  Pew,  147  Cal.  312,  majority 
determining  measure  of  damages  in  suit  for  specific  performance  of 
oontract  to  sell  timber  land  where  vendor  cut  timber  prior  to  expira- 
tion of  option. 

63  Cal.  227-232.  CAVAGNARO  v.  DON. 

Trusts. — Purchaser  of  trust  property  with  notice  is  affected  by  terms 
of  the  trust,  p.  231. 

Cited  in  Haslam  v.  Haslam,  19  Utah,  9,  as  to  property  subject  to 
contract  of  sale;  Savings  etc.  Soc.  v.  Davidson,  97  Fed.  713,  noted  under 
Page  v.  Naglce,  6 Cal.  241. 
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63  Cal.  232  233.  WHITE  v.  LONGMIRE. 

Transcript. — When  the  papers  are  not  identified  as  having  been  used 
on  the  hearing,  the  orders  appealed  from  must  be  affirmed,  p.  233. 
Cited  in  Peltret  v.  Prank,  66  Cal.  34,  to  same  effect. 

63  Cal.  233-234.  BATE  v.  MILLER. 

Statement  on  Motion  for  New  Trial  must  specify  the  particulars  in 
which  the  evidence  is  insufficient,  p.  233. 

Affirmed  in  Heinlen  v.  Heilbron,  71  Cal.  563. 

Motion  to  Amend  Findings  cannot  be  made  after  entry  of  judgment 
and  denial  of  motion  for  new  trial,  p.  234. 

Cited  in  Los  Angeles  v.  Lankershim.  100  Cal.  532,  to  same  effect. 
Affirmed  in  Thompson  v.  Connecticut  Ins.  Co.,  139  Ind.  353. 

63  Cal.  234-235.  SHARON  v.  NUNAN. 

Replevin. — No  demand  necessary  before  commencing  the  action,  p. 
*35. 

Referred  to  in  Brenot  v.  Robinson,  108  Cal.  145,  where  it  was  held 
that  an  averment  in  the  complaint  for  claim  and  delivery  that  a de- 
mand had  been  made  was  sufficient  as  against  a general  demurrer; 
Burchett  v.  Purdy,  2 Okl.  396,  to  same  effect,  where  the  officer  levies 
on  the  property  of  one  not  named  in  the  writ,  or  on  one  person's  prop- 
erty to  pay  the  debt  of  another,  or  when  the  original  taking  was  wrong- 
ful or  the  seizure  illegal  in  any  way,  or  if  the  property  is  found  in  the 
custody  of  a stranger  to  the  writ,  either  actual  or  constructive;  Kd- 
dings  v.  Boner,  1 Ind.  Ter.  178. 

63  Cal.  235  239.  HILLER  v.  COLLINS. 

Motion  to  Dissolve  Injunction. — Plaintiff  may  use  affidavits  in  reply 
to  a verified  answer  which,  on  the  motion,  is  treated  as  an  affidavit, 
p.  *37. 

Cited  in  Smith  v.  Stearns  etc.  Co.,  129  Cal.  61,  noted  under  Falk- 
enburg  v.  Lucy,  35  Cal.  52;  Hefflon  v.  Bowers,  72  Cal.  272,  as  to  when 
the  right  of  plaintiff  to  oppose  by  affidavits  exists.  Note  to  95  Am.  Dec. 
90. 

Complaint  on  Information  and  Belief  not  sufficient  to  support  in- 
junction, p.  237. 

Cited  in  Yuba  County  v.  Cloke,  79  Cal.  245,  to  the  point  that  allega- 
tions in  the  complaint  positively  denied  under  oath  in  the  answer 
would  not  sustain  the  injunction. 

Dissolution  of  Injunction  rests  in  the  discretion  of  the  court  under 
the  circumstances  of  the  case,  p.  238. 

Notes  Cal.  Rep. — 198. 
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Affirmed  in  Blue  Bird  Min.  Co.  v.  Murray,  9 Mont.  475,  to  same  effect; 
the  abuse  of  discretion  was  alone  appealable. 

Stockholder’s  Statutory  Liability  is  concurrent  with  others  existing 
when  statute  was  enacted,  p.  239. 

Cited  in  Sacramento  Bank  v.  Pacific  Bank,  124  Cal.  150,  71  Am.  St. 
Rep.  39,  noted  under  Harmon  v.  Page,  62  Cal.  448. 

63  Cal.  239-240.  HULME  v.  SUPERIOR  COURT. 

Receiver. — When  there  has  been  a wrongful  taking  the  court  may 
order  restoration,  p.  240. 

Affirmed  in  Tapscott  v.  Lyon,  103  Cal.  309,  but  where  a receiver, 
ordered  to  bring  suit  for  recovery  of  specific  goods,  makes  demand  prior 
to  suit  and  the  holder  voluntarily  surrenders  them,  the  receiver’s  pos- 
session is  lawful,  and  surrender  will  not  be  ordered. 

63  Cal.  242-245.  NEWELL  v.  DESMOND. 

Sale  of  Undivided  Interest  in  Personal  Property  by  owner  in  pos- 
session will  be  void  as  to  creditors  of  vendor  unless  accompanied  by 
transfer  of  possession  (see  section  3440  of  the  Civil  Code),  p.  245. 

Affirmed  in  Brown  v.  O’Neal,  95  Cal.  266,  29  Am.  St.  Rep.  114,  as  to 
share  in  a stud  horse  of  which  vendor  remained  in  possession  as  mana- 
ger for  the  co-owners;  Howe  v.  Johnson,  107  Cal.  76,  to  same  effect  as 
principal  case,  and  holding  that  the  transfer  of  possession  should  be 
immediate. 

Statement  on  Motion  for  New  Trial  should  contain  a specification  of 
the  particulars  in  which  the  evidence  is  alleged  to  be  insufficient  full 
enough  to  enable  the  court  to  understand  the  question  presented,  p. 
245. 

Cited  in  State  v.  Yoakam,  103  Cal.  505,  defining  the  object  of  speci- 
fications of  error.  Livestock  G.  P.  Co.  v.  Union  Co.,  114  Cal.  450,  to 
same  effect. 

63  Cal.  245-246.  SPRING  VALLEY  W.  W.  r.  BARTLETT. 

Prohibition  will  not  lie  to  restrain  board  of  supervisors  from  fixing 
water  rates,  p.  246. 

Affirmed  in  Spring  Valley  W.  W.  v.  San  Francisco,  82  Cal.  307,  16 
Am.  St.  Rep.  126,  to  same  point.  Cited  in  State  v.  Hogan,  24  Mont. 
382,  noted  under  People  v.  Board,  54  Cal.  404;  San  Diego  etc.  Co.  v. 
National  City,  174  U.  S.  750,  quoting  Spring  Valley  W.  W.  v.  San 
Francisco,  82  Cal.  307. 

«3  Cal.  246-247.  McVERRY  v.  KIDWELL. 

Street  Assessment. — Findings  that  the  evidence  produoed  showed 
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noncompliance  with  the  contract  will  support  judgment  for  defendant, 
p.  247. 

Cited  in  Santa  Cruz  y.  Bowie,  104  Cal.  287,  to  the  point  that  fraud 
must  be  specifically  pleaded  and  proved. 

63  Cal.  247-252.  SULLIVAN  v.  SHANKLIN. 

Mandamus  will  not  lie  to  compel  the  return  of  land  purchase  money 
paid  to  the  state  while  the  title  is  sub  judioe.  Its  proper  office  defined, 
p.  251. 

Cited  in  Nagle  v.  Wakey,  161  111.  395,  in  dissenting  opinion  of  Phil- 
lips, J.,  who  contended  that  it  applied  to  highway  commissioners  to 
enforce  the  discharge  of  their  duties  to  keep  roads  in  repair.  Note  to 
79  Am.  Dec.  473,  on  judicial  and  ministerial  acts  distinguished. 

63  Cal  252-257.  WRIGHT  v.  ROSEBERRY. 

Swamp  Landa. — Title  does  not,  under  the  act  of  July  23,  1866,  pasB 
to  the  state  from  the  United  States  until  the  land  has  been  certified 
over  to  the  state  by  the  commissioner  of  the  general  land  office,  p. 
255. 

Affirmed  in  Easton  y.  O’Reilly,  63  Cal.  309,  holding  that  under  the 
act  of  1850  the  character  is  not  definitely  fixed  upon  a specific  tract 
until  the  action  of  a proper  federal  officer.  Doubted  in  State  v.  Ports- 
mouth Savings  Bank,  106  Ind.  439,  where  the  act  of  1850  held  to  have 
been  a grant  in  praesenti  of  all  the  swamp  lands  in  the  state. 

63  Cal.  257-261.  PEOPLE  v.  HARRINGTON. 

Quorum  of  Board  represents  the  board,  and  the  action  of  a majority 
of  the  quorum  binds  the  board,  p.  260. 

Affirmed  in  People  v.  Hecht,  106  Cal.  628,  45  Am.  St.  Rep.  101,  hold- 
ing that  a majority  of  the  bot.'d  of  freeholders  constituted  a legal 
board  competent  to  act  in  the  framing  of  a charter;  Turnquist  v.  Drain 
Commrs.,  11  N.  Dak.  518,  drainage  assessment  is  valid  though  only  two 
drain  commissioners  acted. 

Office — County  Hospital. — Practicing  physician  in  is  a county  officer, 
p.  260. 

Cited  in  Wall  v.  Directors  of  Deaf,  Dumb  and  Blind  Asylum,  145  Cal. 
472,  directors  of  deaf,  dumb  and  blind  asylum,  cannot  remove  physician 
during  his  term.  Distinguished  in  People  v.  Wheeler,  136  Cal.  654,  655, 
and  held  inapplicable  to  appointment  under  subdivision  6,  section  25, 
of  County  Government  Act  of  1897. 

63  Cal.  261-268.  CENTRAL  PACIFIC  v.  SHACKELFORD. 

Title  by  Adverse  Possession  must  be  for  prescribed  period,  and  all 
taxes  must  have  been  paid  by  holder,  p.  265,  266. 
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Cited  in  Unger  v.  .Mooney,  63  Cal.  595,  stating  fire  elements  as  nec- 
essary to  establish  a title  by  adverse  possession;  Webb  v.  Clark,  65 
CaL  67,  holding  that  defendant  who  claimed  title  by  adverse  posses- 
sion but  testified  he  had  paid  no  taxes  failed  to  establish  his  title. 
Distinguished  in  Swamp  Land  District  v.  Glide,  112  Cal.  89,  90.  holding 
that  the  ruling  is  not  applicable  to  an  amendment  changing  the  period 
in  the  statute  of  limitations,  and  that  a man  has  no  vested  right  in  the 
running  of  the  statute. 

Amendment  to  Code  is  not  retroactive  unless  expressly  so  declared, 
pp.  264,  265. 

Cited  in  Webber  v.  Clarke,  74  Cal.  19,  with  reference  to  section  325 
of  the  Code  of  Civil  Procedure;  Teralta  Land  Co.  v.  Shaffer,  116  CaL 
522,  58  Am.  St.  Rep.  196,  holding  that  no  part  of  the  Political  Code 
is  retroactive  unless  expressly  so  declared;  cited  in  Estate  of  Richards, 
133  Cal.  527,  noted  under  Sharp  v.  Blankenship,  59  Cal.  288;  Dodge  v. 
Nevada  etc.  Bank,  109  Fed.  731,  as  to  Political  Code,  section  3626  et 
seq. ; Bullard  v.  Smith,  28  Mont.  398,  Laws  of  1899,  page  115,  amending 
Civil  Code,  section  3996,  did  not  make  negotiable  a note  given  before  its 
passage,  which  was  non -negotiable  by  reason  of  its  containing  provision 
for  attorney’s  fees. 

The  rule  stated  aa  to  the  portions  of  amended  Code  sections  which 
are  left  unchanged  and  those  in  which  changes  are  made,  pp.  265,  266. 

Affirmed  in  People  v.  Sutter  St.  Ry.  Co.,  117  Cal.  613,  as  to  section 
502  of  the  Civil  Code  amended  in  1875;  The  Louis  Olsen,  52  Fed.  Rep. 
654,  as  to  section  813  of  the  Code  of  Civil  Procedure,  amended  and  re- 
enacted in  1874;  State  v.  Horton,  21  Nev,  306,  aa  to  an  act  of  1889, 
amending  an  act  of  March  5,  1887,  entitled  “An  act  to  encourage  the 
sinking  of  artesian  wells”;  Fargo  v.  Ross,  11  N.  Dak.  373,  Laws  of  1901, 
chapter  149,  amending  Revised  Code  of  1899,  section  2496,  repeats  part 
of  section  only  which  authorizes  county  treasurers  to  retain  commis- 
sions or  penalties  on  taxes. 

63  Cal.  269-276.  ASTON  v.  NOLAN. 

Right  of  Lateral  Support  is  incident  to  the  land.  The  notice  required 
before  excavating,  under  section  832  of  the  Civil  Code,  aa  amended,  does 
not  relieve  from  the  prudent  care  which  one  excavating  must  take.  How 
far  the  right  extends  to  buildings  on  the  land,  pp.  272,  273. 

Cited  in  Conboy  v.  Dickinson,  92  CaL  604,  to  same  effect,  and  stating 
an  example  of  insufficient  precaution  in  excavating;  Sullivan  v.  Zenicr, 
98  Cal.  348,  holding  that  the  omission  of  the  words  “by  nature”  from 
the  original  section  832  of  the  Civil  Code  did  not  enlarge  the  common 
law  right  of  lateral  support.  Overruled  in  S.  C.,  p.  349,  as  to  right  to 
support  of  a building;  Greei.  v.  Bergc,  105  Cal.  58,  45  Am.  St.  Rep.  28, 
holding  that  the  only  neglect  necessary  to  give  a cause  of  action  is 
the  neglect  to  furnish  the  support  required  by  the  statute;  dissenting 


Digitized  by  Google 


3167 


Notes  on  California  Reports. 


63  Cal.  280-286 


opinion  Bohrer  v.  Harness  Co.,  19  Ind.  App.  614,  520,  main  opinion  sus- 
taining recovery  irrespective  of  negligenoe.  Note  to  60  Am.  Dec.  649, 
on  no  natural  right  to  support  of  building  by  adjacent  land;  note  to 
66  Am.  Dec.  650,  on  notice  to  be  given  to  adjacent  owner  of  building 
before  excavation ; note  to  66  Am.  Dec.  650,  on  prescriptive  right  to 
support  of  buildings.  See,  also,  note  to  66  Am.  Dec.  651,  on  conflicting 
authority;  note  to  76  Am.  St.  Rep.  425,  on  general  subject;  note  to  33 
Am.  St.  Rep.  464,  on  prescription,  the  American  decisions;  note  to  33 
Am.  St.  Rep.  471,  on  duty  of  person  excavating  to  give  notice  to  owner 
of  adjacent  buildings. 

Rule  of  Respondeat  Superior  does  not  apply  where  the  excavation  is 
done  by  an  independent  contractor,  who  is  liable  for  damages,  pp. 
274,  275. 

Doubted  in  Green  v.  Berge,  105  Cal.  57;  45  Am.  St.  Rep.  28,  and  S. 
C.,  pp.  58,  59,  45  Am.  St.  Rep.  29,  saying  that  all  other  authorities  hold 
that  the  landowner  cannot  relieve  himself  of  responsibility  by  making 
a contract  Cited  in  note  to  66  Am.  Dec.  650,  on  work  done  by  con- 
tractor, owner  not  liable;  33  Am.  St.  Rep.  473,  on  acts  of  independent 
contractor. 

63  Cal.  280-281.  GALLOWAY  v.  ROUSE. 

Notice  of  Appeal  may  be  filed  after  servioe.  See  section  940  of  the 
Code  of  Civil  Procedure.  Previous  decisions  inapplicable,  p.  280. 

Approved  in  San  Francisco  etc.  Co.  v.  State,  141  Cal.  358,  declining 
to  dismiss  appeal;  Robinson  v.  Templar  Lodge,  114  CaL  42,  holding 
no  particular  time  after  service  is  prescribed  for  filing. 

G3  Cal.  281-282.  ESTATE  OF  DORLAND. 

The  court  uses  its  own  discretion  in  fixing  attorney’s  fee  in  admin- 
istration and  is  not  bound  by  the  opinions  of  witnesses,  p.  282. 

Approved  in  Estate  of  Straus,  144  CaL  558,  sustaining  allowance; 
Remington  v.  Eastern  Ry.,  109  Wis.  162,  and  Sanders  v.  Graves,  105 
Fed.  850,  applying  rule  in  actions  for  services;  Peyre  v.  Peyre,  79  Cal. 
340,  as  to  fee  in  pending  divorce  proceedings  allowed  with  alimony. 
Limited  in  Freese  v.  Pennie,  110  Cal.  469,  to  the  trial  court,  and  holding 
that  the  decision  will  not  be  interfered  with  except  in  case  of  a plain 
abuse  of  discretion.  Cited  in  Ehlers  v.  Warmack  Bros.,  118  Cal.  312, 
to  same  elTect  as  to  an  architect’s  compensation. 

63  Cal.  282  285.  HANSEN  v.  MARTIN. 

Judgment  on  Appeal  Bond  must  be  jointly  against  both  sureties;  the 
course  pointed  out  by  the  statute  must  be  strictly  pursued,  p.  285. 
Cited  to  same  effect  in  Davis  v.  Heimback,  75  Cal.  262. 
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63  Cal  286-288.  HUTCHINSON  T.  AINSWORTH. 

Mortgage  by  Married  Woman. — Defective  Acknowledgment  may  be 

corrected  in  same  action  with  foreclosure,  p.  288. 

Referred  to  in  Hutchinson  v.  Ainsworth  (being  appeal  from  seoond 
trial  of  same  case),  73  Cal.  453,  holding  the  notary  not  a necessary  party, 
as  the  reformation  of  the  certificate  would  be  made  by  the  court; 
note  to  Williams  v.  Hamilton,  65  Am.  St.  Rep.  485,  513,  on  reformation. 
Distinguished  in  Cox  v.  Holcomb,  87  Ala.  502,  13  Am.  St.  Rep.  82,  as 
resting  on  special  statute,  and  some  of  the  cases  conceded  that  in  the 
absence  of  such  authority  the  court  would  not  assume  to  oorrect  a de- 
fective certificate. 

Certificate  of  Acknowledgment  must  state  that  the  notary  made  the 
married  woman  acquainted  with  the  contents  of  the  instrument,  p. 
288. 

Cited  to  same  effect  in  Beck  v.  Soward,  76  Cal  531,  and  Bollinger  v. 
Manning,  79  Cal.  10. 

63  Cal  288-296.  PEOPLE  v.  HURTADO. 

Depositions  in  Criminal  Cases. — Section  13,  article  I of  the  consti- 
tution is  not  restrictive  of  the  power  of  the  legislature  to  authorize 
the  taking  of  depositions  by  the  defendant  in  all  classes  of  criminal 
cases;  Bcmble:  whether  they  can  be  used  against  the  defendant  in  cases 
of  homicide,  p.  294. 

Explained  in  Willard  v.  Superior  Court,  82  Cal.  460,  and  develop- 
ing the  meaning  of  the  section.  Cited  by  Thornton,  J.,  S.  C.  p.  467, 
in  his  dissenting  opinion  arguing  that  nothing  could  take  away  the 
constitutional  right  of  a prisoner  to  compel  the  attendance  in  court  of 
a prisoner  witness  on  his  behalf. 

Charge  to  Jury. — If  taken  as  a whole  it  fairly  and  correctly  presents 
the  law,  it  will  be  upheld,  though  one  of  the  instructions  fails  to  con- 
tain all  the  conditions  and  limitations,  p.  292. 

Approved  in  People  v.  Clark,  84  CaL  583,  United  States  v.  Cannon, 
4 Utah,  140,  both  to  same  effect;  State  v.  Bartmess,  33  Or.  126,  noted 
under  People  v.  Doyell,  48  Cal.  85. 

Evidence,  in  itself  irrelevant,  cannot  be  admitted  to  support  testi- 
mony which  is  relevant,  p.  291. 

Cited  in  People  v.  Mitchell,  94  Cal  554,  as  governing  the  admissibility 
of  testimony  in  rebuttal. 

Prosecution  by  Information  in  felony  cases  is  not  forbidden  by  the 
federal  constitution  in  states  where  that  procedure  is  authorized  by  the 
state  constitution,  p.  294. 

Cited  as  a case  in  point  in  State  v.  Boswell,  104  Ind.  543.  Note  the 
principal  case  after  being  affirmed  as  appears  above  (63  Cal.  288)  went 
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back  to  the  trial  court,  and  on  the  day  for  fixing  the  date  for  execu- 
tion defendant's  counsel  raised  the  question  that  all  the  proceedings 
were  invalid  because'  founded  on  information  instead  of  indictment, 
and  argued  that  the  provision  in  the  constitution  of  California,  article 
I,  section  8,  was  in  conflict  with  the  fifth  and  fourteenth  articles  of 
amendment  of  the  constitution  of  the  United  States.  The  objection 
was  overruled  and  on  appeal  the  decision  was  sustained.  (See  64 
Cal.,  cases  not  reported  XVIII.)  From  this  decision  error  was  taken 
to  the  supreme  court  of  the  United  States;  Hurtado  v.  California,  110 
U.  S.  516,  where  after  an  elaborate  discussion  of  the  question  it  was 
held  that  a proceeding  by  information  after  examination  and  commit- 
ment by  a magistrate  instead  of  by  presentment  and  indictment  by  a 
grand  jury  was  "due  process  of  law.” 

Murder. — Adultery  of  defendant’s  wife  will  not  reduce  degree  of  crime 
of  murder  of  her  paramour,  p.  296. 

Cited  in  dissenting  opinion  in  Gafford  v.  State,  122  Ala.  73,  discuss- 
ing admissibility  of  evidence  of  such  adultery. 

63  CaL  299-301.  EX  PARTE  HARRISON. 

Gambling. — Section  330  of  the  Penal  Code  prescribes  minimum  and 
maximum  of  fine  and  maximum  of  imprisonment;  it  gives  no  right 
to  pay  either  fine  or  costs  by  imprisonment  at  the  rate  of  one  dollar 
per  day,  p.  300.  , 

Cited  in  Ex  parte  Sing  Ah  Tong,  84  Cal.  166,  167,  holding  that  a judg- 
ment of  a fine  and,  in  default,  imprisonment  at  the  rate  of  one  day  for 
each  dollar  fine  is  not  void  when  the  fine  and  the  term  of  imprisonment 
are  both  within  the  limits  defined  in  section  330;  State  v.  Sheppard, 
15  Oreg.  603,  holding  that,  a statute  authorising  imprisonment  until 
the  amount  of  a fine  is  paid  will  not  permit  a sentence  of  imprisonment 
until  the  aggregate  of  fine  and  costs  is  paid. 

63  Cal.  302,  303.  YOUNG  v.  MILLER. 

Maker  and  Indorser  of  a note  may  be  joined  aa  parties  defendant  in 
same  action,  p.  302. 

Cited  as  a case  in  point  in  Loustalot  v.  Calkins,  120  CaL  690. 

63  CaL  303,  304.  BROWN  r.  DELAVAU. 

Injunction. — Costs  are  not  allowable  where  injunction  Is  denied  and 
judgment  is  for  less  than  three  hundred  dollars,  p.  303. 

Distinguished  in  McCarthy  v.  Gaston  R.  etc.  Oo.,  144  GaL  546,  noted 
under  Himes  v.  Johnson,  61  Cal.  259. 

Appeal  from  order  made  after  judgment  cannot  be  entertained  If 
the  order  is  not  excepted  to,  p.  304. 
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Cited  in  Mining  Co.  t.  Weinstein,  7 Mont.  362,  a*  holding  that  an 
appealable  order,  although  deemed  to  be  excepted  to  in  law,  neverthe- 
less must  be  made  part  of  the  judgment-roll  by  bill  of  exceptions. 

63  Cal.  304.  BUCKNER  v.  VEUVE. 

Prohibition  i*  not  the  remedy  to  prevent  the  usurpation  of  an  office 
— quo  warranto  is,  p.  304. 

Approved  in  People  v.  Toal,  86  Cal.  338,  but  held  not  to  apply  where 
the  question  was  as  to  the  existence  of  the  office.  Cited  in  Walcott 
v.  Wells,  21  Nev.  65,  37  Am.  St-  Rep.  484,  holding  that  the  right  of  a 
de  facto  judge  to  try  a case  oould  only  be  tested  on  a writ  of  quo 
warranto. 

13  Cal.  305-310.  EASTON  v.  O’REILLY. 

Amended  Complaint  takes  the  place  of  the  original,  hat  commence- 
ment of  the  action  dates  from  the  filing  of  the  original  complaint,  p. 
308. 

Approved  in  Frost  v.  Witter,  132  Cal.  427,  84  Am.  St.  Rep.  59,  noted 
under  Lorenxana  v.  Camarillo,  45  Cal.  125;  Vanderslice  v.  Matthews, 
79  Cal.  277,  and  that  the  statute  of  limitations  does  not  bar  the  action 
where  the  amended  complaint  is  filed  after  the  statutory  time;  White 
▼.  Soto,  82  Cal.  658,  to  the  point  that  an  amended  complaint  relates 
back  to  the  date  upon  which  the  original  was  filed;  and  see  Harrison  t. 
McCormick,  122  Cal.  654,  as  to  bar  as  to  new  defendant  so  brought  in. 

Patent  raises  the  presumption  that  all  necessary  steps  had  been  taken 
prior  to  its  issue  to  support  its  validity,  p.  309. 

Cited  in  Edwards  v.  Rolley,  96  Cal.  411,  31  Am.  6t.  Rep.  235,  to  same 
point. 

83  Cal.  310-311.  SAVINGS  AND  LOAN  SOCIETY  ▼.  HORTON. 

Correction  of  Decree  may  be  made  by  the  court  as  to  computations 
or  clerical  errors,  but  such  correction  does  not  change  the  date  of  the 
entry  so  as  to  extend  the  time  of  appeal,  p.  311. 

Affirmed  in  Fallon  v.  Brittan,  84  Cal.  514,  holding  that  the  correc- 
tions might  be  made  even  after  an  appeal.  Distinguished  in-  Spencer 
v.  Troutt,  133  Cal.  609,  discussing  right  of  defendant  to  appeal  whose 
name  was  omitted  from  the  original  judgment. 

63  CaL  312-317.  WALKER  v.  BUFFANDEAU. 

Findings. — What  they  must  contain  as  to  ultimate  and  probative 
facts,  p.  315. 

Cited  in  Bull  v.  Bray,  89  Cal.  293,  to  support  ruling  of  necessary 
findings  in  action  to  set  aside  deeds  on  the  ground  of  fraud. 
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Prior  Record  of  one  of  two  mortgages  does  not  necessarily  establish 
priority  of  execution,  p.  317. 

Cited  in  Bank  of  Ukiah  v.  Petaluma  Bank,  100  Cal.  581,  aa  authority 
for  the  proposition  that  the  lien  of  a mortgage  attached  on  the  execu- 
tion, not  the  recording  of  the  instrument;  Sheldon  ▼.  Brown,  72  Minn. 
488,  holding  contemporaneous  execution  presumed. 

83  CaL  317-318.  O’KANE  r.  DALY. 

Notice  of  Appeal  by  one  of  sereral  defendants  must  be  served  on 
all  codefendant*  interested  and  affected  as  well  as  plaintiff,  p.  318. 

Distinguished  in  William*  v.  S.  C.  Min.  Assn.,  66  Cal.  196,  in  a case 
where  only  a modification  was  sought  which  could  not  affect  the  rights 
of  the  parties  not  served  with  notice.  Cited  in  Millikin  v.  Houghton, 
75  CaL  540,  interpreting  the  term,  “adverse  party,”  in  section  940  of  the 
Code  of  Civil  Procedure;  In  re  Castle  Dome  Min.  Co.,  79  Cal.  249; 
Lancaster  v.  Maxwell,  103  Cal.  68;  Vincent  v.  Collins,  122  Cal.  390; 
Bank  v.  Savings  Land  B.  Oo.,  18  Utah,  199,  all  to  same  effect  as  the 
principal  case. 

63  Cal.  319-324.  KIRSCH  v.  BRIGARD. 

Ejectment  may  be  maintained  by  a tenant  whose  tenanoy  expire* 
before  the  trial,  and  how  that  fact  must  be  set  up,  p.  322,  323. 

Cited  in  Kirsch  v.  Smith,  64  Cal.  14,  on  the  point  that  amendments 
will  not  be  disturbed  except  for  abuse  of  discretion. 

63  Cal.  324-325.  NEVADA  BANK  v.  DRESBACH. 

Affidavit  of  Merit*  is  required  to  support  motion  to  vacate  judgment, 
p.  325. 

Cited  in  Tuttle  v.  Scott,  119  Cal.  588,  as  being  too  vague,  and  as  to 
the  effect  of  a plea  of  discharge  in  bankruptcy. 

63  Cal.  326-328.  GARDNER  v.  OMNIBUS  RAILROAD  COMPANY. 

Salary  of  Employee.— A signed  receipt  left  with  the  employer’s  secre- 
tary as  his  agent  for  safe  custody  binds  the  employee,  p.  327. 

Distinguished  in  Carroll  v.  People’s  Ry.  Co.,  14  Mo.  App.  495,  where 
it  was  clear  that  the  money  was  left  undrawn  with  the  secretary  and 
treasurer  as  representing  the  company,  holding  the  signed  pay-roll  did 
not  bar  recovery  from  the  company. 

63  Cal.  332-333.  DUFFICY  v.  SHIELDS. 

Chattel  Mortgage  on  hotel  furniture  is  void  when  it  is  intended  to 
secure  more  than  the  purchase  price  of  the  furniture,  p.  333.  ■ 

Mentioned  in  San  Francisco  Breweries  v.  Schurtz,  104  Cal.  420,  aa 
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haring  been  cited  by  appellant  to  hold  that  a mortgage  of  saloon  fix- 
tures and  other  personal  property  not  mortgageable  was  wholly  roid, 
the  court  stating  that  the  principal  case  was  also  cited  in  In  re  Fischer, 
94  Cal.  523,  and,  to  the  extent  that  it  (the  principal  case)  did  so 
declare,  it  was  in  effect  overruled  by  the  last-named  case,  and  was  no 
longer  authority. 

Note. — In  the  case  of  In  re  Fischer,  94  Cal.  623,  above  referred  to, 
the  principal  case  was  cited  by  appellant’s  counsel,  but  uot  by  the  court 
in  its  opinion  as  authority  for  the  proposition  that  the  mortgage  was 
wholly  void  for  a failure  to  strictly  comply  with  the  provisions  of  the 
Civil  Code,  but  in  what  respect  the  report  does  not  state,  and  the  oourt 
held  that  a mortgage  of  printing  presses  was  not  wholly  void  because 
it  included  other  property  not  mortgageable.  It  is  conceived  that  the 
court  in  the  case  of  San  Francisco  Breweries  v.  Schurti,  supra,  if  it 
intended  to  overrule  the  principal  case,  and,  also,  the  writer  of  the 
annotation  to  section  2955  of  the  Civil  Code  (Deering’s),  subdivision 
eight,  in  stating,  on  the  authority  of  the  principal  case,  that  “if  the 
chattel  mortgage  on  the  furniture  in  a hotel  included  other  property 
it  would  be  void,”  have  both  misread  the  decision  of  the  principal  case, 
and  also  overlooked  the  fact  that  subdivision  eight  of  section  2955  of 
the  Civil  Code  contains  a special  feature,  not  found  in  any  of  the  other 
subsections,  to  the  effect  that  a mortgage  on  hotel  furniture  can  only 
be  given  to  secure  the  purchase  money  of  the  articles  mortgaged,  and 
that  the  decision  in  the  principal  case  turned  on  this  one  point,  viz., 
that  there  the  mortgage  was  given  to  secure  something  else,  namely, 
the  purchase  money  for  the  hotel  or  part  of  it,  and  was  not  held  void 
because  it  included  other  property,  viz.,  the  lease  of  the  hotel.  The 
principal  case  therefore  has  not  been  overruled. 

63  Cal.  333-339.  PEOPLE  ▼.  BLANDING. 

Legislature. — OflBoer  may  be  confirmed  at  extra  session,  although  eon- 
firmation  not  specified  in  proclamation,  p.  338. 

Distinguished  in  People  v.  Curry,  130  Cad.  89,  holding  passage  of 
charter  not  allowable  unless  so  proclaimed. 

63  Cal.  340-341.  SAVAGE  v.  SWEENEY. 

New  Trial. — Order  granting,  on  the  ground  of  insufficiency  of  evi- 
dence to  justify  the  decision,  will  not  be  disturbed  exoept  for  abuse 
of  discretion,  p.  341. 

Approved  in  Reclamation  Co.  v.  Cunningham,  71  Cal.  222. 

63  Cal.  341-343.  BLUM  v.  SUNOL. 

New  Trial. — Where  there  has  been  a conflict  of  evidenoe  the  lower 
court  on  a review  of  the  evidence  exercises  its  dircretion,  which  will 
not  be  interfered  with  unless  abused,  p.  343. 
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Cited  in  Mullins  ▼.  Wieland,  68  Cal.  233,  holding  that  same  rule  ap- 
plies when  the  trial  was  before  a jury;  Wilson  v.  California  C.  R.  R. 
Cs.,  94  Cal.  108,  to  same  effect  where  the  motion  was  made,  and  the 
statement  settled  by  the  trial  judge  and  granted  by  his  successor  in 
office;  so,  also,  Reay  v.  Butler,  95  Cal.  215;  Jones  v.  Saunders,  103  Cal. 
079. 

63  Cal.  343  345.  BRIGGS  v.  HAYCOCK. 

Conversion. — Refusal  to  surrender  property  warehoused  on  tender  of 
the  charges  due  amounts  to  a conversion,  p.  345. 

Cited  in  note  to  24  Am.  St.  Rep.  807,  on  demand  and  refusal  as  evi- 
dence of  conversion. 

63  Cal.  345-346.  PEOPLE  v.  GIESEA. 

Appealable  Order. — An  order  dismissing  a case  (criminal)  and  dis- 
charging the  defendant,  is  a final  judgment  and  appealable,  p.  346. 
Cited  to  same  effect  in  People  v.  More,  68  Cal.  504. 

Discharge  for  Delay  in  bringing  on  trial;  section  1382  of  the  Penal 
Code  does  not  apply  where  the  sustaining  of  defendant’s  demurrer  has 
necessitated  an  appeal,  p.  346. 

Cited  in  dissenting  opinion  in  In  re  Bogerow,  133  Cal.  358,  85  Am.  St. 
Rep.  185,  construing  Penal  Code,  section  1382;  People  v.  Lundin,  120 
CaL  311,  to  same  effect,  where  on  defendant’s  appeal  the  case  is  re- 
manded for  a second  trial. 

63  Cal.  346-349.  ESTATE  OF  ROSE. 

Probate  Decree  directing  sale  of  real  estate  held  invalid  by  reason  of 
defects  in  the  petition. 

Referred  to  in  S.  C.,  80  Cal.  175,  179,  being  a second  appeal  in  the 
same  estate  on  other  points;  see,  also,  S.  C.  66  Cal.  242;  S.  C.  72  CaL 
577. 

63  Cal.  349-351.  ESTATE  OF  ROSE. 

Administrator’s  Account. — Vouchers  must  be  produoed.  Orders  on 
the  administrator  for  payment  are  not  vouchers,  p.  349,  350. 

Cited  in  Estate  of  Hilliard,  83  Cal.  426,  reason  not  apparent.  Referred 
to  also  in  S.  C.,  80  Cal.  179,  vide  note,  supra. 

63  CaL  352-353.  CASSIDY  v.  CASSIDY. 

Divorce. — A finding  that  all  the  material  allegations  in  the  complaint 
are  fully  sustained  and  proved  is  insufficient,  p.  352. 

Approved  in  Musselman  v.  Musselman,  140  Cal.  197,  noted  under 
Ladd  v.  Tully,  61  Cal.  277;  Warren  v.  Robinson,  71  Cal.  381,  as  to  a 
like  finding  in  an  action  for  materials  furnished  and  labor  performed. 
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General  Demurrer  will  not  hold  when  one  of  several  counts  in  the 

complaint  states  a cause  of  action,  p.  352. 

Cited  in  Hulsman  v.  Todd,  06  Cal.  230,  to  same  effect  when  the  com- 
plaint states  facts,  though  imperfectly,  and  shows  that  plaintiff  is  en- 
titled to  relief,  cither  legal  or  equitable. 

03  Cal.  355-357.  BANK  y.  GOVE.  49  Am.  Rep.  92. 

Promissory  Note. — The  purchaser  of  an  overdue  note  from  one  who 
acquired  it  before  maturity  and  is  unaffected  by  any  infirmity  in  it, 
is  relieved  of  any  equities  between  the  original  parties,  pp.  356,  357. 

Cited  in  Koehler  v.  Dodge,  31  Neb.  337,  28  Am.  St.  Rep.  524,  on  the 
law  of  purchase  of  a negotiable  note  after  maturity  from  an  innocent 
holder;  Donnerborg  v.  Oppcnheimer,  15  Wash.  293,  to  same  effect.  Note 
to  84  Am.  Dec.  401,  on  what  amount  paid  constitutes  purchaser  for 
value;  note  to  11  Am.  St.  Rep.  323,  on  rights  of  transferee  from  bona 
fide  holder. 

63  Cal.  359-365.  ANGLO  BANK  y.  GRANGERS’  BANK. 

Stock  Certificate,  which  does  not  show  on  its  face  that  no  transfer 
on  the  books  will  be  made  until  all  dues  have  been  paid,  is  not  actual 
or  constructive  notice  of  a by-law  to  that  effect,  p.  364. 

Cited  and  distinguished  ih  Jennings  v.  Bank,  79  Cal.  331,  12  Am.  St. 
Rep.  51,  holding  that,  when  the  certificate  contained  such  condition, 
the  transferee  was  put  upon  notice  to  inquire;  Trust  and  Savings  Co. 
v.  Home  Lumber  Co.,  118  Mo.  461,  as  to  failure  to  print  such  a by-law 
being  a waiver  of  it;  note  to  85  Am.  Dec.  621,  on  by-law  cannot 
enlarge  corporate  powers;  note  to  6 Am.  St.  Rep.  839,  on  liability 
of  transferee  of  stock  for  unpaid  calls;  note  to  43  Am.  St.  Rep.  156, 
on  limitations  of  power  of  private  corporations  to  enact  by-laws;  note 
to  57  Am.  St.  Rep.  393,  on  transfers  of  stock. 

By-laws,  which  attempted  to  create  a lien  in  favor  of  the  corpora- 
tion against  a bona  fide  purchaser  for  value  without  notice,  was  in 
conflict  with  section  324  of  the  Civil  Code,  p.  364. 

Cited  in  Ranch  Land  Co.  v.  Herberger,  82  Cal.  803,  but  no  opinion 
expressed;  Bank  v.  Durfee,  118  Mo.  444;  40  Am.  St.  Rep.  402. 

Transfer  of  Stock  valid  according  to  the  provisions  of  the  law,  en- 
titles the  transferee  to  have  it  transferred  on  the  books  of  the  cor- 
poration, p.  364. 

Cited  in  Trust  and  Savings  Co.  v.  Home  Lumber  Co.,  118  Mo.  459,  to 
same  effect. 

63  Cal.  386,  367.  BARTLETT  v.  COTTLE. 

Recovery  of  Debt  Secured  by  Mortgage. — An  action  on  the  note  alone 
cannot  be  maintained,  p.  367. 
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Cited  In  Bull  v.  Coe,  77  Cal.  60,  11  Am.  St.  Rep.  239,  holding  that, 
where  no  personal  judgment  i*  sought,  the  suit  for  foreclosure  need 
not  embrace  the  whole  of  the  mortgaged  property,  but  that  the  mort- 
gage is  thereby  waived  as  to  the  part  omitted;  Lavenson  v.  Soap  i'o., 
80  Cal.  248,  13  Am.  St.  Rep.  149.  as  authority  for  ruling  that  a mort- 
gagee had  concurrent  remedies  at  law  for  damages,  or  in  equity  to 
restrain  threatened  waste;  Barbieri  v.  Ramelli,  84  Cal.  157,  holding  that 
an  action  for  debt  on  the  promissory  note  secured  by  a mortgage  will 
not  lie;  that  the  remedy  is  by  foreclosure.  Note  the  decision  is  by 
Thornton,  J.,  who  states  that  the  head  note  in  the  principal  case  was 
Incorrect  and  misleading,  and  that  the  court  did  not  there  decide  that 
an  action  could  not  be  maintained  on  the  note  alone,  unless  the  security 
was  valueless.  Cited  in  McKean  v.  German-Americnn  Sav.  Bank,  118 
Oal.  336,  337,  reaffirming  the  rule  of  the  principal  case,  that  the  remedy 
must  be  first  sought  in  foreclosure;  Woodward  v.  Brown.  119  Cal.  291, 
63  Am.  St.  Rep.  113,  holding  that  a mortgagee  cannot,  without  the  con- 
sent of  the  mortgagor,  release  part  of  the  security  and  have  a deficiency 
judgment  against  him;  Bank  v.  Williams,  2 Idaho,  626,  holding  that 
where  a mortgage  wns  given  to  secure  a note  and  to  protect  a surety, 
and  the  security  was  of  value,  an  action  could  not  be  maintained  on 
the  note  alone  against  the  maker  and  surety,  ignoring  the  mortgage 
(note  in  this  case  the  principal  case  is  cited  according  to  the  meaning 
given  in  it*  head  note,  which  was  subsequently  repudiated  by  Thorn- 
ton, J.,  vide,  supra! ; note  to  Colby  v.  McClintoek,  73  Am.  St.  Rep.  564, 
on  general  subject.  Distinguished  in  Rudolph  v.  Herman,  4 S.  Dak. 
288.  holding  that  the  ruling  in  the  principal  case  was  founded  on  the 
special  statute  of  California,  and  that  under  the  North  Dakota  statute 
an  action  at  law  on  the  note  wns  distinctly  allowed.  Cited  in  Winter* 
T.  Hub  Min.  Co.,  57  Fed.  Rep.  292.  following  the  ruling  of  the  princi- 
pal case,  but  pointing  out  that  it  depended  upon  special  statute.  Conf: 
Ould  v.  Stoddard,  54  Cal.  613. 

63  Cal.  367-369.  FISK  ▼.  MILLER. 

Note. — Indorser  of  not*  before  delivery  Is  liable  as  indorser,  p.  368. 

Cited  in  note  to  Cadwallader  v.  Hirschfleld,  72  Am.  St.  Rep.  682,  on 
general  subject. 

63  Cal.  369-370.  SUNOL  ▼.  MOLLOY. 

Cropping  Lease,  whereby  landlord  and  tenant  become  tenants  in  com- 
mon of  the  crop,  mortgagee  of  tenant  succeed*  to  his  contract  rights, 
and  his  refusal  to  deliver  the  landlord's  share  of  the  crop  is  conver- 
sion, p.  370. 

Distinguished  as  not  in  point  in  Stockton  S.  and  L.  Soc.  v.  Purvi*, 
112  Cal.  243,  53  Am.  St.  Rep.  215,  where  the  lease  reserved  a fixed 
money  rent  and  there  was  an  oral  agreement  that  the  crop  should  b* 
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security  for  its  payment.  Approved  in  Riddle  v.  Dow,  98  Iowa,  29,  in 
dissenting  opinion  of  Granger,  J. 

63  Cal.  371-374.  SCHMIDT  T.  NUNAN. 

Delivery  of  Possession  of  property  to  a bailee  for  the  purchaser  is 
delivery  to  the  purchaser,  and  it  cannot  be  attached  for  a debt  of  the 
vendor,  p.  374. 

Cited  in  West  v.  Humphery,  21  Nev.  85,  holding  that  a carrier  is  the 
bailee  of  the  person  to  whom,  not  by  whom,  the  goods  are  sent;  note 
to  97  Am.  Dec.  347,  on  what  delivery  sufficient  as  against  creditors 
and  subsequent  purchasers. 

Replevin. — Interest  is  allowable  by  way  of  damages  from  date  of 
taking,  p.  374. 

Cited  in  Black  v.  Vermont  M.  Co.,  137  Cal.  685,  noted  under  Kelly  v. 
McKibben,  54  CaL  192. 

63  Cal.  375-379.  BRYCE  ▼.  JOYNT.  49  Am.  Rep.  94. 

Before  books  can  be  introduced  to  prove  partnership  there  must  be 
preliminary  testimony  to  justify  their  admission,  the  sufficiency  of 
which  is  for  the  trial  court,  p.  378. 

Cited  in  Dennis  v.  Kolm,  131  Cal.  94,  applying  rule  to  declarations 
of  alleged  partners;  Webster  v.  San  Pedro  Lumber  Co.,  101  Cal.  329, 
to  same  effect  as  to  any  kind  of  documentary  evidence,  and  that  the 
decision  would  not  be  disturbed  except  for  abuse  of  discretion. 

63  CaL  379-381.  TRENOUTH  v.  GORDON. 

Ejectment — Plaintiff  cannot  recover  when  title  is  in  third  person, 
p.  380. 

Cited  In  Pacific  Bank  v.  Hannah,  90  Fed.  80,  denying  recovery  under 
facts  stated. 

63  CaL  381-382.  MOHLE  v.  TSCHIRCH. 

Preferred  Claims  for  Labor. — Section  1206  of  the  Code  of  Civil  Pro- 
cedure is  not  unconstitutional.  It  provides  for  notioe  to  the  attach- 
ing  creditor.  It  is  not  special  legislation,  pp.  382,  383. 

Cited  in  Alexander  v.  Archer,  21  Nev.  28,  as  applicable  to  a similar 
statute  in  Nevada;  Gleason  r.  Tacoma  Hotel  Co.,  16  Wash.  415,  as 
applying  to  similar  statute  in  Washington  state;  State  v.  Britton,  80 
Mo.  62. 

63  CaL  384-385.  BIAGI  v.  HOWES. 

Appeal  without  undertaking  will  be  refused  a hearing,  p.  3S5. 
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Followed  in  Stratton  v.  Graham,  68  CaL  169;  Duffy  v.  Greenbaum,  72 
Cal.  160,  distinguishing  the  undertakings  under  sections  641  and  942 
of  the  Code  of  Civil  Procedure;  also,  in  Bellegarde  v.  San  Francisco 
Bridge  Co.,  80  Cal.  62;  Perkins  v.  Cooper,  87  Cal.  243;  Centerville  Co. 
v.  llach told,  109  Cal.  114,  as  to  the  former  and  present  practice  in  such 
cases;  Cook  v.  Railway  Co.,  7 Utah,  420,  denying  right  to  file  new 
undertaking  when  original  filed  too  late. 

63  Cal.  390-391.  FINN1GAN  r.  HIBERNIA  SAVINGS  AND  LOAN 
SOCIETY. 

Earnings  of  Wife  are  not  liable  for  debts  of  husband,  p.  391. 

Cited  in  note  to  86  Am.  Dec.  635,  on  wife’s  earnings. 

63  Cal.  391-394.  JOHNSON  v.  BROWN. 

Coterminous  Owners. — Where  each  has  had  adverse  possession  for 
more  than  five  years  up  to  a division  line,  recognised  by  each  os  the 
true  line,  both  are  estopped  from  questioning  it,  p.  393. 

Approved  in  Quinn  v.  Windmiller,  67  Cal.  464,  but  held  not  to  apply 
where  the  line  was  never  settled  and  agreed  upon  as  to  the  true  bound- 
ary; Water  Co.  v.  Richardson,  72  Cal.  601;  Hughes  v.  Wheeler,  76  CaL 
234,  holding  that  the  sufficiency  of  the  manner  in  which  estoppel  was 
pleaded  will  not  be  reviewed  on  appeal.  Cited  in  notes  to  94  Am.  Dec. 
742,  on  title  by  adverse  possession;  96  Am.  Dec.  209,  on  same  subject. 

Statute  of  1878  making  payment  of  taxes  an  essential  element  of 
adverse  possession,  is  not  retrospective,  p.  393. 

Approved  in  Heilbron  v.  Heinlen,  72  Cal.  378;  and  Webber  v.  Clarke, 
74  CaL  19,  both  to  same  effect. 

63  Cal.  394-396.  QUIMBY  v.  LYON. 

Demand  of  Payment  need  not  be  alleged  In  an  action  for  money  had 
and  received,  p.  395. 

Cited  in  Pierce  v.  Whiting,  63  Cal.  641,  to  same  effect  where  there  is 
an  unqualified  promise  to  pay,  either  generally  or  on  demand;  also  in 
People  v.  Central  Pacific  Co.,  76  Cal.  42,  to  the  point  that  in  such  ease 
there  need  be  no  averment  of  demand.  Approved  in  Drew  v.  Pedlar, 
87  Cal.  452,  22  Am.  St.  Rep.  264;  and  Rhodes  v.  Webb  Co.,  16  Ind.  App. 
196,  applying  rule  to  mechanic's  lien  case. 

63  CaL  396,  397.  PETTIGREW  v.  DOBBELAAR. 

Deed — Sufficiency  of  Description. — “All  lands  belonging  to  vendor" 
will  pass  title,  p.  397. 

Cited  in  Knowlton  v.  Dolan,  151  Ind.  85,  86,  noted  under  Lick  v. 
O’Donnell,  3 CaL  59;  Idaho  G.  Min.  Co.  v.  Union  Min.  Co.,  6 Idaho,  120, 
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deed  conveying  certain  mine  and  all  grantor’s  property,  real,  persona) 
and  mixed,  located  in  certain  county,  passed  title  to  another  mining 
claim  in  said  county;  McCulloh  v.  Price,  14  Mont.  322,  43  Am.  St.  Rep. 
639,  that  “all  and  singular  the  lands  belonging  to  the  party  of  first 
part,”  is  sufficient;  Higgins  v.  Higgins,  121  Cal.  488,  as  to  lien  on 
“his  estate.” 

Description  of  land  in  San  Francisco  as  “Gift-map,  No.  2,  lots  406, 
407”  sufficient  if  there  was  a map  of  lands  in  San  Francisco  known  by 
that  name,  p.  397. 

Cited  in  Olsen  v.  Rogers,  120  Cal.  227,  as  to  land  described  in  com- 
plaint as  “Lot  No.  318  as  delineated  upon  gift-map,  No.  3." 

63  Cal.  397-402.  JENNINGS  v.  LE  ROY. 

Street  Law. — The  act  of  1878  authorizing  the  grading  of  Bay  street, 
San  Francisco,  is  a modification  of  and  supplemental  to  the  general 
street  laws  then  in  force.  It  is  not  unconstitutional,  p.  401. 

Cited  in  Onderdonk  v.  San  Francisco,  76  Cal.  636;  to  same  effect  Jen- 
nings v.  Le  Breton,  80  Cal.  10,  holding  that  the  sole  remedy  of  an  owner 
for  alleged  defective  work  was  an  appeal  to  the  board  of  supervisors; 
Ede  v.  Knight,  93  Cal.  166,  affirming  the  constitutionality  of  the  act. 

The  assessment  under  section  twelve  of  the  street  law  of  1871,  1872, 
is  prima  facie  evidence  of  validity  of  prior  proceedings,  p.  401. 

Cited  in  Reid  v.  Clay,  134  Cal.  210,  applying  rule  to  proceedings 
under  act  of  1889;  Fanning  v.  Leviston,  93  CaL  187,  holding  that  the 
character  given  to  the  evidence  of  the  assessment  extended  to  all  the 
proceedings  upon  which  it  was  based;  but  in  Witter  v.  Bachman,  117 
Cal.  323,  that  it  did  not  extend  to  proceedings  subsequent  to  the  assess- 
ment. 

63  Cal.  402-404.  ESTATE  OF  PALOMARES. 

Probate  Homestead  under  Code  of  Civil  Procedure,  section  1464,  may 
be  set  apart  without  prior  general  notice  to  creditors,  p.  403. 

Cited  in  Estate  of  Atwood,  127  Cal.  430,  denying  right  to  vacate  let- 
ters for  failure  to  publish  notice  to  creditors  when  estate  is  less  than 
fifteen  hundred  dollars. 

63  Cal.  404-408.  TRENOUTH  r.  GILBERT. 

Action  to  Establish  a Trust  by  one  claiming  to  be  a eotenant  of  a 
tract  of  land. 

Referred  to  in  Trenouth  v.  Gilbert,  86  Cal.  686,  second  appeal,  S.  C 

63  Cal.  414-417.  ESTATE  OF  MAGEE. 

Succession  to  Estate  by  Illegitimates  Is  provided  for  by  sections  1337, 
1388  of  the  Civil  Code.  Section  1386  applies  to  legitimates,  p.  417. 
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Cited  in  Estate  of  Jessup,  81  CaL  438  (in  the  original  opinion  on  the 
hearing  of  the  case  in  Bank,  which  was  reversed  on  a rehearing),  hold- 
ing that  the  principal  case  had  no  application  to  a case  of  adoption  by 
the  father;  Blythe  v.  Ayres,  86  Cal.  582,  holding  that  if  section  1387 
was  a statute  of  descent,  pure  and  simple,  the  plaintiff  (an  illegitimate 
child)  was  entitled  to  all  the  benefits  of  it,  regardless  of  domicile,  status 
or  extraterritorial  operation  of  state  laws;  Eddie  v.  Eddie,  8 N\  Dak. 
381,  73  Am.  St.  Rep.  770,  construing  similar  local  statutes;  note  to  12 
Am.  St.  Rep.  102,  on  illegitimate  children. 

63  Cal.  417-421.  ADAMS  ▼.  DOHRMANN. 

New  Trial. — Statement  must  be  certified,  settled  and  signed  by  the 
judge  before  the  motion  is  heard.  After  that  when  the  appeal  is  per- 
fected the  lower  court  loses  jurisdiction  over  the  case  and  cannot  make 
another  record,  p.  419. 

Cited  in  Beets  v.  Chart,  79  Cal.  186,  holding  that  an  uncertified  state- 
ment cannot  be  considered,  either  as  a statement  or  bill  of  exceptions. 
Doubted  as  of  authority  in  Jackson  v.  Puget  Sound  Lumber  Co.,  115 
Cal.  835,  holding  that  the  filing  of  an  uncertified  bill  of  exceptions  by 
mistake  of  the  clerk  ought  to  be  considered  as  error,  and  on  a timely 
request  should  be  certified  and  refiled.  Approved  in  Raymond  v.  Thex- 
ton,  7 Mont.  304,  the  Montana  statute  corresponding  with  the  California 
Code;  Scherrer  v.  Hale,  9 Mont.  64,  to  same  effect  in  Parrot  v.  City 
of  Hot  Springs,  9 S.  Dak.  206,  to  same  effect;  as  also  Slater  V.  Rail- 
way Co.,  8 Utah,  180. 

Code  provisions  as  to  computation  of  time  do  not  apply  to  the  su- 
preme court  which  is  by  the  constitution  always  open  for  the  trans- 
action of  business,  pp.  420,  42). 

Cited  in  Herrlich  v.  McDonald,  83  Cal.  506,  holding  that  a remittitur 
issues  at  the  end  of  thirty  days  after  filing  of  the  opinion;  Niles  v. 
Edwards,  95  Cal.  47,  holding  a modification  in  a judgment  of  the  su- 
preme court  may  be  mnde  at  any  time  within  thirty  days,  and  is  not 
affected  by  failure  of  the  clerk  to  enter  the  modifying  order  until  after 
the  thirty  days  have  expired;  Brown  v.  Leet,  136  111.  206,  in  dissenting 
opinion  of  Baker,  J.,  as  to  exclusion  of  Sunday;  note  to  78  Am.  St.  Rep. 
<77. 


63  Cal.  421-426.  PEOPLE  v.  RATEN. 

Murder  of  First  Degree. — The  question  of  malioe  is  for  the  jury,  p, 
426. 

Cited  in  People  v.  Martinez,  66  Cal.  281,  to  same  effect. 

Self-Defense. — The  burden  of  proving  justification  is  on  the  defend- 
ant, and  he  may  show  it  by  a prcpondrance  of  evidence  only,  p.  422. 

Approved  in  People  v.  Knapp,  71  Cal.  8,  holding  that  an  instruction 
to  this  effect  was  good:  People  v.  Bushton,  80  Cal.  165,  to  same  effect; 
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People  v.  Elliott,  80  Cal.  30«,  by  Thornton,  J.,  in  hi*  opinion,  concurring 
in  the  judgment,  but  differing  as  to  the  correctness  of  an  instruction 
that  circumstances  of  justification  should  be  proved  by  a preponderance 
of  evidence,  the  prevailing  opinion  being  that  it  was  only  necessary 
for  defendant  to  introduce  evidence  sufficient  to  raise  a reasonable 
doubt;  People  v.  Bruggy,  93  Cal.  484,  approving  the  ruling  of  the  prin- 
cipal case;  State  v.  Yokum,  11  8.  Dak.  558,  noted  under  People  v.  Mil- 
gate,  5 Cal.  127. 

03  CaL  420-428.  THOMAS  v.  DESMOND. 

Suit  by  Married  Woman  to  recover  property;  complaint  must  aver 
that  it  was  her  separate  property,  or  belonged  to  her  as  a sole  trader, 
p.  427. 

Cited  in  Shumway  v.  Leakey,  67  Cal.  468,  to  like  effect;  McCaughey 
v.  Schuette,  117  Cal.  224,  59  Alt  St.  Rep.  177,  holding  that  ultimate 
and  not  probative  facts  must  be  averred;  and  on  same  point  Simons 
v.  Bedell,  122  Cal.  346;  Freeburger  v.  Gazzan,  1 Wash.  773,  holding  that 
where  the  separate  property  of  a wife  has  been  seized  for  the  husband’s 
debt,  she  must  claim  it  as  separate  property;  note  to  76  Am.  Dec.  498, 
on  code  pleadings;  note  to  77  Am.  St.  Rep.  103,  on  sole  traders. 

63  CaL  429-431.  McINTYRE  v.  TRAUTNER. 

Foreclosure  of  Mechanic’s  Lien. — Nonsuit  granted  on  ground  that  no- 
tice of  lien  was  not  filed  in  time  was  reversed  on  appeal,  p.  431. 

Referred  to  in  S.  C.,  78  Cal.  449,  being  a second  appeal  in  same  case, 
on  a question  of  attorney’s  fees. 

Mechanic's  Lien — Completion  of  Contract. — When  owner  requires  ad- 
ditional work  to  be  done  to  complete  the  contract,  he  cannot  be  heard 
to  say  it  was  not  a continuation  of  the  previous  work,  and  done  under 
same  contract,  p.  430. 

Cited  in  Conlee  v.  Clark,  14  Ind.  App.  212,  56  Am.  St.  Rep.  303,  to 
same  effect,  although  the  defect  is  caused  by  contractor’s  own  negli- 
gence; General  etc.  Co.  v.  Schwartz  etc.  Co.,  165  Mo.  181,  but  holding 
completion  and  acceptance  not  Bhown  under  facts  stated;  Shaw  v. 
Fjellman,  72  Minn.  468  (quoted  in  Minneapolis  etc.  Co.  v.  Great  N. 
Ry.  Co.,  74  Minn.  33),  holding  lien  filed  within  statutory  time.  Dis- 
approved in  Avery  v.  Butler,  30  Oreg.  293,  holding  that  after  a struc- 
ture has  been  completed,  inspected,  and  approved  by  the  owner,  any 
latent  defects  that  may  be  cured  by  the  builder  upon  the  request  of 
the  owner,  arc  to  be  considered  as  repairs,  and  not  omissions  in  the 
original  contract. 

63  Cal.  431-434.  MacDOUGALL  v.  CENTRAL  RAILROAD  COMPANY. 

Contributory  Negligence. — Burden  of  proof  is  on  defendant  unless 
the  plaintiff  has  already  shown  such  negligence,  p.  432. 
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Cited  in  Smith  v.  Occidental  Steamship  Co.,  99  Cal.  468,  holding,  in 
action  for  damages,  it  is  sufficient  for  a plaintiff  to  show  in  the  first 
instance  that  the  injury  resulted  from  the  negligence  of  defendant; 
Schneider  v.  Market  St.  Ry.  Co.,  134  Cal.  487,  noted  under  Robinson 
v.  W.  P.  R.  R.  Co.,  48  CaL  426;  Linden  v.  Anchor  etc.  Co.,  20  Utah, 
144,  holding  instruction  improper;  Bowers  v.  U.  P.  R.  R.  Co.,  4 Utah, 
224,  to  same  effect  as  principal  case;  note  to  62  Am.  Dec.  687,  on  bur- 
den of  proof  as  to  contributory  negligence. 

63  Cal.  435-436.  CURTIS  v.  SUPERIOR  COURT. 

Appeal  from  Justice’s  Court  will  lie  where  issues  of  fact  have  been 
passed  on  without  the  introduction  of  any  evidence,  and  case  may  be 
tried  anew  in  the  appellate  court,  p.  436. 

Cited  and  distinguished  in  Myrick  v.  Superior  Court,  68  Cal.  100, 
and  held  that  where  there  had  been  a judgment  but  no  trial,  the  case 
should  have  been  sent  back  to  the  justice’s  court  to  be  tried;  Fabrettl 
▼.  Superior  Court,  77  Cal.  307,  as  to  duty  of  superior  court,  when  there 
has  been  no  trial  upon  issues  of  fact  in  the  justice’s  court,  to  decide 
the  appeal  upon  questions  of  law  alone;  Harvey  v.  Bunker  Hill  Co., 
2 Idaho,  738,  holding  that  a judgment  by  consent  and  answer  is  sub- 
ject to  appeal. 


63  Cal.  437-438.  CALLAHAN  ▼.  HICKEY. 

Notice  of  Overruling  Demurrer. — Under  rule  sixteen  of  the  euperior 
court  of  San  Francisoo,  defendant  demurring,  entitled  to  five  days’ 
notice  before  judgment  can  be  taken,  p.  438. 

Cited  in  White  v.  Superior  Court,  110  Cal.  68,  as  to  violation  of  the 
rule  being  an  irregularity  which  eould  be  corrected  on  appeal. 

63  Cal.  440-442.  CARROLL  v.  ELLIS. 

Homestead. — Conveyance  by  the  husband  and  wife  of  an  undivided 
interest  to  a third  party  destroys  the  whole,  p.  442. 

Cited  in  Rosenthal  v.  Merced  Bank,  110  Cal.  202,  to  sustain  the  rule 
that  a homestead  cannot  be  created  upon  land  held  in  cotenancy  or 
tenancy  in  common  in  favor  of  one  of  the  cotenants;  nor,  Lindley  v, 
Davis,  6 Mont.  456,  in  land  held  in  partnership;  but,  S.  C.,  7 Mont. 
214,  on  a rehearing  the  first  decision  was  reversed,  and  it  was  held  that 
a cotenant  was  an  "owner”  within  the  meaning  of  the  homestead  laws 
of  Montana,  and  entitled  to  the  homestead  exemption;  note  to  83  Am. 
Dec.  134,  on  homesteads  cannot  be  carved  out  of  land  held  in  joint 
tenancy  or  tenancy  in  common;  note  to  1 Am.  St.  Rep.  694,  on  home- 
stead exemptions.  Distinguished  in  Payne  v.  Cummings,  140  Cal.  432, 
where  homestead  declared  on  community  property  including  pre-emp- 
tion claim  and  desert  land  claim  and  water  rights  in  which  claimant 
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had  part  interest  appurtenant  to  deaert  claim,  after  death  of  wife,  con- 
veyance by  husband  of  moiety  of  desert  land  claim  and  water  rights 
does  not  affect  homestead  exemption. 

Note. — The  broad  assertion  of  the  rule  in  Rosenthal  v.  Merced  Bank, 
110  Cal.  203,  that  “it  is  well  settled  in  this  state  that  a homestead 
cannot  be  created  in  lands  held  by  tenancy  in  common,”  is  unintel- 
ligible in  view  of  the  alteration  effected  in  the  law  by  the  statute  of 
March  9,  1868  (Stats.  1867-68,  p.  116.)  This  act,  in  the  plainest  terras, 
enabled  a homestead  to  be  declared  on  land  held  in  joint  tenancy  or 
tenancy  in  common,  the  sole  requirement  being  that  the  land  should 
be  inclosed  and  exclusively  occupied  by  the  intending  homesteader.  If 
this  law  has  not  been  repealed  or  declared  unconstitutional,  then  it 
is  conceived  the  recent  decisions  are  contrary  to  law.  The  statute  is 
referred  to  by  Mr.  Deering  in  his  annotations  to  the  Civil  Code,  section 
1238,  edition  1887,  as  in  force,  also  in  the  note  to  63  Am.  Dec.  124, 
although  in  the  subseqeunt  note  to  83  Am.  Dec.  134,  it  is  apparently 
overlooked.  In  the  Am.  A Eng.  Ency.  of  Law,  ed.  1889,  vol.  IX,  p.  428, 
note  4,  the  statute  is  again  mentioned  as  in  force,  and  the  statement 
made  that  the  sole  requisites  were  exclusive  possession  (the  statute 
reads  “occupation”),  and  inclosure  of  the  tract.  It  is  noteworthy  that 
the  act  of  1868  was  not  cited  or  referred  to  by  either  of  the  counsel 
or  by  the  court  in  the  case  of  Rosenthal  v.  Merced  Bank,  supra.  The 
court  in  Rosenthal  v.  Merced  Bank  cite  Fitzgerald  v.  Fernandez,  71 
Cal.  504,  as  an  authority  for  their  ruling;  reference  to  that  case  will 
show  that  it  holds  squarely  the  reverse,  and  that  it  upholds  the  act  of 
1868,  when  the  requisites  of  exclusive  occupation  and  inclosure  are 
present.  The  question  depends  on  whether  the  act  of  1868  is  still  in 
force.  The  foregoing  references  appear  to  show  that  it  is;  but  in  the 
index  to  the  laws  of  California,  prepared  in  accordance  with  the  act 
of  March  11,  1893,  while  in  one  place,  p.  285,  it  appears  under  the  head 
of  “Homestead,  joint  tenant  entitled  to  without  any  reference  to  a 
repeal”;  at  another  page,  710,  it  is  indexed  as  a statute  superseded  or 
intended  to  be  superseded  by  the  codes. 

63  Cal.  442-445.  KENNEY  ▼.  KELLEHER. 

Res  Adjudicate  does  not  apply  to  motions  made  in  the  course  of 
practice.  Renewal  of  a motion  once  decided  is  allowable,  p.  444. 

Approved  in  Hitchcock  v.  McElrath,  69  CaL  635,  as  within  the  dis- 
cretion of  the  court;  Wallace  v.  Lewis,  9 Mont.  403,  held  that  when 
a motion  is  overruled,  without  prejudice,  the  time  for  making  it  is  not 
thereby  enlarged;  Bank  v.  Jennings,  4 N.  Dak.  234;  but  a motion  de- 
cided by  one  judge  cannot  be  reopened  by  another,  and  S.  C.,  p.  236, 
doubting  whether  in  such  a case  it  would  be  such  an  exercise  of  dis- 
cretion by  the  judge  as  could  not  be  reviewed. 
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63  Cal.  446-447.  EGGERS  y.  HINK.  40  Am.  Rep.  96. 

Trademark. — A sign  which  relates  only  to  the  description  of  an  article 
dealt  in  cannot  be  protected  as  a trademark  by  the  dealer,  p.  447. 

Cited  in  Ball  y.  Siegel,  116  111.  147,  66  Am.  Rep.  769,  holding  that 
the  court  will  not  interfere  where  ordinary  attention  will  enable  pur- 
chasers to  distinguish  between  the  trademarks  used  by  different  parties; 
note  to  1 Am.  St.  Rep.  421,  on  trademarks,  right  to  use  of,  when  pro- 
tected. 

63  Cal.  447-450.  DYER  y.  HARRISON. 

Street  Assessment  under  act  of  1872,  which  omits  some  lota  liable 
to  aasessment,  is  wholly  yoid,  p.  448. 

Cited  in  Davies  y.  City  of  Los  Angeles,  86  Cal.  49,  as  to  sufficient 
allegation  in  complaint  to  declare  void  a street  assessment;  Kansas 
City  y.  Bacon,  147  Mo.  301,  discussing  verdict  in  condemnation  proceed- 
ings. Distinguished  as  inapplicable  in  Ede  v.  Knight,  93  Cal.  166;  Ryan 
y.  Altachul,  103  Cal.  177,  holding  that  the  principal  case  did  not  say 
that  an  appeal  to  the  board  for  a new  assessment  was  the  only  remedy. 

63  Cal.  450-451.  MATTHEW  y.  CENTRAL  PACIFIC  RAILROAD 
COMPANY. 

Damages  to  husband  in  consequence  of  injuries  to  wife  cannot  be 
recovered  in  action  by  wife  in  which  husband  joins,  p.  451. 

Cited  in  Tell  y.  Gibson,  66  Cal.  249,  holding  that  for  the  direct  in- 
jury to  the  wife  husband  and  wife  must  sue,  for  the  consequential 
injuries  to  himself  the  husband  may  sue  alone,  and  the  two  causes  of 
action  cannot  be  joined;  Baldwin  y.  Second  St.  R.  R.  Co.,  77  Cal.  392, 
to  same  effect;  Mosier  v.  Beale,  43  Fed.  Rep.  358,  holding  that  the 
husband  cannot  himself  recover  for  the  personal  injuries  sustained  by 
his  wife;  Fink  v.  Campbell,  70  Fed.  Rep.  666,  to  same  effect  as  to 
joinder  of  the  action. 

Husband  must  be  Party  to  the  wife’s  action,  p.  451. 

Cited  in  note  to  79  Am.  Dec.  106. 

63  Cal.  452-454.  HAVEN  y.  HAWS. 

Certificates  of  Sale  of  public  land  are  prima  facie  evidenoe  of  owner- 
ship by  the  holder,  only  by  virtue  of  section  1925  of  the  Code  of  Civil 
Procedure,  p.  453. 

Cited  in  McTarnahan  v.  Pike,  91  CaL  544,  holding  that  the  section 
applied  to  mineral  land  also. 

63  Cal.  454-457.  ESTATE  OF  HUDSON. 

Probate  Final  Decree. — After  the  time  specified  in  section  473  of  the 
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Code  of  Civil  Procedure,  juriadiction  of  the  probate  court  ceases;  but 
relief  may  be  granted  in  equity  against  a final  decree  obtained  through 
fraud,  p.  457. 

Cited  in  Estate  of  Cahalan,  70  Cal.  607,  to  like  effect;  Curtis  ▼. 
Schell,  129  Cal.  216,  79  Am.  St.  Rep.  112,  as  to  decree  granting  family 
allowance;  Levy  v.  Superior  Court,  139  Cal.  591,  as  to  decree  granting 
homestead;  De  Pedrorena  v.  Superior  Court,  80  Cal.  145,  as  to  the  power 
of  the  court  to  set  aside  a final  decree  on  a proper  showing  under  sec- 
tion 1713  of  tho  Code  of  Civil  Procedure;  Moore  v.  Superior  Court,  86 
Cal.  496,  as  to  the  time  within  which  an  order  substituting  a trustee 
could  be  set  aside;  Lataillade  v.  Orena,  91  CaL  577,  25  Am.  St.  Rep. 
223,  holding  that  a fraudulent  concealment  or  disposition  of  property 
would  be  ground  for  interposition  of  equity;  Wickersham  v.  Comer- 
ford,  96  Cal.  440,  holding  that  a decree  setting  apart  a homestead  might 
be  set  aside  when  obtained  through  fraud;  Buckley  v.  Superior  Court, 
102  Cal.  10,  41  Am.  St.  Rep.  438,  holding  that  the  apparent  exception 
to  the  loss  of  jurisdiction  lay  in  proceedings  for  partition  under  sec- 
tions 1675  and  1676  of  the  Code  of  Civil  Procedure;  Hitchcock  r.  Judge 
of  Probate,  99  Mich.  130,  holding  that  the  judge  of  probate  has  no 
power  to  set  aside  his  own  adjudications  and  grant  rehearings;  notes 
to  48  Am.  Dec.  746,  747,  on  eondusiveneaa  of  decrees  of  distribution  in 
California;  73  Am.  Dec.  660,  on  jurisdiction  of  chancery  over  settle- 
ment of  estates;  note  to  41  Am.  St.  Rep.  141,  on  partition  in  connection 
with  distribution  of  estates  of  decedents;  note  to  80  Am.  St.  Rep.  634, 
on  vacating  of  judgments. 

Presumption  is  that  all  matters  decided  by  a decree  were  heard  and 
determined,  p.  457. 

Cited  in  Crew  ▼.  Pratt,  116  Cal.  146,  to  same  effect. 

63  CaL  458-460.  ESTATE  OF  BEECH. 

Person  Entitled  to  Serve  as  Administrator  must  be  a bona  fide  resi- 
dent, and  a nonresident  cannot  name  a substitute,  p.  459. 

Approved  in  Estate  of  Hyde,  64  Cal.  228;  Estate  of  Allen,  78  CaL 
586,  holding  that  married  women  could  neither  serve  as  nor  nominate 
an  administrator;  Estate  of  Harrison,  135  CaL  8,  quoting  Estate  of 
Richardson,  120  CaL  344;  Estate  of  Brundage,  141  CaL  641,  642,  deny- 
ing right  of  assignee  of  nonresident  daughter  of  deoedent  as  against 
decedent’s  resident  son;  Estate  of  Bedell,  97  CaL  342,  holding  that, 
under  section  1365  of  the  Code  of  Civil  Prooedure,  a nonresident  hus- 
band or  wife  might  nominate  an  administrator;  Estate  of  Bergin,  100 
Cal.  378,  holding  that  the  principal  case  did  not  apply  to  a for- 
eign will  under  which  a resident  devisee  applied  for  letters  to 
which  he  was  entitled.  Semble,  whether  the  public  administrator  is 
under  any  circumstances  entitled  to  letters  of  administration  of  a for- 
eign will;  Estate  of  Muersing,  103  CaL  587,  to  same  effect  as  principal 
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case;  Estate  of  Donovan,  104  Cal.  624,  as  to  requisites  to  enable  a party 
to  nominate  an  administrator;  Estate  of  Richardson,  120  CaL  346,  a 
resident  executor  of  a foreign  will  cannot  nominate  a substitute. 

63  Cal.  460-462.  CROWLEY  r.  DAVIS. 

Railroad  on  Public  Street  cannot  be  enjoined  by  owner  of  property 
abutting  on  street,  unless  he  will  suffer  special  injury  not  merely  greater 
In  degree  than  the  general  public,  p.  462. 

Approved  in  Hogan  v.  Central  Pacific,  71  CaL  87;  McCIoskey  v.  Krel- 
ing,  76  Cal.  513,  applying  ruling  to  a wooden  building  built  in  violation 
of  the  fire -limit  ordinance. 

63  Cal.  464-467.  KANE  v.  DESMOND. 

Justices’  Courts. — Judgment  carries  no  presumption  in  its  favor,  and 
all  jurisdictional' facts  must  be  shown,  p.  467. 

Cited  in  Fisk  v.  Mitchell,  124  Cal.  360,  as  to  proof  of  service  of  sum- 
mons; Brann  v.  Blum,  138  Cal.  650,'  noted  under  Cardwell  v.  Sabichi, 
59  Cal.  490;  Eltrroth  r.  Ryan,  89  Cal.  140,  holding  absence  of  proof  of 
service  of  summons  sets  up  presumption  that  the  judgment  is  void; 
Hunter  v.  Eddy,  11  Mont.  264,  holding  that  a statement  of  confession 
of  judgment  on  the  justice's  docket  is  a conclusion  and  no  proof  of 
jurisdiction;  Lonsdale  v.  License  Commrs.,  18  R.  L 12,  stating  rules 
applicable  to  courts  of  limited  jurisdiction. 

Gift  by  Husband  to  Wife  is  good  as  between  the  parties  and  as  to 
all  the  world,  exoept  existing  creditors  and  bona  fide  subsequent  pur- 
chasers without  notice,  p.  466. 

Cited  in  Darville  v.  Mayhall,  128  Cal.  618,  as  to  proof  necessary  on 
justification  for  seizure  of  property  of  third  person;  Wilhoit  r.  Lyons, 
98  Cal.  413,  holding  that  an  assignment  for  the  benefit  of  creditors, 
though  WTongly  recorded,  is  good  as  against. subsequent  creditors;  Farr 
v.  Swigart,  13  Utah,  156,  to  same  effect  as  the  principal  case;  note  to 
79  Am.  Dec.  206,  on  fraudulent  conveyance  is  void  only  as  against  cred- 
itors. 

63  Cal.  467-470.  SAN  FRANCISCO  v.  CENTRAL  PACIFIC  CO.  49 

Am.  St.  Rep.  98. 

Taxation. — Steamers  used  solely  for  conveying  railroad  cars  across 
San  Francisco  bay  did  not  form  part  of  the  roadbed,  and  should  be 
assessed  by  the  local  assessor,  not  by  the  state  board  of  equalization, 
p.  469. 

Cited  in  Standard  Ins.  Co.  v.  Langston,  60  Ark.  385.  as  to  meaning 
of  the  term  “roadbed”;  Germania  etc.  Co.  v.  San  Francisco,  128  CaL 
693,  discussing  taxation  of  railroad  bonds;  Chicago  etc.  Co.  v.  Cass  Co, 
8 N.  Dak.  20,  noted  under  San  Francisco  etc.  Co.  v.  Board,  60  CaL  12; 
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Santa  Clara  Co.  v.  Southern  Pacific,  118  U.  S.  413;  California  T.  Pad  fie 
Railroads,  127  U.  8.  33,  both  affirming  the  principal  case. 

63  Cal.  470-473.  SAN  FRANCISCO  v.  FRY. 

Taxation. — Shares  owned  by  a citizen  and  resident  of  the  state  in 
mining  corporations  constituted  under  the  laws  of  California,  but  whose 
tangible  property  is  in  another  state,  are  taxable  in  California,  p.  173. 

Cited  in  San  Francisco  v.  Flood,  64  Cal.  607,  to  same  effect;  People 
v.  National  Bank,  123  Cal.  60,  60  Am.  St.  Rep.  37,  and  Germania  etc. 
Co.  v.  San  Francisoo,  128  Cal.  595,  noted  under  People  r.  Badlam,  57 
Cal.  691;  San  Francisco  r.  Mackey,  22  Fed.  Rep.  605,  607,  10  Saw.  436, 
438,  holding  that  the  “situs”  of  incorporeal  shares  of  stock  for  the 
purposes  of  taxation  follows  the  person  of  the  owner;  note  to  56  Am. 
Dec.  531,  on  corporate  personal  property,  where  taxed. 

63  Cal.  473-478.  DEAN  ▼.  SUPERIOR  COURT. 

Probate  Final  Decree  cannot  be  set  aside  for  fraud  after  six  months; 
the  only  remedy  is  by  appeal  or  by  suit  in  equity,  pp.  477,  478. 

Cited  to  same  effect  in  Estate  of  Cahalan,  70  Cal.  607;  Curtis  t. 
Schell,  129  Cal.  210,  79  Am.  St.  Rep.  112,  noted  under  Estate  of  Hud- 
son, 63  Cal.  454;  Silva  v.  Santos,  138  Cal.  541,  sustaining  power  of 
equity  court  to  compel  accounting  by  guardian  where  settlement  of 
account  had  been  procured  by  fraud;  Estate  of  Rose,  80  Cal.  170,  hold- 
ing that  an  order  settling  the  administrator’s  account  was  appealable 
under  subdivision  3 of  section  663  of  the  Code  of  Civil  Procedure; 
Moore  v.  Superior  Court,  86  Cal.  496,  holding  that  an  order  substitut- 
ing a trustee  could  not  be  set  aside  after  six  months;  I/ataillade  v. 
Orena,  91  Cal.  577,  25  Am.  St.  Rep.  223,  holding  that  fraud  in  obtaining 
a decree  of  settlement  of  accounts  and  discharge  of  administrator  was 
ground  for  the  interposition  of  equity;  Wickersham  v.  Comerford,  96 
Cal.  440,  as  to  what  was  a sufficient  averment  of  fraud  to  support  an 
action  to  set  aside  a decree  granting  a homestead;  Hubbard  v.  Urton, 
67  Fed.  Rep.  421,  as  to  a suit  maintainable  by  the  heirs,  after  final 
settlement  and  discharge;  notes  to  48  Am.  Dec.  748,  747,  on  conclusive- 
ness of  decrees  of  distribution  in  California;  note  to  73  Am.  Dec.  560, 
on  jurisdiction  of  chancery  over  settlement  of  estates. 

63  Cal.  478-480.  STRATHERN  r.  DAKIN. 

Appeal — Defective  Transcript. — When  the  record  contains  no  bill  of 
exceptions  or  statement,  nor  any  papers  identifiable  as  used  on  hearing 
the  motion,  the  conclusive  presumption  is  in  favor  of  the  order,  and  it 
will  not  be  reviewed,  p.  479. 

Cited  and  approved  in  Larkin  v.  Larkin,  76  Cal.  324;  Cleland  ▼.  Wal- 
bridge,  78  Cal.  360,  holding  that  an  order  striking  out  an  amended  com- 
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plaint  i*  not  it*elf  appealable;  it  may  be  reviewed  on  appeal  from  the 
judgment,  but  there  must  be  a bill  of  exceptions. 

63  Cal.  483-485.  WOLFORD  v.  LYON  ETC.  MG.  CO. 

Death  by  Negligence. — Verdict  for  nominal  damage*  will  be  vacated 
as  inadequate,  p.  485. 

Cited  in  Turner  v.  II ears t,  137  Cal.  235,  noted  under  Marian!  v. 
Dougherty,  46  CaL  26. 

63  Cal.  485-489.  SAN  FRANCISCO  v.  TALBOT. 

Assessment  is  a ministerial,  not  a judicial,  act,  p.  489. 

Cited  to  same  effect  in  Ford  v.  McGregor,  20  Nev.  451. 

63  Cal.  490.  CHAPMAN  v.  STONEMAN. 

Governor  has  Power  to  investigate  official  acta  of  prison  directors, 
and  prohibition  will  not  lie,  p.  490. 

Distinguished  in  State  v.  Board,  19  Wash.  15,  granting  writ  against 
trial  of  teacher  where  member  of  board  was  disqualified  by  prejudice. 

63  Cal.  491-492.  EX  PARTE  RAYE. 

Unlawful  Imprisonment  only  occurs  when  the  proceedings  of  an  in- 
ferior court  are  void,  p.  492. 

Cited  in  Ex  parte  Dela,  25  Nev.  350,  noted  under  In  re  Ring,  28  Cal. 
253;  note  to  91  Am.  Dec.  554,  on  imprisonment,  when  not  unlawful. 

63  Cal.  493-494.  BOYD  V.  SLAYBACK. 

Delivery  of  Deed  is  essential  to  its  validity.  No  presumption  of 
delivery  arises  from  signature  and  acknowledgment,  p.  494. 

Explained  in  Ward  v.  Dougherty,  75  Cal.  243,  7 Am.  St.  Rep.  154, 
the  decision  as  to  presumption  in  the  principal  case  referred  only  to 
the  fact  of  delivery.  Approved  in  Leonard  v.  Kebler’s  Admr.,  50  Ohio 
St.  453,  being  an  instance  of  an  assignment  executed  but  never  de- 
livered, and  which  passed  no  title. 

63  CaL  494-497.  MERRILL  V.  HURLBURT. 

Assignee  in  Insolvency  is  a successor  in  interest  of  the  creditors,  and 
a person  upon  whom  the  estate  of  the  insolvent  devolves  in  trust  for 
the  benefit  of  others  than  himself,  within  the  meaning  of  section  3440 
of  the  Civil  Code  relating  to  fraudulent  transfers,  p.  497. 

Approved  in  Brown  v.  Bank  of  Napa,  77  Cal.  546;  Ruggles  v.  Can- 
nedy,  127  Cal.  304,  as  to  action  to  vacate  chattel  mortgage  because 
improperly  recorded;  distinguished  in  First  Nat.  Bank  v.  Menke,  128 
CaL  108,  and  held  inapplicable  to  assignee  for  benefit  of  creditors; 
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Franoisco  r.  Aguirre,  94  Cal.  188,  bolding  that  actual  delivery  and 
change  of  possession  is  required,  aa  the  assignee  is  not  one  on  whom  the 
estate  devolves  by  operation  of  law. 

Transfer  of  Possession  does  not  arise  when  the  property  is  left  with 
the  vendor  for  safe  custody,  p.  497. 

Cited  in  note  to  97  Am.  Dec.  342,  on  change  of  possession. 

General  Citation. — Walters  r.  Ratliff,  10  Okla,  275, 

63  Cal.  497-498.  HOLMES  v.  McCLEARY. 

Appeal — Interlocutory  Order. — An  order  denying  a motion  to  vacate 
an  order  denying  a previous  motion,  and  for  a new  trial  of  the  latter 
motion,  is  not  appealable,  p.  498. 

Cited  in  Sharon  v.  Sharon,  67  Cat  201,  bolding  that  all  Interlocutory 
orders,  except  those  specified  in  section  939  of  the  Code  of  Civil  Pro- 
cedure, are  unappealable;  Reay  v.  Butler,  60  Cal.  586,  to  same  effect 
as  to  an  order  refusing  to  vacate  a judgment;  Tripp  ▼.  Santa  Rosa 
Street  R.  R.,  69  Cal.  632,  to  same  effect;  Eureka  R.  R.  Co.  v.  McGrath, 
74  Cal.  51,  to  same  effect;  Goyhinech  v.  Goyhinech,  80  Cal.  409,  holding 
that  when  a judgment  or  order  is  itself  appealable,  the  appeal  must 
be  taken  from  such  judgment  or  order,  and  not  from  a subsequent 
order  refusing  to  set  it  aside;  Harper  v.  Hildreth,  99  Cal.  269,  to  same 
effect;  Insurance  Co.  v.  Weber,  2 N.  Dak.  246,  to  same  effect. 

63  Cal.  499.  FREEMAN  ▼.  STEPHENSON. 

Verdict  of  Jury  in  an  equity  case  is  only  advisory,  and  the  finding 
of  the  court  determines  the  fact,  p.  499. 

Cited  in  Wallace  v.  Maples,  79  Cal.  438,  where  the  oourt  disregarded 
the  findings  of  the  jury  and  rendered  contrary  finding*  of  its  own; 
Harris  v.  Lloyd,  11  Mont.  399,  28  Am.  St.  Rep.  480,  to  same  effect  as 
the  principal  case. 

63  Cal.  500,  501.  WATKINS  v.  DEGENER. 

Affidavit  of  Merits  which  read  that  "I  have  fully  and  fairly  stated 
the  case  in  this  action  to  my  attorney  and  counsel”  is  sufficient,  p.  501. 

Cited  in  People  v.  Larue,  88  Cal.  236,  where  the  words  “his  case" 
were  insufficient,  not  the  same  as  stating  "the  case”;  Nolan  v.  McDuffie, 
125  Cal.  336,  holding  affidavit  sufficient. 

Change  of  Venue. — The  right  is  absolute  when  the  defendant  sat- 
isfies the  court  of  his  residence,  and  at  the  time  he  appears  and  answers 
or  demurs,  files  an  affidavit  of  merits  and  demand  of  change,  pp.  500, 
501. 

Cited  in  Hennessy  v.  Nicol,  105  Cal.  141,  to  same  effect  and  that  the 
court  cannot  impose  terms;  Thurber  ▼.  Thurber,  113  Cal.  610,  to  same 
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effect;  Yore  r.  Murphy,  10  Mont.  311,  to  tame  effect;  McDonnell  ▼. 
Collins,  19  Mont.  373,  to  same  effect;  Elam  v.  Griffin,  19  Nev.  443, 
showing  how  the  right  is  waived  or  lost. 

83  Cal.  601-503.  CAN  NET  ▼.  S.  P.  ETC.  CO. 

Physician  cannot  Recover  for  services  rendered  Injured  railroad  em- 
ployee when  not  employed  by  company,  p.  602. 

To  same  effect  In  Thomas  etc.  Co.  v.  Prather,  65  Ark.  32,  denying 
reoovery  on  similar  facts;  note  to  Baxter  v.  Camp,  71  Am.  St.  Rep.  194, 
on  contracts  for  benefit  of  third  persons. 

63  OaL  503-605.  CUMMINGS  r.  HOWARD. 

Demand  not  Necessary  when  money  beoomee  due  under  contract  on 
the  happening  of  a particular  event,  p.  605. 

Cited  in  Melone  ▼.  Davis,  67  Cal.  281,  to  the  like  effect  as  to  a sum 
ordered  to  he  paid  by  an  administrator  within  ten  days  from  a fixed 
date. 

63  Cal.  605-509.  THOMPSON  v.  WHITE. 

New  Trial  is  the  proper  mode  to  review  the  action  of  the  trial  court 
upon  an  issue  of  fact,  whether  at  law  or  in  equity,  p.  509. 

Cited  to  same  effect  in  Pico  v.  Sepulveda,  66  OaL  337,  as  to  a motion 
to  amend  the  findings  after  a decree  has  been  entered;  Hawxhurst  v. 
Rathgeb,  119  Cal.  533,  63  Am.  St.  Rep.  143,  to  same  effect. 

Interlocutory  Decrees  may  be  made  in  equity  cases,  and  are  review- 
able  on  appeal  from  the  final  judgment,  p.  509. 

Cited  in  same  case,  76  Cal.  381,  383,  a second  appeal  on  retrial  of 
same  case;  Watson  v.  Sutro,  77  Cal.  611,  holding  that  interlocutory 
decrees  are  not  by  themselves  appealable,  except  in  the  cases  provided 
by  statute;  Fox  v.  Hale  and  Norcross  Co.,  112  CaL  671,  doubting 
whether  more  than  one  judgment  in  a suit  in  equity  could  be  entered. 

63  CaL  514-517.  HAVEN  v.  HAWS. 

Pre-emption  to  an  entire  quarter  section  can  be  initiated  by  an  act 
of  settlement  on  part,  the  other  part  being  inclosed  and  cultivated  by 
another  person  before  and  at  the  time  the  attempt  to  pre-empt  begins, 
p.  517. 

Approved  in  Whittaker  v.  Fendola,  78  CaL  298,  to  same  effect,  and 
that  the  whole  premises  can  be  recovered  in  ejectment  against  a tres- 
passer who  has  held  part  under  an  inclosure;  Kitts  v.  Austin,  83  CaL 
170,  to  same  effect  as  Whittaker  v.  Pcndola,  supra;  Caldwell  v.  Bush, 
6,Wyo.  360,  discussing  Whittaker  v.  Pendola,  78  Cal.  298. 
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63  Cal.  517-520.  KELLEY  Y.  DESMOND. 

Elocution  Sale. — Purchaser  is  only  concerned  with  the  Judgment, 
execution,  and  sale  as  evidenced  by  his  deed,  p.  519. 

Mentioned  in  note  to  99  Am.  Dec.  448,  on  validity  of  title  of  pur- 
chaser at  sheriff's  sale. 

63  Cal.  520-524.  McOLELLAN  v.  DOWNEY. 

Final  Account — Notice. — Becital  in  decree  of  final  distribution  that 
proper  notice  of  the  time  and  place  of  hearing  had  been  given  is  con- 
clusive, but  subject  to  the  usual  review  on  appeal,  p.  523. 

Cited  in  Estate  of  Sbarboro,  70  Cal.  149,  to  same  effect. 

Decree  of  Final  Distribution  is  conclusive  on  the  administrator  and 
his  sureties,  p.  523. 

Cited  in  Treweek  v.  Howard,  105  Cal.  445,  to  same  effect;  notes  to 
48  Am.  Dec.  746,  747,  on  conclusiveness  of  decrees  of  distribution. 

63  Cal.  524-537.  SAN  FRANCISCO  ▼.  SPRING  VALLEY  WATER 
WORKS  COMPANY. 

Taxation — Capital  Stock Where  prior  to  the  constitution  of  1879, 

all  the  tangible  property  of  a corporation  has  been  assessed,  and  all 
the  shares  of  its  capital  stock  are  owned  and  held  by  third  persons,  it 
is  not  liable  for  taxes  assessed  on  “capital”  or  upon  capital  stock,  p. 
528. 

Cited  in  note  to  91  Am.  Dee.  616;  note  to  99  Am.  Dee.  384,  on  mean- 
ing of  capital'  stock. 

63  Cal.  538  543.  PIERCE  V.  WHITING. 

Undertaking  to  Release  Attachment. — Demand  on  principal  and 

sureties  must  be  made  before  suit,  pp.  540-543. 

Cited  in  Coburn  v.  Brooks,  78  Cal.  448,  distinguishing  between  suit  on 
undertaking  to  release  attachment,  and  on  an  undertaking  given  under 
section  1254  of  the  Code  of  Civil  Procedure;  Carter  v.  Mulrein,  82  Cal. 
169,  16  Am.  St.  Rep.  100,  holding  that  sureties  on  statutory  bonds  can 
stand  on  the  express  terms  of  their  undertakings;  Ogden  v.  Davis,  116 
Cal.  36;  Curtin  v.  Harvey,  120  Cal.  621,  to  same  effect  as  Carter  v. 
Mulrein,  supra.  Cited  in  Stevenson  v.  Palmer,  14  Colo.  571,  20  Am. 
St.  Rep.  299,  but  to  what  point  is  not  apparent. 

Recitals  in  undertaking  are,  as  between  the  parties  thereto,  conclu- 
sive evidence  of  the  facts  recited,  p.  540. 

Cited  in  Lambert  v.  Haskell,  80  Cal.  617,  ss  to  a recital  of  the  pend- 
ency of  a suit,  to  what  extent  binding  the  sureties;  Alaska  Imp.  Co. 
v.  Hirsch,  119  Cal.  256,  to  same  effect  as  to  previous  issue  of  a tem- 
porary restraining  order.  Distinguished  in  Murphy  v.  Montadon,  2 
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Idaho,  1051,  35  Am.  St.  Rep.  281,  holding  that  the  estoppel  did  nut 
extend  to  fraud  in  the  affidavit  on  which  the  attachment  was  issued. 
Cited  in  Parrott  v.  Kane,  14  Mont.  30,  showing  that  the  estoppel  ex- 
tended to  a question  of  jurisdiction,  when  raised  for  the  first  time  in 
the  appellate  court;  Cooper  v.  Davis  Mill  Co.,  48  Neb.  425,  also  to  the 
point  that  the  surety  is  bound  by  the  terms  of  the  bond. 

Surety  on  Bond  is  entitled  to  stand  on  its  precise  terms,  p.  543. 

Cited  in  Tally  v.  Parsons,  131  Cal.  518,  applying  rule  to  sureties  on 
building  contract. 

63  Cal.  544-645.  PEOPLE  ▼.  WONG  AH  TEAK. 

Justifiable  Homicide. — When  an  assailant  really  and  in  good  faith 
declines  further  struggle,  he  may  justify  a subsequent  killing,  as  if  he 
had  not  been  the  original  aggressor,  p.  545. 

Cited  as  stating  the  true  rule  in  People  T.  Conkling,  111  Cal.  627. 

63  Cal.  545-647.  SOUTHARD  v.  McBROWN. 

Execution  sale  under  judgment  which  has  been  assigned  for  value 
prior  to  levy  passes  no  title,  though  assignment  not  filed,  pp.  546-547. 
Approved  in  Curtin  v.  Kowalsky,  145  Cal.  435,  following  rule. 

63  Cal.  547-549.  SANFORD  v.  INSURANCE  ASSOCIATION. 

Insurance. — Performance  or  nonperformance  of  an  act  does  not  in- 
volve forfeiture  of  the  policy,  unless  specially  provided,  p.  549. 

Cited  in  Warwick  v.  Supreme  Conclave,  107  Ga.  127,  holding  for- 
feiture of  benefit  certificate  not  established  under  facts  stated;  Hobbs 
v.  Iowa  Ben.  Assn.,  82  Iowa,  111,  31  Am.  St.  Rep.  469,  holding  that  a 
by-law  defining  certain  occupations  as  “extra  hazardous”  could  not  be 
read  into  the  contract  of  insurance. 

63  Cal.  550-553.  BERSON  v.  NUNAN. 

Replevin. — Judgment  must  be  in  the  alternative  form  prescribed  by 
section  667  of  the  Code  of  Civil  Procedure,  p.  552. 

Cited  in  Brichman  v.  Ross,  67  Cal.  606,  to  same  effect;  Stewart  v. 
Taylor,  68  Cal.  6;  Washburn  v.  Huntington,  78  Cal.  578;  Arzaga  v. 
Villalba,  85  Cal.  195;  Cook  v.  Aguirre,  86  Cal.  483.  Doubted  and  not 
followed  in  Claudius  v.  Aguirre,  89  Cal.  506.  Cited  in  Thompson  v. 
Laughlin,  91  Cal.  315,  316,  holding  that  a judgment  in  the  alternative 
form  did  not  entitle  the  party  to  both  property  and  value. 

Chattel  Mortgage. — Recording  is,  under  section  2957  of  the  Code  of 
Civil  Procedure,  the  equivalent  of  an  immediate  delivery  and  continued 
change  of  possession,  and  a recorded  mortgage  passes  the  legal  title. 
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and  subsequent  purchasers  and  encumbrancers  are  bound  by  the  notice 
which  it  imparts,  p.  552. 

Cited  and  approved  in  Beamer  v.  Freeman,  84  Cal.  557:  Chittenden 
v.  Pratt,  89  Cal.  183,  holding  that  a subsequent  encumbrancer  was 
charged  with  notice  that  the  legal  title  was  in  the  mortgagee;  Cardenas 
v.  Miller,  108  Cal.  258,  49  Am.  St.  Rep.  89,  holding  that  recording  the 
instrument  takes  the  place  of  delivery  of  possession  of  the  mortgaged 
chattels.  Distinguished  and  explained  in  Fassett  v.  Wise,  115  Cal.  325, 
326,  in  dissenting  opinion  of  Garoutte,  J.  Cited  in  Alferitz  v.  Ingalls, 
83  Fed.  Rep.  971,  972,  as  an  instance  of  a decision  following  the  com- 
mon-law  rule  that  a chattel  mortgage  operates  to  transfer  the  legal 
title  to  the  mortgagee.  Note:  The  decisions  in  this  state  as  to  the 
effect  of  a chattel  mortgage  upon  the  legal  title  are  hopelessly  at  va- 
riance. In  the  above-mentioned  cases,  down  to  that  in  115  Cal.  325, 
which  was  decided  in  Bank,  December  14,  1890,  it  seems  to  have  been 
held  in  language  more  or  less  distinct  that,  as  is  said  in  the  principal 
case  (decided  in  June,  1883),  the  mortgage  “passes  the  title.”  But  in 
the  later  cases  of  Bank  of  Ukiah  v.  Moore,  100  Cal.  073,  after  stating, 
p.  680,  that  in  many  of  the  states  it  was  held,  as  at  common  law,  that 
a mortgage  of  personal  property  transfers  the  title,  the  court  says: 
"Such  is  not  the  rule  in  this  state.”  Again,  in  Shoobert  v.  De  Motto, 
112  Cal.  215,  the  court  says,  p.  218:  “Prior  to  1872  the  giving  of  o 

chattel  mortgage  in  this  state  vested  the  mortgagee  with  the  title  to 
the  property  mortgaged.  . . . The  Civil  Code,  however,  went  into 
effect  that  year,  and  under  its  provisions  the  mortgagor  is  not,  by  the 
execution  of  the  chattel  mortgage,  divested  of  his  title  to  the  property, 
but  still  remains  its  owner,  while  the  mortgagee  has  only  a lien  thereon, 
citing  Civil  Code,  section  2888.  It  may  be  that  the  decision  was  in- 
tended to  have  reference  only  to  the  particular  chattel  mortgage  there 
in  question,  one  of  livestock,  it  being  doubted  whether  such  mortgage 
covered  the  natural  increase  of  the  stock,  but  the  opinion  lays  down 
the  proposition  in  general  terms  as  applicable  to  all  chattel  mortgages. 
Overruled  in  Alferitz  v.  Borgwardt,  126  Cal.  207,  holding  title  not  to 
pass,  Ruggles  v.  Cannedy,  127  Cal.  296,  311,  noted  under  Martin  v. 
Thompson,  63  Cal.  3;  FHnn  v.  Ferry,  127  Cal.  652,  in  point  that  mort- 
gagee may  maintain  replevin  where  entitled  to  possession  under  the 
contract;  and  cf.  Erreca  v.  Meyer,  142  Cal.  311,  stating  effect  of  Claudius 
v.  Aguirre,  89  Cal.  501,  on  main  case. 

Levy  on  Chattels  covered  by  a recorded  mortgage  is  unauthorized 
without  first  paying  the  mortgage  debt,  p.  552. 

Cited  in  Keith  v.  Haggart,  4 Dak.  Ter.  452,  to  same  effect,  and  that 
the  sheriff  is  liable  in  damages. 

Replevin. — Judgment,  not  in  the  alternative  form,  may  be  remanded 
for  correction,  p.  553. 

Cited  in  Johnson  v.  Fraser,  2 Idaho,  378,  to  same  point. 
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63  Cal.  553.  BUELL  v.  DODGE. 

Change  of  Venue. — Affidavit  of  merits  held  sufficient,  p.  553. 

Cited  in  Nolan  v.  McDuffie,  125  CoL  336,  noted  under  Watkins  v. 
Degener,  63  Cal.  500. 

63  Cal.  654-663.  JOHNSON  t.  SAN  FRANCISCO  SAVINGS  UNION. 

Guardian  ad  Litem  of  an  infant  defendant  cannot  be  appointed  until 
the  summons  has  been  served  on  the  infant,  p.  663. 

Cited  in  McCloskey  v.  Sweeney,  86  Cal.  53,  to  same  effect;  also  in 
Redmond  v.  Peterson,  102  Cal.  599,  41  Am.  St.  Rep.  206,  to  same  point; 
Phelps  v.  Heaton,  79  Minn.  484,  holding  all  proceedings  void  unless 
infant  has  first  been  served. 

Foreclosure  of  Mortgage  on  Community  Property  made  by  surviving 
husband  after  the  death  of  wife,  the  children  are  necessary  parties, 
p.  563. 

Sustained  in  S.  C.,  75  Cal.  141,  7 Am.  St.  Rep.  133,  being  a second 
appeal  from  a retrial  of  the  case;  Von  Rosenberg  v.  Perrault,  6 Idaho, 
726,  728,  where  husband  sold  lands  belonging  to  community  estate, 
existence  of  community  debts  and  necessity  for  sale  will  be  presumed 
after  long  lapse  of  time. 

63  CaL  564-570.  FERREA  v.  CHAB0T.  S.  C.  121  Cal.  at  238. 

A judgment  is  not  evidence  of  any  matter  incidentally  cognizable 
in  the  action  in  which  it  was  rendered,  or  collateral  to  it,  or  inferable 
from  it  by  argument,  or  which  rests  in  evidence,  p.  670. 

Cited  in  Graves  v.  Hebbron,  125  CaL  406,  noted  under  People  v.  Frank, 
28  Cal.  607;  Sanders  v.  Simcich,  65  Cal.  54,  applying  the  ruling  to  a 
statement  in  letters  of  administration  upon  a wife’s  estate  that  she 
was  the  surviving  wife  of  her  husband;  held,  the  fact  must  be  proved 
aliunde;  and  see  Walton  v.  Campbell,  51  Neb.  793,  discussing  breach 
of  eovenant  of  warranty. 

63  CaL  675-577.  HALLIDLE  v.  SUTTER  STREET  RAILROAD  COM- 
PANY. 

Executory  Contract  requires  delivery  by  seller  and  acceptance  by 
buyer.  Until  acceptance,  there  is  no  sale,  and  title  does  not  pass,  p. 
677. 

Cited  in  Exhaust  Ventilator  Co.  v.  Chicago  etc.  R.  R.  Co.,  66  Wis. 
227,  to  same  effect,  where  machinery  is  guaranteed  to  do  certain  work, 
and  is  not  to  be  paid  for  until  satisfactory,  there  is  no  sale  if  it  prove 
unsatisfactory;  Silsby  Mfg.  Co.  v.  Town  of  Chico,  24  Fed.  Rep.  894, 
11  Saw.  184,  where,  under  a contract  that  an  article  to  be  made  and 
delivered  shall  be  satisfactory,  held,  “it  must  be  satisfactory  to  the 
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purchaser,”  or  he  is  not  required  to  take  it;  note  to  74  Am.  Dec.  858. 
on  rescission  by  mutual  agreement. 

63  Cal.  578-581.  JOHNSON  v.  SUPERIOR  COURT. 

fn  California  the  punishment  for  contempt  has  been  regulated  by 
statute.  A party  in  contempt  cannot  be  denied  process  of  the  court 
to  enable  him  to  obtain  testimony,  pp.  579,  580. 

Cited  in  Estate  of  Jessup,  81  Cal.  482,  affirming  the  right  of  the  leg- 
islature to  control  and  provide  for  the  procedure  of  the  courts  in  respect 
even  to  their  inherent  powers,  as  in  the  matter  of  contempt;  Foley  t. 
Foley,  120  Cal.  39,  42,  65  Am.  St.  Rep.  151,  154,  limiting  the  right  of  the 
oourt  to  refuse  to  permit  a defendant  to  answer  because  he  had  failed 
to  obey  its  order  for  alimony,  Gordon  r.  Gordon,  141  111.  163,  33  Am. 
St.  Rep.  295,  holding  that  a defendant  in  contempt  could  not  be  deprived 
of  his  right  to  answer  in  divorce  suit;  McMahin  v.  McMahin,  68  Mo. 
App.  61,  to  same  effect;  Larson  v.  Larson,  9 S.  Dak.  3,  to  same  effect; 
but  see  State  v.  Tugwell,  19  Wash.  248,  sustaining  contempt  proceed- 
ings for  newspaper  publication;  Bachelor  v.  Bachelor,  30  Wash.  642, 
failure  of  defendant  in  divorce  suit  to  pay  alimony  does  not  warrant 
court  in  striking  answer. 

Before  a party  can  be  brought  into  contempt  for  not  complying  with 
an  order  of  court,  he  must  be  served;  delivery  to  a person  out  of  the 
state  of  a certified  copy  of  the  order  is  not  servioe,  p.  580. 

Cited  in  Hennessy  v.  Nicol,  105  Cal.  142,  to  same  effect;  Larson  v. 
Larson,  9 S.  Dak.  5,  to  same  effect;  State  v.  Clancy,  24  Mont.  363,  noted 
under  Batchclder  v.  Moore,  42  Cal.  412;  State  v.  Downing,  40  Or.  325, 
though  affidavit  filed  as  basis  for  contempt  proceedings  should  show 
facts  constituting  contempt,  that  disobeyed  order  had  been  served  on 
defendant,  or  that  he  had  personal  knowledge  or  notice  of  it,  and  that 
demand  for  compliance  had  been  made  by  authorized  person,  want  of 
some  of  these  allegations  may  be  supplied  by  answer. 

63  Cal.  581-684.  DAVIS  v.  SUPERIOR  COURT. 

Constitutionality  of  statute  cannot  be  inquired  into,  on  mandamus, 

p.  582. 

Cited  in  Thoreson  v.  State  Board,  19  Utah  31,  granting  writ  accord- 
ingly. 

Municipal  Court  of  Appeals. — No  order  is  necessary  for  a transfer 
of  a oause  from  the  county  oourt,  p.  583. 

Approved  in  Millard  v.  Yee  Teen,  63  CaL  585. 

63  Cal.  586-598.  UNGER  v.  MOONEY.  49  Am.  Rep.  100. 

Adverse  Possession. — Five  necessary  elements  are:  1.  Actual  occu- 
pation, open  and  notorious;  2.  Must  be  hostile  to  plaintiff's  title;  3. 
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Held  under  claim  of  title,  exclusive  of  any  other  right,  as  one’s  own; 
4.  Continuous  for  five  years  prior  to  commencement  of  action;  5.  Pay- 
ment of  taxes  (since  1878),  p.  592. 

Cited  in  Nathan  v.  Dierssen,  146  Cal.  67,  following  rule;  Bree  v. 
Wheeler,  129  Cal.  147,  noted  under  American  Co.  v.  Bradford,  27  Cal. 
368;  Andrus  v.  Smith,  133  Cal.  79,  holding  such  possession  proved; 
Churchill  v.  Louie,  135  Cal.  611,  quoting  Oneto  v.  Restano,  78  Cal.  374; 
but  cf.  Altschul  v.  O’Neil,  35  Or.  207,  218,  holding  aliter;  Montecito 
Valley  Co.  v.  Santa  Barbara,  144  Cal.  596,  597,  holding  prescriptive 
right  to  water  shown,  and  sustaining  pleading  of  such  prescription; 
Kerns  v.  McKean,  65  Cal.  417,  as  to  element  No.  2;  Thomas  v.  England, 
71  Cal.  458,  applying  the  ruling  to  a right  of  way  claimed  by  prescrip- 
tion; Water  Co.  v.  Richardson,  72  Cal.  603,  applying  the  ruling  to  a 
claim  of  prescriptive  right  of  water;  Oneto  v.  Restano,  78  Cal.  378, 
holding  that  the  evidence  must  show  the  possession  to  have  been  ad- 
verse; Archbishop  v.  Shipman,  79  Cal.  294,  as  to  element  No.  3,  and 
holding,  where  property  is  purchased  by  one  who  is  also  a corporation 
sole,  there  can  be  no  adverse  possession  by  the  individual,  as  a cor 
poration  as  against  the  title  of  the  individual.;  Oe  Frieze  v.  Quint,  94 
Cal.  663,  28  Am.  St.  Rep.  156,  as  to  element  No.  1,  in  a claim  of  adverse 
possession  under  a tax  sale  to  swamp  and  overflowed  land;  Sullivan 
▼.  Zeiner,  98  Cal.  351,  holding  that  the  acts  constituting  the  adverse 
use  must  be  of  such  a nature  as  to  give  a cause  of  action  in  favor  of 
the  person  against  whom  the  acts  are  performed;  Echols  v.  Hubbard, 
90  Ala.  315,  holding  that  ten  years’  continuous  adverse  possession  be- 
fore suit  brought  will  support  or  defeat  ejectment;  Hoffman  v.  White, 
90  Ala.  356,  to  same  effect  as  to  the  location  of  a division  fence;  Trufant 
v.  White  & Co.,  99  Ala.  534,  holding  that  when  title  has  been  acquired 
by  adverse  possession,  it  may  be  lost  by  a subsequent  recognition  for 
the  statutory  period  of  the  title  of  the  legal  holder;  Peter  v.  Stephens, 
11  Mont.  121,  28  Am.  St.  Rep,  450,  as  to  element  No.  3,  and  that  the 
intention  of  the  party  in  adverse  holding  is  a vital  element;  note  to 
99  Am,  Dec.  282,  on  adverse  possession;  note  to  28  Am.  St.  Rep.  158,  on 
notoriety  essential  to. 

Term  of  Continnous  Possession  need  not  be  next  before  the  com- 
mencement of  the  action,  p.  595. 

Note  to  95  Am.  Dec.  209. 

The  possession  of  one  tenant  in  common  is  the  possession  of  and  has 
no  element  of  hostility  to  the  right  of  his  cotenant.  The  cotenant  out 
of  possession  is  not  informed  by  such  possession  that  it  has  any  adverse 
character,  and  he  must  in  some  way  be  notified  of  the  adverse  holding 
in  order  to  be  prejudiced  by  it,  p.  591. 

Cited  in  Newman  v.  Bank  of  California,  80  Cal.  373,  13  Am.  St.  Rep. 
172,  holding  that  if,  in  contemplation  of, law,  one  cotenant  was  in  posses- 
sion when  he  commenoed  an  action  to  eject  an  adverse  holder,  then  the 
Notes  Cal.  Rep. — 200. 
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adverse  holder  must  be  regarded  as  out  of  possession  as  to  the  whole; 
Watson  v.  Sutro,  86  Cal.  529,  holding  that  where  there  has  been  no 
adverse  possession  against  a tenant  in  common  by  any  of  his  coten- 
ants, the  statute  did  not  run  against  the  tenant  out  of  possession; 
Winterbum  v.  Chambers,  91  Cal.  182,  holding  that  the  possession  by 
persons  other  than  his  cotenants  was  enough  to  put  a cotenant  out  of 
possession  on  inquiry;  Schumacher  v.  Truman,  134  Cal.  433,  Faubel  v. 
McFarland,  144  Cal.  720,  and  Mattis  v.  Hosmer,  37  Or.  532,  holding 
adverse  possession  not  established;  but  cf.  Roumillot  v.  Gardner,  113 
Ga.  63,  and  Grubbs  v.  Leyendecker,  153  Ind.  251,  holding  aliter. 

Ouster  of  One  Cotenant  by  Another. — To  constitute  an  ouster  of  a 
cotenant  out  of  possession,  there  must  be  some  conduct  of  the  occupy- 
ing tenant,  evidenced  by  acts  and  declarations,  in  its  nature  and  es- 
sence hostile  to  the  title  of  the  tenant  out  of  possession,  and  impart- 
ing knowledge  of  such  hostility  to  the  latter,  p.  592. 

Cited  in  Alvarado  v.  Nordholt,  95  Cal.  126,  showing  what  acts  con- 
stituted an  ouster;  Feliz  v.  Feliz,  105  Cal.  5,  to  same  points,  further 
illustrative  of  ouster;  Price  v.  Hall,  140  Ind.  316,  49  Am.  St.  Rep.  197, 
being  a case  of  ouster  by  a conveyance  by  one  cotenant,  purporting 
to  include  the  entire  land  and  estate  followed  by  possession  and  claim 
of  title  for  the  period  of  limitation;  Ricker  v.  Butler,  45  Minn.  548, 
to  same  effect;  Maxwell  ▼.  Higgins,  38  Neb.  678,  to  same  effect;  as 
also  Smith  v.  Water  Co.,  16  Utah,  200,  note  to  43  Am.  St.  Rep.  310, 
on  conveyance  of  whole  tract  by  one  cotenant. 

63  Cal.  598-607.  ODD  FELLOWS’  ASSOCIATION  ▼.  JAMES.  49  Am. 

Rep.  107. 

Liability  of  a Corporation  Officer  for  loss  of  moneys  while  in  his 
possession  depends  on  his  contract  and  exercise  of  due  diligence,  pp. 
603,  604. 

Cited  in  Fairchild  r.  Hedges,  14  Wash.  127,  as  to  the  acts  required 
by  the  Washington  statute;  note  to  95  Am.  Dec.  125,  on  loss  by  the  act 
of  God;  note  to  56  Am.  Rep.  68,  on  duty  of  county  tax  collector. 

63  Cal.  614-616.  PEOPLE  ▼.  BURNS. 

Burglary. — Information  held  sufficient,  p.  616. 

Cited  In  People  v.  Goldsworthy,  130  Cal.  603,  sustaining  burglary 
information. 

63  Cal.  618-620.  CARPENTER  t.  NATOMA  COMPANY. 

Unexecuted  Judgment  in  ejectment  does  not  stop  the  running  of  the 
statute  of  limitations;  an  actual  entry  is  necessary,  pp.  617,  618. 

Cited  in  Montecito  Valley  Co.'  v.  Santa  Barbara,  144  Cal.  593,  noted 
under  Langford  v.  Poppe,  56  Cal.  77;  Breon  v.  Robrecht,  118  Cal.  471, 
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63  Cal.  620-643 


62  An.  St.  Rep.  248,  holding  that  an  executed  judgment  is  conclusive 
against  defendant  of  any  asserted  right  founded  merely  upon  his  pos- 
session, either  at  the  time  of  commencement  of  the  action  or  at  the 
time  of  the  judgment;  Gould  ▼.  Carr,  33  Fla.  633,  holding  that  a judg- 
ment in  ejectment  establishes  simply  the  right  of  plaintiff  to  posses- 
sion; Barrel  v.  Title  Guarantee  Co.,  27  Or.  87,  91,  holding  that  a judg- 
ment in  ejectment  followed  by  entry  stopped  the  running  of  the  statute 
at  the  date  of  the  commencement  of  the  action;  note  to  64  Am.  Dec. 
645,  on  effect  of  judgment  and  proceedings  in  ejectment  upon  the  stat- 
ute of  limitations:  note  to  52  Am.  St.  Rep.  648,  on  same  subject. 

63  CaL  620-622.  ESTATE  OF  ROBINSON. 

Will — Charitable  Purposes. — Bequest  held  to  be  for,  p.  621. 

Cited  in  Fay  ▼.  Howe,  136  CaL  603,  noted  under  Estate  of  Hinckley, 
68  CaL  471. 

63  Cal.  623-643.  CROSS  ▼.  ZELLERBACH. 

Law  of  the  Case. — When  a decision  on  an  appeal  does  not  cover  the 
points  presented  by  a subsequent  appeal,  and  different  facts  are  alleged, 
the  decision  is  not  binding  as  to  the  questions  raised  on  the  second  ap- 
peal, p.  637. 

Cited  in  Sharon  v.  Sharon,  79  CaL  655,  holding  that  the  rule  of 
“stare  decisis”  has  no  application  when  the  facts  presented  on  the 
second  appeal  differ  materially  from  those  on  which  the  decision  was 
rendered;  Watson  v.  Sutro,  86  CaL  529,  holding  that  the  owner  of  an 
equitable  title  might  sue  to  establish  his  right,  and,  when  established, 
ask  for  a partition  on  the  ground  that  equity  will  not  allow  litigation 
by  piecemeal;  Pence  v.  Sweeney,  2 Idaho,  923,  to  same  effect. 

Equity  will  take  hold  of  entire  case,  where  all  parties  are  before 
court  under  sufficient  pleadings,  p.  643. 

Cited  in  Whitehead  ▼.  Sweet,  126  Cal.  76,  holding  bill  not  multifarious. 
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I have  endeavored  to  give  place  in  this  volume  to  ever/  thing 
which  may  be  necessary  to  a correct  understanding  of  the  opinions 
of  the  court  and  to  nothing  more.  The  briefs  of  counsel  are 
omitted,  and  where  the  opinion  contains  a sufficient  statement  of 
facts  I have  not  thought  it  necessary  to  explain  the  omission  of 
such  statement  by  the  reporter.  All  dissenting  opinions  will  be 
found  in  their  connection,  and  when  the  bench  was  not  full  the 
fact  is  noted.  Several  early  cases  of  little  interest  to  the  profes- 
sion, and  some  in  which  the  facts  cannot  be  obtained,  are  not 
reported.  The  number  of  unreported  cases  docs  not  exceed  ten, 
according  to  the  best  information  I can  get.  It  has  been  difficult 
to  limit  the  cost  of  this  publication  to  the  amount  which  may 
probably  be  obtained  from  sales  of  it,  and  if  any  thing  has  been 
omitted  from  these  pages  which  should  have  a place  therein,  I 
trust  that  the  omission  will  be  excused  in  view  of  the  necessity  of 
the  occasion. 

AL  1L 

December,  1873. 
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JUSTICES  OF  THE  SUPREME  COURT 

TO  THE  PRESENT  TIME. 


Names. 

Date  of  Commission. 

Expiration  of  Term. 

CHIEF  JUSTICES. 

Benj.  F.  Hall 

March  25,  1861 

• 

July  10,  1863 

December  81,  1S6& 

♦ 

April  10,  I860 

ASSOCIATE  JUSTICES. 

/ 

March  28,  1861 

March  28, 1866. 
March  3,  18(13. 
May  25,  18CC. 
July  10,  1866. 
June  18.  1870. 
March  2, 1871. 

Wm.  H.  Gale 

Juno  10, 1865 

Christian  S.  Ejater 

August  11,  18661 

James  B.  Belford 

Ebcnezer  T.  Wella 

February  8. 1871  i. 

JUSTICES  OF  THE  COURT. 

At  January  Term,  1864. 

8TEPHEN  S.  HARDING,  C.  J., 
CHAS.  LEE  ARMOUR,  J., 

ALLAN  A.  BRADFORD,  J. 


During  the  Terms  of  1867,  '68  and  '68. 
MOSES  HALLF.TT,  C.  J., 
CHRISTIAN  S.  EYSTER,  J., 
WM.  R.  GORSLINE,  J. 


D veiny  July  Term,  1870,  and  February  Term,  1871,  until  .8  uM  A U7L 
MOSES  HALLETT.  C.  J.. 

CHRISTIAN  S.  EYSTER,  J., 

JAMES  B.  BEDFORD,  J. 

After  March  8,  1871.1 
MOSES  HALLETT,  a J., 

JAMES  B.  BELFORD,  J., 

EBENEZER  T.  WELLS,  J. 


• I am  unable  to  uncertain  the  date  of  Chief  Juetlce  Htu.')  reelgcatlon. 

♦ Reappointed  April  A 1870. 

t Congress  was  not  In  aeeeton  at  thla  time.  The  appointment  was  oonfirmed  br  thi 
Senate  and  another  commleelon  Issued  March  3, 1867. 

I To  take  effect  March  S,  187L 

ITlie  caaee  decided  after  Mr.  Juetlce  Wat.rjt  became  a member  of  the  court  may  he 
found  from  page  317  to  the  end  of  the  volume. 
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ERRATA. 


On  page  121,  second  line  from  bottom,  for  " running  " read  mining. 

170,  twelfth  line  from  top,  for  " rule*  ” read  rule 
195,  ninth  line  from  bottom,  for  “time  ” read  liniu. 

200,  third  line  of  statement  of  case,  for  " was  rtj  acted  " read  latteA 
was  rejected.  • 

219,  sixteenth  line  from  top,  for"  brethem”  read  brethren. 

830,  seventh  line  from  bottom,  for“Walaen"  read  WiUon,  and  for 
“18”  read  12. 

870,  twelfth  line  from  bottom,  for  “ as  " read  and. 

418,  after  the  word  " fact  ” a semicolon  ( ; ) Is  wrongly  inserted. 

458,  thirteenth  line  from  bottom,  for  “ except  ” read  accept. 

457,  twelfth  line  from  bottom,  for  “ Mann. " read  Jfatne. 

494,  seventh  line  from  top,  for  " Reversed  ” read  A fflrmed. 

510,  tenth  line  from  bottom,  for  “ impart  ” read  import. 
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Adopted  September  28, 1873. 

WRIT  OR  ERROR  J 8DFERSKDRA8  ; PROCESS  OH  WRITS  OF  ERROR. 

I.  Writs  of  error  shall  be  directed  to  the  clerk  or  keeper  of  the 
"ecord  of  the  court,  iu  which  the  judgment  or  decree  complained 
of  is  entered,  commanding  him  to  certify  a correct  transcript  of 
the  record  to  this  court.  But  when  the  plaintiff  in  error  shall 
file,  in  the  office  of  the  clerk  of  this  court,  a transcript  of  the 
record,  duly  certified  to  be  full  and  complete,  before  a writ  of 
error  issues,  it  shall  not  be  necessary  for  the  clerk  of  the  inferior 
court  to  certify  another  transcript  of  the  record  to  this  court,  but 
such  transcript  so  filed  with  the  clerk  of  this  court  shall  be  taken 
and  considered  to  be  a due  return  to  said  writ,  and  in  such  case 
the  clerk  of  the  inferior  court  shall  return  upon  said  writ,  that 
the  same  has  been  served  upon  him,  and  that  it  appears  by  the 
indorsement  thereon  that  a transcript  of  the  record  has  been 
filed  in  the  office  of  the  clerk  of  the  supreme  court. 

II.  A scire  facias  or  summons  to  hear  errors  may  be  made 
returnable  on  any  day  of  the  term ; but  all  such  writs  which 
shall  be  issued  more  than  ten  days  before  the  term  shall  be  made 
returnable  on  the  first  day  of  the  term,  and  if  any  such  writ  shall 
not  be  served  ten  days  before  the  return  day  thereof,  the  defend- 
ant so  served  shall  not  be  required  to  appear  in  obedience  thereto 
until  the  first  day  of  the  term  of  court  next  succeeding  such  re- 
turn day.  A defendant,  upon  whom  process  has  not  been  served, 
may  enter  his  appearance  and,  upon  five  days’  notice  to  the  plain 


Digitized  by  Google 


xviii 


RULES  OF  THE  SUPREME  COURT. 


tiff,  may  proceed  in  the  same  manner  aa  if  duly  served  with 

process. 

III.  If  a scire  facias  or  summons  to  hear  errors  shall  not  be 
served,  an  alias  or  pluries  may  be  issued  without  an  order  of 
court  therefor. 

IV.  No  supersedeas  will  be  granted  unless  the  transcript  of 
the  record,  on  which  the  application  is  made,  be  complete  and 
certified  by  the  clerk  of  the  court  below,  with  an  assignment  of 
eiTors  written  thereon  or  appended  thereto. 

V.  When  a writ  of  error  shall  be  made  a supersedeas,  the  clerk 
shall  indorse  upon  said  writ  the  following  words : “ A transcript 
of  the  record  in  this  cause  having  been  filed  in  my  office  with  an 
order  indorsed  thereon,  that  the  writ  of  error  herein  be  made 
a supereedeas  according  to  law,  this  writ  of  error  is  therefore 
made  a supersedeas  and  shall  operate  accordingly ; ” which  in- 
dorsement shall  be  signed  by  the  clerk  of  this  court. 

VI.  Whenever  execution  or  other  final  process  shall  be  issued 
upon  a judgment  at  law  or  decree  in  equity,  and  the  record  of 
such  judgment  or  decree  shall  be  removed  into  this  court  by  writ 
of  error  operating  as  a supersedeas,  such  writ  of  error  may  bo 
served  upon  the  officer  in  whose  hands  snch  execution  may  be, 
and  thereupon  all  proceedings  under  such  execution  shall  be  dis- 
continued, and  snch  officer  shall  return  the  same  into  the  court 
•from  whence  it  was  issued,  together  with  the  copy  of  the  writ  of 
error  served  on  him,  and  shall  set  forth  in  his  return  to  such 
execution  what,  if  any  tiling,  lie  hath  done  in  obedience  to  the 
command  thereof.  Such  service  of  the  writ  of  error  and  super- 
sedeas may  be  made  by  delivering  to  the  officer  having  such  final 
process  for  execution  a copy  of  such  writ  of  error  and  the  indorse- 
ments thereon,  with  the  certificate  of  the  clerk  of  the  supreme 
court  or  of  the  clerk  of  the  inferior  court,  to  whom  the  same  is 
directed,  that  the  same  is  a true  and  perfect  copy  of  the  original 
of  such  writ  of  error  and  the  indorsements  thereon. 

VII.  Whenever  a bond  is  executed  by  an  attorney  in  fact,  the 
original  power  of  attorney  shall  be  filed  with  the  bond  in  the 
office  of  the  clerk  of  this  court,  unless  it  shall  appear  that  the 
power  of  attorney  contains  other  powers  than  the  mere  power  to 
execute  the  bond  in  question,  in  which  case  the  original  power 
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of  attorney  shall  bo  presented  to  the  clerk  and  a truo  copy  thereof 
filed,  certified  by  the  clerk  to  be  a true  copy  of  the  original. 

TRANSCRIPT  OF  TIIE  RECORD. 

VIII.  Clerks  of  inferior  courts,  in  making  up  an  authenticated 
copy  of  the  record,  shall  certify  to  this  court  a copy  of  the  process 
with  the  return  thereto,  the  plcadingB  of  the  parties,  the  verdict 
in  jury  trials,  the  judgment  of  the  court  below  and  all  orders 
of  the  court,  the  bill  of  exceptions,  tho  appeal  bond  in  cases 
appealed.  This  rule  shall  not  extond  to  appeals  or  writs  of  error 
in  chancery  or  criminal  causes. 

IX.  The' clerk  of  the  court  below  shall  arrange  tho  several  parts 
of  tho  record  in  chronological  order. 

X.  The  clerk  of  this  court  shall  not  tax  as  costs  in  this  court 
any  matter  inserted  in  tho  transcript  contrary  to  tho  foregoing 
rules. 

XI.  The  appellant  or  plaintiff  in  error,  or  his  attorney,  may, 
by  precipe,  indicate  to  the  clerk  what  of  tho  files  of  the  cause 
shall  be  inserted  in  the  record,  and  in  such  case,  if  the  record 
shall  be  insufficient,  it  shall  be  perfected  at  his  costs,  and  if  un- 
necessarily voluminous,  tho  costs  of  the  unnecessary  parts  shall 
bo  taxed  against  him. 

ASSIGNMENT  OF  ERRORS. 

XII.  Appellants  and  plaintiffs  in  error  shall  assign  errors  at 
the  time  of  filing  tho  transcript  of  the  record,  and  each  error  shall 
be  separately  alleged  and  particularly  specified.  When  tho  error 
alleged  is  to  the  charge  of  the  court,  the  part  of  the  charge 
referred  to  shall  be  quoted  totidum  verbis  in  the  specifications. 
The  same  shall  be  signed  by  an  attorney  or  counselor  of  tho  court. 

XIII.  If  tho  appellant  or  plaintiff  in  error  shall  fail  to  assign 
errors,  the  appeal  or  writ  of  error  may  be  dismissed,  and  if  tho 
appelleo  or  defendant  in  error  shall  not  appear  and  join  in  error 
the  cause  may  bo  heard  ex  parte,  or  the  judgment  or  decree  may 
be,  in  the  discretion  of  the  court,  reversed  without  a hearing. 

XIV".  Counsel  will  be  confined  to  a discussion  of  the  errors 
stated,  but  the  court  may,  in  its  discretion,  notice  any  othei 
errors  appearing  in  tho  record. 

VOL  I.  — B 
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ABSTRACTS  OF  THE  RECORD. 

XV.  Appellants  and  plaintiffs  in  error,  in  all  causes  in  the 
supremo  court,  shall  prepare  a printed  abstract  of  tire  record  in 
each  case,  in  which  I hey  shall  set  forth  the  title  of  the  cause,  with 
the  date  of  the  filing  of  all  papers  in  the  court  below,  and  a brief 
statement  of  the  contents  of  each  pleading,  and  shall  set  forth 
fully  the  points  of  the  pleadings  or  evidence,  and  the  points  relied 
upon  for  the  reversal  of  the  judgment  or  decree.  The  clerk  of  the 
court  below  shall  also  number  each  folio  of  one  hundred  words, 
in  tho  transcript  of  the  record,  and  appellants  and  plaintiffs  in 
error  shall  refer  to  the  same  in  tho  margin  of  the  abstract  in  such 
manner  that  orders,  pleadings  and  evidence  referred  to  in  the 
abstract  may  be  easily  found  in  the  record.  They  shall  file  with 
tho  clerk  of  this  court,  for  the  use  of  the  appellee  or  defendants 
in  error  and  judges  of  this  court,  four  copies  of  such  abstracts  at 
least  three  days  before  the  cause  is  heard. 

XVI.  The  defendant’s  counsel  shall  bo  permitted,  if  ho  is  not 
satisfied  with  tho  abstract  or  abridgment  by  the  plaintiff’s  coun- 
sel, to  furnish  each  of  the  justices  of  this  court  with  such  further 
abstracts  as  he  shall  deem  necessary  to  a full  understanding  of  tho 
merits  of  the  cause. 

XVII.  In  case  tho  appellant  or  plaintiff  in  error  shall  neglect 
to  file  an  abstract,  in  compliance  with  tho  rules  of  this  court,  tho 
opposite  party  may  file  the  abstract  and  prepare  the  cause  for  a 
hearing  ex  parte,  and  have  the  costs  taxed  therefor,  provided  the 
appellant  or  plaintiff  in  error  would  have  been  entitled  to  have 
the  cause  heard  at  the  same  term,  or  the  court  may  dismiss  tho 
appeal  or  writ  of  error. 

XVIII.  If  tho  abstracts  filed  shall  not  present  the  parts  of  tho 
rocord  to  which  reference  is  made  in  tho  assignments  of  errors, 
tho  appeal  or  writ  of  error  may  be  dismissed. 

BRIEFS  AND  ARGUMENTS  OF  COUNSEL. 

XIX.  The  brief  of  the  counsel  for  appellant  or  plaintiff  in  error 
shall  contain  a statement  of  the  errors  relied  upon  and  tho 
authorities  to  be  used  in  the  argument,  and  four  copies  thereof 
shall  be  filed  with  tho  clerk  of  this  court  at  least  three  days  be- 
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fore  the  cause  is  heard.  One  of  the  copies  may  be  withdrawn  by 
the  counsel  for  appellee  or  defendant  in  error,  and  the  other* 
shall  be  for  the  use  of  the  justices  of  the  court. 

XX.  Counsel  for  appellee  or  defendant  in  error  shall  also  file 
with  the  clerk  four  copies  of  his  brief  for  the  nso  of  the  justices, 
and  the  opposing  party,  on  or  before  the  day  next  preceding  the 
day  in  which  the  cause  is  to  be  heard. 

XXI.  In  citing  cases  from  published  reports,  the  names  of  the 
parties  as  they  appear  in  the  title  of  the  case,  as  well  as  the  book 
and  page,  shall  bo  given. 

XXII.  Counsel  who  have  not  complied  with  the  rules  relating 
to  briefs  will  not  be  heard. 

XXIII.  If  the  counsel  for  both  parties  shall  submit  arguments 
in  writing,  it  shall  not  be  necessary  to  file  briefs ; but  if  counsel 
for  either  party  shall  desire  to  address  the  court  orally,  the  oppos 
ing  counsel  shall  file  his  brief  as  required  by  the  rule. 

MOTIONS. 

XXIV.  All  motions,  except  motions  for  further  time  to  assign 
errors  or  to  file  briefs,  abstracts  and  the  like,  shall  be  in  writing, 
and  at  least  twenty-four  hours’  notice  of  the  time  at  which  the 
same  will  be  heard  shall  be  given  to  the  opposite  party. 

XXV.  The  party  holding  the  affirmative  shall  begin  and  con- 
clude the  argument  upon  the  hearing  of  any  matter  before  the 
court. 

DISMISSAL  OF  APPEALS. 

XXVI.  If  a transcript  of  the  record  shall  not  be  filed  as  re- 
quired by  law  in  case  of  appeal,  the  appellee  may  presont  a tran- 
script of  the  judgment,  the  order  allowing  the  appeal,  the  bond 
and  the  approval  thereof,  and  thereupon  the  appeal  shall  be  dis- 
missed with  costs. 


WITHDRAWAL  OF  PAPKES. 

XXVII.  No  paper  shall  be  taken  from  the  files  except  by 
leave  of  court ; but  appellants  and  plaintiffs  in  error  may  with- 
draw the  transcript  of  the  record,  for  the  purpose  of  making 
abstracts,  upon  giving  receipt  therefor  to  the  clerk ; and,  upon 
such  withdrawal,  may  retain  the  same  for  eight  days  and  no  more. 
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If  tho  appellee  or  defendant  in  error  shall  desire  to  make  an 
abstract  of  the  record,  he  may  withdraw  the  transcript  upon 
giving  the  like  receipt  and  retain  tho  same  for  the  like  time. 

Neither  party  6liall  withdraw  the  transcript  of  the  record  more 
than  once. 

AGREED  CASE. 

XXYIII.  No  judgment  will  be  pronounced  in  any  agreed 
case  unless  an  affidavit  of  some  credible  person  shall  be  filed, 
setting  forth  that  the  matters  presented  by  the  record  were  liti- 
gated in  good  faith,  about  a matter  in  actual  controversy  be- 
tween the  parties,  and  that  the  opinion  of  this  court  is  not 
sought  with  any  other  design  than  to  adjudicate  and  settle  tho 
law  relative  to  the  mattor  in  controversy  between  the  parties  to 
the  record. 

REHEARING  OF  CAU8E8. 

XXIX.  Application  for  rehearing  of  any  cause  shall  bo  by 
petition  to  the  court,  signed  by  counsel,  briefly  stating  the  points 
■wherein  it  is  alleged  that  the  court  has  erred ; such  petition  to 
be  filed  within  fifteen  days  next  after  the  filing  of  the  opinion  in 
the  cause,  if  the  same  shall  have  been  filed  in  term  time,  or  if 
such  opinion  shall  have  been  filed  in  vacation,  then  within  tho 
first  five  days  of  tho  next  succeeding  term : counsel  may  accom- 
pany such  petition  with  a brief  of  the  authorities  relied  upon  in 
support  thereof. 

XXX.  If  in  any  cause  in  which  the  opinion  of  this  court  is 
filed  in  vacation,  or  within  fifteen  days  of  the  adjournment  of  the 
oourt,  a petition  for  rehearing  is  presented  to  either  of  the  jus- 
tices of  this  court,  and  ho  shall  certify  that  there  is  probable  cause 
for  granting  the  prayer  of  the  petition,  all  further  proceedings 
authorized  by  tho  judgment  of  this  court  shall  bo  stayed  until  the 
next  term  of  tho  court. 

COSTS. 

XXXI.  Upon  printed  abstracts  being  furnished,  as  required  in 
the  foregoing  rules,  it  shall  bo  the  duty  of  the  clerk  to  tax  a 
printer’s  fee  at  tho  rate  of  forty-five  cents  for  each  one  hundred 
words  of  one  copy  of  such  abstract,  against  the  unsuccessful  party 
not  furnishing  such  abstracts,  as  costs,  to  be  recovered  by  ths 
successful  party  furnishing  tho  same. 
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XXXII.  Clerks  of  district  and  probate  courts  shall  be  entitled 
to  receive  the  fees  allowed  by  law  for  all  copies  of  records  before 
delivering  tho  same.  If,  in  a criminal  cause,  the  defendant  shall 
be  unable  to  pay  for  a transcript  of  tho  record,  the  justice  assigned 
to  the  judicial  district  in  which  such  record  may  be  shall  have 
power  to  order  aud  direct  that  such  transcript  be  made  and 
furnished  to  the  defendant  without  charge. 

ATTORNEYS. 

XXXin.  No  person  shall  be  admitted  to  practice  as  an 
attorney  and  counselor  at  law,  upon  evidence  that  he  hath  been 
admitted  to  the  bar  of  another  State  or  territory,  unless  such 
evidence  shall  proceed  from  tho  highest  court  of  law  or  equity 
authorized  by  the  laws  of  such  State  or  territory  to  grant  the  same, 
nor  unless  such  admission  to  the  bar  of  such  other  State  or  terri- 
tory shall  have  been  upon  examination  of  the  applicant  or  other 
evidence  of  his  knowledge  of  law.  Provided,  that  if  it  shall 
appear  by  the  affidavit  of  some  disinterested  party  or  other 
satisfactory  evidence,  that  tho  applicant  has  been  actually  engaged 
in  the  practice  of  law  as  his  usual  occupation  in  the  State  and 
territory  wherein  such  license  was  obtained,  for  the  space  of  two 
years,  such  applicant  may  be  admitted  to  tho  bar  of  this  court. 

XXXIV.  No  person  shall  be  admitted  to  practice  as  an 
attorney  and  counselor  at  law  upon  evidence  that  he  hath  been 
admitted  to  tho  bar  of  another  State  or  territory,  if,  at  the  time 
of  his  admission  to  the  bar  of  such  State  or  territory,  he  was  a 
citizen  of  this  territory. 

XXXV.  No  person  shall  bo  admitted  to  practice  law  in  this 
territory,  who  shall  not  first  have  taken  and  subscribed  an  oatli, 
that  it  is  Iona  fide  his  intention  to  become  a citizen  of  tho 
territory  of  Colorado,  and  to  make  tho  practice  of  the  law  his 
permanent  and  usual  occupation,  and  that  ho  will  commence  the 
practice  of  the  law  therein  within  three  months  from  the  date 
thereof,  and  the  fee  of  the  clerk  of  the  supreme  court  for  filing 
such  oath  and  entering  the  name  of  such  party  upon  the  record 
and  issuing  a license  shall  be  $10. 

XXXVI.  There  shall  be  hereafter  kept  in  tho  office  of  the 
clerk  of  tho  di-trict  court  of  each  county  a roll  of  attorneys  of  tho 
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supreme  court,  and,  in  order  thereto,  the  clerk  of  the  supreme 
court  shall,  within  thirty  days  next  after  the  promulgation 
hereof,  transmit  to  the  clerk  of  the  district  court  in  each  judicial 
district  a certified  copy  of  this  and  the  following  rules:  No. 
XXXVII,  XXXVIII,  XXXIX  of  this  court,  and  of  the  roll  of 
the  attorneys  of  this  court,  as  the  same  then  appears  in  his  office. 

XXXVII.  Upon  receiving  such  certified  copy  of  said  rules  and 
roll  of  attorneys,  the  clerk  of  each  of  the  district  courts  shall  cause 
the  same  to  be  entered  at  large  in  a book  to  be  kept  in  his  office, 
and  shall  immediately  prepare  copies  thereof  at  length  and  certify 
the  same  to  each  of  his  deputies,  except  in  the  county  where  the 
said  clerk  himself  resides,  and  each  of  such  deputies  shall  in  like 
manner  enter  such  rules  and  the  roll  of  attorneys  in  a book  to  be 
kept  in  his  office ; all  such  certificates  shall  be  preserved  in  the 
office  where  the  same  are  transmitted. 

XXXVIII.  Whenever  the  name  of  any  attorney,  hereafter 
admitted  to  the  bar,  shall  be  entered  upon  the  roll  of  attorneys 
kept  in  the  office  of  the  clerk  of  the  supreme  court,  the  clerk  of 
the  supreme  court  shall  certify  to  the  clerk  of  the  district  court  in 
each  judicial  district  a copy  of  the  roll  of  attorneys,  60  far  as  the 
same  includes  the  name  of  such  attorney  so  admitted,  and  the 
clerk  of  each  of  said  district  courts  shall  cause  the  name  of  such 
attorney  so  admitted  to  be  entered  upon  the  roll  of  attorneys  so 
kept  in  his  office,  and  shall  prepare  copies  of  such  certificate  of 
the  clerk  of  the  supreme  court,  and  certify  the  same  to  each  of 
his  deputies,  save  in  the  county  wherein  the  said  clerk  himself 
resides.  When  the  name  of  such  attorney  shall  in  like  manner 
be  added  to  the  roll  of  attorneys  there  kept,  and  no  person  shall 
be  entered  upon  any  such  rolls  cf  attorneys  unless  his  name  shall 
appear  on  the  roll  of  attorneys  of  the  supreme  court  certified  in 
manner  aforesaid. 

XXXIX.  Hereafter  no  clerk  of  any  district  court  shall  issue 
any  writ,  or  permit  any  cause  to  be  instituted  or  discontinued  at 
the  instance  of  any  person,  unless  the  name  of  such  person  appear 
upon  the  roll  of  attorneys  in  his  office,  or  at  the  instance  of  the 
plaintiff  in  such  cause  appearing  thereunto  in  hiB  own  proper 
person,  and  no  person,  whose  name  is  not  upon  the  roll  of 
attorneys  in  the  office  of  the  clerk  of  such  court,  shall  be  permitted 
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to  appear  in  any  cause  in  any  district  court,  or  take  part  in  any 
such  cause,  unless  he  is  himself  a party  thereto,  and  then  only 
in  his  own  behalf. 

LIBRARY. 

XL.  No  book  shall  be  withdrawn  from  the  library  of  this  court 
for  any  purpose,  except  by  the  order  of  the  court  in  open  session. 

XLI.  The  foregoing  shall  be  the  standing  rules  of  this  court, 
and  all  other  rules  are  hereby  rescinded. 
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Gardner  t.  Dunn. 

Appeal  Bond,  may  be  amended.  On  appeal  to  the  district  court  from  the 
judgment  of  a justice  of  the  peace,  if  the  appeal  bond  be  adjudged 
insufficient,  the  appellant  may  file  an  amended  bond,  and  time  should  be 
allowed  him  for  that  purpose. 

Appeal  from  District  Court , Park  County. 

Mr.  S.  E.  Browne,  for  appellant. 

Mr.  C.  C.  Post,  for  appellee. 

Bradford,  J.  This  was  an  action  of  forcible  entry  and 
detainer,  instituted  before  a justice  of  the  peace  of  Park 
county  on  the  16th  day  of  April,  A.  D.  1862.  On  the  6tli 
of  May,  following,  trial  of  said  cause  was  had  before  the 
justice,  and  the  verdict  and  judgment  was  for  the  defendant. 
The  plaintiff  appealed  to  the  district  court,  and  on  the 
following  day,  May  6th,  filed  his  appeal  bond,  which  bond 
was  approved  by  the  justice.  On  the  3d  of  June,  1862, 
being  one  of  the  days  of  the  June  term  of  the  district  court 
of  Park  county,  the  cause  came  on  to  be  heard,  and  the 
defendant  moved  the  court  to  dismiss  the  appeal  for  want 
of  a sufficient  bond.  The  plaintiff  asked  leave  to  file  a 
sufficient  bond,  the  court  refused  the  leave  and  sustained 
defendant’s  motion  to  dismiss  appeal,  and  rendered  judg- 
ment against  plaintiff  for  costs.  The  plaintiff  appealed  to 
this  court,  and  assigns  the  following  errors,  viz. : 

1st.  That  the  said  court  erred  in  sustaining  the  motion  of 
the  defendant  to  dismiss  the  said  appeal. 

VOL.  I. — 1 
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2d.  That  the  court  erred  in  refusing  to  permit  the  plaintiff 
to  file  a good  and  sufficient  bond. 

3d.  That  said  judgment  was  given  for  the  defendant  when 
it  should  have  been  given  for  the  plaintiff. 

It  is  not  doubted  by  this  court  but  that  the  appeal  bond 
was  informal  and  insufficient ; but  it  is  equally  clear  that 
the  court  erred  in  overruling  the  motion  of  the  appellant  to 
permit  him  to  file  a good  and  sufficient  bond  in  pursuance  of 
the  forty-fifth  section  of  the  act  of  our  legislature,  entitled, 
“An  act  concerning  justices  of  the  peace  and  constables,” 
approved  October  31,  1801.  That  act  after  prescribing  the 
mode  of  taking  appeals  from  judgments  of  justices  of  the 
peace,  goes  on  and  declares  that  “ if  upon  the  trial  of  any 
appeal  the  bond  required  to  be  given  shall  be  adjudged 
informal  or  otherwise  insufficient,  the  party  who  shall  have 
executed  such  bond  shall  in  nowise  be  prejudiced  by 
reason  of  such  informality  or  insufficiency ; provided  he 
will,  in  reasonable  time,  to  be  fixed  by  the  court  execute  a 
good  and  sufficient  bond.”  That  Gardner  intended  to  take 
an  appeal  is  manifest,  and  whenever  a party  intends  appeal- 
ing and  makes  such  an  attempt  at  the  execution  of  a bond, 
that  the  officer  authorized  to  approve  accepts  the  bond,  it 
is  not  the  design  of  the  statute  that  the  appellant  should  be 
prejudiced  by  any  informality  or  deficiency  therein.  By 
executing  what  was  honestly  intended  to  be  a good  bond, 
with  such  security  as  was  approved  by  the  justice,  the 
appellant  did  all  that  was  required  of  him  until  the  bond 
was  adjudged  insufficient  by  the  court ; and  even  then,  the 
law  declares  that  such  insufficiency  shall  not  operate  to  his 
prejudice,  if  he  will  execute  a good  one.  This  the  appellant 
offered  to  do,  but  the  court  refused  permission  and  dismissed 
the  appeal. 

The  evident  intent  of  the  legislature  in  enacting  the  law 
herein  referred  to  was  to  simplify  proceedings  before 
justioes  of  the  peace,  and  to  dispense  with  all  technicalities 
consistent  with  a fair  trial  of  the  cause  upon  the  merits. 
This  just  intent  would  be  defeated  by  giving  to  the  act  any 
other  construction  than  the  one  we  have  adopted. 
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The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded,  with  directions  to  that  court  to  permit  the 
appellant  to  file  a good  and  sufficient  bond,  and  to  hear  and 
determine  the  cause  upon  its  merits.  Reversed. 

Thb  Principal  ('ask  is  adopted  as  authority  for  the  thn’lslou  In  Lynn  r.  MerrieU , 1 Colo.  & 


Lynn  v.  Merriole. 

Appeal  from  District  Court , Jefferson  County. 

Assumpsit  before  a justice  of  the  peace,  and  appeal  to 
district  court  Motion  by  appellee  to  .dismiss,  because  of 
defective  appeal  bond,  and  cross-motion  by  appellant  for 
leave  to  file  a sufficient  bond.  The  district  court  refused  to 
allow  the  amendment  and  dismissed  the  appeal. 

Bradford,  J.  The  opinion  given  at  the  present  term  of 
this  court,  in  Gardner  v.  Dunn , ante,  1,  is  applicable  to  this 
case.  The  judgment  of  the  district  court  must  be  reversed, 
and  the  cause  remanded  to  the  district  court  for  further 
proceedings. 

Reversed. 


Wii.cox  et  al.  v.  Field  et  al. 

Practice — judgment  nil  dieit.  If  defendants,  after  appearance,  fail  to  plead 
or  demur,  judgment  nil  dieit  should  be  rendered  against  them  before  other 
proceedings  are  had  in  the  case. 

Judgment  exceeding  ad  damnum.  Judgment  should  not  be  rendered  for  a 
greater  amount  than  is  claimed  in  the  declaration. 

Error  to  District  Court,  Arapahoe  County. 

Mr.  J.  Bright  Smith,  for  plaintiffs  in  error. 

Mr.  G.  W.  Purkins,  for  defendants  in  error. 

Bradford,  J.  This  was  an  action  in  debt,  instituted  in 
the  district  court  of  Arapahoe  county,  on  the  2d  day  of 
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July,  A.D.  1862,  by  C.  H.  Field  and  E.  Magoffin,  trustees 
of  Jones  & Cartright,  against  B.  C.  Wright,  P.  P.  Wilcox, 
E.  C.  Mason  and  D.  M.  Bivens,  on  a promissory  note 
alleged  to  have  been  executed  by  said  defendants,  and  pay- 
able to  said  plaintiffs  on  the  21st  day  of  December,  1861,  for 
the  sum  of  $110,  the  ad  damnum  in  the  plaintiff’s  declara- 
tion being  laid  at  $110.  At  the  August  term  of  said  district 
oourt,  the  cause  came  on  to  be  heard,  and  the  defendants, 
by  J.  Bright  Smith,  their  attorney,  appeared  and  tiled  a 
motion  to  dismiss  the  suit,  alleging  that  plaintiffs  were  non- 
residents of  Colorado  territory ; and  said  motion  being 
heard,  the  court  overruled  the  same,  and  ordered  the  case 
referred  to  the  clerk  to  assess  damages.  The  clerk,  the 
same  day,  reported  the  plaintiffs’  damages  at  $127.84,  and 
the  court  thereupon  rendered  judgment  against  the  said 
defendants  for  the  sum  of  $127.84,  and  for  costs. 

To  reverse  this  judgment  the  plaintiffs  in  error,  being  the 
defendants  below,  have  brought  the  case  to  this  court  by 
writ  of  error. 

The  plaintiffs  in  error  assign  the  following  errora,  viz. : 

1.  There  was  no  judgment  of  nil  dicit  rendered  against 
the  plaintiffs  in  error  in  default  of  a plea,  but  a reference 
made  to  the  clerk  to  assess  damages  without  such  judg- 
ment. 

2.  The  final  judgment  rendered  is  for  a greater  amount 
than  the  ad  damnum,  in  the  declaration. 

It  is  a well-settled  rule  of  practice  that  where  defend- 
ants, after  appearance,  neither  plead  nor  demur,  judg- 
ment of  nil  dicit  will  be  rendered  against  them  before  any 
other  proceedings  are  had  in  the  case.  The  record  in  this 
case  discloses  the  fact,  that  the  court  referred  the  matter  to 
the  clerk  for  the  assessment  of  damages  without  first 
rendering  an  interlocutory  judgment  against  the  defendants 
for  want  of  a plea,  as  the  law  requires.  In  this  we  think 
there  is  manifest  error  (see  Colorado  statute,  first  session, 
§ 16,  p.  279,  Stephen’s  Pleadings,  108). 

It  is  equally  apparent  that  the  court  erred  in  rendering 
judgment  for  a greater  amount  than  the  sum  claimed  in  the 
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declaration.  This  is  a matter  of  substance,  it  being  appar- 
ent from  the  record  that  the  court  could  not  legally  render 
such  a judgment ; from  the  evidence  presented  in  the  record, 
the  proper  judgment,  so  far  as  the  amount  is  concerned, 
was  entered  by  the  district  court ; but  this  was  unwarranted 
by  the  declaration  and  consequently  illegal.  See  Stephen’ s 
Pleadings,  429  ; 4 Gilman,  79.  The  judgment  of  the  district 
court  is  reversed,  and  the  cause  remanded  for  further 
proceedings.  Reversed. 

ArrKABANcK  -JnnoniNT  nil  Dicit.  — If,  nfler  appmiraDoe,  the  defendant  fail*  to  plead, 
lodgment  nil  Melt  should  be  rendered  against  him:  tlumer  V.  Shiner,  4 Colo.  247. 


Lee  v.  Ralston. 

PKACTICS  — trial  of  appeal)  from  juttice  of  the  peace.  Upon  appeal  to  the 
district  court  from  the  judgment  of  a justice  of  the  peace,  the  trial  should 
be  de  novo,  and  th®  district  court  has  no  power  to  review  the  proceedings 
of  the  justice  of  the  peace.* 

Error  to  District  Court  of  Gilpin  County. 

Mr.  C.  C.  Post,  for  plaintiff  in  error. 

Mr.  H.  B.  Morse,  for  defendant  in  error. 

Bradford,  J.  This  was  an  action  of  assumpsit  com- 
menced by  Silas  Ralston,  the  plaintiff  below,  on  the  28th 
day  of  December,  1861,  before  H.  D.  Bristol,  a justice  of 
the  peace  of  Gilpin  county,  against  Wm.  L.  Lee  and  others, 
composing  the  Black  Hawk  Mill  Co.,  and,  on  the  3d  day  of 
January,  A.  D.  1862,  judgment  was  rendered  against  the 
said  William  L.  Lee,  the  defendant,  served  with  process, 
for  the  sum  of  $48.75,  and  costs,  from  which  judgment  of 
the  justice  of  the  peace  the  defendant  Lee  appealed  to  the 
district  court  of  Gilpin  county  ; and  afterward,  at  the  April 
•term,  A.  D.  1862,  of  said  court,  the  cause  came  on  to  be 
heard,  and  the  record  shows  the  following  proceedings  to 
have  been  had  in  said  court,  to  wit : 

* Lee  r.  DaOcv  and  Lee  v.  Faroe,  decided  at  tfcle  term,  were  to  tbe  eame  point. 
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“ Silas  Ralston  ) 

v.  > Appeal  from  justice  of  the  peace. 

William  L.  Lee.  } 

And  now  this  case  came  on  to  be  heard,  and  the  plaintiff 
appeared  by  his  attorney,  and  the  defendant,  although 
solemnly  called,  came  not ; and  no  other  proceedings  being 
had,  on  motion  of  the  plaintiff,  it  is  considered  that  the 
judgment  of  the  justice’s  court,  for  $48.75,  be  affirmed,  and 
that  the  plaintiff  recover  of  and  from  the  defendant  the  said 
sum,  and  his  costs  and  charges  in  this  behalf  expended,  as 
well  in  the  justice’s  court  below  as  in  this,  and  that  he  have 
execution  therefor.” 

Which  said  judgment  has  been  removed  to  this  court  by 
writ  of  error. 

The  plaintiff  in  error  assigns  the  following  errors,  viz.: 
1st.  That  the  district  court,  not  being  a court  of  review, 
could  not  affirm  or  review  the  judgment  of  the  justice’s  court 
2d.  That  the  trial  of  said  cause  should  have  been  de  novo , 
and  the  court  could  not  render  judgment  unless  evidence 
was  adduced  to  warrant  it  3d.  The  court  erred  in  render- 
ing judgment  against  William  Lee  alone,  when  the  suit  was 
brought  against  a firm  of  which  he  was  a member. 

In  order  to  dispose  of  this  cause  in  this  court  we  only 
deem  it  necessary  to  consider  the  second  error  assigned. 
By  the  act  of  our  legislature,  concerning  justices  of  the 
peace  and  constables,  it  is  provided,  that,  upon  all  trials  of 
appeal  before  the  district  court  the  court  shall  hear  and 
determine  the  cause  in  a summary  way,  according  to  the 
justice  of  the  case  (see  § 40) ; and  it  is  further  provided 
by  section  48  of  said  act,  that  the  rights  of  the  parties  shall  be 
the  same  as  in  original  actions.  A fair  construction  put 
upon  these  sections  leads  us  to  the  conclusion  that  causes 
brought  up  by  appeal  from  justices’  courts  shall  be  tried  de 
novo , and  the  judgment  below  furnishes  no  evidence  to  sus- 
tain the  correctness  of  the  decision  of  the  justice.  It  con- 
sequently follows,  that,  when  the  cause  is  tried  in  the 
district  court,  its  decision  not  being  controlled  by  the 
decision  below,  the  judgment  must  be  rendered  in  aceord- 
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ance  with  evidence  adduced  on  the  trial  in  the  district  court. 
The  record  in  this  case  plainly  showing  that  no  evidence 
was  produced  and  no  trial  had  in  the  district  court,  the 
judgment  of  the  court  below  must  be  reversed  and  the  cause 
remanded  for  further  proceedings. 

Reversed. 


Armor  v.  Lyon  et  ah 

Dbcbbb — t chat  it  final.  An  order  overruling  a demurrer  to  * trill  In  chan- 
cery is  not  a final  decree  in  the  cause. 

Appeal  will  not  Ue  from  an  interlocutory  order.  An  appeal  cannot  be  pros- 
ecuted from  an  order  overruling  a demurrer  to  a bill  in  chancery. 

Appeal  from  District  Court,  Gilpin  Courtly. 

Appellant  demurred  to  the  bill  filed  in  the  district  court 
by  appellees,  and  his  demurrer  was  overruled.  He  then 
appealed  to  this  court  Appellees  now  moved  to  dismiss 
the  appeal,  upon  the  ground  that  no  final  decree  had  been 
entered  in  the  cause. 

Hardino,  C.  J.  This  appeal  must  be  dismissed,  for  the 
reason  assigned.  Dismissed. 

Whit  of  &iutni<  - Fixal  Judokkn’t.  — Ati  Appeal  or  writ  of  error  does  not  He  from  an 
‘.nt«*rI*K  iitory  order,  but  only  from  a final  Judgment  or  decree;  ami  u judgment  ou  demurrer 
.‘a  not  final:  Andrews  v.  Lure  land,  1 Colo.  10. 


Gibson  v.  Smith. 

Obfault  cannot  be  taken  while  demurrer  it  pending.  It  la  error  to  enter  • 
judgment  by  default  against  a defendant  who  has  a demurrer  on  file  which 
has  not  been  disposed  of. 

Error  to  District  Court,  Arapahoe  County. 

Mr.  J.  Bright  Smith,  for  plaintiff  in  error. 

Mr.  L.  B.  France,  for  defendant  in  error. 

Harding,  C.  J.  At  the  March  term,  1803,  of  the  district 
court  of  Arapahoe  county,  David  Smith  recovered  against 
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the  plaintiff  in  error  a judgment  for  the  sum  of  $509,  and 
costs  of  suit  taxed  at  $19.  A default  was  taken  against  said 
Gibson,  and  the  damages  assessed  by  a jury  who  returned 
their  verdict  for  the  damages  above  named,  upon  which  the 
court  rendered  judgment  It  appears  from  the  record  that 
before  default  was  entered  against  Gibson,  the  defendant  in 
the  district  court  that  he  had  appeared  and  filed  a general 
demurrer  to  the  plaintiff’s  declaration,  which  was  then  on 
file,  and  upon  which  no  decision  of  the  court  had  been  had. 

On  the  14th  day  of  April,  1803,  a writ  of  error  issued  from 
this  court  on  behalf  of  Gibson,  and  this  case  is  before  us  for 
our  action. 

The  whole  case  turns  upon  the  first  error  which  is  assigned 
in  plaintiff’s  brief  and  is  as  follows : 

That  the  said  court  erred  in  giving  judgment  by  default 
against  the  said  Gibson,  he  having  appeared  and  pleaded 
to  the  declaration  previous  thereto  by  general  demurrer, 
upon  which  no  decision  whatever  appears  to  have  been 
given.  4 Scam.  53,  54. 

We  think  that  it  is  clear,  that  the  district  court  committed 
an  error  in  entering  judgment  by  default  against  the 
defendant  in  the  court  below,  when  he  had  appeared  to  the 
action  and  filed  his  demurrer  to  the  plaintiff’s  declaration, 
and  when  such  demurrer  was  undisposed  of,  and  in 
impaneling  a jury  to  assess  the  damages. 

Per  curiam.  The  judgment  is  reversed  for  further  pro- 
ceedings in  tho  district  court,  with  costs,  etc.  Reversed. 

ItUWMKNT  NIL  DlOIT  -l’KSDIUn  ISMIES.  — Where  there  are  issui-s  ponding,  Judgment  nil 
licit  is  irregular:  Taylnr  v.  McLaughlin,  2 Colo.  375.  In  San  Juan  it  St.  L.  S.  «fr  Jf.  On.  v.  Pwch, 
3 Colo.  -"-’3,  where  the  ]>riitrlj»a  case  is  also  cited  to  this  point,  it  la  held  error  to  rule  plain Un 
to  plead  to  cross-bills,  while  a demurrer  thereto  fa  pending. 


Andrews  v.  Loveland  et  aL 

Judgment  upon  demurrer  not  final.  A judgment  sustaining  a demurrer  b 

not  final. 

Weit  of  Erboii  icSl  not  lie  from  interlocutory  judgment.  An  appeal  or  writ 
of  error  will  not  lie  from  an  Interlocutory  judgment. 
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Error  to  District  Court,  Jefferson  County. 


Messrs.  J.  Bright  Smith  and  Jas.  Macdonald,  for 
plaintiff  in  error. 


Mr.  G.  W.  Pubkins,  for  defendant  in  error. 


Harding,  0.  J.  ThiB  is  an  action  of  assumpsit  com- 
menced in  the  district  court  and  tried  at  the  March  term, 
1862. 

The  abstract  shows  the  following  state  of  facts.  The 
plaintiff  in  error  filed  his  declaration  against  the  defendants 
in  the  court  below,  which  contained  four  counts. 

1st.  That  plaintiff  had  recovered  a judgment  against  the 
defendants  in  the  district  court  for  Jefferson  county,  in  said 
territory,  under  the  late  provisional  government,  for  $311 
and  costs  of  suit  and  interest  thereon  accruing,  amounting 
in  all  to  the  sum  of  $410.37,  which  still  remained  dne  and 
unpaid,  for  which  defendants  were  liable,  and  which  they 
had  promised  to  pay. 

Second  count  set  forth  a promissory  note,  made  by  the 
defendants  to  the  plaintiff,  for  the  sum  of  $324,  which  they 
had  promised  to  pay,  etc. 

Third  count  claimed  $47.60  interest  on  an  account  stated 
between  the  parties. 

Fourth  count  set  up  a general  promise  and  breach. 

To  this  declaration  defendant  Loveland  filed  a demurrer, 
alleging  that  the  matters  and  things  in  the  petition  were 
not  sufficient  in  law  to  maintain  the  action,  etc. 

The  court  sustained  the  demurrer,  to  which  ruling  of  the 
court  plaintiff  excepted  and  sued  out  a writ  of  error  from 
this  court  The  record  in  this  case  is  most  deficient,  and 
we  cannot  determine  the  precise  action  of  the  court  below 
from  any  thing  before  us.  The  judgment  of  the  court  in 
sustaining  a demurrer  is  not  a final  judgment.  Hays  v. 
Caldwell  etal .,  6 Gilm.  33  ; Fleece  v.  Russell , 13  111.  32. 

An  appeal  or  writ  of  error  does  not  lie  from  an  interlocu- 
tory decree  or  judgment  Practice  Act,  Stat  Colorado,  1st 
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Sess.  286 ; Woodside  et  al.  v.  Woodside  et  al.,  21  111.  207 ; 
Cunningham  v.  Loomis  et  al.,  17  HI.  666  ; Young  v. 
Grundy  6,  Cranch,  61. 

There  is  nothing  to  lead  us  to  the  conclusion  that  final 
judgment  was  rendered  in  this  case  in  the  court  below. 
Forthis  reason  this  case  must  be  dismissed.  We  have 
determined  this  question  at  the  present  term  of  the  court,  in 
the  case  of  Armor  v.  Lyon  et  al.  This  case  is  dismissed  at 
the  cost  of  plaintiff  in  error  without  prejudice  to  his  suit  in 
the  court  below. 

Dismissed 


Townsend  et  al.  v.  Weld  et  ah 

Construction  or  statute  — mtehanM  lien  act  of  1801.  The  act  of 
1861,  relating  to  mechanics’  Uena  (1  Sees.  308),  Is  not  retrospective. 
Mechanics'  lien — prior  to  November  4,  1861.  A party  who  furnished 
materials  toward  the  erection  of  a building  prior  to  November  4, 1861, 
cannot  have  a lien  for  the  value  thereof  upon  the  premises  benefited. 
Kansas  tkmutout  — law  of,  not  in  force  here.  Nor  can  a lien  upon  the 
premises  benefited  be  asserted  under  the  mechanics'  lien  law  of  the  late 
territory  of  Kansas  for  such  materials. 

Appeal  from  District  Court,  Arapahoe  County. 

Mr.  Moses  Hallett,  for  appellants. 

Mr.  Gh  W.  Pcrkins,  for  appellees. 

Bradford,  J.  This  was  a petition  for  a mechanics’  lien, 
filed  in  the  district  court  of  Arapahoe  county  on  the  7th 
day  of  November,  A.D.  1861,  by  J.  E.  Wild  et  al.,  plaintiffs, 
against  the  defendants,  asking  for  judgment  for  the  sum  of 
£262. 23,  in  payment  for  lumber  and  material  alleged  to  have 
been  furnished  to  said  Foster,  and  used  in  buildings  and 
inolosures  upon  lots  Nos.  6 and  6,  in  block  No.  12,  in  East 
Denver,  in  said  county,  and  praying  that  said  demand  may 
be  made  a lien  upon  said  lots,  and  that  said  lots  be  sold  to 
satisfy  the  same ; the  petition  further  alleges  that,  at  the 
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time  of  furnishing  the  material,  the  said  Poster  was  the 
owner  and  occupant  of  said  lots,  and  that,  on  the  2d  day  of 
September,  A.T).  1861,  the  said  Eliza  Townsend,  wife  of  the 
said  Copeland  Townsend,  became  the  purchaser  of  said 
lots,  and  that  said  Foster  then  delivered  possession  of  said 
premises  to  the  appellants,  who  have  retained  possession 
hitherto.  At  the  August  term  of  the  district  court,  A.D. 
1862,  this  cause  came  on  to  be  heard,  and  the  court  ordered 
a decree  entered  in  accordance  with  the  prayer  of  the  plain- 
tiffs’ petition,  rendering  judgment  against  all  the  defend- 
ants for  the  sum  of  $262.23  damages,  and  for  costs.  Prom 
this  judgment  of  the  district  court  the  defendants,  Copeland 
Townsend  and  Eliza  Townsend,  appealed  to  this  court. 
The  appellants  appear  in  this  court  upon  assignment  of  ten 
errors ; we  will  consider  only  the  sixth  assignment  of  error, 
not  deeming  it  important  or  necessary  to  pass  upon  the 
other  errors  assigned.  The  sixth  error  assigned  is  as  fol- 
lows : “There  was  no  law  for  the  proceeding,  the  materials 
having  been  furnished,  if  any  were  furnished,  before  the 
passage  of  the  law  respecting  mechanics’  liens.”  The 
plaintiffs  allege  in  their  petition  that  they  furnished  the 
materials  used  in  erecting  buildings  and  inclosures  on  lots 
described  in  their  petition  to  Poster  (he  then  being  the 
owner  and  occupant  of  said  lots),  within  one  year  preceding 
the  filing  of  said  petition,  which  appears  to  have  been  on 
the  7th  day  of  November,  A.D.  1861  ; they  further  allege 
in  said  petition,  that  on  the  2d  day  of  September,  A.D. 
1861,  Foster  sold  the  premises  to  Mrs.  Eliza  Townsend,  and 
then  and  there  delivered  possession  of  the  same  to  the 
appellants,  who  retained  possession  at  the  time  of  the  com- 
mencement of  this  suit,  viz.,  on  the  7th  day  of  November, 
A.D.  1861. 

The  organic  act  of  Colorado  territory  was  approved  on 
the  28th  day  of  February,  A.  D.  1861.  On  the  4th  day  of 
November,  A.  D.  1801,  the  act  of  the  legislature  of  Colo- 
rado, entitled  “An  act  creating  a lien  in  favor  of  mechanics 
in  certain  cases,”  was  approved,  which  was  the  first  law 
passed  by  the  legislature  of  Colorado  on  the  subject  of 
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liens  to  mechanics  and  to  persons  furnishing  materials  used 
in  the  erection  of  buildings.  On  examination  of  said  act 
it  clearly  shows  that  it  was  not  even  intended  to  be  made 
retrospective,  consequently  it  is  clear  that  the  plaintiffs  can- 
not recover,  by  virtue  of  the  provisions  of  said  act,  the 
premises  sought  to  be  affected  by  the  plaintiffs  having  been 
conveyed  to  the  appellants  on  the  2d  day  of  September, 
1801,  long  before  the  passage  of  said  act,  and  it  does  not 
even  appear  that  the  appellant  had  any  notice,  either  actual 
or  constructive,  of  plaintiffs’  claim  upon  the  premises. 

The  attorney  for  the  plaintiffs  argues  that  the  lien  laws 
passed  by  the  legislature  of  the  territory  of  Kansas  was  in 
force  in  Colorado,  until  the  passage  of  a law  upon  the  same 
subject  by  the  legislature  of  Colorado.  A portion  of  Colo- 
rado territory  embracing  territory  formerly  within  the  limits 
of  Kansas  territory.  We  are  unable  to  see  the  force  of  this 
reasoning.  There  is  no  provision  in  our  organic  law  adopt- 
ing or  putting  in  force  in  this  territory  any  portion  of  the 
laws  of  the  late  territory  of  Kansas,  or  any  other  laws 
excepting  the  constitution  and  laws  of  the  United  States. 

This  court  being  clearly  of  the  opinion  that,  at  the  time 
of  the  purchase  by  the  appellants  of  the  premises  upon 
which  the  plaintiffs  claim  a lien,  there  was  no  lien  law  in 
force  in  this  territory,  the  judgment  of  the  district  court 
must  be  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings. 

Reversed. 


MoNasskk  v.  Sherry. 

Practice — upon  overruliny  a demurrer.  Upon  overruling  a demurrer  to 
a declaration  if  the  defendant  does  not  plead,  further  judgment  of  iUM 
dieit  should  be  entered  and  a jury  should  be  Impaneled  to  assess  damages. 
In  such  case  it  is  error  to  swear  the  jury  to  try  the  issue  joined. 

Appeal  from  District  Court , Arapahoe  County. 

Mr.  Amos  Steok,  for  appellant. 
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Mr.  G.  W.  Perkins,  for  appellee. 

Harding,  C.  J.  This  is  an  appeal  from  the  judgment  of 
the  district  court  of  Arapahoe  county. 

There  is  but  a single  question  for  us  to  decide.  At  the 
August  term,  1862,  of  said  court,  the  appellee  recovered  • 
judgment  in  said  district  court  for  the  sum  of  $296.76  in 
damages  and  costs,  and  this  appeal  is  prosecuted  to  this 
court  to  reverse  said  judgment. 

It  appears  from  the  record  that  a demurrer  had  been 
filed  by  defendant  in  the  court  below,  which  was  overruled, 
to  which  ruling  an  exception  was  taken.  That  afterward 
a jury  was  impaneled  and  sworn,  well  and  truly  to  try 
the  issue  joined,  etc.  These  facts  are  made  apparent  to  us 
from  the  bill  of  exceptions  which  is  contained  in  the  record. 
After  the  finding  of  the  verdict  by  the  jury  a motion  was 
made  to  set  aside  the  verdict  on  the  ground  that  the  jury 
had  been  improperly  sworn.  It  is  clear  that  this  fact  was 
brought  to  the  mind  of  the  court,  and  yet,  disregarding  the 
motion,  judgment  was  rendered  on  the  verdict 

That  is  the  error  which  is  presented  to  us  for  our  deter- 
mination. There  might  have  been  another  objection  urged, 
but  we  will  content  ourselves  by  passing  on  the  one  before 
us. 

When  the  jury  was  sworn  to  well  and  truly  try  the  issue 
joined,  etc.,  there  was  no  issue  joined  in  the  case  then  on 
hearing.  Upon  the  overruling  of  the  demurrer,  and  the 
defendant  failing  to  file  a plea  to  the  action,  the  proper 
practice  would  have  been  to  have  entered  a judgment  of 
nihil  dicit,  and  then  have  impaneled  a jury  to  assess 
damages,  and  not  to  well  and  truly  try  the  issue  joined, 
when  no  issue  had  been  joined  in  the  pleadings. 

Per  curiam.  The  judgment  of  the  district  court  is 
reversed,  with  costs.  Case  remanded  for  further  pro- 
ceedings. 

Reversed. 

ArPK*n*.vcK~  Jr  domkkt  xtl  T>k  it.  — If.  after  appearance,  the  defendant  fall*  to  plead 
Judgment  nil  dicit  should  be  rendered  uguinnt  him:  (Jomtr  v.  Shiner,  4 Colo.  -17. 
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Wieb  v.  Bradford. 

Practice — demurrer  thould  be  heard.  A demurrer  to  a complaint  to  to 
cible  entry  and  detainer  should  be  heard  and  determined. 

* Practice  — motion  to  diemies  should  be  heard.  So,  also,  a motion  to  dismiss, 
filed  by  leave  of  the  court,  should  be  heard  and  determined. 

Possession  OP  land  — in  action  for  forcible  entry.  In  an  action  to  forcible 
entry  on  lands,  the  plaintiff  must  show  that  he  was  in  actual  possession  of 
the  lands  at  the  time  of  the  alleged  entry.  Constructive  possession  is  not 
su indent  to  support  the  action. 

Appeal  from  District  Court,  Gilpin  County. 

Messrs.  Bowen  & Macdonald,  for  appellant. 

Mr,  Amos  Steok,  for  appellee. 

Harding,  C.  J.  This  is  an  action  for  forcible  entry  and 
detainer,  commenced  by  Bradford  against  Wier  on  the  20th 
day  of  April,  1862,  before  a justice  of  the  peace  of  Arapahoe 
county.  A judgment  was  rendered  against  the  defendant, 
who  appealed  to  the  district  court  of  said  county.  The 
case  was  taken  to  Gilpin  county  on  change  of  venue,  and 
tried  at  the  March  term  thereof,  1863,  by  jury.  Verdict  in 
favor  of  plaintiff  and  judgment  rendered  on  the  same.  An 
appeal  was  taken  by  defendant  to  this  court,  and  the  case 
is  before  us  on  the  record,  which  is  presented  to  us. 

The  complaint  filed  before  the  justice,  and  on  which  the 
case  was  tried  in  the  district  court  without  amendment,  is 
as  follows  in  substance:  That  the  plaintiff  was  lawfully 
possessed  of  certain  premises  (describing  them)  in  the 
county  of  Arapahoe,  on  the  20th  day  of  February,  1862; 
that  the  defendant  forcibly  entered  and  detained  the  posses- 
sion thereof  to  the  damage  of  plaintiff  $100.  There  is 
another  allegation  in  the  complaint,  as  follows : That  the 
legal  right  to  the  possession  of  said  premises  is  in  the  plain- 
tiff, and  that  the  defendant  holds  over  after  demand  mad*' 
in  writing,  and  that  the  plaintiff  claims  damages  in  the 
sum  of  $100. 

Before  considering  the  error  assigned,  upon  which  we  are 
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asked  to  reverse  the  judgment  of  the  court,  it  becomes  nec- 
essary to  notice  the  statute  under  which  this  action  is 
authorized : 

Section  1.  “No  person  or  persons  shall  hereafter  make 
any  entry  into  lands,  tenements  or  other  possessions,  but  in 
cases  where  entry  is  given  by  law,  and  in  such  cases  not 
with  strong  hand  nor  with  multitude  of  people,  but  only  in 
a peaceable  manner,  and  if  any  person  from  henceforth  do 
to  the  contrary,  and  thereof  be  duly  convicted,  he  shall  be 
punished  by  fine.” 

The  eleventh  section  of  said  act  authorizes  the  complain- 
ant to  recover  against  the  defendant  treble  damages  in  an 
action  of  trespass,  after  conviction  of  the  forcible  entry  and 
detainer  aforesaid. 

The  twenty -second  section  provides  that  all  matters  in 
excuse,  justification  or  evidence  of  the  allegations  in  the 
complaint,  shall  be  pleaded  specially,  or  notice  thereof 
given  with  the  plea  of  general  issue.  Stat.  1 Sees.,  p.  261. 

We  will  not  notice  here  in  this  connection  the  proceeding 
on  the  trial  before  the  justice  of  the  peace.  We  do  not  sit 
here  to  take  cognizance  of  matters  arising  in  their  courts* 
but  from  the  record  before  us  it  seems  that  this  cause  was 
tried  on  the  same  papers  in  the  district  court  as  in  the  jus- 
tice court,  without  amendment. 

The  defendant  filed  his  demurrer  in  the  district  court  to 
the  complaint,  as  follows : 1st,  assigning  a misjoinder  of 
actions  ; 2d,  that  it  is  not  averred  that  the  plaintiff  was  in 
possession  of  the  premises  ; 3d,  that  the  force  is  not  averred 
to  have  been  done  with  a strong  hand  ; 4th,  that  the  plain- 
tiff claims  damages  in  the  sum  of  $100 ; 6th,  that  in  the 
second  count,  assigning  unlawful  detainer,  no  contract  is 
averred,  and  other  insufficiencies. 

On  motion  of  the  plaintiff,  this  demurrer,  as  it  is  called, 
was  stricken  from  the  files  of  the  cause,  to  which  the 
defendant  excepted.  The  defendant  obtained  leave  of  the 
court  to  file  a motion  to  dismiss  plaintiff’s  action,  and  the 
motion  was  tiled.  Plaintiff  moved  the  court  to  strike  this 
motion  to  dismiss  from  the  files  of  the  cause  also,  which 
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motion  was  sustained,  to  which  the  defendant  excepted ; 
the  case  went  to  the  jury,  who  returned  a verdict  in  favor 
of  the  plaintiff,  and  the  court  rendered  judgment  Defend- 
ant filed  a motion  for  a new  trial,  which  was  overruled,  and 
to  which  ruling  of  the  court  the  defendant  excepted.  The 
defendant  appealed  to  this  court,  and  has  assigned  in  his 
brief  and  abstract  ten  errors,  upon  which  he  relies  for  the 
reversal  of  the  judgment  of  the  district  court  We  will  not 
notice  all  of  them,  but  only  such  as  must  determine  our 
action  in  this  case.  These  are  included  in  Nos.  1,  2 and  6 
in  defendant’s  brief,  and  are  as  follows  : 1.  That  the  said 
court  erred  in  sustaining  the  motion  of  plaintiff  to  strike 
the  demurrer  filed  by  the  defendant  from  the  files  of  the 
cause,  without  consideration  or  decision  upon  the  merits  of 
the  said  demurrer.  2.  That  the  said  court  erred  in  sustain- 
ing the  motion  made  by  the  plaintiff  to  strike  from  the  files 
of  this  cause  the  motion  made  by  defendant  to  dismiss  the 
said  suit,  without  consideration,  etc. 

We  have  no  doubt  but  that  the  court  below  erred  in 
striking  from  the  files  of  this  cause  the  paper  called  a 
demurrer  and  the  motion  to  dismiss  plaintiff’s  suit,  under 
the  circumstances  which  are  manifest  to  us.  There  is  no 
rule  of  practice  which  can  tolerate  such  a proceeding  on  the 
part  of  a court  There  may  arise  cases  where  such  a prac- 
tice is  j ustifiable  and  proper,  but  this  is  not  such  a case. 
The  questions  which  the  paper  called  a demurrer  raised 
had  never  been  decided  by  the  court  or  acted  on  in  this 
case.  No  matter  how  informally  these  questions  may  have 
been  presented  to  the  court,  it,  nevertheless,  was  the  duty 
of  the  court  to  sustain  or  overrule  the  demurrer.  So  with 
the  motion  to  dismiss  plaintiff’s  action.  After  leave  had 
been  granted  by  the  court  to  defendant  to  file  his  motion, 
it  was  then  too  late  to  object  that  the  motion  came  too  late, 
and  it  was  the  duty  of  the  court  to  pass  upon  the  merits  of 
the  motion,  and  not  to  strike  it  from  the  files.  If  this  prac- 
tice could  be  tolerated,  it  might  lead  to  great  abuses,  and 
might  become  very  convenient  for  any  incompetent  judge 
to  hide  his  ignorance  of  the  principles  upon  which  he  was 
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called  upon  to  act.  No  matter  whether  or  no  the  demurrer 
was  sustainable,  that  does  not  alter  the  case.  We  will 
therefore  give  no  opinion  on  that  subject. 

The  sixth  error  assigned  is  as  follows : The  court  erred  in 
refusing  to  instruct  the  jury  upon  the  issues  joined,  at  the 
request  of  the  defendant,  as  follows : That,  to  sustain  the 
complaint  in  this  case,  the  jury  must  find  that  the  plaintiff 
was  in  the  actual,  not  constructive,  possession  of  the  prem- 
ises in  question,  and  that  the  defendant,  by  an  unlawful 
and  forcible  entry,  actually  dispossessed  the  plaintiff.  14 
U.  S.  Digest,  320,  §§  13,  14  and  15  ; 8 Eng.  448. 

We  think  that  the  above  instruction  was  in  accordance 
with  the  authorities  on  that  subject,  and  that  it  ought  to 
have  been  given  by  the  court.  The  act  of  the  legislature 
above  cited  must  receive  a construction  consistent  with 
itself  and  with  the  jurisdiction  of  justices  of  the  peace.  If 
all  cases  of  entering  into  the  possession  of  lands  and  tene- 
ments, where  the  title  is  in  dispute,  could  be  brought  within 
the  meaning  of  the  act ; if  so  broad  a construction  is  put 
upon  it  as  seems  to  have  been  contended  for,  it  would  give 
justices  a jurisdiction  totally  repugnant  to  the  limitations 
placed  upon  them  by  the  organic  act  and  the  laws  of  this 
territory,  which  limit  their  jurisdiction.  If  the  justices  may 
try  all  cases  where  the  defendant  is  found  in  the  peaceable 
possession  of  land,  without  regard  to  the  mode  by  which 
he  gained  possession,  then,  indeed,  a proceeding  in  his 
court  would  supersede  the  necessity  of  prosecuting  an 
action  of  ejectment  in  the  district  court. 

There  might  be  given  many  more  reasons  why  the  judg- 
ment of  the  district  court  must  be  reversed,  but  the  above 
are  sufficient. 

The  judgment  of  the  court  below  is  reversed,  with  costs. 
Case  is  remanded  for  further  proceedings. 

Reversed. 

Von.  I.— 3 
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Dorsett  v.  Crew. 

Jurisdiction — eereiee  of  process . It  is  error  to  enter  judgment  against  par- 
ties who  have  not  been  served  with  process. 

Instructions  should  be  written.  Instructions  to  the  jury  should  be  written, 
and  the  court  should  not  orally  qualify  or  modify  them. 

Verdict  excessive.  Where  the  verdict  of  the  jury  was  for  $221.66,  and 
was  expressed  to  be  for  the  amount  of  a note,  without  interest,  and  it 
appeared  that  the  note  was  for  $2*21  only : Held,  that  it  was  error  to 
receive  and  enter  judgment  on  the  verdict. 

Appeal  from  District  Court , Arapahoe  County. 

Mr.  J.  Q.  Charles,  for  appellant 

Mr.  Moses  Hallett,  for  appellee. 

Harding,  C.  J.  This  is  an  appeal  from  the  judgment  of 
the  district  court  of  Arapahoe  county.  On  the  3d  of  June, 
1862,  the  appellee  filed  his  affidavit  in  attachment  against 
James  L.  Dorsett,  G.  B.  Reed  and  P.  Dorsett,  junior,  in  aid 
of  an  action  of  assumpsit  against  the  persons  last  named, 
commenced  the  same  day.  The  cause  of  action  consisted 
of  a certain  note  made  by  the  above-named  defendants  to 
the  said  Crew,  on  the  11th  day  of  August,  1860,  and  pay- 
able three  months  from  date,  for  the  sum  of  $221.  On  the 
4th  of  August,  1862,  a summons  issued  against  G.  B.  Reed, 
James  L.  Dorsett  and  P.  Dorsett,  jun.,  returnable  to  August 
term,  1862,  of  the  said  district  court.  There  was  no  return 
of  sheriff  on  the  summons.  On  the  fifth  of  August  a writ  of 
attachment  issued  against  the  property  of  James  L.  Dorsett 
alone,  returnable  to  August  term  of  said  court. 

On  the  6th  of  August,  1862,  the  writ  of  attachment  was 
returned  executed  June  3,  1862,  by  attaching  three  brown 
horse  mules  and  one  brown  mare  mule,  the  property  of 
James  L.  Dorsett.  On  the  25th  July,  1862,  the  plaintiff  filed 
his  declaration  herein,  containing  two  counts : 1.  Count 
on  the  promissory  note ; 2.  Common  count  for  goods, 
wares,  etc.,  and  for  work  and  labor,  money  had  and  received 
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ad  damnum  $300.  Plaintiff  also  filed  copy  of  note  sued 
on  in  declaration. 

At  the  August  term  of  said  court,  the  defendant,  James 
L.  Dor  sett,  appeared  and  filed  a motion  to  dismiss  the  suit 
for  want  of  a sufficient  affidavit.  The  motion  was  overruled 
and  an  exception  taken.  Said  J.  L.  Dorsett  then  filed  his 
plea  in  abatement,  denying  the  allegations  set  forth  in  the 
affidavit.  Issue  joined  on  said  plea  by  the  plaintiff  and 
cause  tried  by  a jury. 

The  court  gave  oral,  instructions  to  the  jury,  and  made 
oral  explanations  to  the  written  instructions  given  to  the 

jury- 

The  jury  rendered  the  following  verdict:  “J.  H.  Crew 
v.  O.  B.  Heed , James  L.  Dorsett  and  F.  Dorsett , Jr.  We, 
the  jury  in  the  above-entitled  cause,  find  verdict  for  plain 
tiff.  Amount,  $221.00  of  note,  without  interest.  C.  H. 
Martin,  foreman.”  The  court  rendered  judgment  on  the 
verdict  of  the  jury  against  all  the  defendants  for  the  sum 
of  $221.06. 

On  the  6th  day  of  September,  1862,  during  the  same  term 
of  said  court,  and  two  days  after  the  entering  of  the  judg- 
ment, the  said  James  L.  Dorsett,  who  was  the  only  one  of 
the  defendants  who  had  appeared  or  who  had  been  served 
with  process,  made  a motion  for  a new  trial,  and  set  dowD 
in  his  said  motion,  among  others,  the  following  reasons. 
There  are  seven  causes  assigned  why  a new  trial  should  be 
granted,  but  it  is  necessary  to  notice  only  the  following : 1. 
The  verdict  is  contrary  to  the  law  and  the  evidence ; 4. 
Because  the  court  gave  oral  instructions  and  also  oral 
explanations  of  his  own  written  instructions ; 7.  And  for 
other  good  and  sufficient  reasons. 

This  motion  was  accompanied  by  the  affidavit  of  the  said 
James  L.  Dorsett,  for  the  purpose  of  supporting  the  same. 
This  affidavit  set  forth  the  fact  that  the  court  gave  the  oral 
instructions  above  mentioned  to  the  jury,  and  that  the  court 
also  gave  oral  explanations,  etc.,  etc. 

This  motion  was  overruled  and  exceptions  taken.  An 
appeal  was  prayed  for,  and  it  was  ordered  that  the  same  be 


Digitized  by  Google 


20 


Dobsett  v.  Cbew. 


[Jan.  T., 


allowed  by  defendant  filing  his  bill  of  exceptions  together 
with  his  bond  for  $000,  in  twenty  days.  The  bill  of  excep- 
tions was  duly  preferred  and  signed  in  vacation.  Also  the 
bond  was  filed,  and  this  case  is  now  before  us  for  our  action. 

As  was  remarked  above,  we  decline  considering  all  the 
reasons  set  down  by  the  appellant  in  his  motion  for  a new 
trial.  We  will  advert  to  the  error  assigned  on  behalf  of 
appellant,  and  on  which  he  relies  for  the  reversion  of  the 
judgment  of  the  court  below.  But  in  doing  this  we  will 
not  consider  in  their  order  all  the  errors  assigned,  for  the 
reason  that  we  have  not  the  authorities  before  us,  which 
would  enable  us  to  treat  each  one  of  them  in  detail ; neither 
does  it  become  necessary  to  arrive  at  a just  conclusion  in 
determining  our  final  action  in  the  premises.  We  will,  there- 
fore, refer  to  the  third,  fifth  and  seventh  errors  assigned. 
They  are  as  follows : 3d.  The  court  erred  in  overruling  the 
motion  for  new  trial ; 5th.  The  court  erred  in  giving  oral 
instructions  and  in  explaining  orally  his  written  instruc- 
tions ; 7th.  The  court  erred  in  receiving  the  verdict,  and  in 
rendering  judgment  for  more  than  was  claimed  in  the  affi- 
davit and  declaration. 

The  evidence  upon  which  the  jury  found  their  verdict  is 
contained  in  the  bill  of  exceptions,  although,  perhaps,  the 
bill  of  exceptions  is  technically  deficient  in  not  stating  that 
this  was  all  the  evidence  offered  in  the  trial  of  the  case,  and, 
if  the  court  below  had  refused  a new  trial  upon  the  ground 
that  the  evidence  did  not  warrant  the  finding  of  the  jury, 
we  should  not  feel  disposed  to  interfere,  for  the  reason  that 
it  is  the  peculiar  province  of  the  jury  to  find  the  facts  from 
the  evidence,  and  where  there  is  conflicting  evidence  on  both 
sides  of  the  case,  the  court  will  not  disturb  the  verdict  or 
grant  a new  trial,  unless  it  is  apparent  that  great  injustice 
would  be  done  the  opposite  party  in  refusing  the  same.  It 
is  manifest  that  there  was  evidence  on  both  sides  upon 
which  the  jury  could  make  their  finding.  But  the  question 
arises,  did  the  court  below  err  in  receiving  the  verdict  of 
the  jury  in  this  case  ? We  think  that  it  did.  The  verdict 
is  against  all  the  defendants,  or,  at  least,  it  would  seem  that 


Digitized  by  GoogI 


1864.] 


Dorsett  v.  Crew. 


21 


the  court  below  so  considered  it,  for  judgment  was  rendeied 
against  all  the  defendants.  Was  this  proper  l It  does  not 
apjiear  that  service  was  ever  had  on  any  one  of  them  but 
James  L.  Dorsett;  neither  does  it  appear  from  the  record 
that  either  of  the  other  defendants  ever  appeared,  either  by 
himself  or  any  other  person,  and  answered  to  the  complaint. 
The  judgment  is  personal,  and  not  in  rem.  The  prop- 
erty of  James  L.  Dorsett  had  been  levied  on  in  attachment, 
but  it  does  not  appear  that  any  service  had  ever  been  made 
on  Reed  and  Dorsett,  Juu.,  by  which  they  could  be  consid- 
ered as  before  the  court.  The  authorities  are  clear  on  this 
subject.  This  was  an  action  of  assumpsit  on  the  note  for 
$221,  and  which  was  signed  by  all  the  defendants  in  the 
court  below.  The  writ  of  attachment  was  in  aid  of  the 
action  of  assumpsit,  but,  unless  the  defendants  had  been 
legally  served  with  process,  no  personal  judgment  could  be 
reudered  against  them,  unless  they  entered  their  appearance 
upon  the  trial,  which  would  have  been  a waiving  of  the  pro- 
cess. It  must  be  remembered  that  in  a proceeding  in  rem 
the  judgment  of  the  court  only  subjects  the  property 
attached  to  the  payment  of  the  defendant's  debts,  unless,  as 
before  observed,  personal  service  has  been  had  on  the 
defendant,  or  other  steps  have  been  taken  which  are  equiv- 
alent to  the  same.  Under  these  circumstances,  we  think 
that  the  court  erred  iu  overruling  the  motion  for  a new  trial. 

5.  The  next  eiTor  which  we  shall  notice  is  No.  6,  in  the 
series  set  down  in  the  appellant’s  brief,  and  is  as  follows: 
The  court  erred  in  giving  oral  instructions  and  by  explain 
ing  orally  liis  written  instructions.  If  we  had  found  noth 
ing  else  wrong  in  the  record  of  this  case,  this  would  be  a 
fatal  error  upon  which  the  judgment  of  the  court  below 
must  be  reversed. 

By  the  statute  of  this  territory  (1st  Sess.  282,  §28),  we  find 
the  following  provision:  “ The  district  court  in  all  cases, 
both  civil  and  criminal,  shall  only  instruct  the  petit  jury  as 
to  the  law  of  the  case,  and  such  instruction  shall  be  reduced 
to  writing,  and  may  be  taken  by  the  jury  in  their  retirement 
and  returned  by  them  with  their  verdict,”  etc. 
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The  court  in  this  committed  a palpable  error.  It  will  not 
do  for  appellee  to  say  that  we  are  not  advised  as  to  what 
these  oral  instructions  were ; that  they  may  have  been  in 
favor  of  the  defendant,  etc.  Nothing  would  reconcile  this 
practice  of  the  court  but  the  express  consent  of  the  parties 
that  the  court  might  so  instruct.  We  do  not  know  what 
effect  these  oral  instructions  may  have  had  on  the  mind  of 
the  jury,  neither  did  it  become  necessary  for  the  defendant 
to  embody  in  his  bill  of  exceptions  these  instructions.  If 
the  court  proceeded  to  so  instruct,  in  violation  of  an  express 
statute,  it  was  in  the  power  of  either  party  to  take  advan- 
tage of  the  error  so  committed  by  the  court.  We  will  not 
give  a direct  opinion  as  to  what  may  be  construed  by  this 
court  as  the  consent  of  the  parties,  assuming  that  such  a 
case  was  now  before  us  involving  that  question.  If  the 
court  should  proceed  to  instruct  the  jury  orally  over  the 
objection  and  protest  of  one  of  the  parties,  the  other  party 
sitting  by  and  making  no  objection,  then,  in  such  a case, 
the  particular  circumstances  might  modify  our  ruling.  Bat 
there  is  nothing  of  the  kind  here ; the  facts  stand  out  clearly 
in  the  bill  of  exceptions,  that  the  court  in  this  instance  did 
what  it  had  no  right  to  do  on  the  hearing  and  trial  of  a suit 

We  now  proceed  to  the  last  error  which  we  will  notice  in 
this  connection. 

7.  That  is  as  follows : “ The  court  erred  in  receiving  the 
verdict  and  in  rendering  judgment  in  this  case  for  more 
than  was  claimed  in  the  affidavit  and  declaration.” 

The  note,  which  is  mentioned  in  the  verdict  of  the  jury,  is 
the  same  note  mentioned  in  the  affidavit  and  declaration  on 
which  this  action  was  based.  The  verdict  of  the  jury  was 
clearly  wrong,  from  the  internal  evidence  which  it  bore  on 
its  face.  The  amount  claimed  in  the  affidavit  was  $221. 
No  matter  what  might  be  claimed  in  the  ad  damnum.  If 
it  is  clear  that  the  jury  only  intended  to  find  that  the 
amount  due  the  plaintiff  was  the  face  of  the  note,  without 
interest,  which  we  think  is  the  case,  there  should  have  been 
no  mistaking  their  intentions,  'file  excess  is  but  a 6mall 
sum  indeed,  but  it  was  the  duty  of  the  plaintiff  and  not 
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the  defendant  to  see  th&t  the  verdict  was  corrected  at 
the  proper  time,  and  when  these  facts  were  brought  to  the 
notice  of  the  court,  it  became  the  duty  of  the  court  to 
send  the  jury  back  to  their  room  for  the  purpose  of  return- 
ing a correct  verdict.  We  do  not  remember  an  instance 
where  the  court  refused  to  have  the  verdict  of  the  jury  cor- 
rected for  the  reason  that  the  excess  was  a trifling  sum. 
The  plaintiff  in  this  case  claimed  in  his  declaration  the 
amount  of  the  note  sued  on,  with  such  other  amount  as  the 
jury  might  find  due  him  not  exceeding  |300. 

The  jury  only  found  the  amount  of  the  note  without 
interest,  and  fixed  the  sum  at  $221.60.  How  they  could 
find  the  amount  of  sixty-six  cents  over  and  above  the  note, 
when  the  note  was  found  to  be  due  without  interest,  is  not 
known  to  us.  The  verdict  was  clearly  wrong  from  the 
statement  contained  in  the  body  of  the  same.  Therefore 
the  verdict  was  wrong  for  two  reasons ; 1,  the  excess  over 
the  face  of  the  note,  and  in  the  second  place  it  was  against 
all  the  defendants,  or,  if  we  are  mistaken  in  this,  then  the 
court  could  not  enter  judgment  against  all  of  the  defendants 
The  reason  why  is  stated  in  the  former  part  of  this  opinion. 
There  are  other  errors  assigned  by  appellant  which  are 
worthy  of  notice,  but,  for  reasons  above  given,  we  cannot 
examine  them  in  detail  here.  We  think  that  the  authorities 
cited  by  appellant,  and  many  of  those  also  by  the  appellee, 
bear  us  out  in  arriving  at  the  conclusion  to  which  we  have 
come,  that  the  judgment  of  the  court  below  must  be 
reversed,  which  is  done  accordingly,  with  costs,  and  this 
cause  is  remanded  for  further  proceedings.  Reversed, 

IsRTiifCTioit*  to  jFRYSMon.n  bk  Writtk.v  and  the  court  should  not  orally  qualify  or 
modify  them:  Nt< \te  v.  Jitter,  In  Knn.  SW.  A violation  of  thin  statutory  requioiu?  Is  aubstuiitiai 
error:  Bradway  v.  Waddell,  #3  I ltd.  175,  citing  tlie  principal  case. 


Turner  v.  Hahn. 

Trovkk  — demand  and  ref  mol.  In  the  action  of  trover,  proof  of  demand  and 
refusal  Is  made  tor  the  purpose  of  showing  a conversion  of  the  property 
by  defendant,  and,  whnn  the  plaiutitf  is  able  to  show  such  fact  by  other 
evidence,  he  need  not  resort  to  such  proof. 
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Nkw  trial  — verdict  according  to  evidence.  The  verdict  of  the  jury  ia  thii 
case  was  according  to  the  evidence,  and  a new  trial  was  denied 
Praotick  — eonetruction  of  a rule  of  court.  A rule  of  court,  which  requires 
that  affidavits  in  support  of  a motion  shall  be  served  by  copy  upon  tbs 
opposite  party  twenty -four  hours  before  the  hearing,  does  not  comprehend 
affidavits  read  at  the  hearing  on  behalf  of  the  party  who  resists  the 
motion. 

Juror  — alienage  of.  A verdict  will  not  be  set  aside  on  account  of  (he 
alienage  of  one  of  the  jurors  to  whom  no  objection  was  made  at  the  trial 

Appeal  from  District  Court,  Gilpin  County. 

At  the  trial  G.  E.  Guinn  testified  on  behalf  of  the  plaintiff, 
that  on  9th  of  September,  1865,  he  sold  and  delivered  to 
plaintiff  seven  head  of  beef  cattle,  one  of  which  was  a blue 
roan  steer  about  four  years  old,  which  would  weigh  twelve 
hundred  pounds  gross,  and  six  hundred  pounds  net,  worth 
about  $100.  On  the  eleventh  of  September  he  understood 
the  blue  roan  steer  had  broken  out  and  was  gone ; that  he 
inquired  for  the  steer  and  noticed  for  him ; that  he  pur- 
chased the  steer  of  Gartdn,  a ranchman,  in  Boulder  county 
about  the  1st  of  August,  1865,  and  kept  possession  of  him 
until  he  sold  him  to  plaintiff ; when  he  purchased  the  steer 
he  was  branded  on  left  hip  with  letter  P,  and  had  his  left 
ear  cropt ; witness  branded  him  on  left  shoulder  with  the 
letter  F.  About  the  last  of  November,  or  first  of  December, 
1865,  witness  saw  the  steer  at  defendant’s  slaughter-house 
in  Central  City  ; witness  went  with  plaintiff  to  defendant’s 
shop  that  night,  and  had  a conversation  with  defendant 
about  the  steer ; defendant  said  he  purchased  the  steer  15th 
August,  1865,  of  Gartin,  and  that  he  branded  all  the  cattle 
purchased  of  Gartin  on  the  loins  with  the  letter  F.  Plaintiff 
and  defendant  agreed  to  go  the  next  morning  and  see  the 
steer ; witness  and  plaintiff  went  up  the  next  day  about  9 
o’clock,  a.  m.  Defendant  said  there  was  no  need  of  Ms 
going,  and  told  plaintiff  he  would  not  go ; witness  saw  the 
hide  and  head  of  said  steer  in  defendant’s  slaughter-honse, 
and  found  the  same  brands  on  it ; witness  testified  that  it 
was  the  hide  of  the  blue-roan  steer  ; defendant  purchased 
cattle  of  Gartin  about  two  weeks  after  witness  did : the 
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Bteer  was  of  a peculiar  color ; never  saw  one  before  or  sine* 
of  such  a color. 

Defendant  read  the  deposition  of  James  B.  Tourtellot, 
who  testified  that,  on  6th  of  September,  1866,  he  took  a 
steer  from  Gartin’s  ranch  for  defendant,  and  afterward 
turned  him  over  to  defendant ; that  the  steer  was  a brindle 
with  staggy  horns ; that  on  the  3d  of  September,  1866, 
Turner,  the  defendant,  turned  over  to  him  to  ranch,  fourteen 
head,  of  cattle,  one  of  which  was  a roan  or  reddish  roan 
steer,  branded  F on  left  hip,  and  F on  left  side  between  the 
hip  and  shoulder  blade,  pretty  well  up  on  the  back ; that 
he  returned  the  steer  to  defendant,  in  the  latter  part  of 
September  or  first  of  October,  1866. 

Thomas  Peacock  testified,  on  behalf  of  defendant,  that 
Tourtellot  delivered  the  roan  steer  spoken  of  in  his  deposi- 
tion on  the  16th  of  October,  1866 ; that  the  steer  was  taken 
to  Blackhawk,  and  thence  to  the  Elk  meadow  ranch  to 
pasture  ; that  the  steer  was  of  a blue  roan  color,  about  four 
years  old,  staggish  horns,  weighed  eight  or  nine  hundred 
pounds  gross ; was  branded  just  behind  left  foreshoulder, 
pretty  high  upon  the  back  with  letter  F,  had  a circle  on  left 
hip  with  letter  in  it ; could  not  tell  what  the  letter  was ; 
steer  would  dress  about  four  hundred  pounds ; next  saw 
the  steer  on  the  Elk  meadow  ranch  two  weeks  afterward ; 
did  not  see  the  steer  again  until  I saw  him  at  the  slaughter- 
house ; I suppose  that  is  the  time  spoken  of  by  Guinn ; 
knows  it  was  the  same  steer  delivered  to  defendant  16th 
October,  1866,  by  Tourtellot. 

George  Ritter,  on  behalf  of  defendant,  testified,  that  on  the 
19th  of  October,  1866,  he  took  four  head  of  cattle  to  the 
Elk  meadow  ranch,  and  delivered  them  to  Henry  Ripley 
for  defendant,  the  cattle  were  turned  over  to  him  by  Thomas 
Peacock ; one  was  a blue  roan  steer,  marked  F on  left  hip, 
and  F right  back  of  shoulder,  four  or  five  inches  from 
back  bone ; he  looked  to  be  about  four  years  old. 

Henry  Ripley,  on  behalf  of  defendant,  testified,  that  he 
was  the  owner  of  the  Elk  Meadow  ranch  : that  on  the  16th 
of  October,  1866,  he  received  from  George  Ritter  four  head 
VOL.  I.— 4 
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of  cattle  to  ranch  and  herd  for  defendant ; that  one  was  a 
roan  steer;  that  on  the  20th  day  of  November,  1865,  he 
drove  the  steer,  together  with  other  cattle,  to  defendant  at 
Central  City,  and  put  the  steer  in  defendant’s  close-pen  at 
Blaughter-hoase. 

William  Feld,  on  behalf  of  defendant,  testified,  that  he 
saw  the  blue  roan  steer  in  the  slaughter- pen,  and  that  the 
steer,  when  killed,  weighed  four  hundred  and  four  pounds ; 
that  the  steer  was  killed  at  defendant’ s slaughter-house  at 
night,  eight  or  ten  o’clock  ; that  he  did  not  see  any  marks 
on  the  steer. 

At  the  hearing  of  the  motion  for  a new  trial  the  counsel 
for  defendant  below  read  affidavits  to  show  that  Cyrille 
Harpin,  one  of  the  jurymen  who  sat  at  the  trial,  was  not  a 
citizen  of  the  United  States,  and  that  he  could  not  speak, 
write,  read  or  understand  the  English  language,  except  a 
few  common  and  simple  words,  and  that  said  Harpin  was  a 
citizen  of  Great  Britain ; that  neither  the  defendant  below 
nor  his  counsel  had  any  knowledge  of  Harpin’  s alienage  or 
of  his  ignorance  of  the  English  language  until  after  the 
trial. 

Counsel  for  plaintiff  below  offered  affidavits  to  show  that 
Harpin  was  well  enough  acquainted  with  the  English  lan- 
guage to  converse  therein,  and  that  he  did  converse  with 
his  fellow  jurors  about  the  cause,  and  that  they  discovered 
in  him  no  lack  of  understanding  or  of  capacity  to  compre- 
hend the  same ; that,  during  the  progress  of  the  trial,  defend- 
ant’s counsel  was  informed  that  Harpin  was  not  a citizen. 

To  these  affidavits  counsel  for  defendant  below  objected, 
that  copies  had  not  been  served  upon  him  according  to  the 
following  rule  of  court : 

“ In  all  motions,  not  being  motions  for  continuance  and 
not  of  course,  twenty-four  hours'  notice  of  hearing  shall  be 
given,  and  such  notice  shall  be  in  writing,  and  shall  specify 
the  objections  and  points  raised  by  the  motion,  and,  if  the 
motion  shall  be  founded  upon  affidavits,  copies  of  such 
affidavits  shall  be  furnished  with  the  motion  and  notice.” 

The  court  allowed  the  affidavits  to  be  read. 
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Mr.  L.  0.  Rockwell,  for  appellant. 

Mr.  S.  B.  Hahn,  for  appellee. 

Hallett,  C.  J.  This  was  an  action  of  trover  and  con 
version,  in  which  there  was  judgment  in  favor  of  the 
appellee  in  the  court  below  for  the  sum  of  $60  and  costs. 
We  are  asked  to  reverse  this  judgment  for  several  causes, 
tlie  first  of  which  is  that  improper  instructions  were  given  to 
the  jury  upon  the  trial  in  the  district  court.  The  objection 
to  these  instructions  appears  to  be  that  they  are  so  framed 
that  the  jury  were  at  liberty  to  find  for  the  appellee,  in  the 
absence  of  testimony  showing  a demand  by  him  for  the 
property,  the  value  of  which  he  sought  to  recover,  and  a 
refusal  by  the  appellant  to  deliver  it.  Upon  this  point  it  is 
only  necessary  to  say  that,  in  actions  of  this  kind,  proof  of 
demand  and  refusal  is  made  for  the  purpose  of  showing  a 
conversion  of  the  property  by  the  defendant,  and,  when  the 
plaintiff  is  able  to  show  such  fact  by  other  evidence,  he  need 
not  resort  to  proof  of  demand  and  refusal.  1 Chitty’s 
Plead.  157 ; Tompkins  v.  Hale,  3 Wend.  400. 

In  this  case  there  was  evidence  tending  to  show  that  the 
appellant  had  killed  the  steer,  the  value  of  which  the 
appellee  was  seeking  to  recover,  and,  if  the  jury  believed 
this  evidence,  proof  of  demand  and  refusal  was  not  at  all 
necessary.  It  is  also  urged  that  the  evidence  is  not  sufficient 
to  sustain  the  verdict ; but  we  are  unable  to  adopt  the  views 
of  the  appellant.  We  are  entirely  satisfied  that  the  j un- 
decided the  case  correctly.  After  the  trial  in  the  district 
court  the  appellant  filed  several  affidavits  showing  that  one 
Harpin,  a juror  who  sat  upon  the  trial,  was  an  alien,  and 
that  he  understood  the  English  language  but  imperfectly  ; 
that  the  appellant  and  his  counsel  had  no  knowledge  of 
these  facts  until  after  the  trial.  For  this  and  other  reasons, 
the  appellant  moved  the  district  court  to  set  aside  the 
verdict  and  grant  a new  trial,  which  motion  was  denied. 
Upon  the  hearing  of  this  motion  the  appellee  produced  the 
affidavit  of  one  Gerianx,  in  which  the  deponent  stated  that 
during  the  trial  of  the  cause  he  informed  the  counsel  for 
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appellant  of  the  facts  before  mentioned,  touching  the 
alienage  and  ignorance  of  Harpin,  and  also  the  affidavits  of 
six  of  the  jurors  who  sat  upon  the  trial,  in  which  they 
deposed  that  Harpin,  while  in  the  jury  room,  conversed 
freely  about  the  evidence,  and  appeared  to  understand  it 
perfectly,  and  they  discovered  no  incapacity  in  him.  To 
the  reading  of  these  affidavits,  presented  by  the  appellee, 
the  appellant  objected,  alleging  that,  under  a rule  of  the 
court  which  is  set  out  in  the  bill  of  exceptions,  he  should 
have  been  served  with  copies  of  the  affidavits  twenty-four 
hours  before  the  hearing,  but  the  court  permitted  them  to 
be  read.  Obviously  the  rule  applies  only  to  affidavits 
designed  to  be  read  in  support  of  a motion,  and,  as  these 
affidavits  were  offered  for  the  purpose  of  resisting  a motion, 
the  case  is  not  within  the  terms  of  the  rule.  It  is  clear 
that  Harpin  was  sufficiently  acquainted  with  the  English 
language  to  enable  him  to  comprehend  the  evidence  and 
act  intelligently  upon  it,  and  it  is  equally  clear  that  he  was 
an  alien.  ' We  are  then  to  consider  whether  the  fact  that 
Harpin  was  an  alien  is  sufficient  to  avoid  the  verdict,  and 
we  think  that  it  is  not.  In  the  case  of  Queen  v.  Hepburn, 
7 Cranch,  297,  it  was  objected  that  one  of  the  jurors  was  not 
a resident  of  the  county  in  which  the  cause  was  tried,  and 
Chief  Justice  Marshall,  speaking  for  the  court,  said 
“Whatever  might  have  been  the  weight  of  this  exception, 
if  taken  in  time,  the  court  cannot  sustain  it  now,  the  excep- 
tion ought  to  have  been  made  before  the  juror  was  sworn.” 
This  language  is  fully  applicable  to  the  case  under  consider- 
ation. Parties  have  the  right  to  interrogate  persons  who 
are  called  to  sit  as  jurors,  for  the  purpose  of  ascertaining 
their  qualifications  before  they  are  sworn,  and  if  this  is  not 
done  the  right  to  challenge  is  waived.  Hollingsworth  v. 
Duane,  4 Dali.  353  ; Greenup  v.  Stoker , 3 Gilm.  219. 

We  find  no  error  in  this  record,  and  therefore  the  judg- 
ment of  the  district  court  is  affirmed,  with  costs. 

Juror  - Aliekaor-  Craixknoe.  - Although  alienage  Is  a good  ground  of  objection  toa 
Juror,  If  ho  h not  challenged  on  this  ground,  hut  Is  allowed  to  be  sworn,  the  objection  is  con- 
sidered as  waived  (Jones  v.  People, 2fColo.  36-1);  mid  in  such  case  the  verdict  will  not  be  act  aside 
for  this  reason ; state  v.  lYilchurd,  15  Nev.  both  citing  the  principal  c&ee. 
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Practice  — exception  to  Tiding  of  court.  Error  cannot  be  assigned  upon  the 
ruling  of  the  court  in  giving  an  instruction  to  the  Jury,  unless  an  exception 
to  such  ruling  was  entered  at  the  time  it  was  made. 

Evidence  as  to  identity  of  parties  is  for  the  jury.  Whether  witnesses  who  use 
the  surnames  of  parties  to  the  suit  refer  to  the  parties,  or  to  some  other 
persons  of  the  same  name,  is  a question  for  the  jury.  If  there  is  a doubt 
as  to  the  identity  of  a person  named  by  a witness,  it  is  easily  solved  upon 
croea-examination,  and,  if  the  party,  in  whose  favor  the  doubt  will  operate, 
fails  to  apply  the  test,  there  is  strong  ground  for  believing  that  he  does  not 
desire  to  dissipate  the  doubt. 

Presumption  in  support  of  judgment  of  court  below.  In  an  action  against  two 
defendants  named  Smith,  the  record  did  not  disclose  whether  the  parties 
were  sued  as  copartners  or  otherwise.  At  the  trial  the  defendants  put  in 
an  account  in  which  they  used  the  name  of  " Smith  Bro.,"  and  a receipt  in 
which  they  were  styled  " P.  Smith  & Co."  Upon  this  evidence  it  will  be 
presumed  that  the  defendants  were  sued  as  copartners. 

Copartners  are  bound  by  the  act  of  one.  A contract  by  one  of  several 
copartners,  in  relation  to  the  partnership  business,  Is  binding  upon  the 
firm. 

New  trial  — where  evidence  it  conflicting.  Where  evidence  is  conflicting,  and 
there  U evidence  upon  which  the  verdict  may  stand,  a new  trial  will  not 
be  granted,  although  another  verdict  might  well  have  been  given. 

Appeal  from  District  Court , Clear  Creek  County. 

At  the  trial  below  counsel  for  appellant  asked  for  an 
instruction  to  the  jury  which  the  court  declined  to  give, 
but  no  exception  was  taken  to  the  ruling  of  the  court. 

Appellee  sued  appellants  before  a justice  of  the  peace, 
and  filed  an  account  for  three  months’  rent  of  a blacksmith 
shop,  amounting  to  $46,  and  for  work  done  as  a blacksmith, 
amounting  to  $19.26,  and  also  for  damages  in  respect  to  the 
non-fulfillment  of  a contract  relating  to  the  rent  of  a black- 
smith shop  and  tools,  amounting  to  $269.60 ; the  defendants 
put  in  an  account  for  board,  cash  and  other  items,  amount- 
ing to  $166 ; in  this  account  the  defendants  were  styled 
“ Smith  Bro.”  The  defendants  also  put  in  a receipt, 
covering  several  small  sums  of  money,  in  which  the  defend- 
ants were  styled  “P.  Smith  & Co.”  At  the  trial  the 
plaintiff  called  Richard  Rose  who  testified : I was  called 
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to  witness  a bargain  between  Mr.  Smith  and  Cisson.  Smith 
rented  shop  and  tools  to  Cisson  for  $15  per  month  ; Cisson 
to  sharpen  mining  tools  for  Smith,  and,  as  part  of  the  con- 
sideration, to  keep  the  shop  open  for  the  accommodation  of 
the  public,  that  the  reputation  of  the  shop  might  not  go 
down.  Cisson  was  to  have  the  shop  until  the  first  of  March; 
contract  was  made  in  the  last  of  October  or  first  of  November, 
A.  D.  1866;  Cisson  was  to  sharpen  the  mining  tools  of 
Smith ; it  was  mentioned  such  tools  as  Mr.  Smith  or  his 
brother  might  use  prospecting  or  other  mining  tools.  There 
was  an  account  between  Mr.  Smith  and  Cisson,  in  which 
Mr.  Smith  owed  Cisson  $45,  this  was  to  be  allowed  Cisson 
or  three  months  rent ; can’t  say  whether  or  not  this  was  the 
balance  due  from  Smith  to  Cisson  ; don’t  know  about  Smith 
taking  the  tools  ; I know  some  tools  were  brought  into  Mr. 
Smith’s  butcher  shop. 

John  D.  Harris  testified,  that  he  rented  the  shop  to 
Smith  ; that  in  November  or  December  he  notified  Smith 
that  he  wished  to  occupy  the  shop ; Smith  told  him  he 
wished  he  would  put  Cisson  out.  Witness  stated  that  he 
found  the  shop  locked,  drew  the  staple,  and  put  out  the 
tools. 

Prank  De  La  Mar  testified,  that  Cisson  commenced  to 
occupy  the  shop  in  September  or  October ; about  the  time 
Cisson  commenced  occupying  it,  I heard  Mr.  Smith  say 
that  he  had  rented  him  the  shop  for  five  months  ; that  the 
shop,  tools,  profit  and  all  was  worth  $7  per  day. 

George  Cisson,  the  plaintiff  below,  testified,  that  the  items 
in  his  account  were  correct. 

Peter  J.  Smith,  one  of  the  defendants  below,  gave  testi- 
mony as  to  the  state  of  accounts  between  the  parties,  and 
stated  that,  according  to  his  books,  the  balance  due  him 
from  Cisson  was  $41. 

The  jury  found  for  the  plaintiff,  and  assessed  his  damages 
at  $73.56,  and  judgment  was  rendered  on  the  verdict. 

Messrs.  Hoyle  & Butler,  for  appellants. 

Messrs.  Post  & Mopgan,  for  appellee. 
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Hallett,  C.  J.  The  appellants  seek  to  reverse  this  judg- 
ment because  the  court  below  refused  to  give  an  instruction 
asked  by  them,  and  because  the  evidence  is  not  sufficient  to 
support  the  verdict.  As  to  the  first  point,  the  appellants 
did  not  except  to  the  ruling  of  the  court  in  refusing  to  give 
the  jury  the  instruction  asked  by  them  at  the  time  such 
ruling  was  made,  and,  therefore,  they  cannot  be  heard. 
Armstrong  v.  Mock,  17  111.  166. 

The  witnesses  who  testified  upon  the  trial  below  related 
the  facts  touching  the  renting  of  a blacksmith  shop  and 
other  business  transactions  between  Mr.  Smith  and  Mr. 
Cisson,  without  giving  the  names  of  the  parties  more  fully, 
and  it  is  urged  that  it  does  not  appear  which  one  of  the 
appellants  was  intended  to  be  named  by  the  witnesses,  or 
indeed  whether  the  witnesses  intended  to  name  either  of  the 
appellants. 

We  cannot  doubt  that  the  witnesses  referred  to  one  of  the 
appellants  when  they  spoke  of  Mr.  Smith.  Upon  the  stand 
witnesses  use  the  language  of  ordinary  conversation,  and  to 
require  them  to  adopt  a more  perspicuous  diction  is  neither 
practicable  nor  desirable.  It  is  hard  to  believe  that  a wit 
ness  may  be  produced  in  open  court,  and  that  he  may  there, 
in  the  presence  of  the  parties,  plaintiff  and  defendant, 
detail  the  circumstances  of  a business  transaction  between 
the  plaintiff  and  a person  of  the  surname  of  the  defendant, 
without  disclosing  the  fact  that  the  defendant  in  the  suit  is 
not  the  person  referred  to  by  the  witness,  if  such  fact  exists. 
Oftentimes  the  names  of  parties  are  used  by  witnesses 
without  giving  the  full  name,  but  in  such  way  as  to  leave 
no  doubt  in  the  mind  of  the  hearer  as  to  the  person  desig- 
nated by  the  witness.  If  there  is  doubt  as  to  the  identity 
of  a person  named  by  a witness,  it  is  easily  solved  upon 
cross-examination,  and,  if  the  party  in  whose  favor  the 
doubt  will  operate  fails  to  apply  the  test,  there  is  strong 
ground  for  believing  that  he  does  not  desire  to  dissipate  the 
doubt.  We  think  that  the  jury,  iu  this  cause,  were  at 
liberty  to  determine,  as  they  did  determine,  that  the  wit- 
nesses, waen  speaking  of  Mr.  Smith,  referred  to  one  of  the 
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appellants.  A more  difficult  question  is  presented  concern- 
ing the  joint  liability  of  the  appellants  to  the  appellee  in 
this  action. 

The  testimony  refers  to  but  one  of  the  appellants,  and 
unless  the  act  of  this  one  is  binding  upon  the  other,  the 
verdict  cannot  be  sustained.  It  must  be  borne  in  mind  that 
this  action  was  originally  commenced  before  a justice  of  the 
peace,  and  there  are  no  written  pleadings  from  which  we 
may  learn  the  character  of  the  suit.  For  aught  that  appears 
the  appellants  were  charged  as  partners,  in  which  case  the 
joint  liability  would  be  established,  prima  facie,  unless 
denied  by  plea  in  abatement,  and  it  is  not  claimed  that  such 
plea  was  interposed.  Warren  v.  Chambers  et  al.,  12  III 
124. 

Upon  this  point  the  witnesses  give  no  light,  but  there  is, 
in  the  bill  of  exceptions,  an  account  and  receipts  which  it 
is  said  the  appellants  presented  and  relied  upon  in  the  trial 
of  the  cause.  In  the  account  the  appellants  style  themselves 
“Smith  Bro.,”  and  they  charge  the  appellee  an  item  of 
rent  for  a shop  which  appears  to  have  been  the  blacksmith 
shop  mentioned  by  the  appellee’s  witnesses.  The  receipt 
also  appears  to  have  been  given  by  the  appellee  to  the 
appellants,  to  acknowledge  payment  of  some  of  the  items 
for  which  this  suit  was  brought,  and  therein  the  appellants 
are  styled  “ P.  Smith  & Co.”  One  of  the  appellants,  Peter 
J.  Smith,  having  made  the  preliminary  affidavit  required 
by  statute,  testified  in  the  cause  respecting  some  of 
the  items  in  the  account.  Now  it  appears  from  these 
papers  that  the  appellants  were  seeking  to  establish  a 
demand  against  the  appellee  in  a copartnership  name,  and 
also  to  establish  the  payment  by  them  ,as  copartners  of  a 
portion  of  the  appellee’s  demand,  and  we  think  in  this  way 
they  admitted,  not  only  that  they  were  charged  in  the  suit 
as  copartners,  but  also  that  they  were  in  fact  copartners  in 
business.  Macfarland  et  al.  v.  Lewis  et  al.,  2 Scam.  344 ; 
Rymer  v.  Cook,  cited  in  22  Eng.  Com.  Law,  479,  in  note. 

The  copartnership  being  thus  established,  the  contract  of 
one  was  obligatory  upon  both  of  the  appellants,  and  the 
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joint  liability  is  sufficiently  shown  ; as  to  the  damages  we 
see  that  the  evidence  is  conflicting,  and  we  think  that 
another  verdict  might  well  have  been  given  by  the  jury,  but 
as  there  is  evidence  upon  which  this  verdict  may  stand,  we 
cannot  disturb  it. 

The  judgment  of  the  district  court  is  affirmed,  with  costs 

Affirmed. 

Vnamcrr  — Weight  ok  Evidence.  — Whoro  evidence  Is  conflicting,  and  tin?  verdict  Is  not 
manifestly  against  the  weight  of  evidence,  tin*  verdict  will  not  be  disturbed:  Barker  v.  Hawley, 
4 Colo.  £.7 ; Venter  At  I1.  d‘  J\  li.  Go.  v.  Vnseoll,  U Colo.  &J5. 


Murdock  v.  Townsend. 

Practice  in  supreme  court.  A defendant  failed  to  join  in  error  as  required 
by  rule  of  court,  and  the  judgment  was  for  that  reason  reversed. 

Error  to  District  Court,  Arapahoe  County. 

The  chief  justice  did  not  participate  in  the  decision. 

Gorsline,  J.  A rule  having  been  entered  in  this  cause 
requiring  the  defendant  in  error  to  join  in  error,  and  the 
said  defendant  having  failed  to  conform  to  the  requirements 
of  said  ride,  the  judgment  in  this  cause  must  be  reversed 
and  cause  remanded. 

Reversed. 


Anderson  e.  Sloan. 

Bill,  ok  exceptions — when  necessary.  A motion  for  a new  trial,  and  a 
motion  to  vacate  a judgment,  and  affidavits  in  support  thereof  should  be 
preserved  in  the  record  by  bill  of  exceptions. 

Sheriff's  return  — amendment  of.  A sheriff  may  amend  his  return  to  a 
summons  by  leave  of  the  district  court,  after  the  record  of  the  cause  lias 
been  removed  into  this  court. 

Practice  — affidavit*  irregularly  made.  Affidavits  sworn  to  before  the 
attorney  of  the  party  making  them  should  not'  be  received. 

Error  to  District  Court , Arapahoe  County. 

Mr.  Alfred  Satre,  for  plaintiff  in  error. 

Vol.  I.  — 5 
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Mr.  J.  Q.  Charles,  for  defendant  in  error. 

The  chief  justice  did  not  sit  in  this  case. 

Gorsline,  J.  This  was  an  action  of  trespass  commenced 
by  Sloan  against  Anderson  and  four  others  in  the  district 
court  of  Arapahoe  county,  but  service  of  the  summons  was 
only  had  upon  Anderson.  The  summons  was  returnable 
on  the  first  Tuesday  of  December,  1865,  being  the  first  day 
of  the  December  term,  and  was  returned  by  the  officer  as 
served  on  Anderson,  December  13,  1865.  The  cause  was 
continued  to  the  March  term,  at  which  term  the  default  of 
the  defendant  was  taken,  and  the  plaintiff’s  damages 
assessed  by  a jury  at  $1,200 ; upon  which  final  judgment 
was  entered.  At  the  same  term  the  defendant  Anderson 
moved  the  court  for  a new  trial,  and  also  to  vacate  the  judg- 
ment for  reasons  given,  and  which  motions  were  based  upon 
affidavits.  These  motions  were  overruled.  As  the  decision 
of  the  court  in  overruling  the  motion  for  a new  trial,  and  the 
reasons  assigned  by  the  defendant  for  vacating  the  judg- 
ment, and  also  the  affidavit  presented  are  not  preserved  in  a 
bill  of  exceptions,  they  form  no  part  of  the  record,  and  can- 
not be  considered  in  this  court.  Van  LandingJiam  v. 
Fellows  el  al. , 1 Scam.  233.  At  the  December  term,  1S66, 
of  the  district  court,  the  plaintiff  moved  that  the  sheriff 
have  leave  to  amend  his  return,  so  that  it  should  appear 
that  the  summons  was  served  on  the  30th  day  of  November, 
1865,  instead  of  December  13,  1865.  This  motion  was 
granted,  and  the  return  was  amended  accordingly.  The 
record,  as  amended,  was  returned  into  this  court  at  the 
adjourned  July  term,  1867.  It  is  urged  that  the  district 
court  erred  in  allowing  the  sheriff  to  amend  his  return  after 
writ  of  error  sued  out  from  this  court.  We  think  not.  The 
cases  are  numerous  where  the  misprisions  of  officers  are 
allowed  to  be  amended  a long  time  after  judgment  and  even 
when  they  were  out  of  office.  „ Moore  v.  Purple , 3 Grilm. 
149  ; Leonard  et  al.  v.  Ilughill , 2 Scam.  361. 

We  conclude  that  there  is  no  error  in  the  record,  and  the 
judgment  of  the  district  court  must  be  affirmed. 
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Several  of  the  affidavits  used  on  the  hearing  of  the 
motions  in  the  district  court  were  sworn  to  before  the 
attorney  of  the  party  making  them.  This  practice  is 
wrong,  and  the  court  should  have  rejected  them. 

The  judgment  of  the  district  court  is  affirmed.  Affirmed. 

Bill  or  Exception**,  When  Necessary.  — Paper*  not  part  of  the  record  mutt  bo  mode 
such  by  bill  of  exceptions,  to  be  considered  on  appeal  ( v.  Campbell,  5 Colo.  127);  and  rul- 
InifH  and  exceptions  not  preserved  In  the*  bill  of  exceptions  form  no  part  of  the  record,  and  can- 
not b*i  considered  on  appeal:  Whitney  v.  Tcichftuu,  11  Colo.  556. 

Am knijmemth  to  SHEttirr'B  Returns  arc  allowed  with  great  liberality:  McClure  v. 
Smith.  U Colo.  .mi. 

A rni>A  vit«  Sworn  to  bkkork  Attorney  of  the  party  making  them  cannot  be  received 
in  evidence:  Martin  v.  Skekan,  2 Colo.  61H. 


Franklin  ®.  United  States. 

Construction  of  lection  8 of  act  of  Congres*  of  1790  relating  to  crime*.  The 
Territory  of  Colorado  is  not  a placo  or  district  of  country  under  the  sol* 
and  exclusive  jurisdiction  of  the  United  States  within  the  meaning  of  sec 
tion  3 of  the  act  of  Congress  of  1790.  1 Stat.  at  Large,  113. 

Jurisdiction  — averment  a*  to,  in  indictment  for  murder  under  act  of  Congree* 
An  indictment  based  upon  section  3 of  the  act  of  Congress  of  1790,  in  whirl 
it  is  alleged  that  the  murder  was  committed  " at  the  said  oounty  ol  Qilpin  ’ 
without  further  description  of  the  place,  and  without  any  averment  as  t< 
the  jurisdiction  of  the  United  States,  is  not  sufficient. 

j Error  to  District  Court , Ghilpin  Coituty. 

Mr.  John  W.  Remine,  for  plaintiff  in  error. 

Mr.  Georoe  W.  Chamberlain,  United  States  District 
Attorney,  for  the  government. 

Hallett,  C.  J.  At  the  December  term,  1864,  of  the 
district  court  of  the  first  judicial  district,  sitting  at  Central 
City,  Gilpin  county,  the  plaintiff  in  error  was  indicted  foi 
murder,  tried  and  convicted  of  that  crime,  and  sentenced  to 
be  executed. 

He  prosecutes  this  writ  of  error  to  reverse  the  judgment 
of  the  district  court,  and,  together  with  other  causes,  he 
assigns  the  following  as  error : 

“ The  court  erred  in  entertaining  jurisdiction  of  the  offense  charged 
in  the  indictment,  the  said  first  judicial  district  of  Colorado  Terri- 
tory not  being  in  the  sole  and  exclusive  jurisdiction  of  the  United 
States.” 
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The  indictment  appears  to  be  founded  upon  section  3 of 
“ An  act  for  the  punishment  of  certain  crimes  against  the 
United  States,”  approved  April  30,  1790,  which  is  in  the 
following  words : 

If  any  person  or  persons  shall,  within  any  fort,  arsenal,  dock- 
yard, magazine,  or  any  other  place  or  district  of  country,  under  the 
sole  and  exclusive  jurisdiction  of  the  United  States  commit  the 
crime  of  willful  murder,  such  person  or  persons,  on  being  thereof 
convicted,  shall  suffer  death.” 

The  principal  question  presented  in  this  record  is,  whether 
the  place  where  the  crime  was  committed  was,  at.  the  time 
of  the  offense,  within  the  descriptive  terms  of  this  act,  so 
as  to  give  the  district  court  jurisdiction  of  the  offense.  The 
indictment  sets  forth  that  the  crime  was  committed  “at  the 
said  comity  of  Gilpin,”  without  further  description  of  the 
place,  and  without  any  averment  as  to  the  jurisdiction  of 
the  United  States.  If  the  act  operates  in  the  Territories  in 
the  same  way  ryj  in  the  several  States,  and  to  no  greater 
extent,  in  other  words,  if  the  act  operates  in  this  Territory 
only  within  forts,  arsenals  and  other  places  where  the 
United  States  have  exclusive  jurisdiction,  in  virtue  of 
exclusive  ownership,  it  seems  to  be  necessary,  under  the 
act,  to  aver  in  the  indictment  and  prove  upon  the  trial,  that 
the  place  where  the  crime  is  committed  is  within  the 
descriptive  terms  of  the  statute.  United  States  v.  Cornell , 
2 Mason,  02.  As  this  indictment  contains  no  averment 
whatever  as  to  the  jurisdiction  of  the  United  States  it  is 
fatally  defective,  unless  the  act  recited  has  a more  enlarged 
operation  in  this  territory  than  in  the  several  States.  If, as 
has  been  urged,  the  entire  territory  is  a place  or  district  of 
country  under  the  sole  and  exclusive  jurisdiction  of  the 
United  States  within  the  meaning  of  this  act,  it  ought  to  be 
sufficient  to  allege  that  the  crime  was  committed  in  that 
part  of  the  territory  which  is  within  the  jurisdiction  of  the 
particular  court  in  which  the  indictment  may  be  presented. 
If  such  is  the  meaning  of  the  law,  this,  .together  with  the 
seventh  section  of  the  same  act,  is  the  law  of  homicide  in 
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this  territory,  in  force  wherever  the  process  of  the  court 
runs,  and  wherever  the  court  has  jurisdiction  under  any 
law,  and,  therefore,  it  is  sufficient  to  allege  that  the  crime 
was  committed  within  the  geographical  limits  which  define 
the  territory,  over  which  the  court  has  jurisdiction ; in 
other  words,  within  the  county  or  counties  within  and  for 
which  the  court  is  sitting.  Therefore  we  must  inquire 
whether  this  territory  is  a place  or  district  of  country  under 
the  sole  and  exclusive  jurisdiction  of  the  United  States 
within  the  meaning  of  the  law  mentioned.  We  may  find 
an  answer  to  this  inquiry  in  the  sixteenth  section  of  the  act 
establishing  this  territory,  which  declares  “that  the  con- 
stitution and  all  laws  of  the  United  States,  which  are  not 
locally  inapplicable,  shall  have  the  same  force  and  effect 
within  the  said  territory  of  Colorado  as  elsewhere  within 
the  United  States.”  Within  the  several  States,  section  8 
of  the  act  of  1790  provides  for  punishing  murder,  where 
committed  in  a fort,  arsenal,  dockyard  or  the  like  place, 
owned  by  the  general  government,  and  the  above-mentioned 
section  of  the  organic  act  declares  it  shall  have  the  same 
force  and  effect  in  this  territory.  It  maybe  suggested  that 
the  words  “force  and  effect,”  used  in  the  organic  act,  refer 
to  the  penal  power  of  the  law,  and  were  not  designed  to 
limit  its  operation  to  places  owned  by  the  general  govern- 
ment as  in  the  several  States.  But  a law  is  presumed  to  be 
effectnal  to  accomplish  its  purposes,  and  therefore  it  was 
not  necessary  to  declare  what  force  and  effect  the  act  of 
1790  should  have  in  this  territory,  except  for  the  purpose 
of  limiting  the  places  within  which  it  should  obtain.  If, 
by  the  terms  of  the  act,  it  is  in  force  in  the  territory,  its 
power  is  declared  in  the  language  of  the  act  itself,  and  the 
limitation  in  the  organic  act,  that  it  shall  have  the  same 
force  and  effect  as  elsewhere  within  the  United  States,  can 
refer  only  to  the  places  in  the  territory  within  which  it 
shall  operate.  If  then,  in  obedience  to  the  sixteenth  section 
of  the  organic  act,  we  give  section  3 of  the  act  of  1790  the 
same  force  and  effect  in  this  territory  which  it  has  else- 
where in  the  United  States,  we  shall  apply  it  to  murder 
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committed  in  forts,  arsenals  and  the  like  places  belonging 
to  the  United  States  and  in  the  Indian  country. 

We  may  reach  the  same  conclusion  without  referring  to 
the  sixteenth  section  of  the  Organic  Act.  In  all  its  legisla- 
tion, congress  pursues  the  authority  given  in  the  constitu- 
tion, and  we  may  refer  the  section  under  consideration  to 
the  sixteenth  clause  of  section  8,  article  1 of  that  instru- 
ment. In  that  clause  of  the  constitution,  congress  is 
invested  with  exclusive  legislative  authority  over  such 
district  (not  exceeding  ten  miles  square)  as  may,  by  cession 
of  particular  States,  and  the  acceptance  of  congress,  become 
the  seat  of  government  of  the  United  States,  and  like 
authority  over  all  places  purchased  by  the  consent  of  the 
legislature  of  the  State  in  which  the  same  shall  be,  for  the 
erection  of  forts,  magazines,  .arsenals,  dock-yards  and 
other  needful  buildings. 

The  description  of  places  in  the  act  is  nearly  the  same  as 
in  this  clause.  The  words,  “ fort,  arsenal,  dock-yard  and 
magazine,”  are  found  in  the  act  and  in  the  constitution,  and 
the  words,  “other  place  or  district  of  country,”  occurring 
in  the  act,  but  not  in  the  constitution,  were  probably 
inserted  out  of  abundant  caution,  or  probably  they  refer  to 
the  district  of  Columbia,  which,  at  the  time  of  this  enact- 
ment, had  no  existence  but  was  in  contemplation.  Of  these 
words,  the  Supreme  Court  in  United  States  v.  Becans , 3 
Wheat.  390,  say  : “ Congress  might  have  omitted  in  its  enu- 
meration some  similar  place  within  its  exclusive  jurisdiction, 
which  was  not  comprehended  by  any  of  the  terms  employed, 
to  which  some  other  name  might  be  given ; and,  therefore, 
the  words  1 other  place  or  district  of  country  ’ were  added.” 
Beyond  doubt,  this  law  was  enacted  in  execution  of  the 
power  conferred  in  tliis  clause  of  the  constitution.  Now 
there  is  nothing  concerning  the  territories  of  the  United 
States  in  this  clause  ; it  refers  only  to  the  federal  seat  of 
government,  and  to  forts,  arsenals,  etc.  The  power  to  gov- 
ern the  territories  of  the  United  States  is  not  derived  from 
this  clause  of  the  constitution  ; that  power  is  conferred  by 
the  clause  of  the  constitution  which  enables  congress  to 
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make  all  needful  rules  and  regulations  respecting  the  terri- 
tory belonging  to  the  United  States,  or  it  arises  out  of  the 
general  right  of  sovereignty,  which  exists  in  the  federal 
government.  American  Insurance  Co.  v.  Canter , 1 Pet. 
511.  The  law  we  are  discussing  is  not  more  comprehensive 
than  the  clause  of  the  constitution  upon  which  it  rests,  and 
therefore  this  territory,  as  a territory,  is  not  within  its  de- 
scriptive terms. 

In  several  enactments-,  congress  has  shown  its  concur- 
rence in  this  view.  By  act  of  June  30,  1834,  section  25  (4 
Stat.  733),  it  is  declared  : 

“That  so  much  of  the  laws  of  the  United  States,  as  pro- 
vides for  the  punishment  of  crimes,  committed  within  any 
place  within  the  sole  and  exclusive  jurisdiction  of  the 
United  States,  shall  be  in  force  in  the  Indian  country,  pro- 
vided, the  same  shall  not  extend  to  crimes  committed  by 
one  Indian,  against  the  person  or  property  of  another 
Indian.” 

The  Indian  country  at  that  time  comprised  the  greater 
part  of  the  national  territory,  and  congress  found  it  neces- 
sary to  extend  the  section  we  are  considering  to  that 
country.  If  the  territory  of  the  United  States  had  been 
within  the  terms  of  the  law,  it  would  have  been  in  force  in 
the  Indian  country  before  the  act  of  1834,  and  that  enact- 
ment would  have  been  unnecessary.  The  ordinance  of 
1787,  for  the  government  of  the  North  West  Territory, 
establishing  the  first  of  the  territorial  governments,  contains 
the  following  clauses : 

“ The  governor  and  judges,  or  a majority  of  them,  shall  adopt 
and  publish  in  the  district  such  laws  of  the  original  States,  criminal 
and  civil,  as  may  be  necessary  and  best  suited  to  the  circumstances 
of  the  district,  and  report  them  to  congress  from  time  to  time ; 
which  laws  shall  be  of  force  in  the  district  until  the  organization 
of  the  general  assembly  therein,  umless  disapproved  by  congress,  but 
afterward  the  legislature  shall  have  authority  to  alter  them  as  they 
shall  think  tit.” 

“ For  the  prevention  of  crimes  and  injuries,  the  laws  to  be 
adopted  shall  have  force  in  all  parts  of  the  district,  and  for  the 
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execution  of  process,  criminal  and  civil,  the  governor  shall  make 
proper  divisions  thereof,  and  he  shall  proceed  from  time  to  time,  ae 
circumstance  may  require,  to  lay  out  the  parts  of  the  district  in 
which  the  Indian  titles  shall  have  been  extinguished,  into  counties 
and  townships;  subject,  however,  to  such  alterations  as  may  here- 
after be  made  by  the  legislature.” 

Ample  power  was  conferred  upon  the  North  West  Terri 
tory  to  enact  a full  code  of  civil  and  criminal  laws,  subject 
only  to  the  limitations  contained  in  the  ordinance  itself. 
If  the  power  should  be  abused,  congress  could  disapprove 
the  laws  enacted,  the  right  to  do  so  being  expressly  re- 
served in  the  ordinance.  By  act  of  August  7,  1789  (1  Stat. 
51),  after  the  present  constitution  was  adopted,  congress 
continued  this  ordinance  in  force,  but  did  not  restrict  the 
powers  of  the  territorial  government,  and,  therefore,  those 
powers  remained  as  before,  with  some  changes  not  material 
to  our  present  inquiry.  This  ordinance  subsequently 
became  the  organic  law  of  Illinois,  Indiana,  Michigan, 
Mississippi,  and  Alabama  Territories,  which  were  estab- 
lish!-il  after  the  act  of  1790  was  passed.  The  language  of 
the  ordinance  above  set  forth,  undoubtedly  conferred 
authority  to  enact  the  law  of  homicide,  and  from  this 
it  sufficiently  appears  that  congress  did  not  propose  to 
exercise  that  authority'  directly  and  by  its  own  act.  Con- 
gress certainly  did  not  intend  to  confer  upon  these  terri 
tories  authority  to  do  that  which  it  purposed  to  do  or  had 
done  itself,  and  which,  being  done  by  congress,  could  not  be 
modified  or  in  any  manner  affected  by  the  territories.  If 
the  law  under  consideration  was  the  law  of  homicide  in 
Illinois  and  the  other  territories  last  named,  why  should 
congress  confer  upon  those  territories  authority  to  legislate 
upon  that  subject  ? Anyr  law  enacted  byr  either  of  those 
territories  in  virtue  of  such  authority  in  that  case,  so  far  as 
it  should  correspond  with  the  federal  law,  would  have  been 
unavailing,  and  so  far  as  in  conflict  with  the  federal  law,  it 
would  have  been  void  because  of  its  repugnance  thereto. 
Indeed,  we  cannot  conceive  that  congress  would  confei 
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upon  any  territory  authority  to  legislate  upon  any  subject 
upon  which  it  had  previously  spoken  in  such  territory. 
The  fact  that  authority  is  given  to  a territory  to  enact  laws 
upon  any  subject  is  convincing  proof  that,  in  the  opinion  of 
congress,  no  federal  law  obtains  in  such  territory  upon  such 
subject.  From  the  fact  that  congress  conferred  upon 
Illinois  and  the  other  territories  last  named  power  to  enact 
a law  of  homicide,  we  may  fairly  infer  that,  in  the  opinion 
of  that  body,  the  act  of  1790  did  not  provide  such  law  for 
the  government  of  those  territories. 

Again,  in  an  act  respecting  Florida  Territory  (4  Stat.  104) 
in  defining  the  jurisdiction  of  the  superior  courts  of  that 
territory,  it  is  declared  that  they  “shall  have  and  exercise 
original  and  exclusive  jurisdiction  of  all  crimes  and  offenses 
committed  against  the  laws  of  said  territory,  where  the 
punishment  shall  be  death.”  In  this  country  murder  is 
commonly  punished  with  death,  and  we  do  no  violence  to 
language  when  we  say  that  that  crime  was  referred  to  in 
the  clause  we  have  cited.  If  so,  the  law  of  homicide  in  that 
territory  was  provided,  not  by  the  act  of  1790,  but  by  act 
of  the  territory.  It  appears  to  us  that  congress  has  always 
acted  in  the  belief  that  the  territory  of  the  United  States  is 
not  a place  or  district  of  country  under  the  sole  and  exclu- 
sive jurisdiction  of  the  United  States,  within  the  meaning 
of  the  law  under  consideration.  An  examination  of  the 
laws  of  the  United  States  respecting  the  territories  discloses 
the  theory  upon  which  congress  has  always  acted,  which 
is,  that  in  the  exercise  of  its  undoubted  right  to  govern  the 
territories,  that  body,  deeming  it  inconvenient  or  inexpe- 
dient to  provide  municipal  laws  for  the  territories,  directly 
and  by  its  own  act,  erected  territorial  governments,  and 
delegated  to  them  authority  to  enact  such  laws.  Leilens- 
dorfer  v.  Webb,  20  How.  170.  Usually  all  restrictions  upon 
the  powers  of  a territorial  government  are  found  in  the 
organic  law  by  which  it  is  established,  but  sometimes,  as  in 
the  law  punishing  bigamy  in  the  territories,  and  the  law 
prohibiting  slavery  and  some  other  acts,  this  rule  has  not 
been  followed.  In  every  instance  in  which  congress  has 
Vol.  L — 0 
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provided  a law  for  the  government  of  the  territories  by  its 
own  act,  the  intention  that  such  law  shall  operate  within 
the  territories  is  clearly  expressed.  Ample  governmental 
powers  being  conferred  upon  the  territories  wherein  con- 
gress withholds  authority,  or  revokes  the  authority  which 
it  has  before  conferred,  the  intention  so  to  do  is  plainly 
expressed. 

Since  the  ordinance  of  1787  was  disused,  the  language  in 
which  legislative  power  has  been  conferred  upon  territories 
is  similar  to  that  found  in  our  own  act,  which  is : 

“ The  legislative  power  of  the  territory  shall  extend  to  all  rightful 
subjects  of  legislation,  consistent  with  the  constitution  of  the  United 
States  and  the  provisions  of  this  act” 

More  comprehensive  language  than  this  could  not  have 
been  used,  and  we  cannot  doubt  that  it  was  designed  to 
confer  as  full  authority  as  that  used  in  the  ordinance. 
Unquestionably  the  powers  conferred  upon  territories 
recently  established  are  as  full  and  complete  as  were  those 
of  the  territories  established  under  the  ordinance.  As  the 
power  to  legislate  upon  the  subject  of  homicide  was  con- 
ferred by  the  ordinance,  so  also  it  is  conferred  by  our  own 
act,  and  this,  as  we  have  seen,  excludes  the  notion  that  the 
law  of  homicide  in  this  territory  is  to  be  found  in  the  act 
of  1790.  Whenever  congress  shall  determine  to  enact 
municipal  laws  for  the  territories,  upon  any  subject,  we 
believe  that  as  heretofore  the  intention  so  to  do  will  be 
clearly  expressed  ; that  congress  has  not  yet  entered  upon 
this  work  is  entirely  certain.  We  can  find  no  law  pf  homi- 
cide provided  by  congress  to  be  enforced  in  this  territory; 
whenever  such  law  shall  be  enacted,  it  will  be  the  duty  of 
all  officers  of  justice  to  obey  and  enforce  its  provisions. 

The  act  of  1790  operates  within  forts,  arsenals  and  like 
places  within  this  territory,  because  such  places  are 
described  in  that  act ; and  in  the  Indian  country,  because 
it  is  there  made  effectual  by  the  act  of  1834,  and  also 
because  the  sixteenth  section  of  our  organic  act  declares  it 
shall  have  the  same  force  and  effect  in  all  these  places  as 
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elsewhere  within  the  United  States,  but  we  cannot  say  that 
the  entire  territory  is  a place  or  district  of  country  under 
the  sole  and  exclusive  jurisdiction  of  the  United  States,  as 
described  therein.  As  the  laws  of  congress  can  be  better 
enforced  than  those  of  the  territory,  we  would  be  glad  to 
adopt  a different  view  if  it  were  possible  to  do  so,  but  we 
cannot  indulge  our  wishes  or  preferences  in  opposition  to 
the  law.  It  was  said  at  the  bar  that,  inasmuch  as  the 
greater  part  of  this  territory,  including  the  county  of 
Gilpin,  was  formerly  Indian  country,  and  at  that  time  the 
act  of  1790  was  enforced  therein,  that  act  has  remained  in 
force  notwithstanding  the  territory  has  ceased  to  be  Indian 
country.  It  is  not  necessary  to  demonstrate  the  fallacy  of 
this  proposition.  As  the  law  attached  because  of  the 
character  of  the  territory,  whenever  the  territory  was 
divested  of  that  character,  it  thereupon  ceased  to  operate 
therein.  It  wras  also  said  that,  at  the  time  of  the  offense, 
Gilpin  county  was  in  fact  in  the  Indian  country.  If  so,  the 
fact  should  have  been  ayerred  in  the  indictment,  and,  in  the 
absence  of  such  averment,  the  court  could  not  take  juris- 
diction upon  that  ground. 

Because  there  is  no  averment  in  this  indictment  as  to  the 
jurisdiction  of  the  United  States  in  the  place  where  the 
crime  was  committed,  the  judgment  of  the  district  court  is 
reversed.  Keveraed. 

U»>thhtiox«  njf  Tkhritorial  Powkiw  nre  usually  found  in  the  orsnnlo  law  by  which  It 
la  eslublUlifd.  hut  wum-tlnu  »,  a*  tu  tin- of  laws  punishing  bigamy  and  slavery,  tills  rulo 
has  not  b«*4*n  followed:  keynrtdt  v.  People,  I Colo.  181. 


Cass  v.  Davis. 

Jurisdiction  of  diatrici  and  probate  court*.  In  civil  cases,  where  the  debt  or 
sum  claimed  does  not  exceed  $2,000.  district  and  probate  courts  are  of  con 
current  jurisdiction. 

Statute  repugnant  to  Organic  Act.  Sections  4,  5, 6,  and  7,  of  the  act  of  1865 
relating  to  probate  courts  (4  Sess.  98),  which  provide  for  appeals  from  pro 
bate  to  district  courts,  arc  repugnant  to  the  Organic  Act,  and  therefore 
inoperative  and  void. 

Aiteal  from  probate  to  district  court.  Thesnprcme  court  alone  has  revisory 
jurisdiction  of  the  proceedings  of  probate  courts,  and  an  appeal  will  not 
lie  from  a judgment  of  a probate  court  to  a district  court. 
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Error  to  District  Court , Arapahoe  County. 

Davis  obtained  judgment  against  Cass  in  the  probate 
court  of  Arapahoe  county,  and  the  latter  appealed  to  the 
district  court,  where  the  appeal  was  dismissed.  The  action 
of  the  district  court  was  assigned  for  error. 

The  chief  justice  did  not  participate  in  the  decision. 

Mr.  J.  Q.  Charles,  for  plaintiff  in  error. 

Mr.  Alfred  Sayre,  for  defendant  in  error. 

The  chief  justice  did  not  sit  in  this  case. 

Goksline,  J.  The  only  question  involved  in  this  case 
is,  whether  appeals  can  be  taken  from  the  probate  to  the 
district  courts.  The  cause  has  been  very  elaborately  and 
ably  argued,  and  is  one,  as  relating  to  the  appellate  jurisdic- 
tion of  the  district  courts,  of  very  general  interest.  By  sec- 
tion 9 of  the  original  Organic  Act,  it  was  provided,  that 
the  judicial  power  of  the  territory  should  be  vested  in  a 
supreme  court,  district  courts,  probate  courts,  and  in  jus- 
tices of  the  peace,  and  in  the  same  section  it  is  further  pro- 
vided “that  the  jurisdiction  of  the  several  courts  herein 
provided  for,  both  appellate  and  original,  and  that  of  the 
probate  courts  and  ot  the  justices  of  the  peace,  shall  be  as 
limited  by  law,”  with  the  proviso,  that  probate  courts  and 
justices  of  the  peace  shall  not  have  jurisdiction  of  any 
matter  in  controversy  when  the  title  or  boundaries  of  land 
may  be  in  dispute,  or  when  the  debt  or  sum  claimed  shall 
exceed  $100.  It  also  provided,  that  writs  of  error,  bills  of 
exceptions  and  appeal,  should  be  allowed  from  the  district 
court  to  the  supreme  court  under  such  regulations  as  shall 
be  prescribed  by  law.  It  is  contended  by  the  plaintiff  in 
error,  that  by  the  clause  giving  jurisdiction  to  the  several 
courts,  and  that  clause  in  the  Organic  Act  extending  the 
legislative  power  to  all  rightful  subjects  of  legislation,  con- 
sistent with  the  constitution  of  the  United  States  and  the 
Organic  Act,  that  the  legislature  had  the  power  to  allow 
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appeals  from  the  probate  to  the  district  court.  To  this 
conclusion  we  can  see  no  reasonable  ground  of  objection. 
There  was  nothing  in  the  letter  or  spirit  of  the  act  to  pro- 
hibit it  — it  would  have  been  a rightful  subject  of  legisla- 
tion, and  there  can  be  no  doubt,  but  that  the  legislature,  if 
it  saw  lit,  could  have  conferred  that  jurisdiction  upon  the 
district  courts.  In  the  year  1862,  the  territorial  legislature 
memorialized  congress  to  increase  the  jurisdiction  of-  the 
probate  courts.  In  1863,  congress,  in  answer  to  this  memo- 
rial, passed  an  amendment  to  the  Organic  Act,  which  effected 
a radical  change  in  our  judicial  system,  at  least,  so  far  as 
the  jurisdiction  of  probate  courts  is  concerned.  By  the 
third  section  of  the  amendment  it  is  enacted,  that  the  pro- 
bate courts  shall  not  have  jurisdiction  in  any  matter  in  con- 
troversy in  cases  where  the  debt  or  sum  claimed  shall 
exceed  the  sum  of  $2,000,  and  in  the  same  section  it  is  fur- 
ther enacted,  that  the  supreme,  district,  and  probate  courts 
respectively,  shall  possess  chancery  as  well  as  common-law 
jurisdiction,  and  authority  for  the  redress  of  all  wrongs 
committed  against  the  laws  of  the  territory,  affecting  per- 
sons or  property. 

It  will  be  seen  from  these  enactments  that  the  district  and 
probate  courts  have  concurrent  jurisdiction  in  all  civil  cases 
where  the  amount  in  controversy  does  not  exceed  the  sum 
of  $2,000,  at  least  in  those  places  where  the  legislature  see 
proper  to  confer  the  jurisdiction  upon  them.  It  is  said  that 
under  these  amendments  the  legislature  can  provide  for 
appeals  from  probate  to  district  courts.  Possibly  it  may 
be  so,  but  can  any  one  suppose  that  it  was  the  intention  of 
congress  so  to  legislate  that  appeals  could  be  taken  from 
one  court  to  another  of  concurrent  jurisdiction  ? There 
may  be  such  a judicial  system  in  some  of  the  States,  but  I 
know  of  none.  Supposing  that  the  legislature  should  con- 
fer the  increased  jurisdiction  contemplated  by  the  amend- 
ment to  the  Organic  Act  upon  all  of  the  probate  courts  in 
the  territory,  what  would  hinder  the  legislature  from  pro- 
viding for  appeals  from  the  district  courts  to  the  probate 
courts  in  all  cases  when  the  amount  in  controversy  did  not 
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exceed  the  sum  of  $2,000  ? The  courts  would  have  concur- 
rent common-law  and  chancery  jurisdiction,  and  I can 
perceive  nothing  to  prevent  the  legislature  from  so  provid- 
ing if  it  thought  proper,  and  yet  I can  hardly  believe  that 
it  was  the  intention  of  congress  to  permit  that  appeals 
might  be  taken  from  a court  of  unlimited  jurisdiction  to  one 
of  a limited  jurisdiction.  It  is  further  enacted,  in  the  third 
amendment  to  the  Organic  Act,  that  writs  of  error,  bills  of 
exceptions  and  appeal,  shall  be  allowed  from  the  final 
decisions  of  the  district  and  probate  courts  to  the  supreme 
court,  under  such  regulations  as  shall  be  prescribed  by  law. 
It  is  contended  by  the  counsel  for  the  plaintiff  in  error  that, 
because  there  are  no  negative  words  or  words  of  prohibition 
in  this  clause,  that  there  is  nothing  to  prevent  the  legisla- 
ture to  provide  for  appeals  in  a manner  or  to  courts  different 
from  that  specified  in  the  act. 

But,  in  view  of  the  extended  jurisdiction  conferred  upon 
the  probate  courts  in  the  same  section,  could  such  have 
been  the  intention  of  congress  ? The  language  of  the  act 
strikes  me  as  equally  strong  and  prohibitory,  as  if  it  read 
that  writs  of  error  and  appeals  should  be  allowed  from  the 
final  decisions  of  the  district  and  probate  courts  to  the 
supreme  court,  and  to  no  other.  We  have  been  referred  to 
the  cases  of  Jackson  v.  Kemble , 18  111.  580 ; Bums  v. 
Henderson , 20  id.  264  ; and  Harrison  v.  Boyle , 11  Wis. 
283,  as  sustaining  the  doctrine  that,  when  the  constitutions 
of  Illinois  and  Wisconsin  had  provided  that  the  appellate 
jurisdiction  should  remain  in  one  court,  still  it  was  compe- 
tent for  the  legislature  of  those  States  to  provide  that 
appeals  might  be  taken  to  another  and  different  court.  By 
the  constitution  of  Illinois  it  is  provided  : “ That  the  circuit 
courts  shall  have  jurisdiction  in  all  cases  at  law  and  equity 
and  in  all  cases  of  appeals  from  all  inferior  courts.”  By 
another  section  it  provides:  “That  the  jurisdiction  of  the 
county  courts  shall  extend  to  all  probate  and  such  other 
.jurisdiction  as  the  general  assembly  may  confer  in  civil 
cases.”  Under  this  last  section  of  the  constitution,  the 
legislature  enacted  that  all  appeals  from  decisions  of 


Digitized  by  GoogI 


1867.] 


Cass  v.  Davis. 


47 


justices  of  the  peace  and  police  magistrates  in  Peoria 
county  should  be  taken  to  the  county  court  of  that  county. 

In  passing  upon  the  cases  referred  to,  the  court  say,  that 
the  word  “ shall,”  in  the  act  of  the  legislature,  should  be 
construed  to  mean  “ may,”  in  order  that  there  should  be 
no  conflict  between  the  act  and  the  constitution,  and  then 
held,  that,  under  the  constitution  and  the  law,  appeals 
might  be  taken  both  to  the  circuit  court  and  the  county 
court  of  that  county.  It  will  be  observed  that,  although  the 
constitution  conferred  appellate  jurisdiction  on  the  circuit 
courts  in  all  caseB,  still  it  also  provided  that  the  legisla- 
ture might  confer  such  jurisdiction  upon  the  county  courts 
as  it  deemed  proper.  One  clause  of  the  constitution  was 
certainly  as  binding  as  the  other,  and  the  power  given  to 
the  legislative  assembly,  to  regulate  the  jurisdiction  of 
county  courts,  was  as  great  as  that  by  which  the  jurisdic- 
tion of  the  circuit  courts  was  provided  for.  I do  not  see 
that  these  authorities  sustain  the  doctrine  claimed  for 
them. 

The  constitution  of  Wisconsin  provides,  that  the  supreme 
court  shall  have  appellate  jurisdiction  only,  and  shall  also 
have  a general  superintending  control  over  all  inferior 
courts.  It  also  provides,  that  the  circuit  courts  shall  have 
appellate  jurisdiction  from  all  inferior  courts  and  tribunals 
and  a supervisory  control  over  the  same.  In  Harrison  v. 
Doyle , above  referred  to,  an  appeal  was  taken  from  the 
county  court  of  Milwaukee  county  to  the  supreme  court, 
and  it  was  yrged,  that  the  appeal  should  have  been  taken 
to  the  circuit  court  instead  of  the  supreme  court.  The 
court  held,  that,  as  the  constitution  provided  that  the 
supreme  court  should  have  appellate  jurisdiction  co-exten- 
sive  with  the  State,  and  the  superintending  control  over  all 
inferior  courts,  that  the  appeal  was  well  taken.  They  held 
still  further,  that  it  was  competent  for  the  legislature  to 
provide  for  the  removal  of  causes  by  appeal  from  the 
county  to  the  circuit  court.  Undoubtedly,  if  the  legisla- 
ture of  that  State  had  so  provided,  appeals  could  have  been 
taken  either  to  the  circuit,  or  directly  to  the  supreme 
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court.  The  constitution  conferred  appellate  jurisdiction 
upon  both  courts,  but  it  seems  the  legislature  had  not  pro- 
vided the  manner  of  removing  causes  by  appeal  to  the  cir- 
cuit court.  This  case  certainly  does  not  support  the  doctrine 
claimed  for  it,  neither  is  it  like  the  one  at  bar.  Both  in 
Wisconsin  and  Illinois,  the  appellate  jurisdiction  was  ex- 
pressly given  or  permitted  to  be  given  to  two  separate 
courts ; by  the  Organic  Act  of  the  territory  it  is  vested 
in  the  supreme  court. 

But  there  is  authority,  and  that  of  the  very  highest,  to 
support  the  view  which  we  have  taken  as  to  the  construc- 
tion to  be  given  to  the  third  amendment  to  the  Organic  Act 

The  constitution  of  the  United  States,  in  its  distribution 
of  powers,  declares  that  “ the  supreme  court  shall  have 
original  jurisdiction  in  all  cases  affecting  ambassadors, 
other  public  ministers  and  consuls,  and  those  in  which  a 
State  shall  be  a party.”  “In  all  other  cases  the  supreme 
court  shall  have  appellate  jurisdiction.”  It  will  be  noticed, 
that  neither  in  the  grant  of  original  jurisdiction  nor  in  that 
of  appellate  jurisdiction  are  there  negative  words  or  words 
of  restriction  or  prohibition.  By  an  act  of  congress  the 
supreme  court  was  authorized  to  issue  writs  of  mandamus 
in  certain  cases  therein  specified.  In  Marburg  v.  Madison, 
1 Crunch,  137  (Curtis  edition),  an  application  was  made  to 
the  supreme  court  for  mandamus  under  the  law  of  congress 
above  referred  to.  It  was  urged  in  that  case,  as  it  is  in 
this,  that  there  being  no  negative  or  restrictive  words  in  the 
grant  of  jurisdiction,  it  was  in  the  power  of  th§  legislature 
to  assign  jurisdiction  to  the  court  in  other  cases  than  those 
specified  in  the  constitution.  I can  see  but  little  difference 
in  this  case  and  in  the  case  at  bar.  The  constitution  in  its 
grant  of  jurisdiction  contained  no  negative  or  restrictive 
words.  The  Organic  Act  of  the  territory  in  its  grant  of 
appellate  jurisdiction  contains  none.  Upon  that  part  of 
the  case  Chief  Justice  Marshall  says:  “Affirmative 

words  are  often  in  their  operation  negative  of  other  objects 
than  those  affirmed,  and  in  this  case  a negative  or  exclusive 
sense  must  be  given  to  them,  or  they  have  no  operation  at 
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all.”  The  court  in  that  case  held,  notwithstanding  the  law 
of  congress  authorizing  it,  that,  under  the  constitution,  it 
had  no  power  to  issue  a writ  of  mandamus. 

We  think  the  judgment  of  the  district  court  must  be 
affirmed. 

Judgment  affirmed,  with  costs.  Affirmed. 

Jukikdk nos  — I’kokatk  and  County  Coukth—  Aiu*kal  — Writ  of  Krh<»u  and  U«- 
vikw:  Vance  v.  Rttckv-ril,  S Colo.  242;  Omty  v.  Raymiwl,  I Colo.  277;  leorclarut  v.  Rears,  I Colo. 
195;  In  re.  Rogers,  14  Colo.  19,  *20;  LLn  v.  Wileoxen,  2 Colo.  9;  .McClurr  v.  Sanfotti,  5 Colo.  516,  do 
not  apply  to  the  organization  of  the  Judicial  aystein  undfr  tho  Ntnte  constitution;  nmi  tliAt 
diHtrict  «’ourts  now  have  JurLsdh  tlon  to  review  proceedings  of  the  county  courts:  In  re  Hovers. 
14  Colo  20. 


Christian  ».  Tucker. 

A 

Evidence  — not  pertinent  to  the  issue.  If  evidence  not  pertinent  to  the 
Issue  is  given  to  the  jury,  the  court  may  upon  motion  withdraw  it. 
Instructions  — not  applicable  to  the  evidence.  Instructions,  which  cannot  be 
applied  to  the  evidence,  should  not  be  given  to  the  juty. 

Appeal  from  District  Court , Arapahoe  County. 

At  the  trial  Thomas  Maxwell  testified  that  the  plaintiff 
worked  for  defendant,  at  $45  per  month,  from  November 
10,  1865,  to  January  8,  1866. 

William  Thompson  testified  to  the  same  facts,  where 
upon  plaintiff  rested.  The  defendant  then  called  John 
Wanless,  who  testified  as  follows:  “I  know  the  defendant 
Christian ; his  wagon-master  was  arrested  about  the  time 
testified  to  by  the  other  witnesses ; Tucker,  the  plaintiff, 
was  arrested  in  December ; he  was  arrested  on  the  report 
of  the  wagon-master  of  Christian ; wagon-master  said  two 
men  in  the  train  had  started  the  report  about  the  Indians  ; 
wagon-master  told  me  who  they  were,  but  I do  not  think 
he  told  their  names  ; he  admitted  he  knew  the  report 
about  Indians  was  false ; I do  not  know  who  started  the 
report.” 

The  defendant  asked  said  witness  : “Do  you  know  any 
thing  further  with  regard  to  Tucker’s  connection  with  this 
report  that  caused  the  arrest?”  The  plaintiff  objected  to 
this  question  ; the  court  sustained  the  objection  ; to  which 
ruling  of  the  court  the  defendant  excepted. 

You.  I. —7 
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Plaintiff  moved  to  strike  out  the  evidence  of  Wanleas, 
which  motion  was  sustained.  The  defendant  asked  the 
court  to  give  to  the  jury  the  following  instructions : 

“1st.  If  the  jury  believe  from  all  the  evidence  that  the 
plaintiff  in  this  case,  while  in  the  employment  of  Christian, 
conducted  himself  in  such  an  improper  manner  in  the  dis- 
charge of  his  duties  that  Christian  sustained  damages  on 
account  thereof,  these  damages  are  a valid  and  good  set-off 
against  the  demand  of  Tucker.  2d.  A greater  degree  of 
caution  and  prudence  was  necessary  on  the  part  of  Tucker 
in  the  discharge  of  his  duties  in  such  times  and  places  as 
appear  iu  the  evidence  in  this  case,  than  in  ordinary  times 
and  places.”  And  the  instructions  were  not  given. 

Messrs.  Miller  & Markham,  for  appellant. 

Mr.  G.  W.  Purkins,  for  appellee. 

Hallett,  C.  J.  The  appellee  sued  the  appellant  before 
a justice  of  the  peace,  to  recover  the  value  of  services  by 
him  rendered  in  driving  a team  for  the  appellant,  and 
obtained  a judgment  for  $87.  The  appellant  appealed  to 
the  district  court,  in  which  another  trial  was  had,  resulting 
in  a judgment  in  favor  of  the  appellee  for  the  same  sum. 
We  have  reviewed  the  proceedings  of  the  district  court  in 
this  cause,  and  we  find  no  error  therein. 

The  evidence  of  Wanless  was  not  pertinent  to  the  issue, 
and  the  court  very  properly  withdrew  it  from  the  consider- 
ation of  the  jury.  The  question  proposed  to  Wanless 
assumed  the  existence  of  a fact  not  shown  by  the  testimony 
previously  introduced,  and,  if  this  were  not  so,  we  fail  to 
discover  any  connection  between  the  subject-matter  of  the 
inquiry  and  the  issue,  which  was  being  tried.  The  instruc- 
tions asked  by  the  appellant  could  not  have  been  applied 
to  the  evidence  given  to  the  jury,  and  the  court  rightly 
rejected  them. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 


Digitized  by  Google 


1867.] 


Cook  v.  Hughes. 


61 


Cook  t>.  Hughes. 

Bill  op  exceptions  — when  necettmry.  Tlio  copy  of  a note  attached  to  a 
declaration  and  inserted  in  the  transcript  of  the  record  by  the  clerk  is  no 
part  of  the  record.  It  should  be  embodied  in  a bill  of  exceptions. 
Presumption  in  tupport  of  judgment.  This  court  will  presume  that  the 
evidence  in  the  court  below  was  sufficient  to  support  the  declaration,  unless 
the  contrary  appear. 

Error  to  District  Court , Arapahoe  County. 

Messrs.  Pubkins  & Cook,  for  plaintiff  in  error. 

Mr.  Geo.  P.  Ckocker,  for  defendant  in  error. 

Hallett,  C.  J.  This  was  an  action  of  assumpsit  brought 
by  the  defendant  in  error  against  the  plaintiff  in  error,  to 
the  March  term,  1807,  of  the  district  court  of  Arapahoe 
county.  The  plaintiff  below  declared  upon  a bank  check 
for  the  sum  of  $800,  made  by  the  defendant  below  on  the 
27th  day  of  December,  1866.  The  plaintiff  in  error  did  not 
appear  in  the  court  below,  and  there  was  judgment  against 
him  by  default  for  the  amount  of  the  check.  It  is  said  that 
the  proceedings  of  the  district  court  were  erroneous,  for  the 
reason  that  the  check  upon  which  the  judgmen  t was  ren- 
dered was  dated  December  27,  1867,  was  not  due  at  the 
commencement  of  the  suit,  and  was  not  correctly  described 
in  the  declaration.  The  check  given  in  evidence  is  not 
before  us,  and,  therefore,  we  cannot  consider  the  questions 
here  raised.  The  copy  attached  to  the  declaration,  and  that 
inserted  in  the  transcript  by  the  clerk,  form  no  part  of  the 
record,  and  there  is  no  bill  of  exceptions.  Marlin  v. 
Ehrenfels,  24  111.  188;  -Franey  v.  True , 26  id.  184. 

The  declaration  describes  a check  due  and  payable  at  the 
commencement  of  the  suit,  and,  as  the  contrary  does  not 
appear,  we  presume  that  the  evidence  supported  the  allega- 
tions of  the  declaration.  The  judgment  of  the  district  court 
is  affirmed,  with  costs.  Affirmed. 

Judgment.  PmesuMPTioNH  SnFPORTnro.  — Unions evidence  Is  preserved  In  the  record,  the 
court  will  presume  that  It  nu|>i>orta  the  Judgment:  Frtas  v.  Truitt,  2 Colo.  Marion*  v.  A'hA- 

Unbcck,  2 Colo.  603. 
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Clark  v.  Russell. 

Construction  or  contract  — interest  on  promissory  note.  Upon  a note 
payable  In  thirty  days,  “ with  ten  per  cent  interest  per  month,”  interest 
was  allowed  at  the  rate  specified,  until  maturity,  and,  after  maturity,  a* 
the  rate  of  ten  per  cent  per  annum. 

Error  to  District  Court , Oilpin  County. 

Mr.  L.  C.  Rockwell,  for  plaintiff  in  error. 

Messrs.  Johnson  & Teller,  for  defendant  in  error. 

Hallett,  C.  J.  This  action  was  brought  npon  a promis- 
sory note,  of  which  the  following  is  a copy : 

“$95.27.  Thirty  days  after  date,  I promise  to  pay  A.  S.  Carpen- 
ter, or  order,  the  sum  of  ninety-five  dollars,  27-100,  for  value  re- 
ceived, with  ten  per  cent  interest  per  month. 

“ B.  0.  Russell, 
“Thomas  Smith.” 

Nevada,  K.  T.,  November,  26,  18G0. 

There  was  judgment  below  for  the  plaintiff,  and  the  court 
in  assessing  the  damages  computed  interest  at  ten  per  cent 
per  month,  from  the  date  of  the  note  until  it  fell  due,  and, 
after  the  note  was  due,  at  the  rate  of  ten  per  cent  per 
annum.  This  is  assigned  as  error,  the  plaintiff  alleging, 
that  he  is,  by  the  terms  of  the  note,  entitled  to  interest  at 
the  rate  therein  specified,  from  the  date  of  the  note  up  to 
the  time  the  judgment  was  entered.  In  the  absence  of  any 
agreement,  the  legal  rate  of  interest  in  this  territory  is  ten 
per  cent  per  annum,  and,  as  the  plaintiff  claims  a higher 
rate,  namely,  ten  per  cent  per  month,  of  course  he  rests  his 
claim  upon  the  language  of  the  note. 

We  cannot  distinguish  this  case  from  Brewster  v.  Wake- 
field, 22  How.  (U.  S.)  118.  The  Minnesota  act  referred  to 
in  that  case  is  substantially  the  same  as  our  own,  except 
as  to  the  rate  of  interest  in  the  absence  of  agreement,  and  the 
facts  in  that  case  raised  the  question  we  are  now  consider- 
ing. The  supreme  court,  speaking  of  the  notes  upon  which 
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that  vction  was  founded,  and  which,  as  to  the  stipulation 
for  interest,  were  the  same  as  the  note  upon  which  this 
action  is  founded,  say  : “ The  contract  being  entirely 

silent  as  to  interest,  if  the  notes  should  not  be  punctually 
paid,  the  creditor  is  entitled  to  interest  after  that  time  by 
operation  of  law,  and  not  by  any  provision  in  the  con* 
tract.”  This  lays  down  the  correct  rule  adopted  by  the 
district  court  in  computing  the  interest  in  this  case,  and 
no  error  was  committed  by  that  court. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 


Remington  et  al.  v.  Smith. 

Jurisdiction  or  probate  COURTS  in  equity.  Probate  courts  were  deprived 
of  equity  jurisdiction  by  the  act  of  February  8, 1803  (4  Sess.  97),  and  a 
decree  rendered  after  that  date,  in  a cause  which  was  pending  at  the 
time  the  repealing  act  was  passed,  was  reversed. 

Error  to  Probate  Court,  Jefferson  County. 

The  chief  justioe  did  not  sit  in  this  case. 

Mr.  Alfred  Sayre,  for  plaintiffs  in  error. 

Mr.  S.  E.  Browne,  for  defendant  in  error. 

Gorsline,  J.  This  is  a suit  in  equity  commenced  by  bill 
filed  in  the  probate  court  of  Jefferson  county,  on  the  26th 
day  of  November,  1864.  By  the  Organic  Act,  and  by  a 
law  of  the  territorial  legislature,  approved  March  11,  1864, 
the  probate  court  of  Jefferson  county  was  clothed  with 
equity  jurisdiction  concurrent  with  that  of  the  district 
court,  where  the  debt  or  sum  claimed  did  not  exceed  the 
sum  of  $2,000.  A decree  was  rendered  in  favor  of  the  com- 
plainant, agreeably  to  the  prayer  of  the  bill,  on  the  7th  day 
of  June,  1865.  Various  causes  are  assigned  for  error,  but 
I think  it  necessary  to  notice  but  one.  By  an  act  of  the 
legislature,  approved  February  8,  1865,  the  equity  juris- 
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diction  of  the  probate  courts  was  taken  away,  except  in 
certain  cases  therein  specified.  This  case  does  not  come 
within  the  limitation  expressed,  and  after  the  passage  of  the 
act  all  proceedings  in  the  probate  court  should  have  ceased, 
as  its  jurisdiction  was  gone.  Butler  v.  Palmer,  1 Hill,  324 ; 
Illinois  & Michigan  Canal  v.  City  of  Chicago,  14  111.  334. 

The  decree  of  the  probate  court  must  be  reversed.  BcveraM. 

Repeal  ok  Statute  — Effect  ox  Pen  m no  Action*.  — Judicial  proceeding*,  peodlrur  at 
the  Him*  of  tin*  repeal  of  a Htutuu*  upon  which  they  arc  haw*<l,  fall  with  the  repeal:  Hurrica 
v.  Smith,  2 Colo.  627. 

Probate  Court*— Writ  or  Error. — The  principal  chap  in  cited  a*  nn  example  of  the 
exercise.  t»y  the  supreme  court,  of  It*  right  on  error  to  review  the  proceedings  of  probate 
courts,  sitting  in  equity:  Vttnce  v.  Rockwell,  3 Colo.  244. 


Todd  et  al.  v.  Simonton. 

Practice  in  chancery  — bill  to  enforce  vendor's  lien  — decree.  A contract 
for  the  sale  of  land  was  made,  but  the  land  was  not  conveyed.  Upon  bill 
filed  by  the  vendor  to  enforce  a lien  for  the  purchase-money.  It  was  error 
to  decree  a sale  of  the  land. 

The  proper  practice  In  such  case  is  to  require  the  vendee  to  pay  the  montj 
doe  upon  the  contract  within  a specified  time,  or  in  default  thereof  that 
he  be  foreclosed  of  all  equity  of  redemption  in  the  premises. 

Appeal  from  District  Court,  Arapahoe  County. 

The  chief  justice  did  not  sit  in  this  case. 

Mr.  J.  Q.  Charles,  for  appellant 

Mr.  Alfred  Sayre,  for  appellee. 

Gorsline,  J.  The  complainant  in  the  court  below, 
Thomas  H.  Simonton,  tiled  his  bill,  in  which  it  is  stated 
that,  on  the  28th  day  of  January,  1861,  he  entered  into  a 
written  contract  with  the  defendant  Todd,  by  which  he 
agreed  to  sell  to  Todd  a tract  of  land  situated  in  the  coun- 
ties of  Arapahoe  and  Jefferson,  and  containing  about  160 
acres,  for  the  sum  of  $1,200,  which  was  to  be  paid  on  or 
before  the  1st  day  of  September,  1861,  when  the  complainant 
was  to  execute  to  Todd  a good  and  sufficient  deed  in  fee 
simple  for  the  premises,  and  Todd  was  to  take  immediate 
possession  of  the  claim  ; that,  on  or  about  the  25th  day  of 
November,  1861,  Todd,  with  intent  to  cheat  and  defrandthe 
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complainant,  pretended  to  sell  and  convey  said  premises  to 
the  defendant,  Albert  Stout,  and  that  Stout  had  full  notice 
of  the  manner  in  which  Todd  had  acquired  possession  of 
the  premises  and  of  the  title  of  the  complainant  thereto. 
The  bill  further  states,  that  the  defendant  Todd  went  into 
possession  of  the  land,  and  remained  in  possession  until  he 
sold  to  Stout,  when  he  took  possession  of  the  same.  The 
bill  further  states,  that  the  sum  of  $1,200,  which  was  agreed 
to  be  paid  for  the  purchase  of  said  premises,  has  not  been 
paid,  but  is  still  due.  The  bill  prays,  among  other  things, 
that  the  defendants  be  decreed  to  pay  to  complainant  the 
amount  found  to  be  due  him  on  the  contract,  or,  in  default 
thereof,  that  he  be  decreed  to  have  a lien  on  the  premises 
for  said  amount,  and  that,  in  default  of  the  payment  of  the 
sum  found  to  be  due  the  complainant,  the  premises,  or  that 
portion  situated  in  the  county  of  Arapahoe,  be  sold  under 
the  order  of  the  court,  and  the  proceeds  applied  to  the  pay- 
ment of  the  amount  found  due  to  complainant. 

To  this  bill  the  defendants  demurred,  which  demurrer 
was  overruled  ; but,  as  the  principal  cause  of  demurrer  is 
the  same  as  the  principal  errors  assigned,  we  will  consider 
them  together.  The  defendants  answered,  admitting  most 
of  the  statements  in  the  bill,  but  denying  all  knowledge  on 
the  part  of  Stout  of  the  manner  in  which  Todd  had  acquired 
possession  of  the  claim,  also  denying  that  the  complainant 
had  any  right  or  title  to  the  premises,  and  admitting  that 
the  said  sum  of  $1,200  had  not  been  paid. 

To  this  answer  there  was  a replication,  and  proofs  were 
taken  before  a master  which  wo  think  unnecessary  to  notice. 
The  decree  of  the  district  court  was  in  accordance  with  the 
prayer  of  the  bill,  that  the  complainant  have  a lien  on  the 
premises,  and  that,  in  default  of  payment  of  the  amount 
found  due  on  the  contract  and  the  costs  of  suit,  the 
premises  be  sold,  and  out  of  the  proceeds  of  the  sale  the 
complainant’s  debt  and  the  costs  be  paid,  and  the  surplus, 
if  any,  be  paid  to  the  defendant  Stout,  and  that  the  master 
should  execute  and  deliver  to  the  purchaser,  at  such  sale, 
a good  and  sufficient  conveyance  of  the  premises  which 
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should  operate  to  convey  all  the  right,  title  and  interest  of 
the  defendants  in  and  to  the  same. 

This  decree,  we  think,  was  erroneous.  The  relation  of  the 
parties  to  this  contract  is  analogous  to  that  of  equitable 
mortgagor  and  mortgagee,  and  there  can  be  no  doubt  that 
a court  of  chancery  has  jurisdiction  to  relieve  the  vendor 
as  well  as  the  vendee.  In  a contract  of  this  nature, 
the  lieu  which  the  vendor  has  is  in  the  nature  of  a mort- 
gage. 1 Wash,  on  Real  Prop.  640.  As  the  title  did  not 
pass  to  the  vendee  by  the  contract,  but  remained  in  the 
vendor,  there  was  really  nothing  to  sell,  and  the  purchaser 
at  the  master’s  sale  would  obtain  nothing.  The  proper 
decree  in  such  cases  is,  that  the  vendee  pay  the  money  due 
upon  the  contract  in  some  time  to  be  specified  in  the  decree, 
or,  in  default  thereof,  that  he  be  foreclosed  of  all  equity  of 
redemption  in  the  premises.  6 Wis.  698.  There  were 
other  questions  touching  the  title  to  the  premises  which  we 
have  not  examined,  thinking,  perhaps,  that,  as  the  tenure 
by  which  lands  are  held  has  been  changed  since  the  making 
of  this  contract,  it  has  become  unnecessary. 

Decree  reversed  and  cause  remanded. 

Reversed. 


Fitzgerald  v.  The  People. 

Venue,  change  ok  — suftciency  of  petition.  Whore  several  counties  an 
attached  lor  judicial  purposes,  a petition  for  change  of  venue,  founded 
upon  prejudice  of  the  inhabitants,  must  show  that  such  prejudice 
exists  in  all  of  the  counties  so  attached. 

Same  — second  application.  A second  application  in  the  same  cause,  lor 
change  of  venue,  is  addressed  to  the  discretion  of  the  oourt,  and  error 
cannot  bo  assigned  upon  refusal  to  grant  it. 

Juror — competency  of.  A juror  having  expressed  liimself  strongly  against 
the  accused  before  trial,  the  fact  was  brought  to  the  attention  of  the 
court  upon  motion  for  a new  trial.  Held,  that  a new  trial  should  haw 
been  allowed. 


Digitized  by  Googl 


1867.] 


Fitzgerald  v.  The  People. 


67 


Error  io  District  Court,  Arapahoe  County. 

Indictment  for  murder  upon  which  the  prisoner  was 
found  guilty.  The  counties  of  Weld  and  Douglas  were 
attached  to  the  county  of  Arapahoe  for  judicial  purposes. 
Previous  to  the  trial  in  the  court  below,  the  prisoner  moved 
for  a change  of  venue,  upon  a petition  setting  up  that  the 
inhabitants  of  Arapahoe  county  were  prejudiced  against 
him,  but  no  mention  of  the  counties  of  Douglas  and  Weld 
was  made  in  this  petition.  The  motion  was  denied,  and 
the  prisoner  then  filed  an  amended  petition,  in  which  he 
alleged  that  the  inhabitants  of  all  the  counties  above  named 
were  prejudiced  against  him. 

The  motion  for  new  trial  was  supported  by  the  affidavit 
of  Geo.  Shallcross,  of  which  the  material  part  is  given  in 
the  opinion  of  the  court. 

Messrs.  Purkins  & Cook,  for  plaintiff  in  error. 

Mr.  V.  D.  Markiiam,  for  defendants  in  error. 

Eystek,  J.  (after  stating  the  facts).  On  his  first  assignment 
of  error  the  plaintiff  avers  that  there  was  error  in  the 
refusal  of  the  court  below  to  allow  him  a change  of 
venue  on  his  first  petition  and  affidavit.  Upon  an 
examination  of  his  petition,  we  find,  that  he  sets  out 
only , that  there  is  such  a prejudice  in  the  minds  of  the  peo- 
ple of  Arapahoe  County  against  him,  that  he  cannot  there 
expect  a fair  and  impartial  trial.  If  there  had  been  then 
no  other  counties  attached  to  Arapahoe  county  for  judicial 
purposes,  this  petition  and  affidavit  would  have  been  suffi- 
cient, and  it  would  have  been  error  in  the  court  below  to 
have  refused  to  grant  it.  But  at  that  time  the  counties  of 
Weld  and  Douglas  were  attached  to  the  county  of 
Arapahoe  for  judicial  purposes  and,  in  pursuance  of  law, 
jurors  were  diawn  from  those  counties  as  well  as  from 
Arapahoe  county  to  make  up  the  panel  of  jurors,  and 
although  his  petition  complied  with  the  letter  of  the  law, 
we  do  not  think  it  complied  with  its  spirit,  and  we  can  see 
Vol.  I.  — 8 
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no  error  in  the  action  of  the  court  below  in  that  behalf. 
The  next  assignment  of  error  is,  we  think,  equally  ground- 
less. .After  the  refusal  of  the  court  below  to  allow  a 
change  of  venue,  on  the  first  petition  presented,  for  the 
grounds  above  stated,  the  plaintiff  in  error  filed  a second 
and  amended  petition  for  a change  of  venue,  in  which  he 
supplied  the  omission  of  his  former  petition,  by  adding 
thereto  the  counties  of  Douglas  and  Weld,  and  alleged  the 
existence  of  the  prejudice  complained  of  in  his  first  peti- 
tion. This  was  only  an  amendment  of  his  first  petition. 
A change  of  venue  under  our  statu  to,  when  properly  ap- 
plied for,  is  a matter  of  right,  and  is  of  course.  The 
second  application  was  addressed  to  the  discretion  of  the 
court,  and,  we  think,  was  properly  so  addressed,  and  we 
can  see  no  error  in  its  refusal  in  this  instance  to  grant  the 
motion. 

The  third  and  last  error  is  of  a more  important  character. 
That  the  court  below  erred  in  denying  the  motion  for  a new 
trial,  when  it  was  shown  that  one  of  the  jurors  who  sat 
upon  the  trial  was  biased  and  prejudiced  against  the  plain- 
tiff in  error,  and  had  formed  and  expressed  an  opinion  of 
his  guilt  before  he  took  his  oath  and  seat  as  a juror. 

This  exception,  under  all  the  circumstances  in  this  case, 
we  think  is  a good  one,  and  on  it  this  judgment  must  be 
reversed.  Trial  by  jury  is  of  most  ancient  origin.  It  has 
always,  in  all  ages  and  countries  where  it  has  been  adopted 
and  used,  been  esteemed  and  held  to  be  one  of  the  most 
cherished  and  carefully  guarded  rights  of  the  people.  In 
magna  charta  the  right  of  trial  by  jury  was  as  earnestly 
and  as  determinedly  insisted  upon  as  the  great  right  of 
habeas  corpus,  and  the  people  of  England  were  no  less 
jealous  and  watchful  in  guarding  and  protecting  the  purity 
of  the  jury  box  than  they  were  determined  and  earnest  in 
asserting  it  as  a great  popular  right.  It  is,  in  the  words  of 
an  eminent  English  author,  “ the  palladium  of  the  civil 
rights  of  the  people,”  and  it  is  the  boast  of  her  people  that 
their  parliaments  and  their  courts  have  always  directed 
their  best  efforts  to  maintain  its  purity.  In  our  own  land 
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of  boasted  liberty,  trial  by  jury  is  one  of  the  great  consti- 
tutional land-marks,  and  any  violation  of  the  purity  of  its 
sacred  precincts  is  looked  upon  by  all  as  a great  crime. 
Common  custom  and  the  sanction  of  the  law  permits  a 
party  in  a suit  to  have  a juror  solemnly  sworn  to  make  true 
answers  to  such  questions  as  may  be  asked  of  him  touching 
his  competency  as  a juror ; and,  before  he  is  permitted  to  be 
sworn  as  a juror  in  the  particular  cause,  he  is  required, 
under  the  solemnity  of  an  oath,  to  answer  all  such  reason- 
able and  proper  questions  as  may  be  put  to  him  touching 
his  interest,  bias  or  affection  in  the  cause,  as  to  the  parties. 
If,  upon  such  examination,  it  appears  that  the  juror  is,  from 
any  cause,  under  any  influence  of  fear,  favor  or  affection, 
or  that  he  has  in  any  way  and  on  any  cause  made  up  an 
opinion  as  to  the  merits  of  the  cause,  he  is  justly  and  prop- 
erly set  aside  by  the  court  as  an  incompetent  juror  in  that 
cause. 

An  examination  of  the  facts  complained  of  in  this  cause 
reveals  to  us  that  the  juror,  William  Morgan  (to  whom 
objection  was  made),  was  in  the  neighborhood  of  the  place 
where  the  homicide  occurred  at  the  time  of  its  occurrence, 
and  that  he  had  heard  from  different  parties  a narration  of 
the  facts  in  the  case.  He  declares  that,  from  what  he  had 
heard  of  the  transaction,  he  had  formed  and  expressed  an 
opinion  as  to  the  guilt  or  innocence  of  the  accused.  The 
juror,  on  being  further  interrogated,  stated,  that  he  thought 
he  could  give  the  prisoner  a fair  trial,  and,  to  a further 
question,  he  answered  that  he  could  give  the  accused  a fair 
and  impartial  trial  without  being  influenced  by  that  opinion. 
Whether  the  refusal  to  permit  this  juror,  under  such  cir- 
cumstances, to  be  set  aside  for  cause,  was  error  to  reverse 
the  judgment,  we  will  not  here  decide,  but,  coupled  with 
what  was  made  apparent  to  the  court  on  the  motion  for  a 
new  trial  by  the  affidavit  of  Shallcross,  we  think  that  there 
was  error  in  the  court  below  in  refusing  to  allow  the  plain- 
tiff’s motion.  Shallcross  swears  that,  on  the  morning  of  the 
day  of  the  trial  and  before  the  jury  were  impaneled  in  the 
cause,  “I  heard  William  Morgan  express  strong  conviction 
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of  the  defendant's  guilt;  one  of  the  expressions  he  used 
was  this  : ‘I  would  hang  the  son  of  a bitch  on  the  evidence 
I already  have,  unless  stronger  testimony  than  I have  heard 
could  be  brought  in  his  favor,’  and  numerous,  other  senti- 
ments of  a like  import  that  I cannot  now  remember.” 

Such  expressions,  we  think,  exhibit  malignity  and  vin- 
dictiveness on  the  part  of  the  juror  toward  the  accused, 
inconsistent  with  the  purity  required  in  the  jury  box,  and 
we  think  that  when  the  defendant  stood  before  the  court 
with  that  uncontradicted  affidavit  in  his  hand,  and  from  the 
verge  of  the  grave  appealed  for  a trial  in  his  cause  by  an 
impartial  jury,  it  was  his  right  to  be  heard,  and  the  refusal 
to  grant  him  that  right  was  such  error  as  requires  us  to 
reverse  the  judgment  of  the  court  below,  which  is  done, 
and  the  cause  is  remanded  and  a new  trial  awarded. 

Reversed. 


Gile  ®.  The  People. 

Instructions  mutt  be  written.  Instructions  to  the  jury  must  bo  written,  mi 
it  is  error  to  give  them  orally. 

Indictment.  Surit. usage,  An  indictment  for  assault  with  intent  to  murder 
In  which  the  word  " fdunioualy  ” Is  unnecessarily  used,  is  good. 

Error  to  District  Court,  Arapahoe  County. 

IIallet,  C.  J.,  did  not  participate  in  the  decision. 

Mr.  Geo.  F.  Crocker,  for  plaintiff  in  error. 

Mr.  J.  Q.  Charles,  for  defendants  in  error. 

Gorsline,  J.  The  plaintiff  in  error  was  indicted  at  the 
December  term,  1865,  of  the  district  court  of  Arapahoe 
county,  under  section  48  of  the  Laws  of  1861,  on  page  298, 
for  an  assault  with  intent  to  commit  murder,  which  was 
embraced  in  the  first  count  of  the  indictment,  and  also  for  an 
assault  with  a deadly  weapon,  with  intent  to  inflict  a bodily 
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injury,  which  was  contained  in  two  separate  counts.  The 
cause  was  tried  at  the  same  term  before  Justice  Gale,  then 
the  presiding  judge,  and  a jury.  The  defendant  was 
convicted  under  the  second  and  third  counts,  and  acquitted 
under  the  first  count.  There  were  a great  number  of  instruc- 
tions asked  for  by  the  defendant  (twenty-two  in  number), 
wrhich  could  only  have  been  intended  to  mystifyand  per- 
plex the  jury.  This  is  a practice  which  cannot  be  too 
strongly  condemned.  We  regret  that  we  cannot  affirm  the 
judgment  of  the  district  court,  for  we  think,  from  the  evi- 
dence given  on  the  trial,  that  the  assault  was  an  aggra- 
vated one,  and  without  any  considerable  provocation,  and 
that  substantial  justice  was  done. 

But  the  bill  of  exceptions  shows  that,  after  the  court  had 
given  instructions  to  the  jury  in  writing,  he  further  gave 
them  some  instructions  orally.  The  statute  of  1861,  page 
282,  section  28,  provides,  “that  the  district  court  in  all 
cases,  both  civil  and  criminal,  shall  only  instruct  the  petit 
jury  as  to  the  law  of  the  case,  and  such  instructions  shall 
be  reduced  to  writing,  and  may  be  taken  by  the  jury  in 
their  retirement. 

This  statute  is  mandator}',  and  we  must  submit  to  it  so 
long  as  the  legislature  suffers  it  to  remain  a law.  Hay  v. 
Woofers,  19  111.  82.  It  is  urged  by  the  counsel  for  the 
plaintiff  in  error  that  the  instructions  were  not  given  ver- 
bally to  the  jury,  but  that  the  court  read  to  the  jury  from 
the  statute  the  definition  of  malice.  Even  if  that  could 
obviate  the  difficulty,  still  the  record  does  not  so  allege 
the  fact  to  be,  for  it  states  that  the  instructions  were  given 
orally,  and  that  the  defendant  below  excepted  for  that  rea- 
son. One  object  of  the  statute  doubtless  is  that  the  jury 
may  have  all  the  instructions  before  them  when  they  retire 
to  consider  their  verdict,  and  in  that  view  it  can  make  but 
little  difference  whether  instructions  are  given  orally  or  read 
from  a book,  for,  in  either  care,  they  would  be  equally  lia- 
ble to  forget  them. 

The  defendant  below  moved  the  court  to  arrest  the  judg- 
ment, because  the  indictment  charged  in  the  second  and 
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third  counts  that  the  assault  was  made  feloniously,  whereas 
by  the  statute  such  assault  is  only  made  a misdemeanor. 

The  statute  does  declare  that  such  an  assault  shall  be 
adjudged  a high  misdemeanor.  It  is  said  in  the  books  that 
every  felony  includes  a high  misdemeanor,  but  probably 
tihe  converse  of  the  proposition  would  not  be  true.  How- 
ever, the  word  “ feloniously”  may  be  regarded  as  surplus- 
age, and  not  vitiate  the  indictment.  Hess  v.  Slate  of  Ohio, 
6 Ham.  12. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded.  Reversed. 

Instruction*  to  Jury  mcst  re  Written,  and  It  Is  orror  to  Rive  thorn  orally:  Bnuheai 
v.  Waddell,  05  ItuL  175;  State  v.  IXdter,  IS  Kan.  316,  citing  the  principal  case. 


Fokd  Gold  Mining  Co.  ®.  Langford  et  al. 

Pbacticb  in  lien  cakes.  Under  the  Mechanics’  Lien  Act  of  1864  (3d  Sess. 
102),  all  creditors  Interested  in  the  premises  to  be  charged  may  have  their 
claims  adjusted  in  one  suit. 

The  better  practice  tor  creditors,  who  seek  to  establish  a lien  in  a pending  suit, 
is  to  file  a bill  in  the  nature  of  a cross-bill  setting  forth  the  facts  respect- 
ing the  lien  in  the  Bamo  way  as  if  the  bill  were  original,  and  making  thi 
debtor  and  all  other  parties  to  the  Buit  defendants  therein. 

In  whatever  way  creditors,  who  are  defendants  in  the  bill,  are  allowed  tc 
assert  their  demands,  they  must  observo  the  same  strictness  in  pleading 
that  is  required  of  the  party  who  institutes  the  suit. 

If  a defendant  creditor  sets  up  a lien  in  his  answer,  an  opportunity  should  be 
afforded  tho  debtor  and  all  other  parties  to  the  suit  to  resist  his  demand. 

If  the  debtor  and  tho  other  parties  fail  to  nnswer  his  allegations  within  the 
time  fixed  by  tho  court,  there  should  be  an  order  taking  the  answer  as 
confessed,  and  the  subsequent  proceedings  should  be  the  same  as  upon  a 
bill. 

AN8WEKS  insufficient.  The  answers  in  this  enso  are  insufficient  to  support 
the  decree  in  not  showing,  1st.  The  time  when  the  contracts  were  made; 
2d.  The  kind  of  labor  performed ; 3d.  The  quantity  of  materials  furnished ; 
and  they  contain  no  prayer  for  relief. 

Answer  without  oath.  It  may  be  doubtful  whether  complainants  can  deprive 
defendants  of  the  benefit  of  their  oaths  in  this  proceeding.  Bat  if  the 
oath  is  waived  and  the  answer  is  put  in  without  oath,  there  is  no  ground 
for  complaint. 

Alt aough  the  sufficiency  of  tho  bill  was  not  questioned,  the  decree  was  wholly 
reversed,  in  order  that  the  district  court  might  have  full  control  of  the 
cause. 
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Error  to  District  Court , Oilpin  County. 

Messrs.  Remine  & IIulett,  for  plaintiff  in  error. 

Mr.  E.  T.  Wells,  for  defendants  in  error. 

Hallett,  C.  J.  Langford,  Marshall  and  the  Lees  com- 
menced proceedings  in  the  district  court  of  Gilpin  county 
to  enforce  a mechanics’  lien  upon  certain  property  of  the 
plaintiff  in  error.  "Under  a charge  that  they  had,  or  claimed 
to  have,  some  interest  in  the  premises  or  a lien  thereon, 
several  persons  were  made  defendants  in  the  bill  with  the 
plaintiff  in  error,  and  the  oaths  of  defendants  to  their 
answers  were  waived.  Some  of  the  defendants  answered 
under  oath,  and  others  without  oath,  responding  to  the 
allegations  of  the  bill,  and  asserting  liens  upon  the  premises 
therein  described.  The  bill  was  taken  as  confessed,  and  a 
decree  was  entered  in  favor  of  the  complainants  therein  and 
in  favor  of  those  defendants  who,  in  their  answers,  claimed 
liens  upon  the  premises,  establishing  such  liens. 

It  is  assigned  for  error  that  there  was  no  service  upon  the 
plaintiff  in  error  in  the  court  below,  but  this  was  not  relied 
upon  in  argument,  and  we  have  not  discovered  any  defect 
in  the  service. 

Other  questions  are  presented  by  the  assignment  of  errors, 
but  we  shall  notice  those  only  which  relate  to  the  sufficiency 
of  the  pleadings. 

This  proceeding  is  founded  upon  the  act  of  1864,  to  create 
a lien  in  favor  of  mechanics  and  others  in  certain  cases. 
By  the  twenty-fifth  section  of  the  act  it  appears  that,  in 
suits  instituted  under  its  provisions,  all  persons  interested 
in  the  property  charged  with  the  lien  may  be  made  parties, 
and  if  they  are  not  made  parties,  by  the  nineteenth  section 
they  may,  on  application  to  the  court  at  any  time  before 
judgment,  become  parties.  By  the  twenty-fourth  section, 
creditors  are  allowed  to  contest  each  other’s  right  as  to  the  lien 
and  as  to  the  amount  due,  and,  by  the  tenth  section,  lien 
creditors  are  to  sharepro  rata  in  the  proceeds  of  the  property, 
and  the  court  is  to  ascertain  what  amount  shall  be  paid  to  each. 
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From  these  and  other  provisions  of  the  act,  it  appears  that 
all  creditors  who  are  interested  in  the  premises  to  be  charged 
with  a lien  may  have  their  claims  adjusted  in  one  suit 
The  party  who  initiates  the  proceeding  is  required  to  com- 
mence by  bill  or  petition  containing  a brief  statement  of  the 
contract  or  agreement  out  of  which  the  lien  arises,  a descrip- 
tion of  the  premises  subject  to  the  lien,  the  amount  claimed 
to  be  due,  and  all  facts  necessary  to  establish  the  lien  under 
the  act.  In  what  way  creditors,  who  are  made  defendants 
to  the  bill,  or  who  become  parties  to  the  suit  upon  their  own 
application,  are  to  proceed  to  establish  their  demands,  is 
not  pointed  out  by  the  statute. 

In  the  State  of  Illinois,  under  a statute  containing  provis- 
ions similar  to  those  we  are  considering,  it  seems  that  lien 
creditors  «re  allowed  to  assert  their  demands  in  a suit  pend- 
ing by  answer  and  by  what  is  singularly  and,  perhaps,  inap- 
propriately called  a bill  of  interpleader.  Power  et  al.  v.  Mc- 
Cord et  al.,  36  111.  214 ; Martin  et  al.  v.  Ecersal  el  al.,  id.  222. 

In  whatever  way  lien  creditors,  who  are  made  defendants 
in  the  bill,  are  allowed  to  assert  their  demands,  it  seems  to 
us  that  they  ought  to  be  held  to  the  same  strictness  in 
pleading  that  is  required  of  the  party  who  institutes  the 
suit.  All  creditors  ought  to  stand  upon  the  same  footing, 
and,  whether  they  are  complainants  or  defendants,  they 
should  establish  their  demands  according  to  the  statute. 
Perhaps  the  pleading  adopted  by  a creditor  who  seeks  to 
establish  a lien  in  a pending  suit  is  not  material  to  the 
rights  of  the  several  parties  in  interest,  but  we  think  that 
much  confusion  may  be  avoided  by  requiring  every  such 
creditor  to  file  a bill  in  the  nature  of  a'  cross-bill,  setting 
forth  the  facts  respecting  the  lien  in  the  same  way  as  if  the 
bill  were  original,  and  making  the  debtor  and  all  other  par- 
ties to  the  suit  defendants  therein.  In  this  mode  of  pro- 
ceeding an  opportunity  would  be  given  the  debtor  and  all 
other  parties  to  contest  the  petitioner's  right  to  recover,  and 
this  opportunity  must  be  given  iu  whatever  way  the  claim 
is  asserted.  We  are  not  prepared  to  say  that  a defendant, 
who  is  a lien  creditor,  may  not  present  his  lien  in  his  answer, 
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but  if  he  do  so,  as  to  the  lien,  his  answer  must  be  substan- 
tially a bill.  He  must  set  forth  the  facts  upon  which  he 
relies  to  establish  his  lien  with  the  same  particularity  as  if 
the  proceedings  had  been  instituted  by  him.  He  must 
require  the  debtor  and  the  other  parties  to  the  suit  to 
answer  his  answer,  and  he  must  regularly  pray  for  the 
relief  which  he  seeks.  If  the  debtor  and  the  other  parties 
fail  to  answer  his  allegations  within  the  time  fixed  by  the 
court,  there  should  be  an  order  taking  the  answer  in  which 
the  lien  is  set  up  as  confessed,  and  the  subsequent  proceed- 
ings should  be  the  same  as  upon  a bill.  In  no  other  way  can 
an  opportunity  be  given  the  debtor  and  the  other  parties  in- 
terested in  the  premises  to  resist  the  demand  which  the  peti- 
tioner seeks  to  establish,  and  the  right  so  to  resist  is  secured 
to  them  by  the  statute  and  rests  upon  the  principles  of  justice. 

The  defendants,  who  sought  to  establish  liens  in  this 
action,  have  not,  in  their  answers,  stated  sufficient  facts  to 
sustain  the  decree.  In  no  instance  is  the  time  when  the 
contract  or  agreement  was  made  stated  in  the  answer.  In 
those  cases  in  which  the  parties  claim  a lien  for  labor  per- 
formed, there  is  a general  allegation  that  labor  was  per- 
formed in  erecting  and  constructing  the  mill.  This  is  not 
sufficient.  The  court  should  be  informed  whether  the  party 
labored  as  carpenter,  mason  or  otherwise,  in  order  that  it 
may  be  seen  whether  he  is  entitled  to  a lien.  In  the  answer 
of  Bell  & Scott,  the  quantity  of  fire-brick  clay  and  til$  fur- 
nished by  them  is  not  stated.  There  is  no  prayer  for  relief 
in  these  answers.  The  parties  ask  that  the  court  will  pro- 
tect their  rights,  but  they  do  not  ask  that  their  liens  may 
be  established,  that  the  amounts  dne  them  may  be  ascer- 
tained, or  that  the  premises  may  be  sold.  Possibly  a 
careful  examination  would  reveal  other  defects  in  these 
answers,  bnt  it  is  unnecessary  to  look  further.  It  does  noi 
appear  that  any  opportunity  was  given  the  plaintifl’  in  error 
to  contest  the  liens  set  up  in  these  answers.  These  defend- 
ants, who  claimed  liens,  equally  with  the  complainants  in 
the  bill,  were  seeking  to  establish  demands  against  the 
plaintiff1  in  error.  Nominally  defendants,  they  were,  in 
Vol.  I.-9 


6C 


Fokd  Gold  Mining  Co.  ».  Langford.  [JulyT., 


fact,  complainants,  and  should  have  been  regarded  as  com- 
plainants in  so  far  as  their  action  was  adverse  to  the 
plaintiff  in  error. 

It  is  assigned  for  error,  that  some  of  the  answers  of 
defendants  were  put  in  without  oath.  Under  this  statute, 
it  may  be  doubtful  whether  complainants,  by  waiving  the 
oath  of  defendants  to  their  answer,  can  deprive  defendants 
of  the  benefit  of  their  oath  if  the  defendants  put  in  their 
answer  under  oath.  If  complainants  waive  the  oath,  and 
defendants  accept  the  waiver  by  putting  in  the  answer  with- 
out oath,  it  is  difficult  to  perceive  upon  what  principle  the 
proceedings  can  be  regarded  as  erroneous.  By  consent  of 
parties,  an  answer  may  be  putin  without  oath,  but  an  order 
of  the  court  should  be  obtained  for  that  purpose.  1 Daniel’s 
Ch.  Prac.  (3d  Am.  ed.)  748.  No  order  of  the  court,  allow- 
ing the  defendants  to  answer  without  oath,  was  obtained  in 
this  cause,  but,  as  the  court  received  and  acted  upon  the 
answers,  probably  we  should  not,  for  that  reason  alone, 
reverse  the  decree.  What  we  have  said  upon  this  point 
applies  to  those  portions  of  the  answers  only  which  are 
responsive  to  the  complainant’s  bill.  We  have  seen  that, 
in  so  far  as  the  answers  relate  to  the  liens  of  the  defendants, 
they  are  in  the  nature  of  bills  of  complaint.  Now  the 
statute  does  not  require  that  the  bill  shall  be  sworn  to,  and 
when  the  lien  is  set  up  in  another  pleading,  there  is  no 
greater  reason  why  the  pleading  should  be  under  oath  than 
when  the  lien  is  set  up  in  a bill. 

Because  of  the  insufficiency  of  the  answers  in  respect  to 
the  substantial  allegations  therein,  this  decree  must  be 
reversed.  No  question  is  made  in  the  assignment  of  error 
as  to  the  sufficiency  of  the  bill,  and  we  are  asked  to  affirm 
the  decree  as  to  the  complainants  therein.  We  think  that 
the  cause  should  be  fully  under  the  control  of  the  court 
below,  that  the  rights  of  all  parties  may  be  adjusted,  and 
therefore  the  decree  is  wholly  reversed  and  the  cause 
remanded  for  further  proceedings  according  to  the  views 
herein  expressed. 

Reversed. 


Digitized  by  Google 


1867.] 


Jones  et  al.  v.  Stevens. 


67 


Jones  et  al.  v.  Stevens. 

Practice  — Appearance  cure*  defective  tummmt.  Defendant!  who  appear 
nnd  move  a continuance  of  the  canse  waive  defects  in  the  summons. 
Practice  — Damages  must  be  aseeeted  by  jury  in  certain  cate*.  In  an  action 
of  trespass  to  recover  damages  for  diverting  water  from  an  irrigating 
ditch,  if  the  defendants  are  defaulted,  the  damages  must  be  assessed  bj 
a jury. 

Error  to  Probate  Court,  Jefferson  County. 

Hallett,  C.  J.,  did  not  participate  in  the  decision. 

Mr.  J.  B.  Smith  and  Mr.  G.  F.  Crocker,  for  plaintiffs  in 
error. 

Mr.  Alfred  Sayre,  for  defendant  in  error. 

Per  Curiam.  The  defendant  in  error,  who  was  the 
plaintiff  below,  brought  his  action  to  the  January  term,  1866. 

At  that  term,  the  defendants  below  appeared  and  moved 
the  court  to  continue  the  case  upon  affidavit  filed,  which 
continuance  was  granted  at  the  costs  of  the  applicants.  At 
the  February  term  following,  the  plaintiffs  in  error  filed  a 
motion  to  dismiss  the  cause,  which  was  overruled  by  the 
court.  The  case  was  then  continued  at  the  instance  of  the 
court.  At  the  April  term  following,  the  attorneys  of  Jones 
came  and  withdrew  their  appearance,  whereupon  the  attor- 
ney of  Stevens  took  judgment  for  want  of  a plea,  and  the 
court  proceeded  to  assess  the  damages  without  having  sum- 
moned a jury  for  that  purpose. 

It  is  claimed  by  the  plaintiffs  in  error,  that  the  original 
writ  having  been  signed  by  A.  0.  Patterson,  as  deputy  to 
the  county  clerk,  Carpenter,  is  void  because  no  deputy  was 
authorized  to  act  in  this  behalf  as  clerk  of  the  probate 
court.  We  do  not  think  it  necessary  to  inquire  into  this 
question,  because  whether  the  process  was  void  or  voidable 
only,  inasmuch  as  the  plaintiffs  appeared  in  the  cause  and 
moved  a continuance  of  the  case,  they  must  be  held  to  have 
waived  any  irregularity  in  the  process.  The  purpose  of 
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process,  like  that  of  a summons,  is  to  bring  tlie  parties  into 
court  and  advise  them  in  brief  of  the  nature  of  the  proceedings 
against  them.  It  is  essential  that  objection  be  made  to  the 
process  at  the  earliest  time  when  they  shall  appear  in  court 
in  response  to  the  summons.  If  they  can  take  any  other 
steps  in  the  cause,  and  claim  afterward  to  object  to  the 
validity  of  the  process,  they  can  do  so  through  all  the 
stages  of  the  cause  up  to  the  time  of  the  verdict,  until  the 
error  or  irregularity  will  be  cured  by  the  verdict  Here 
they  moved  a continuance  upon  affidavit  and  it  was 
allowed. 

In  the  interval  between  the  terms  of  the  court,  an  alias 
summons  might  have  been  obtained,  and  the  parties  brought 
into  court  by  process  not  liable  to  the  objection  insisted  upon. 
The  case  in  6 Blackf.  557,  appears  to  have  been  decided 
upon  the  ground  that  a voluntary  appearance  can  be  with- 
drawn at  any  time,  a doctrine  condemned  by  a majority  of 
the  court  in  Dana  et  al.  v.  Adams , 13  111.  693.  In  this  case 
the  appearance  was  withdrawn,  and  we  are  urged  to  pre- 
sume that  the  withdrawal  was  with  the  leave  of  the  court. 
But  we  incline  to  think  that  there  was  no  leave  of  the  court 
given  in  the  premises,  but  that  the  court  recorded  the  with- 
drawal as  a faithful  record  of  the  proceedings,  without 
either  assenting  or  denying  the  right  of  withdrawal.  The 
defendants  below  took  all  the  responsibilities  of  their  own 
act,  and  not  having  asked  the  leave  of  the  court  to  with- 
draw their  appearance,  it  must  be  presumed  they  did  it  at 
their  own  responsibility  as  to  the  consequences. 

In  the  case  of  Easton  et  al.  v.  Altum , 1 Scam.  250,  and 
authorities  there  cited,  it  is  held,  that  whether  the  writ  be 
void  or  not,  the  defendant  took  such  steps  that  he  was 
regularly  in  court  whether  there  was  process  or  not 

The  next  point  claimed  as  error  is,  that  the  court  pro- 
ceeded after  judgment,  in  default  of  a plea,  to  assess  the 
plaintiff’s  damages  without  a venire  for  a jury.  In  all 
cases  at  common  law,  where  judgment  is  entered  upon 
default,  a writ  of  inquiry  was  necessary  to  ascertain  the 
measnre  of  damages  due  to  the  party  complainant  Oui 
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statute,  section  6,  acts  of  1861,  page  279,  so  changed  the 
coinmon-law  rule  as  to  permit  the  clerk  to  assess  the 
damages  in  cases  where  the  action  is  brought  upon  an 
instrument  in  writing  for  the  payment  of  money  only,  and 
when  the  damages  rest  in  computation.  In  this  case  the 
suit  was  brought  to  recover  damages  in  an  action  of  tres- 
pass on  the  case  for  obstructing  and  diverting  a water-course 
or  ditch  from  the  lands  of  Isaac  Stevens.  The  act  of  the 
legislative  assembly  of  1864,  section  6,  page  118,  provides, 
that  the  probate  courts  shall  be  governed  by  the  rules  of 
practice  prescribed  for  the  district  courts,  and  the  rule  of 
practice  in  the  assessment  of  damages  in  the  district  court 
by  the  clerk  is  limited  to  cases  where  the  action  is  brought 
upon  a penal  bond  or  an  instrument  of  writing  for  the  pay- 
ment of  money  only,  resting  in  computation. 

But  it  is  claimed  that,  by  the  tenth  section  of  the  act  con- 
cerning probate  courts  and  justices  of  the  peace  in  certain 
counties  (page  119,  Sess.  Laws  of  1864),  that  no  jurors  shall 
be  summoned  to  the  terms  of  the  probate  courts  as  is 
required  before  the  district  courts,  but  that,  in  all  oases,  if 
either  party  shall  demand  a jury,  a venire  shall  issue  as  in 
cases  before  justices  of  the  peace. 

We  cannot  think  that  this  section  can  be  construed  to 
authorize  the  assessment  of  damages  by  the  clerk  or  the 
court  in  any  other  cases  except  when  the  damages  rest  in 
computation  as  heretofore  mentioned.  It  was  obviously 
the  duty  of  Stevens  to  demand  a jury  in  a case  where  the 
clerk,  or  the  court  acting  as  its  own  clerk,  could  not  assess 
the  damages  by  the  practice  or  rules  of  the  common  law. 
Stevens,  not  having  demanded  a jury,  as  he  had  a right  to 
do,  to  assess  the  damages,  and  the  court,  without  authority 
by  statute  or  common  law,  having  done  so,  is  clearly  error. 

The  probate  court,  by  the  terms  of  the  amendatory  act  of 
3d  March,  1863,  possessed  full  common-law  jurisdiction. 
A venire  to  the  sheriff  to  have  a jury  to  assess  the  damages 
of  Stevens,  according  to  the  practice  of  the  courts  of  com- 
mon law,  was  the  true  mode  of  procedure  in  this  case, 
because  the  defendant,  Jones,  could  not  be  taken  to  have 
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waived  the  assessment  by  a jury,  inasmuch  as  he  was  not 
present  in  court  contesting  the  case.  The  act  of  1864,  tenth 
section,  only  provides  that  no  jurors  shall  be  summoned  to 
the  terms  of  the  probate  court,  etc.  We  think  that,  in  the 
absence  of  the  defendants,  Stevens  should  have  demanded 
a jury,  not  in  virtue  of  the  tenth  section  aforesaid,  but  under 
the  practice  of  the  district  courts,  as  is  provided  in  section 
16  of  the  practice  act,  and  that,  without  that  demand, 
it  was  the  duty  of  the  court  to  have  awarded  the  venire. 
When  both  parties  are  present  in  court,  and  neither  demand 
a jury  to  assess  the  damages,  and  defendants  tacitly  submit 
to  the  finding  of  the  court  without  objection,  is  quite 
another  question. 

By  the  Court.  Judgment  reversed  with  costs,  and  cause 
remanded.  Reversed. 

Orxxjiai.  VoLnCTARY  ApTFARAvrr:  \vaiybr  «11  objections  to  the  nummonsand  retorn 
and  to  Jurisdiction  over  the  person  of  defendant:  Vnton  I'ar.  Ity.  Cfe.  v.  TV  Busk,  12  c'olo.  296. 

lUMAOEs-AKMfXHMKNT  n v Jrii  Y.~  In  no  action  for  damages  the  court  should  «wcar  a 

inry  toaanen  the  damage*  where  the  defendant  makes  default  «Uoieul>>  8prtnpa  (h.  v.  ITcv  at, 
Colo.  27S).  or  after  Issued  Joined,  fails  to  appear  at  the  trial  f7V/yfor  v.  MeLauffhOn,  2 Colo.37l»); 
they  should  not  be  assessed  by  the  court : fJullup  v.  Wa  ter,  1 C'olo.  293. 


Kurtz  v.  Simonton. 

Bill  of  Exceptions  — when  necessary.  Instructions  to  tho  jury  and  a motion 
for  now  trial  must  bo  preserved  in  the  record  by  bill  of  exceptions,  and, 
if  not  bo  preserved,  error  cannot  be  assigned  upon  them. 

Error  to  District  Court , Arapahoe  County. 

The  chief  justice  did  not  participate  in  the  decision  of 
this  cause. 

Mr.  S.  E.  Browne,  for  plaintiff  in  error. 

Mr.  Alfred  Sayre  and  Mr.  John  F.  Bostwick,  for 
defendant  in  error. 

Gorsline,  J.  There  are  various  errors  assigned  by  the 
counsel  for  the  plaintiff  in  error,  but  they  all,  except  the 
last,  are  to  instructions  given  by  the  court  to  the  jury,  or 
for  refusal  to  instruct  as  requested.  The  last  error  assigned 
is  for  overruling  the  motion  for  a ne\v  trial.  As  these 
different  causes,  assigned  as  errors,  have  not  been  properly 
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presented  by  a bill  of  exceptions,  signed  and  sealed  by  the 
judge  before  whom  the  cause  w7as  tried,  they  become  no 
part  of  the  record,  and  cannot  be  considered  in  this  court 
In  Thompson  v.  Biggs , 5 Wall.  663,  which  is  a case  very 
similar  to  this,  the  whole  doctrine  in  regard  to  bills  of 
exceptions  is  very  clearly  and  forcibly  stated.  As  it  is  pre- 
sumed, prim,  a facie,  that  the  judgment  is  correct,  it  must 
be  affirmed. 

Affirmed. 


Langley  et  al.  ®.  Grill  et  al. 

Record  of  verdict  of  jury.  A copy  of  the  verdict  of  a jury,  Inserted  In  the 
transcript  of  the  record,  will  not  be  received  to  contradict  the  record  of 
the  verdict  given  in  the  proceedings  of  the  court. 

Sheriff's  return.  A return  to  a summons  “ I have  duly  served  the  within 
by  reading  the  same  to  the  within-namod  John  C.  Bruce  and  John  H. 
Langley  not  found  in  my  county,  as  I am  therein  commanded,”  la  ambig- 
uous, and  shonld  not  be  received. 

Construction  of  the  word  “ defendant)."  The  word  " defendants,"  used  in 
the  record  of  a judgment  in  a cause  where  there  ore  two  defendants,  will 
be  regarded  aa  referring  to  both  of  them,  although  one  of  them  has  not 
been  served  with  process. 

Judgment  against  party  not  served.  It  is  error  to  enter  judgment  agaiust  a 
party  not  served  with  process. 

Judgment  — partial  reversal.  A judgment  will  not  be  reversed  in  part  and 
affirmed  in  part. 

Error  to  District  Court , Gilpin  County. 

Messrs.  Remine  & Hulett,  for  plaintiffs  in  error. 

Mr.  L.  C.  Rockwell,  for  defendants  in  error. 

Hallrtt,  C.  J.  This  was  an  action  of  covenant,  com- 
menced by  the  defendants  in  error  against  the  plaintiffs  in 
error,  in  the  district  court  of  Gilpin  county. 

The  sheriff’s  return  upon  the  summons  is  as  follows  : 

“ I have  duly  served  the  within  by  reading  the  same  to  the 
within-named  John  C.  Bruce  and  John  H.  Langley  not  found  in 
my  county,  as  I am  therein  commanded.” 
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At  the  July  terra,  1860,  of  the  district  court,  Bruce  was 
defaulted,  aud,  upon  a subsequent  day  of  the  term,  the 
damages  were  assessed  by  a jury  and  judgment  entered 
against  the  defendants,  without  naming  either  of  them,  and 
the  word  “defendants”  being  in  the  plural  number. 

The  first  of  the  errors  assigned  questions  the  regularity 
of  the  verdict,  alleging  that  it  was  given  in  another  cause. 
The  verdict  set  forth  in  the  proceedings  of  the  court,  which 
we  must  regard  as  the  true  verdict,  appears  to  have  been 
given  in  the  cause,  and  this  is  sufficient.  The  clerk  has 
inserted  in  the  transcript  what  he  calls  a full  copy  of  the 
verdict,  to  which,  evidently,  the  objection  of  the  plaintiff  in 
error  is  directed.  This  copy  is  in  no  way  authenticated. 
The  record  gives  the  verdict  and  we  cannot  receive  the  copy 
for  the  purpose  of  contradicting  the  record. 

It  is  also  assigned  for  error  that  the  court  below  had  not 
jurisdiction  of  the  person  of  Langley.  There  was  no 
appearance  by  the  defendants  in  that  court,  and  we  must 
therefore  look  at  the  return  upon  the  summons  to  determine 
this  question.  It  is  difficult  to  ascertain  from  this  return 
whether  the  sheriff  served  the  summons  upon  both  Langley 
and  Bruce  or  upon  either  one  of  them.  It  is  first  stated 
that  service  was  made  upon  botli  defendants,  and  to  this  are 
added  the  words  “ not  found  in  my  county,”  which  seem 
to  contradict  what  is  before  stated.  An  officer,  to  whom 
process  is  directed,  is  required  to  state  clearly  and  explicitly 
the  time  and  manner  of  executing  it,  and  a return  such  as 
this,  which  leaves  the  mind  in  doubt  as  to  what  has  been 
doue  by  the  officer,  should  not  be  received.  Assuming, 
however,  as  the  parties  in  this  cause  have  assumed  in  argu- 
ment, that  this  return  shows  service  upon  Bruce  and  that 
Langley  was  not  found,  is  the  judgment  of  the  district  court 
erroneous  1 It  is  said  that  this  is  to  be  regarded  as  a judg- 
ment against  Bruce  alone,  but  we  are  unable  to  assent  to 
this  proposition. 

The  judgment  stands  against  the  defendants,  and  w« 
know  of  no  rule  of  construction  which  will  allow  us  to  say 
that  the  word  “defendants”  includes  but  one.  Thisjudg- 
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meat  certainly  stands  against  both  of  the  defendants,  and  a 
judgment  against  two,  when  one  only  is  served  with  process, 
is  erroneous.  Swift  etal.  v.  Gieen  et  al.,  20  111.  173.  The 
weight  of  authority  is  against  the  doctrine  laid  down  in 
some  of  the  cases  cited  by  defendants  in  error,  that  a judg- 
ment may  be  reversed  in  part  and  affirmed  in  part.  Arnold 
et  al.  v.  Sanford,  14  Johns.  417. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  is  remanded. 

Reversed. 


Ciieney  v.  Barbek. 

F.vidbncb  — Contract  mutt  be  proved  at  laid.  Where  mosey  was  to  lie 
paid  upon  the  sale  of  certain  mining  property,  the  plaintiff  most  show 
that  the  property  has  been  sold  before  he  can  recover. 

Appeal  from  District  Court,  Gilpin  County. 

The  action  was  assumpsit  upon  the  following  instrument: 
“ $600. 

Four  months  after  date,  for  value  received,  we  jointly  and  severally 
promise  to  pay  J.  E.  Barber,  or  order,  six  hundred  dollars. 

October  3d,  1803.  Wiluam  S.  Rockwell. 

Hazen  Cheney,  Su’ty.” 

“In  consideration  of  the  above  sum,  being  without  interest,  we 
promise  and  agree  that  should  William  S.  Rockwell,  one  of  the 
signers  hereto,  effect  a sale,  at  the  east  or  elsewhere,  of  certain  min- 
ing property  on  the  Bobtail  lode,  and  receive  his  pay  therefor,  that 
we  will  pay  an  additional  six  hundred  dollars. 

October  3d,  1863.  William  S.  Rockwell. 

Hazen  Cheney,  Su'ty.” 

In  the  first  count  of  the  declaration,  it  was  alleged  that 
the  property  referred  to  in  the  second  part  of  the  agreement 
was  sixty-six  and  two-thirds  feet  off  the  east  end  of  claim 
No.  1,  and  twenty  feet  off  the  west  end  of  claim  No.  2,  east 
of  Discovery  claim  on  the  Bobtail  lode,  and  that  Rockwell 
had  made  sale  of  the  property  and  received  pay  therefor 
Vol.  I. — 10 
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In  the  second  count  it  was  alleged  that  the  property  referred 
to  in  the  second  part  of  the  agreement  was  sixty-six  and 
two-thirds  feet  off  the  east  end  of  claim  No.  1,  east  of  Dis- 
covery claim  on  said  Bobtail  lode,  and  that  Rockwell  had 
sold  it  and  received  pay  therefor.  There  was  judgment  for 
the  plaintiff  below  against  Cheney,  who  alone  had  been 
served  with  process. 

Messrs.  W.  S.  and  L.  C.  Rockwell,  for  appellant 

Messrs.  Johnson  & Teller,  for  appellee. 

Hallett,  C.  J.  The  appellee  declared  for  two  sums  of 
$600  each,  one  of  which  was  payable  if  Rockwell  should 
sell  certain  premises  on  the  Bobtail  lode,  which  are  described 
in  the  declaration.  There  is  no  evidence  that  these  premises 
were  sold.  One  witness  swears  that  Rockwell  had  property 
on  the  Bobtail  lode  to  sell  for  several  parties,  and  another 
testifies  to  an  admission  by  appellant  that  some  property  on 
the  Bobtail  lode  had  been  sold,  but  it  does  not  appear  that 
the  premises  described  in  the  declaration  were  sold.  The 
contract  should  have  been  proved  as  laid.  The  judgment 
of  the  district  court  is  reversed,  with  costs,  and  the  cause 
remanded  for  a new-  trial.  Reversed. 

Variance  — Allegation  and  Proof.—  A con  tract  must  be  proved  os  laid.  Thun,  where 
on  express  contract  Is  declared  on,  the*  parties  cannot  abandon  U and  resort  to  an  Implied  coo- 
tract  : Robinson  C.  M.  Cb.  v.  Johnson,  13  Colo.  *261. 


Kinnear,  Adni’r  of  Strops,  ».  Tucker  et  al. 

Bnx  of  Exceptions  — defective.  If  evidence,  offered  by  a defendant  to  dis- 
prove the  plaintiff's  case,  is  excluded  by  the  court,  the  bill  of  exceptioni 
should  contain  the  evidence  given  on  behalf  of  the  plaintiff,  in  order  that 
this  court  may  determine  the  relevancy  of  the  evidence  bo  excluded. 

Presumption  in  favor  of  judgment.  It  must  bo  ahown  affirmatively  that  the 
district  court  erred  ; tills  court  will  not  presume  it. 

Error  to  District  Court , Jefferson  County. 

Defendants  in  error  sued  Strope  in  the  district  court  of 

Jefferson  county,  and  declared  specially  upon  a failure  to 
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return  certain  cattle,  and  added  the  common  counts.  Upon 
the  trial  below,  S trope  offered  in  evidence  certain  orders 
and  receipts  for  cattle,  signed  by  one  or  both  of  the  defend- 
ants in  error.  The  evidence  given  on  behalf  of  defendants 
in  error  in  the  court  below  was  not  embodied  in  the  bill  of 
exceptions. 

Mr.  L.  B.  France,  for  plaintiff  in  error. 

Messrs.  J.  Bright  Smith  and  George  F.  Crocker,  for 
defendants  in  error. 

Hallett,  C.  J.  We  are  asked  to  reverse  this  judgment 
because  the  district  court  improperly  excluded  from  the 
jury  certain  evidence  offered  by  the  defendant  in  that  court. 
There  is  nothing  in  the  bill  of  exceptions,  except  the  evi- 
dence, which  was  ottered  and  rejected. 

As  all  the  evidence  given  upon  the  trial  below  is  not 
before  us,  we  are  unable  to  say  whether  the  evidence  con- 
tained in  the  bill  of  exceptions  was  properly  excluded. 
It  must  be  shown  affirmatively  that  the  court  below  erred ; 
we  cannot  presume  it.  Ballam.ce  v.  Leonard , 37  111.  43. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 


Anthony  v.  Estabrook. 

Aoskt  — tchat  declaration*  will  bind  principal.  Declarations  of  an  agent 
are  not  admissible  in  evidence  against  bis  principal  if  made  after  the 
transaction  to  which  they  refer. 

Where  a horse  woe  hired  to  go  a journey  and  died  on  the  way,  declarations  of 
the  driver,  who  was  the  agent  of  the  hirer,  made  after  the  death  of  the 
horse  and  after  the  driver  had  returned  from  the  journey,  are  not  admis- 
sible to  charge  the  hirer. 

Appeal  from  District  Court,  Arapahoe  County. 

Action  on  the  case  to  recover  the  value  of  a horse. 

There  was  evidence  to  the  effect  that  appellee  kept  a livery 
stable  in  Denver,  and  that  appellant  hired  a team  from  him 
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to  be  driven  to  Box  Elder,  a distance  of  nineteen  miles  from 
Denver,  and  return.  That  appellant  put  William  T.  Short- 
ridge  in  charge  of  the  team,  who  drove  it  to  Living  Springs, 
which  was  much  farther  from  Denver  than  Box  Elder. 

Alexander  Davidson,  a witness  introduced  by  appellee, 
testified  to  declaration  made  by  Shortridge  as  follows : “He 
said  they  were  a good  team  and  that  he  lost  one  of  the 
horses ; that  he  died  on  the  road  side  ; he  said  he  died  this 
Bide  of  Living  Springs,  as  lie  was  returning  from  Living 
Springs. 

Shortridge  made  this  statement  to  me,  I think,  the  second 
day  after  he  went  out  with  the  team.  It  was  after  he  got 
back.  I do  not  know  it  was  the  same  day  he  got  back.” 

On  cross-examination  the  witness  stated:  “Shortridge 
told  me  something  about  the  horse  taking  sick  and  bloating 
up.  He  said  he  took  all  the  care  of  the  horse  he  could.” 

Duncan  Merritt,  a witness  on  behalf  of  appellee,  testified  : 
“I  heard  conversation  between  Mr.  Shortridge,  ou  his 
return,  and  plaintiff.  Estabrook  asked  Shortridge  how 
came  the  horse  to  die,  and  lie  told  him  Anthony  told  him  it 
was  a good  team  and  to  put  them  through,  and  Shortridge 
said  he  was  drinking  and  it  did  not  make  any  difference 
with  him,  that  Anthony  was  responsible.  Shortridge  said 
he  drove  that  evening  to  Living  Springs.  He  said  he  left 
the  horse  on  the  side  of  the  road  dead  as  he  started  back.” 

The  verdict  was  for  the  plaintiff  below. 

Mr.  J.  Bright  Smith  and  Mr.  George  F.  Crocker,  for 
appellant. 

Messrs.  Charles  & Elbert,  for  appellee. 

IIallett,  C.  J.  It  is  clear  that  the  declarations  of  an 
agent,  if  introduced  for  the  purpose  of  binding  his  princi- 
pal, must  have  been  made  at  the  time  of  the  transaction  to 
which  they  relate,  and  not  afterward.  Fairlee  v.  Hastings, 
10  Yesey,  123;  Corbin,  v.  Adams,  6 Cush.  93;  LvJby  v. 
Hudson  River  R.  R.  Co.,  17  N.  Y.  181. 

It  appears  that  Shortridge  was  employed  to  go  a journey 
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for  appellant,  for  which  purpose  a team  was  hired  by  the 
latter  from  appellee.  After  an  absence  of  two  days,  Short- 
ridge  returned  with  but  one  of  the  horses  which  he  had 
taken  away,  saying  that  the  missing  horse  had  died  on  the 
road,  and  giving  some  incidents  of  the  trip.  Evidence  of 
these  declarations  of  Shortridge  was  admitted  in  the  court 
below  for  the  purpose  of  charging  appellant,  aud,  we  think, 
improperly  admitted.  The  horse  died  during  the  journey 
of  Shortridge,  and  these  declarations  were  not  made  until 
after  his  return,  and  therefore  they  were  not  contempora- 
neous with  the  loss  of  the  horse  to  which  they  referred. 
With  the  death  of  the  horse  the  liability  of  the  appellant, 
if  any  exists,  became  fixed,  and  he  is  not  to  be  charged 
upon  any  statements  made  by  Shortridge  after  that  event 
took  place.  The  rule  governing  this  question,  and  the 
principles  upon  which  it  rests,  are  so  fully  declared  in  the 
cases  above  cited  that  any  discussion  of  it  here  would  be 
out  of  place. 

It  is  objected  that  the  evidence  does  not  support  the 
declaration,  inasmuch  as  it  shows  a hiring  of  two  horses 
and  a buggy,  whereas  the  declaration  speaks  of  the  hiring 
of  one  horse  only.  It  is  to  be  observed  that  the  third  count 
of  the  declaration  contains  no  mention  of  any  hiring  what- 
ever, but  in  that  count  it  is  simply  alleged  that  the  defend- 
ant had  the  care  of  a certain  other  horse,  etc.  For  aught 
that  appears,  the  evidence  was  given  under  the  third  count, 
to  which  we  perceive  no  objection.  For  the  reason  first 
stated,  however,  the  judgment  must  be  reversed,  with  costs, 
and  the  cause  will  be  remanded. 

Heversed. 


Paton  ®.  The  People. 

Statute  inoperative.  The  thirteenth  section  of  the  act  of  1861  (1  Seas.  71\ 
concerning  licenses,  was  never  effectual  for  any  purpose. 

License,  genera ! (aw  no!  affected  by  charter  of  Black  Ilawk.  The  act  incor- 
porating the  city  of  Black  Hawk, anti  conferring  power  upon  the  authorities 
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of  that  city  to  license  tho  sale  of  spirituous  liquors  (3  Bess.  228),  does  not 
affect  the  act  of  1861  (1  Bess.  60)  as  amended,  which  confers  like  power 
upon  the  board  of  county  commissioners. 

License  issued  by  city  no  defence  to  prosecution  under  general  laic.  In  an 
Indictment,  under  the  act  of  1861  concerning  licenses,  for  selling  spirituous 
liquors  without  license  within  the  limits  of  the  city  of  Black  Hawk,  a 
license  issued  under  the  charter  and  ordinances  of  that  city  cannot  be 
shown  in  defense. 

Appeal  from  District  Court , Oilpin  County. 

The  act  of  1861,  section  8 (1  Sess.  70),  provides  that  the 
board  of  county  commissioners  may  grant  licenses  to  keep 
Baloons,  hotels,  public  houses  or  groceries  upon  conditions 
named,  and  section  12  defines  a grocery  to  be  a place  where 
spirituous  or  vinous  liquors  are  retailed  by  less  quantities 
than  one  quart.  Section  2 of  the  act  of  1862  (2  Sess.  78) 
provides  a penalty  for  carrying  on  the  business  named 
without  such  license.  The  act  incorporating  the  city  of 
Black  Hawk  (3  Sess.  233)  contained,  among  other  powers 
conferred  on  the  city  council,  the  following : 

“ Section  45.  To  license,  restrain,  regulate,  prohibit  and  suppress 
tippling  houses,  gambling  houses,  bawdy  houses  and  other  disorderly 
houses,  and  tho  selling  and  giving  away  of  any  intoxicating  or  malt 
liquors  by  any  person  within  the  city,  except  by  any  person  duly 
licensed.” 

The  thirteenth  section  of  the  act  of  1861  (1  Sess.  71)  was 
repealed  by  the  act  of  1866  (5  Sess.  66),  and  is  as  follows : 

* Section  13.  The  president  and  trustees  of  incorporated  towns 
shall  have  the  exclusive  privilege  of  granting  licenses  to  saloons  or 
groceries  within  their  incorporated  limits,  and  all  sums  of  money 
which  may  be  received  for  licenses  granted  as  aforesaid,  shall  b« 
paid  into  the  county  treasury.” 

Mr.  L.  C.  Rockwell  and  Mr.  E.  T.  Wells,  for  appellant 

Mr.  Hugh  Butler,  for  the  people. 

Mr.  Justice  Gorsline  dissented. 


Digitized  by  Google 


1867.] 


Paton  v.  The  People. 


79 


Hallett,  C.  J.  Appellant  was  indicted  in  the  district 
court  of  Gilpin  county  for  selling  spirituous  liquors  in 
quantities  of  less  than  one  quart  without  license,  in  violation 
of  the  act  of  1861  concerning  licenses,  as  amended  by  the 
acts  of  1862  and  1866.  It  appears  that  the  selling  occurred 
in  the  city  of  Black  Hawk,  and,  upon  the  trial  in  the  court 
below,  the  matters  charged  in  the  indictment  being  admitted, 
the  appellant  sought  to  defend  by  showing  that  he  held 
license  to  vend  spirituous  liquors,  issued  by  the  corporate 
authorities  of  that  city.  This  evidence  was  rejected,  and 
the  ruling  of  the  court  is  assigned  for  error. 

We  agree  with  the  counsel  for  both  parties,  that  the 
thirteenth  section  of  the  act  of  1 861  was  never  effectual  for  any 
purpose  in  this  territory.  Incorporated  towns,  having  presi- 
dents and  trustees,  were  never  known  to  our  laws,  and  that 
section  was  always  insignificant.  A license  is  defined  to  be 
a right  given  by  some  competent  authority  to  do  an  act, 
which,  without  such  authority,  would  be  illegal,  and  to 
license  one  to  do  an  act  is  simply  to  remove  the  legal 
restraint  operating  upon  him  respecting  that  act.  By  the 
act  of  1861,  the  citizens  of  Gilpin  county  were  placed  under 
legal  restraint  in  the  matter  of  selling  intoxicating  liquors 
from  which  they  could  relieve  themselves  by  obtaining 
license  to  sell  from  the  board  of  commissioners  of  that 
county.  This  inhibition  rested  upon  the  citizens  of  Black 
Hawk  equally  with  other  citizens  of  the  county.  By  the 
act  of  1864,  incorporating  the  city  of  Black  Hawk,  the  cor- 
porate authorities  of  that  city  were  invested  with  power  to 
license,  restrain,  regulate,  prohibit  and  suppress  the  selling 
and  giving  away  of  intoxicating  and  malt  liquors  within  the 
city.  The  city  authorities  were  not  required  to  execute  this 
power  in  any  particular  manner,  or  at  all.  They  could  sup- 
press the  sale  of  intoxicating  drinks,  or  impose  hard  terms, 
or  ignore  the  subject  and  leave  the  traffic  open  to  all.  The 
corporation  was  invested  with  discretionary  power  over  the 
subject,  and  we  are  told  that  this  is  not  consistent  with  the 
provisions  of  the  act  of  1861.  We  cannot  adopt  this  view. 
It  is  difficult  to  believe  that  the  legislative  assembly,  by 
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conferring  upon  the  city  of  Black  Hawk  power  which 
might  or  might  not  be  exerted  by  that  city,  intended  to 
revoke  the  positive  provisions  of  the  act  of  1861.  If  the 
act  incorporating  the  city  of  Black  Hawk  displaced  the  act 
of  1861  as  to  that  city,  and  the  corporation  should  decline 
to  exert  its  power,  then  the  vending  of  intoxicating  liquors 
would  be  open  to  all  the  turbulent  and  lawless  not  less  than 
the  order-loving,  well-intentioned  citizen.  Again,  the  power 
to  license  is  not  declared  to  be  exclusively  vested  in  the  city, 
and  no  reason  is  perceived  why  the  restraint  operating  upon 
the  citizen  may  not  be  removable  in  the  discretion  of  two 
distinct  bodies.  If  one  can  be  restrained  from  selling  intoxi- 
cating liquors  until  he  shall  obtain  permission  from  the 
corporation  of  Black  Hawk,  he  certainly  may  be  addition- 
ally required  to  obtain  permission  from  the  county  commis- 
sioners of  Gilpin  county.  In  another,  and,  perhaps,  a 
broader  view  of  this  subject,  we  observe  that  the  power  to 
license  the  vending  of  merchandise  is  exercised  mainly  for 
the  purpose  of  raising  revenue.  It  is  true  that  the  granting 
of  liquor  licenses  is  made  discretionary,  doubtless  with  a 
view  to  enable  the  authorities  to  keep  the  traffic  from  bad 
hands,  but,  nevertheless,  the  payment  of  money  is  only 
required  for  revenue  purposes.  The  granting  license  upon 
payment  of  a sum  of  money  is  one  method  of  collecting 
taxes.  License  Tax  Cases,  5 Wal.  (U.  S.)  463. 

The  act  of  1861  enabled  the  county  of  Gilpin  to  collect 
certain  revenue  by  licensing  the  sale  of  intoxicating  drinks. 
By  and  by,  in  1864,  a new  corporation  was  created  within 
the  county  of  Gilpin  and  called  Black  Hawk,  to  the  exist- 
ence of  which  revenue  was  necessary,  and  here  again  the 
power  to  license  was  conferred.  The  needs  of  the  county 
of  Gilpin  were  not  diminished  by  erecting  the  city  of  Black 
Hawk,  and  we  do  not  discover  that  the  legislature  intended  to 
deprive  the  county  of  any  of  its  revenue.  The  cases  of  Sloan 
v.  The  State,  8 Blaekf.  361,  and  Harrison  v.  The  Stale , 9 
Mis.  626,  support  these  views.  The  case  of  Woodward  v. 
Turnbull,  3 Scam.  1,  is  in  conflict  with  those  last  named, 
but  Gardner  v.  The  People,  20  111.  430,  is  distinguishabk 
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from  the  case  under  consideration.  In  that  case,  the  city  of 
Monmouth  had  not  exercised  the  licensing  power,  and  it  was 
decided  that  the  accused  was  amenable  to  the  general  law. 

The  court  say,  that  the  act  incorporating  the  city  of 
Monmouth  gives  the  city  the  exclusive  right  to  license  the 
sale  of  spirituous  liquors.  Now,  if  the  city  had  exclusive 
power  to  license  the  sale  of  spirituous  liquors  within  the 
city,  how  could  the  county  have  any  authority  in  the  prem- 
ises 1 If  the  city  alone  had  power  to  license,  it  seems  to 
us  that  the  county  could  not,  nor  could  any  other  body 
take  cognizance  of  the  subject.  Yet  the  court  thought 
that  the  accused  was  amenable  to  the  general  law.  Again, 
the  court  say  that  if  the  city  authorities  should  grant 
license,  the  holder  would  be  protected  from  the  penalty  of 
the  general  law.  But  why  1 If  the  general  law  was  opera- 
tive within  the  city  of  Monmouth,  would  its  operation  be 
suspended  by  the  action  of  the  city  authorities  giving 
license  pursuant  to  the  charter  and  ordinances  ? It  seems 
to  us  that  the  act  of  the  city  authorities  could  in  no  way 
affect  the  operation  of  the  general  law,  and  that  law,  if 
enforcable  at  all  within  the  city,  should  be  enforced  with- 
out regard  to  the  action  of  the  city  authorities.  But  we 
agree  with  that  court  that  the  general  law  was  not  repealed 
by  the  city  charter,  and  the  judgment  was  reversed  upon 
another  ground. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

LlQron  r.Awa  — Lioevsk.—  Where  the  loslslnturoronf:  rs  exclusive  authority  on  a munici- 
pality to  Ihmuc  licenses  to  sell  liquor,  the  llccnn'ln  n «-l«,ar  defense  to  any  prosecution  for  selling 
It:  rin  tirr  v.  /istfUc,  4 C-olo.  47;  llcinuu  u v.  staff  1 1 t'olo.  243.  TtaWe  cwwsurc  dourly  distill* 
guishublc  from  the  principal  case,  aa  there  the  authority  wua  uot  exclusive. 


Orman  et  al.  v.  Keith  et  al. 

A i'PEAL  — not  bated  upon  bill  of  exceptions.  Au  appeal  may  be  prosecuted  with- 
out  bill  of  exceptions ; Imperfections  in  the  latter  cannot  be  alleged  in 
support  of  a motion  to  dismiss. 

Appeal*  bond  — approval  in  vacation.  An  appeal  bond  cannot  bo  approved  in 
vacation  without  an  order  of  court,  and  tbo  approval  of  the  clerk  of  the 
district  court,  given  in  vacation  without  such  or  .ei , is  inoperative. 

Appeal  bond  — approval  not  amendable.  The  omission  to  procure  the  bonJ 
to  be  approved  according  to  law  cannot  be  supplied  by  amendment. 

Voi,.  I.  — 11 


Digitized  by  Google 


82 


Orman  et  al.  v.  Keith  et  al. 


[July  T., 


Appeal  from  District  Court , Arapahoe  County. 

Upon  motion  to  dismiss  the  appeal, 

Mr.  L.  B.  France,  in  support  of  the  motion. 

Mr.  S.  E.  Browne,  contra. 

Per  Curiam.  Appellees  move  to  dismiss  this  appeal 
because  of  alleged  imperfections  in  the  bill  of  exceptions, 
and  because  the  appeal  bond  was  approved  by  the  clerk  of 
the  court  below  in  vacation,  there  being  no  order  of  that 
court  authorizing  such  approval.  Inasmuch  as  appellants 
were  entitled  to  prosecute  an  appeal  from  the  judgment  of 
the  district  court,  whether  there  was  any  exception  to  any 
of  the  proceedings  in  that  court  or  not,  we  cannot,  upon 
this  motion,  consider  the  first  objection. 

As  to  the  appeal  bond,  we  think  that  there  should  be  an 
order  of  the  district  court  directing  the  clerk  to  approve  the 
bond.  The  statute  (3  Sess.  116)  declares  that  the  clerk  may 
approve  the  bond,  provided  the  order  allowing  the  appeal 
shall  so  direct.  In  this  case,  the  order  allowing  the  appeal 
contains  no  such  direction,  and  the  act  of  the  clerk  approv- 
ing the  bond,  in  the  absence  of  such  provision,  is  inopera- 
tive. Nor  can  appellants  be  allowed  to  file  a new  bond  in 
this  court  under  that  provision  of  the  statute  which  author- 
izes defective  appeal  bonds  to  be  amended  in  the  discretion 
of  the  court.  This  appeal  bond  is  not  defective,  but  appel- 
lants failed  to  obtain  the  approval  of  the  bond  by  the 
district  court  as  the  law  directs,  and  for  this  reason  the 
appeal  must  be  dismissed,  with  costs. 

Appeal  dismis'td. 


Orman  et  al.  v.  Keith  et  al. 

Phacticr  — tehen  to  file  bill  of  exception/.  A bill  of  exceptions,  filed  In  tus 
tion,  there  being  no  order  of  court  to  authorise  It,  le  no  part  of  the  record 
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Mr.  S.  E.  Browne,  for  Orman  and  Jewett,  presented  a 
transcript  of  the  record  and  moved  that  the  writ  of  error 
be  made  a supersedeas.  The  errors  assigned  referred  to 
the  evidence  given  at  the  trial  below,  and  tills  evidence  was 
contained  in  a bill  of  exceptions  tiled  in  vacation.  There 
was  no  order  of  court  authorizing  the  bill  to  be  filed  in 
vacation  pursuant  to  the  statute.  4 Sess.  92. 

Per  Curiam.  We  think  that  a bill  of  exceptions  should 
be  filed  in  term  time  unless  there  is  an  order  of  court  allow 
ing  it  to  be  filed  in  vacation.  In  this  case  there  was  no 
such  order  and  no  bill  of  exceptions  filed  in  term  time,  and 
therefore  we  cannot  notice  the  errors  assigned.  The  motion 
for  supersedeas  is  denied.  Motion  denied. 

Bill  ok  Exceptions  — Time  fob  Filjno.—  A bill  of  exceptions  cannot  be  filed  after  the 
term  has  passed,  lit  the  absence  of  an  order  for  that  purpose:  Packard  v.  Hneltinya,  1 C'olo.  113. 


Pollock  et  al.  v.  The  People. 

Appeal  — in  quo  warranto  proceeding.  Under  the  act  of  1861  concerning  pro 
ceedings  in  cases  of  quo  warranto  (1  Sess.  351),  an  appeal  lies  in  all  cases 
from  the  judgment  of  the  district  court  to  this  court,  upon  such  terms  as 
the  district  court  shall  prescribe. 

The  district  court  may.  In  its  discretion,  allow  an  appeal  without  prescribing 
terms. 

But  terms  are  prescribed,  they  must  be  such  as  relate  to  the  subject-matter 
of  the  controversy. 

Appeal  bond  without  conditions.  To  require  a bond  to  be  given,  without 
prescribing  conditions  to  the  bond,  Is  ineffectual,  and  the  case  is  to  be 
regarded  as  an  appeal  allowed  without  terms. 

In  such  case  failure  to  execute  a bond,  as  required  by  the  order  of  the  dis- 
trict court,  cannot  be  alleged  as  ground  for  dismissing  the  appeal. 

Appeal  from  District  Court , Arapahoe  County. 

Upon  motion  to  dismiss  the  appeals. 

This  was  an  information,  in  the  nature  of  a quo  warranto , 
against  appellants  for  having  usurped  and  intruded  into 
the  corporate  offices  of  the  city  of  Central.  Separate 
appeals  were  prayed  by  the  defendants  below,  and  the 
appeals  were  allowed  upon  the  defendants  giviug  bonds  in 
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sums  that  were  specified,  but  nothing  was  prescribed  as  to 
the  conditions  of  such  bonds. 

Mr.  Willard  Teller,  in  support  of  the  motion. 

Mr.  E.  Wakeley  and  Mr.  C-  C.  Post,  contra. 

Hallett,  C.  J.  The  appellees  move  to  dismiss  this 
appeal  because  it  was  irregularly  taken,  not  being  allowed 
by  law,  and,  if  properly  allowed,  that  appellants  have 
not  taken  the  necessary  steps  to  perfect  it.  As  to  both 
points,  it  will  be  necessary  to  consider  the  first  clause  of  the 
fifth  section  of  the  act  concerning  proceedings  in  cases  of 
quo  warranto  (Stat.  1861,  p.  852)  which  reads  as  follows : 

“ Appeals  may  be  tuken  from  the  decision  of  the  district  court 
upon  such  terms  as  the  said  district  court  shall  prescribe.” 

It  is  said,  that  if  this  clause  be  read  in  connection  with 
the  forty-first  section  of  the  Practice  Act  (Stat.  1861,  p. 
285)  which  provides  for  appeals  where  the  judgment 
appealed  from  amounts  to  $2U,  exclusive  of  costs,  or  relates 
to  a franchise  or  freehold,  it  will  be  seen  that  no  appeal  can 
be  taken  from  the  judgment  of  the  district  court  respecting 
the  title  to  an  office  in  a case  arising  nnder  the  act  from 
which  the  clause  is  taken,  but  such  appeal  can  be  taken 
only  when  the  right  to  a franchise  is  involved. 

Whether  these  sections  ought  or  ought  not  to  be  construed 
together  as  acts  in  pari  materia , seems  to  us  not  material, 
for,  if  we  so  construe  them,  we  fail  to  deduce  from  them  the 
conclusion  that  the  clause  of  section  5,  before  recited,  is 
restricted'  to  cases  respecting  the  right  to  a franchise. 
By  section  41  of  the  practice  act,  an  appeal  is  given 
from  the  judgment  of  the  district  court  when  the  same 
relates  to  a franchise,  and,  therefore,  there  was  an  appeal 
in  such  cases,  before  the  enactment  of  the  act,  concerning 
proceedings  in  cases  of  quo  warranto  ; and  if  the  clause, 
before  recited,  of  section  6 of  that  act  had  never  been 
incorporated  therein,  an  appeal  might,  nevertheless,  have 
been  prosecuted  from  such  judgments  under  the  pro- 
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visions  of  section  41  of  tlie  practice  act.  We  are  not  at 
liberty  to  say  that  the  clause  of  section  5,  which  we  have 
given  above,  serves  no  purpose ; that  those  are  idle  words 
adopted  by  the  legislative  assembly  without  any  intention 
to  alter  or  modify  the  law  as  it  stood  at  the  time  of  that 
enactment.  It  is  presumable  that  the  legislative  assembly 
intended  to  enlarge  the  remedy  by  giving  an  appeal  where 
none  was  given  before. 

Furthermore,  this  act  concerning  proceedings  in  cases  of 
quo  warranto  relates  to  a special  remedy  applicable  to  cer- 
tain classes  of  cases,  and  without  any  words  of  limitation, 
the  legislative  assembly  have  said  that  appeals  may  be 
taken  from  decisions  of  the  district  court  under  the  act. 
The  language  of  the  clause  giving  the  appeal  is  general,  and 
we  cannot  apply  it  to  one  class  of  cases  mentioned  in  the 
act  and  exclude  another  class  of  those  cases  from  its  opera- 
tion. This  construction  appears  to  have  been  adopted 
without  objection  in  the  State  of  Illinois  from  whence  we 
obtained  this  statute.  It  is  the  practice  in  that  State  to 
prosecute  appeals  in  cases  of  this  kind.  Dickson  v.  The 
People,  17  111.  191 ; The  People  v.  llidyley  et  al.,  21  id.  66  ; 
Donnelly  v.  The  People.  11  id.  652. 

As  to  the  steps  taken  by  the  appellants  to  bring  this  cause 
into  this  court,  we  doubt  whether  we  can  consider  any 
irregularity  relating  thereto.  We  have  seen  that  the  dis- 
trict court  was  empowered  to  prescribe  the  terms  upon 
which  the  appeal  should  be  taken.  Undoubtedly  the  dis- 
trict court  had  the  power  to  allow  the  appeal  without  the 
giving  of  a bond,  the  payment  of  costs,  or  the  doing  any 
other  act  by  the  appellants  usually  done  in  cases  of  this 
kind.  The  district  court  was  authorized  to  prescribe  the 
terms  upon  which  the  appeal  should  be  taken,  in  other 
words,  to  declare  whether  any  and  what  acts  should  be  per- 
formed by  the  appellants  before  they  should  be  permitted 
to  bring  the  record  into  this  court.  It  cannot  be  doubted 
that  the  terms  thus  to  be  prescribed  are  for  the  protection 
of  the  party  who  obtains  the  judgment  from  which  the 
appeal  is  prosecuted.  The  district  court  cannot  prescribe 
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the  doing  of  some  act  altogether  disconnected  from  the  suit 
as  the  condition  upon  which  the  appeal  shall  be  allowed, 
but  the  terms  given  must  relate  to  the  subject-matter  of  the 
controversy.  Now,  in  this  case,  the  appellants  prayed  an 
appeal  which  was  allowed  upon  the  giving  of  bonds  by  the 
appellants,  but  nothing  was  prescribed  by  the  district  court 
as  to  the  conditions  of  the  bonds  so  to  be  given.  The  appel- 
lants were  not  required  to  prosecute  their  appeal  effectually 
and  without  delay,  to  pay  costs,  to  abide  the  judgment  of 
the  district  court  or  of  this  court,  or  to  do  any  other  act 
before  coming  into  this  court.  The  district  court  required 
nothing  of  them  except  that  they  give  bonds  in  certain 
sums. 

Now  the  giving  of  bonds  without  conditions,  or  with  con- 
ditions not  prescribed  by  the  court,  was  an  ineffectual 
proceeding,  and  it  is  not  material  whether  the  appellants 
did  or  did  not  comply  with  the  order  of  the  court.  The 
district  court  had  no  power  to  order  the  appellants  to  give 
bonds  subject  to  no  conditions,  for,  if  such  bonds  would  be 
valid,  the  appellants  could  relieve  themselves  of  their  obli- 
gation only  by  paying  the  entire  penalties  to  the  people. 
This  cause  stands  as  upon  an  appeal  allowed  by  the  district 
court  without  prescribing  terms,  and,  as  the  act  of  that  court, 
in  allowing  the  appeal  with  or  without  terms,  was  discre- 
tionary, we  cannot  revise  its  action. 

The  motions  to  dismiss  are  denied. 

Motions  denied. 


Freas  v.  Townsend. 

Practice  — appeal  — when  prayed  for.  An  appeal  from  a district  court  to 
this  court  must  be  prayed  for  within  three  days  after  judgment  is 
rendered. 

Appeal  from  District  Court , Oilpin  County. 

Upon  motion  to  dismiss  the  appeal. 
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Mr.  L.  C.  Rockwell,  for  appellant. 

Messrs.  J ohnson  & Teller,  for  appellee. 

Per  Curiam.  This  is  an  appeal  from  the  judgment  of 
the  district  court  of  Gilpin  county,  and  is  now  before  this 
court  on  a motion  to  quash  the  appeal,  for  the  reason  that 
the  appeal  was  not  prayed  for  in  the  court  below  in  the  time 
prescribed  by  the  statute. 

The  appellee  in  this  court,  who  was  the  plaintiff  below, 
brought  an  action  of  assumpsit  in  the  district  court  of  Gil- 
pin county  against  Lorenzo  M.  Freas.  By  agreement  or 
stipulation  the  cause  was  tried  by  the  court  below  without 
a jury  ; and  the  court,  after  hearing  the  evidence,  rendered 
a judgment  against  the  defendant,  and  in  favor  of  the  plain- 
tiff. This  judgment  was  rendered  and  entered  of  record  on 
the  10th  day  of  August,  A.  D.  1867,  and  on  the  same  day 
the  defendant,  by  his  counsel,  moved  for  a new  trial  and  filed 
his  reasons  therefor.  On  the  17th  day  of  August,  A.  D. 
1867,  this  motion  was  argued  and  overruled  by  the  court 
The  appellant  then  prayed  for  an  appeal  which  was  allowed 
by  the  court  and  the  cause  on  that  appeal  was  brought  into 
this  court  The  appellee  now  moves  the  court  to  quash  the 
appeal  for  the  reason  that  it  was  not  prayed  for  within  the 
time  prescribed  by  law. 

The  forty-first  section  of  the  act  of  the  legislature,  passed 
1861  (Laws  of  1861,  page  285),  allowing  appeals,  provides 
that  the  appeal  be  prayed  for  within  three  days  after  the 
time  of  rendering  the  judgment  or  decree.  It  is  true  that 
on  the  10th  ‘of  August,  A.  D.  1867,  the  day  the  judg- 
ment was  entered,  there  was  a motion  for  a new  trial,  but 
we  think  the  defendant  should  at  the  same  time,  or  within 
the  three  days  from  that  time,  have  prayed  for  his  appeal. 
There  was  nothing  inconsistent  in  the  two  motions.  This 
he  did  not  do.  He  did  not  pray  for  the  appeal  until  after 
the  time  allowed  by  law  for  such  prayer:  and  the  motion 
is  sustained.  The  appeal  is  dismissed.  Dixmisned. 

Appkal.  Which  MI*st  dk  I'haym>  him.  All  appeal  prayed  from  the  district  court  nine 
days  after  rendition  of  Judgment  was  held  not  in  tune.  A pending  motion  for  vacation  of 
InuRinent  and  n new  trial  does  not  relieve  the  party  from  the  statutory  requirement  of  pray- 
lug  an  appeal  within  three  days:  l)u*iny  v.  SeUon,  6 Colo.  40. 
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Sears  v.  Andrews  et  al. 

Verdict  in  replevin  — sufficiency.  It  the  jury  find  the  issues  for  the  plain 
tiffs,  and  assess  their  damages  at  $10,  probably  the  Terdict  would  not 
answer  ail  issues  In  an  action  of  replevin ; bat  it  Is  sufficient  to  determine 
some  issues  in  that  action,  as,  for  instance,  an  issue  joined  upon  plea  of 
property  in  defendant  or  a stranger. 

Pbescmption  in  support  of  proceedings  of  district  court  — verdict.  Where 
there  are  no  written  pleadings,  and  the  record  does  not  disclose  the  issue 
tried,  the  verdict  being  sufficient  as  to  some  issues  which  may  arise  in 
that  form  of  action,  the  court  will  presume  that  it  Is  responsive  to  the 
issue  which  was  tried. 

Appeal  from  District  Court , Oilpin  County. 

Replevin  by  appellees  against  appellant  before  a justice 
of  peace,  and  appeal  to  the  district  court.  In  the  latter 
court,  the  jury  returned  the  following : “We  the  jury  in  the 
above-entitled  cause  find  for  plaintiff  and  assess  the  dama- 
ges at  $10  (ten  dollars).” 

The  court  rendered  judgment  upon  this  verdict  in  favor 
of  the  plaintiffs  below,  for  possession  of  the  property,  and 
for  the  damages  and  costs. 

Mr.  L.  C.  Rockwell,  for  appellant 

Messrs.  Post  & Morgan,  for  appellees. 

Hallett,  C.  J.  The  only  question  presented  for  our  con- 
sideration in  this  case  is  the  sufficiency  of  the  verdict  of  the 
jury  to  sustain  the  judgment  of  the  district  court.  The 
action  was  brought  before  a justice  of  the  peace  and 
removed  into  the  district  court  by  appeal.  There  are  no 
written  pleadings  or  other  evidence  of  the  issue  tried  in  the 
record,  and  therefore  we  are  unable  to  ascertain  what  that 
issue  was.  Probably  this  verdict  would  not  answer  all  the 
issues  which  may  arise  in  an  action  of  replevin,  but  it  seems 
to  us  to  be  responsive  to  some  issues  which  may  arise  in 
that  action.  For  instance,  if  the  issue  was  upon  a plea  of 
property  in  the  defendant  or  in  a stranger,  this  verdict, 
though  informal,  is  sufficient  to  show  that  the  issue  was 
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found  for  the  plaintiffs  below  and  that  damages  for  detain- 
ing the  property  were  assessed  at  $10.  “If  a verdict 
can  be  concluded  out  of  the  findings  to  the  point  in  issue, 
the  court  shall  work  and  mould  it  into  form  according  to  the 
real  justice  of  the  case.”  Hawks  v.  Crofto/i,  2 Burr,  698. 
As  the  issue  tried  in  the  court  below  is  not  given,  we  are  to 
presume  that  it  was  determined  by  this  verdict,  for  all  pre- 
sumptions are  in  favor  of  the  regularity  of  the  proceedings. 
Hunt  v.  Bennett , 4 Greene  (Iowa),  512,  cited  by  appellant's 
counsel,  is  not  in  point,  whatever  may  be  said  of  it  in  the 
digests.  It  is  not  difficult  to  find  cases  in  which  verdicts 
less  formal  than  this  have  been  sustained.  Jarrard  v. 
Harper , 42  111.  457. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 


Sopris  ».  Truax. 

Replevin — wrongful  taking  — demand  and  refusal.  In  replevin  it  ia  necea 
sary  to  show  a wrongful  taking  or  detention  of  the  property  in  controversy, 
and  it  is  erroneous  to  instruct  the  jury  that  the  only  matter  in  dispute  ia 
the  ownership  of  the  property. 

Pleading  in  replevin  — fraud.  The  rule  which  requires  that  fraud  be  spe- 
cially pleaded  does  not  apply  to  the  action  of  replevin. 

Instructions  — as  to  facts.  Instructions  to  the  jury  shonld  be  confined  to  the 
law  of  the  case,  leaving  the  facts  to  bo  determined  by  the  jury. 

Practice  — motion  to  restore  competency  of  witness.  A motion  for  leave  to  file 
a new  bond,  In  order  to  obtain  the  testimony  of  a surety  in  the  original 
bond,  should  be  based  upon  affidavit  showing  the  materiality  of  the  testi- 
mony which  1b  to  be  obtained. 

Error  to  Probate  Court , Arapahoe  County. 

The  instructions  given  at  the  trial,  which  are  referred  to 
in  the  opinion  of  the  court,  are  as  follows : 

“1st.  That  the  only  matter  in  dispute  in  this  case  is  the 
ownership  of  the  property  in  question. 

2d.  That  fraud  can  never  be  presnmed  ; that  fraud  must 
not  only  be  alleged  in  the  pleadings  in  specific  terms,  but  it 
Yot,.  I.— 12 
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must  be  proved,  and  the  jury  are  instructed  that  there  is  no 
allegation  of  fraud  in  any  of  the  pleadings  that  make  up 
the  issue  to  be  tried  in  this  case. 

6th.  That  evidence,  tending  to  show  that  James  W.  Truax 
was  occasionally  in  possession  of  some  of  the  property  in 
dispute,  or  had  used  the  same  at  different  times,  is  not  suffi 
dent  proof  of  ownership  in  him,  particularly  when  there  is 
evidence  uncontradicted  that  the  property  belonged  to  the 
plaintiff.” 

The  third  instruction  asked  by  the  plaintiff  in  error,  and 
refused  by  the  court,  is  as  follows : 

“ That  unless  the  jury  find  from  the  evidence  that  the 
plaintiff  demanded  the  property  from  the  defendant,  men 
tioned  in  the  second  count  of  the  declaration,  they  must 
find  for  the  defendant  on  said  second  count.” 

Mr.  Alfred  Sayre,  for  plaintiff  in  error. 

Mr.  L.  B.  France,  for  defendant  in  error. 

Hallett,  C.  J.  This  was  an  action  of  replevin,  the  first 
count  in  the  declaration  being  for  taking,  and  the  second 
count  for  detaining,  the  property  in  controversy.  Upon  the 
trial  in  the  court  below,  there  was  no  evidence  whatever  to 
show  a taking  of  the  property  as  alleged  in  the  first  count, 
or  a detention  as  alleged  in  the  second  count.  The  evidence 
was  directed  to  the  question  of  the  ownership  of  the  prop- 
erty, and  if  it  should  be  conceded  that  the  plaintiff  below 
established  her  title,  she  was,  nevertheless,  bound  to  demand 
the  possession  of  the  property  before  she  commenced  suit. 
Ingalls  v.  Bulkley,  13  111.  316. 

The  third  instruction  asked  by  the  plaintiff  in  error  and 
refused  by  the  court  should  have  been  given,  and  the  first 
instruction  given  for  defendant  in  error  should  have  been 
refused.  The  ownership  of  the  property  was  not  the  only 
matter  in  dispute  upon  the  trial  of  the  cause.  We  are  at  a 
loss  to  determine  what  question  of  fraud  arose  upon  the 
trial  in  the  court  below,  to  which  the  second  instruction, 
given  on  behalf  of  the  defendant  in  error,  could  be  applied. 
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But,  if  there  was  encli  question,  it  was  not  correct  to  say 
that  the  pleadings  must  disclose  it.  The  rule  which  requires 
fraud  to  be  specially  pleaded  does  not  apply  to  the  actioD 
of  replevin.  The  instruction  was  calculated  to  mislead  thy 
jury  aud  should  not  have  been  given. 

By  the  fifth  instruction  for  the  plaintiff  below,  the  jury 
were  plainly  told  that  certain  evidence  was  not  sufficient  to 
establish  a disputed  fact,  and  this  was  followed  by  a 
declaration  that  the  evidence  introduced  by  the  plaintiff 
below,  upon  the  same  point,  was  uncontradicted.  It  is 
generally  known  among  members  of  the  legal  profession  at 
this  day,  that  the  jury  are  the  judges  of  the  weight  and 
sufficiency  of  testimony,  and  that  the  court  must  allow 
them  to  determine  the  facts  in  all  cases.  Nevertheless,  we 
will  direct  attention  to  the  twenty-eighth  (28)  section  of  our 
practice  act,  by  which  courts  are  confined  to  the  law  of  the 
case  when  instructing  juries,  and  to  one  authority  upon  this 
point.  Bond  et  al.  v.  The  People , 39  111.  26. 

The  defendant  below  desired  to  call  one  of  his  sureties 
upon  the  replevin  bond  as  a witness  in  the  cause,  and  moved 
the  court  for  leave  to  file  a new  bond  with  a view  to  relieve 
the  surety  of  incompetency  because  of  his  liability  on  the 
bond.  This  motion  was  not  supported  by  affidavit,  and 
therefore  the  court  was  not  advised  as  to  the  materiality  of 
the  testimony  of  the  surety,  and  error  cannot  be  assigned 
upon  the  denial  of  the  motion.  We  do  not  think  it  neces- 
sary to  examine  the  testimony  upon  the  trial  in  the  court 
below  and  the  objections  thereto,  as  the  judgment  must  bo 
reversed  for  error  in  giving  and  refusing  instructions. 

The  judgment  of  the  probate  court  is  reversed,  with 
costs,  aud  the  case  is  remanded  for  a new  trial.  Bnersed. 

RKri,EVTN  — Pleadino  Fkauu.  — Iii  replevin,  fraud  need  not  be  iipecliilly  pleaded: 
Btntsch  v.  Wai/Ijner,  12  Colo.  630. 


Wobrall  v.  Hare. 

A RATKMTtHT  plea  in  attaeJmcnt  ca*e».  The  plea  traversing  the  facte  eet  forth 
In  an  affidavit  for  attachment  is  n plea  in  abatement. 
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Judgment  upon  tuck  plea.  Under  the  act  of  1861  (1  8ess.  204)  as  amended 
by  the  act  of  1804  (3  Sess.  43),  If  Issue  of  fact  joined  upon  such  plea 
bo  found  for  the  plaintiff,  the  judgment  Is  quod  recuperet. 

Error  to  District  Court , Oilpin  County. 

Mr.  L.  C.  Rockwell,  for  plaintiff  in  error. 

Messrs.  Royle  & Butleb  and  Mr.  I.  N.  Wilcox  en,  for 
defendant  in  error. 

Hallett,  C.  J.  This  was  an  attachment  suit  brought  by 
the  defendant  in  error  against  the  plaintiff  in  error  to  recover 
money  due  on  a promissory  note.  The  plaintiff  in  error 
traversed  the  facts  set  out  in  the  affidavit  upon  which  the 
attachment  was  issued,  and  upon  the  issue  thus  formed  a 
trial  was  had,  which  resulted  in  a verdict  for  the  defendant 
in  error.  The  jury  called  to  try  this  issue  assessed  damages 
against  the  plaintiff  in  error,  and  the  court  rendered  judg- 
ment against  him  for  the  amount  thereof.  Some  of  the 
questions  raised  by  the  assignment  of  errors  cannot  be 
noticed,  for  the  reason,  that  no  bill  of  exceptions  was  taken 
upon  the  trial  of  the  cause.  It  is  claimed,  however,  that 
upon  the  trial  of  the  issue  joined  upon  the  plea  traversing 
the  allegations  of  the  affidavit,  the  jury  improperly  assessed 
damages  against  the  plaintiff  in  error,  and  that  the  district 
court  erred  in  entering  final  judgment  upon  the  verdict,  and 
this  objection  we  will  consider.  The  question  is  to  be  deter- 
mined by  the  character  of  the  plea,  upon  which  issue  was 
joined. 

If  it  is  a plea  in  abatement  there  was  no  error  in  render- 
ing judgment  quod  recuperet  upon  the  verdict  of  the  jury 
for  the  plaintiff  below.  Myers  et  at.  v.  Hunter  et  al.,  20  Ohio, 
381. 

The  act  upon  which  this  suit  is  founded  gave  to  defend- 
ants the  right  to  traverse  the  allegations  contained  in  the 
attachment  affidavit,  in  the  following  words  : 

“That  in  case  any  plea  in  abatement  traversing  the  facts  in  the 
affidavit  shall  be  filed,  and  a trial  shall  be  thereon  had,  if  the  issue 
aR all  be  found  for  the  defendant,  the  attachment  shall  be  quashed 
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ami  the  property  attached  shall  be  released  from  such  attachment 
and  restored  to  the  possession  of  the  defendant,  and  the  garnishees, 
if  any,  shall  l>e  discharged,  but  the  writ  of  attachment  in  cases  com- 
menced by  attachment,  shall,  nevertheless,  stand  as  a summons  and 
the  cause  shall  proceed  to  trial  and  judgment,  a3  if  originally  com- 
menced by  summons.”  1 Sess.  Laws,  p.  204 ; 3 id.  p.  43. 

In  another  clause  of  the  act,  the  officer,  to  whom  the  writ 
was  directed,  was  required  to  serve  the  writ  upon  the  defend- 
ant therein,  and  it  lias  always  been  held  here  and  elsewhere, 
so  far  as  we  are  informed,  that  by  such  service,  when  made, 
the  defendant  was  notified  of  the  pendency  of  the  suit,  and 
the  court  obtained  jurisdiction  of  his  person.  The  writ  of 
attachment,  when  served  upon  the  defendant  and  levied 
upon  his  property,  performed  the  office  of  a summons  in 
bringing  the  defendant  into  court,  and  also  the  especial  func- 
tion of  a writ  of  attachment  in  securing  property  for  satis- 
fying any  judgment  that  might  be  obtained  in  the  cause. 
By  the  terms  of  the  clause  above  recited,  the  effect  of  the 
plea  traversing  the  allegations  in  the  affidavit,  if  sustained 
upon  trial,  was  to  abate  the  operation  of  the  writ,  so  far  as 
the  property  of  the  defendant  and  garnishees  were  affected 
by  it,  but  it  did  not  affect  the  writ  in  its  office  as  a summons. 

Whenever  the  plea  was  found  to  be  true,  the  writ  was 
diminished  of  its  authority  touching  the  property  of  the 
defendant,  but,  nevertheless,  it  was  to  stand  as  a summons, 
and  the  cause  was  to  proceed  to  trial  and  judgment  as  if 
commenced  by  summons.  The  object  and  effect  of  the  plea 
then  was  to  lessen  the  operation  of  the  writ,  in  part  to  abate 
it,  and  therefore  we  think  the  plea  is  properly  called  in  the 
act,  a plea  in  abatement. 

In  the  clause  before  recited,  all  after  the  word  “quashed” 
was  added  by  the  amendment  of  1864.  Of  course  before 
that  amendment,  when  the  verdict  was  for  the  defendant,  the 
writ  was  quashed  and  the  suit  was  at  an  end.  As  it  stood 
prior  to  that  amendment,  the  statute  was  the  same  upon  this 
point  as  that  of  Illinois,  and  it  was  held,  by  the  supreme 
court  of  that  State,  that  the  plea  traversing  the  affidavit  was 
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a plea  in  abatement,  and  that  upon  the  issue  joined  thereon 
the  successful  plaintiff  was  entitled  to  judgment  quod  recu- 
peret. Boggs  v.  Binds  koffi  et  al.,  23  111.  67. 

The  amendment  of  1864  diminished  the  power  of  the  plea 
but  did  not  change  its  character.  It  belonged  to  the  class 
known  as  pleas  in  abatement  prior  to  that  amendment,  and 
it  remained  in  that  class  notwithstanding  the  amendment 
The  case  of  Leitensdorfer  et  al.  v.  Webb,  20  How.  176,  is 
not  an  authority  against  the  position  here  assumed.  In  that 
case,  the  statute  upon  which  the  proceeding  was  founded 
declares  that,  if  the  issue  upon  any  material  fact  in  the  affi- 
davit be  found  for  the  plaintiff,  “ the  cause  shall  proceed.” 
Now,  if  upon  verdict  for  the  plaintiff,  judgment  quod 
recuperet  should  be  entered,  the  cause  would  be  at  an  end. 
and  could  not,  therefore,  proceed  as  the  statute  requires. 
Under  that  statute,  the  judgment  in  favor  of  the  plaintiff 
could  only  be  respondeat  ouster , because,  if  final  judgment 
should  be  entered,  the  cause  would  not  then  proceed  as  the 
statute  requires.  Our  statute  is  materially  different  It 
contains  no  provision  as  to  the  course  to  be  pursued  when 
the  issue  upon  the  verity  of  the  affidavit  is  found  for  the 
plaintiff,  and  therefore  we  are  left  to  the  common-law  rule 
which  subjects  a defendant  who  fails  to  maintain  his  plea 
in  abatement,  to  a peremptory  judgment,  without  giving 
him  further  opportunity  to  contest  the  plaintiff’s  right  of 
action.  Nor  does  it  appear  that  the  question  now  under 
consideration  was  before  the  court  in  that  case.  After  the 
trial  of  the  issue  arising  upon  the  affidavit  in  that  case,  the 
defendant,  without  ob  jection,  as  it  seems,  from  the  plaintiff, 
pleaded  in  bar  to  the  action,  and  a new  issue  was  framed 
upon  which  a trial  was  had.  The  supreme  court  held,  that 
the  proceedings  upon  this  latter  trial  only  were  before  them 
for  consideration,  and  in  them  no  error  was  found. 

Since  the  trial  of  this  cause  in  the  district  court,  the  prac- 
tice in  cases  of  this  kind  lias  been  regulated  by  statute,  and 
therefore  this  case  cannot  become  a precedent. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 
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Clayton  v.  Smith. 

Practice — error  may  be  assigned  on  agreed  ease.  In  a case  heard  on  an 
agreed  statement  of  facts,  it  is  not  necessary  to  move  for  a new  trial  In  the 
court  below : 

Or  to  preserve  the  statement  of  facts  in  the  record  by  bill  of  exceptions  : 

Or  to  except  to  the  judgment  of  the  court  below : 

CossTBtJcnoN  of  revenue  law  of  1804.  As  to  contracts  made  after  the  law  of 
June  30, 1801  (13  Stat.  at  Large)  was  passed,  the  law  will  presume  that 
the  two  and  one-half  per  centum,  mentioned  in  section  103  of  that  act,  is 
included  in  the  rate  specified  in  the  contract,  and  a carrier  of  goods 
for  hire  cannot  recover  the  tax  in  addition  to  the  contract  price. 

Error  to  District  Court,  Arapahoe  County. 

Mr.  J.  Bright  Smith  and  Mr.  George  F.  Crocker,  for 
plaintiff  in  error. 

Messrs.  Charles  & Elbert,  for  defendant  in  error. 

Hallett,  C.  J.  This  was  an  agreed  case,  in  which  the 
defendant  in  error,  who  was  also  defendant  in  the  court 
below,  obtained  judgment  for  costs.  The  record  sin  ws  the 
stipulation  or  agreement  of  the  parties  and  the  judgment  of 
the  court,  no  bill  of  exceptions  being  taken  by  either  party. 
We  shall  first  notice  some  questions  of  practice  presented 
by  defendant  in  error.  It  is  contended  that  error  cannot  be 
assigned  upon  the  record,  because, 

1st  There  was  no  motion  for  a new  trial  made  in  the 
court  below. 

2d.  The  parties’  statement  of  facts  is  not  preserved  in  the 
record  by  bill  of  exceptions. 

3d.  There  was  no  exception  to  the  judgment  of  the  court 
below. 

As  to  the  first  point,  if  the  act  of  the  district  court  is  to 
be  regarded  as  the  trial  of  a cause  by  the  court  without  a 
jury,  we  have  heretofore  decided  that  error  may  be  assigned 
upon  the  judgment  of  the  court  in  such  cases,  without  a 
motion  for  new  trial  being  made.  But,  in  this  case,  no 
issue  of  fact  was  tried,  such  trial  being  rendered  unnecessary 
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by  the  agreement  of  the  parties.  The  facts  were  not  in  dis- 
pute, but  the  parties  were  unable  to  agree  as  to  the  law 
arising  upon  the  facts,  and,  therefore,  they  called  upon  the 
district  court  to  assist  them.  In  respect  to  the  functions  of 
the  court,  called  into  exercise  by  these  parties,  it  was  like 
the  case  of  a demurrer  to  pleading,  in  which  the  demurrant 
admits  the  facts  alleged  against  him,  and  demands  the 
judgment  of  the  court  upon  them,  or,  like  a special  verdict, 
in  which  the  facts  are  stated,  and  the  finding  is  for  the  plain- 
tiff or  defendant,  according  to  the  law  arising  upon  those 
facts.  We  move  for  a new  trial  only  when  issues  of  fact 
have  been  determined,  and,  as  there  was  no  such  issue  in 
this  case,  such  motion  would  have  been  irregular.  As  to 
the  second  and  third  points,  the  practice  adopted  in  this 
case  has  been  sanctioned  by  the  supreme  court  of  the  United 
States,  and  we  shall  not  look  for  other  authority. 

In  the  case  of  Stimpson  v.  Baltimore  & Susquehanna 
JR.  JR.  Co.,  10  How.  345,  the  question  was,  “whether,  as 
this  case  is  not  brought  up  either  upon  express  or  specific 
exceptions  to  the  rulings  of  the  circuit  court,  nor  upon  any 
decision  of  that  court,  upon  a special  verdict  found  by  the 
jury,  but  comes  before  us  upon  unagreed  statement  between 
the  parties,  this  court  can,  in  this  form,  take  cognizance 
thereof?  ” 

And  this  was  resolved  in  the  affirmative.  In  Suydam  v. 
Williamson,  20  How.  429,  the  practice  respecting  bills  of 
exception,  special  verdicts  and  agreed  cases,  is  elaborately 
discussed,  and  the  practice  pursued  in  the  case  at  bar  is 
fully  approved.  There  are  a great  many  cases  in  the 
reports  of  the  supreme  court  in  which  this  practice  is  recog 
nized  and  approved,  of  which  M unford  v.  War  dell,  6 Wal. 
425,  is  the  latest ; and  we  regard  the  practice  as  settled  in 
all  the  courts  established  by  the  federal  government.  The 
practice  in  this  court  should  conform  to  the  practice  in  the 
supreme  court  of  the  United  States,  as  far  as  practicable, 
inasmuch  as  our  proceedings  may  be  reviewed  in  that  court. 
The  objections  raised  by  defendant  in  error  cannot  be  sus- 
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tained,  and,  therefore,  we  proceed  to  examine  the  judgment 
of  the  court  below. 

By  section  103  of  an  act  to  provide  means  for  the  support 
of  the  government,  and  for  other  purposes,  approved  June 
30,  1864,  congress  levied  a tax  of  two  and  one-half*  per 
centum  upon  the  gross  receipts  of  persons  and  corporations 
engaged  in  transporting  passengers  and  property  for  hire, 
and  added  to  the  section  the  following:  “Provided,  that 
all  such  persons,  companies  and  corporations  shall  have 
the  right  to  add  the  duty  or  tax  imposed  hereby  to  their 
rates  of  fare,  whenever  their  liability  thereto  may  commence, 
any  limitations  which  may  exist  by  law  or  by  agreement 
with  any  person  or  company,  which  may  have  paid,  or  be 
liable  to  pay,  such  fare,  to  the  contrary  notwithstanding.” 

In  December,  1864,  defendant  in  error  delivered  to  plain- 
tiff in  error  certain  freight,  at  nine  cents  per  pound  ; after- 
ward he  was  taxed  on  receipt  of  the  freight  money  the  sum 
of  $482.67  which  tax  he  paid  to  the  government. 

The  question  is,  whether,  under  the  act  above  mentioned, 
defendant  in  error  may  add  the  amount  of  the  tax  paid  by 
him  to  the  contract  price  of  nine  cents  per  pound. 

The  doubt  arises  upon  the  proper  construction  of  the 
clause  given  above ; and  we  think  it  may  He  removed  by 
careful  consideration  of  the  language  of  the  law.  In  the 
first  place  it  is  to  be  observed,  that  the  parties  taxed  have  the 
right  to  add  the  duty  or  tax  to  their  rales  of  fare;  by  which 
we  understand  that  the  carriers  were  authorized  to  increase 
their  ordinary  and  customary  charges  for  carrying  by  so 
much  as  would  be  necessary  to  meet  this  tax  upon  the  gross 
amount  received.  This  is  not  authority  to  collect  two  and 
one-half  per  centum  upon  the  amount  received  in  an  iso- 
lated case,  but  rather  an  authority  to  advance  the  rates  of 
fare , so  that  the  aggregate  amount  received  for  all  services 
performed  by  the  parties  as  carriers  shall  be  two  and  one- 
half  per  centum  larger  than  before  the  passage  of  the  act. 
It  is  to  be  observed,  also,  that  this  right  of  the  carrier  to 
re  imburse  the  tax  paid  from  the  pocket  of  his  employer 
is  to  be  exercised  by  adding  to  his  rates  of  fare.  He  can- 
Vol.  L — 13 
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not  oollect  the  two  and  one-half  per  centum  from  his 
employer  as  a tax,  but  he  may  increase  liis  rates  of  fare,  so 
that  the  fare  shall  include  the  two  and  one-half  per  centum. 
Upon  reading  further  we  find  that  the  carriers  may  add  the 
tax  to  their  rates  of  fare,  “ Whenever  their  liability  thereto 
may  commence,  any  limitations  which  may  exist  by  law  or 
by  agreement,”  etc. 

The  tax  is  upon  the  gross  receipts  of  the  parties,  from 
which  it  seems  that  they  are  not  liable  to  the  tax  until  the 
money  actually  comes  into  their  hands.  If,  however,  we 
say  that  the  act  authorizes  carriers  to  add  the  tax  to  their 
rates  of  fare  when  their  liability  commences,  and  that 
liability  does  not  arise  until  the  fare  has  been  paid,  we  shall 
involve  ourselves  in  an  irrational  attempt  to  increase  the 
fare  after  it  has  been  extinguished  by  payment.  In  the 
nature  of  things  the  right  to  increase  the  fare  by  the  amourt 
of  the  tax  must  precede  the  payment  of  the  fare.  We  con- 
clude, therefore,  that  the  words  “ whenever  their  liability 
thereto  may  commence”  refer  not  to  the  receipt  of  the 
money  by-  the  carrier,  but  to  some  other  time.  At  the  tiros 
the  act  was  passed,  the  price  to  be  charged  by  man3r  carriers 
for  transporting  passengers  and  property  was  regulated  by 
law,  while  many  others  had  entered  into  contracts  which 
were  yet  unfulfilled.  It  was  to  these  cases  that  the  clause 
under  consideration  was  intended  to  apply.  The  explana- 
tory language  with  which  the  clause  concludes  is  not  sus- 
ceptible of  a different  construction. 

In  construing  contracts,  we  consider  the  law  operative  at 
the  time  of  making  the  contract,  upon  the  presumption  that 
the  parties  themselves  looked  to  that  law  as  their  rule  of 
conduct.  When,  as  in  this  case,  the  contract  was  made 
after  the  passage  of  the  law,  the  presumption  is  that  the 
parties  had  knowledge  of  the  law,  and  availed  themselves 
of  its  provisions.  Now,  the  first  part  of  the  clause  we  are 
considering  authorizes  the  carrier  to  add  the  tax  to  his  rates 
of  fare,  and  this  must  be  done,  if  done  at  all,  before  the 
fare  is  fixed  by  the  contract.  As  to  contracts  made  before 
the  enactment,  this  would  not  be  true,  because  the  carrier, 
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not  having  been  apprised  of  the  tax  at  the  time  of  making 
the  contract,  had  no  opportunity  to  protect  himself  by 
increasing  his  rates. 

But,  in  contracts  made  subsequently  to  the  enactment,  the 
presumption  is,  that  the  carrier  has  advanced  his  rates  so  as 
to  meet  the  tax.  Indeed,  he  needed  not  the  authority  of  an 
act  of  congress  to  enable  him  to  increase  his  rates,  except 
the  rates  were  prescribed  by  law  or  limited  by  contract  at 
the  date  of  the  act.  After  the  carrier  was  informed  of  the 
tax,  if  his  rates  of  fare  were  to  be  regulated  by  himself, 
he  could,  without  the  aid  of  this  law,  provide  against  the 
duty  imposed  upon  him,  antj,  if  human  experience  is  to  be 
trusted,  he  needed  no  suggestion  upon  that  point. 

Therefore,  as  to  voluntary  agreements,  it  will  be  seen  that 
the  clause  we  are  considering  is  significant  only  when 
applied  to  agreements  existing  at  the  date  of  the  act. 

In  this  case  the  contract  was  made  in  December,  1804, 
several  months  after  the  act  of  congress  took  effect.  The 
law  presumes  that  the  defendant  in  error  established  his 
price  for  carrying  the  goods  of  the  plaintiff  in  error  with  a 
view  to  the  payment  of  the  tax  levied  by  congress,  and 
therefore  he  cannot  be  permitted  to  collect  the  amount  of 
the  tax  in  addition  to  his  charge  of  nine  cents  per  pound. 
If  he  did  not  fix  his  rates  high  enough  to  cover  the  tax, 
he  had  the  power  to  do  so,  and  cannot  complain  of  the 
omission. 

The  judgment  of  the  district  court  is  reversed,  with  costs, 
and  judgment  will  be  entered  in  this  court  in  favor  of  the 
plaintiff  in  error  and  against  the  defendant  in  error  for  the 
sum  of  $482.67.  Reversed. 

Aukkko  Cask—  Bill  of  Kx«*ki*tion9.  — When  n case  Is  heard  on  an  agreed  stute  of  tacks 
no  exception  to  the  Judgment  below  Is  necessary:  (ieorge  v.  Tuft*,  6 Colo.  101. 


DuNTON  7).  Montoyo. 

Puadisos  — must  be  in  the  English  language.  Pleadings  In  probate  eonrta 
most  bo  in  the  English  langnago. 
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Error  to  Probate  Court,  Las  Animas  County. 

Mr.  A.  A.  Bradford,  for  plaintiff  in  error. 

Mr.  G.  W.  Miller,  for  defendant  in  error. 

Assumpsit  by  defendant  in  error  against  plaintiff  in  error. 

Eyster,  J.  Quite  a number  of  errors  are  assigned  by 
the  plaintiff  in  error.  We  do  not  wish  to  review  the  whole 
of  them.  It  is  enough  to  say,  that  the  declaration  in  the 
case  was  in  the  Spanish  language.  It  is  not  to  be  tolerated 
in  this  country,  that  judicial  proceedings  should  be  in  any 
other  than  the  adopted  language  of  the  nation.  To  argue 
this  proposition  would  be  useless,  and  for  this  reason,  the 
judgment  of  the  court  below  is  reversed. 

We  cannot  after  an  examination  send  this  cause  to  the 
probate  court  for  a new  trial.  The  whole  record  and  pro- 
ceedings are  so  utterly  at  variance  with  the  known  rules  of 
practice,  that  we  feel  compelled  to  order,  that  the  entire  pro- 
ceeding be  dismissed  from  the  docket  of  the  probate  judge, 
and  judgment  will  be  so  entered.  Rcrcned. 

Knummii  Lanui-aok  — Peockkdikos  in*.  — The  doctrine  of  th©  principal  ni*w*.  that  all 
judicial  proce^ll'ig*  iiiih  Ik*  In  tin*  Knglhli  lungtlftgc,  must  !>«■  limited  to  lilt*  decianatiuti  that 
till  pleading.**  iau»i  ho  in  Engllab:  Trim  .n-l  v.  tilmpawi.  ft  Colo.  flu. 


Woodbury  et  al.  v.  Grimes  et  al. 

Act  repealed.  The  act  of  1864  (3  Sees.  102),  relating  to  mechanic's  liens,  »u 
repealed  by  the  act  of  1867  (6  Seas.  75)  upon  the  aame  Bubject. 

Effect  of  repeal  of  mechanic ’*  lien  lau>.  Leins  existing  under  the  act  of 
1864  fell  when  that  act  was  repealed,  unless  within  the  saving  clause  of 
the  28th  section  of  the  act  of  1867. 

Constitutional  law  — mechanic's  lien.  Liens  established  by  the  act  of  1964 
are  not  protected  from  legislative  interference  by  the  clause  of  the  consti- 
tution of  the  United  States  which  relates  to  the  obligation  of  contracts. 

Error  to  District  Court,  Gilpin  County. 

Section  28  of  the  act  of  1867  (6  Sess.  81)  is  as  follows: 

“ That  ‘ Au  act  creating  a lien  in  favor  of  mechanics  and  others,’ 

approved  March  11, 1 SG4,  and  all  other  acta  or  parts  of  acts  incon- 
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sistent  with,  or  in  conflict  with,  this  act,  be  and  the  same  are  hereby 
repealed ; but  nothing  contained  in  this  section  shall  be  so  construed 
as  to  affect  any  proceeding  now  pending  in  any  of  the  courts  of  this 
territory  under  the  provisions  of  tho  act  hereby  repealed.” 

This  act  was  approved  January  11,  1867. 

The  bill  was  tiled  March  20,  1807,  and  it  was  alleged  in 
the  bill  that  the  cause  of  action  accrued  December  10,  1860. 

Mr.  E.  T.  Wells,  for  plaintiffs  in  error. 

Mr.  A.  Marsh,  for  defendants  in  error. 

Hallett,  C.  J.  The  plaintiffs  in  error  seek  to  establish 
a mechanic’s  lien,  upon  certain  premises  of  the  defendant 
Grimes,  under  the  act  of  1864.  That  act  was  repealed  by 
the  act  of  1867,  and  the  principal  question  presented  in  this 
record  is,  concerning  the  effect  of  such  repeal  upon  liens 
founded  upon  the  act  first  mentioned.  In  the  first  place,  it 
is  contended  that  the  legislative  assembly,  in  repealing  the 
act  of  1864,  did  not  intend  to  divest  liens  which  arose  under 
that  act,  upon  the  ground  that  the  repealing  act  is  substan- 
tially the  same  as  the  original  act.  It  is  true  that  many  of 
the  provisions  of  the  first  act  are  incorporated  in  the  act  of 
1867,  but  these  provisions  relate  mainly  to  proceedings  for 
enforcing  the  lien,  and  not  to  the  lien  itgelf.  The  opening 
section  of  the  two  acts  in  which  the  lien  is  given  differs  in 
language  and  in  substance.  Tho  act  of  1864  prescribes  the 
quantity  of  land  to  be  affected  by  the  lien,  while  the  act  of 
1867  fixes  no  limit ; the  former  act  gives  a lien  to  sub-con- 
tractors, and  requires  a statement  of  the  amount  due, 
together  with  a description  of  the  property7,  to  be  filed  with 
the  recorder  of  the  county,  points  upon  which  the  later  act 
is  silent.  The  former  act  contains  no  reference  to  lode 
mining  claims,  upon  which  a lien  is  given  by  the  act  of  1867. 
Perhaps  other  differences  might  be  pointed  out,  but  we 
think  it  is  sufficient  to  show  that  there  are  substantial 
differences.  When  a law  is  re-enacted  in  the  same  lan- 
guage, or  in  language  which  is  substantially  the  same,  the 
new  act  taking  effect  simultaneously  with  the  repeal  of  the 
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old,  we  may  well  enough  say  that  the  law,  though  displaced 
and  instantly  replaced,  has  suffered  no  interruption.  And 
this  is  what  we  understand  the  supreme  court  to  say  in 
Steamship  Co.  v.  Joliffe , 2 Wall.  450.  But  when  the  legis- 
lative assembly,  upon  a subject  which  has  previously 
received  its  attention,  frames  a new  law  identical  with  the 
first  in  some  features,  but  differing  from  it  widely  in  others, 
and  expressly  repeals  the  first  act,  it  would  be  an  extraor- 
dinary exercise  of  judicial  power  to  declare  the  first  act  in 
force  notwithstanding  such  repeal.  It  is  not  sufficient  that 
the  repealed  and  repealing  acts  should  have  points  of 
identity,  but  the  latter  must  be  substantially  the  same  as 
the  former.  The  repealing  section  of  the  act  of  1867  con- 
tained a clause,  “That  nothing  contained  in  this  section 
shall  be  so  construed  as  to  affect  any  proceeding  now  pend- 
ing in  any  of  the  courts  of  this  territory,  under  the  provisions 
of  the  act  hereby  repealed.”  With  this  language  before  us, 
we  are  certainly  at  liberty  to  believe  that  the  legislative 
assembly  thought  it  necessary  to  protect  parties,  who  had 
instituted  proceedings  under  the  act  of  1864,  from  the  effect 
of  the  repeal  of  that  act.  Now  this  is  not  at  all  consistent 
with  the  notion  that  the  legislature  designed  that  the  act 
should  remain  in  force  as  to  all  cases  which  arose  under  it, 
for  “ express io  unjus  esl  exclusio  allerius."  If  a saving 
clause  was  necessary  to  protect  those  who  had  commenced 
proceedings  under  the  act  of  1864  from  the  effect  of  the 
repeal,  why  was  it  not  necessary  as  to  those  who  had  not 
commenced  such  proceedings?  We  cannot  answer  this 
question  in  any  way  that  will  support  the  theory  of  the 
plaintiffs  in  error,  that  the  legislature  intended  to  continue 
the  act  as  to  cases  which  arose  under  it.  As  this  is  a ques- 
tion of  intent,  we  may  certainly  look  to  the  language  of  the 
act  for  the  purpose  of  ascertaining  the  intention,  and  we 
think  no  one  can  read  the  twenty-eighth  section  of  the  act 
of  1867  without  being  convinced  that  the  legislative  assem- 
bly intended  to  repeal  the  act  of  1864  to  all  intents  and 
purposes,  except  as  to  cases  in  which  proceedings  to  enforce 
the  lien  were  pending  in  some  court.  It  is  also  urged  that 
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liens  founded  upon  the  act  of  1864  are  contracts  protected 
from  hostile  legislation  by  the  constitution  of  the  United 
States,  and  therefore  the  lien  in  this  case  was  not  in  any 
way  affected  by  the  repeal  of  that  act.  It  was  said  in 
Bronson  v.  Kirnie:  “It  is  difficult,  perhaps,  to  draw  a 
line  that  would  be  applicable  in  all  cases  bet  ween  legitimate 
alterations  of  the  remedy  and  provisions  which,  in  the  form 
of  remedy,  impair  the  right;”  and  we  have  appreciated 
this  difficulty  in  our  efforts  to  arrive  at  a correct  conclusion 
in  this  case.  It  is,  indeed,  “ manifest  that  the  obligation  of 
a contract  and  the  rights  of  a party  under  it  may,  in  effect, 
be  destroyed  by  denying  a remedy  altogether,  or  may  be 
seriously  impaired  by  burdening  the  proceedings  with  new 
conditions  and  restrictions  so  as  to  make  the  remedy  hardly 
worth  pursuing.”  Bearing  in  mind  that  “ whatever  belongs 
merely  to  the  remedy  may  be  altered  according  to  the  will 
of  the  State,  provided  the  alteration  does  not  impair  the 
obligation  of  the  contract,”  we  proceed  to  inquire  whether 
the  act  of  1864  gave  a remedy,  of  which  the  legislative 
assembly  could  deprive  the  plaintiff's  in  error  without 
impairing  the  obligation  of  the  contract.  In  the  first  place, 
it  is  noticeable  that  the  act  does  not  establish  contracts 
between  parties,  but  gives  a remedy  upon  contracts  made 
without  its  aid.  Its  first  words  are:  “Any  person  to 
whom  a debt  is  due  for  labor  performed  or  material  fur- 
nished and  actually  used  in  the  erection,  construction, 
alteration  or  repair  of  any  house,  mill,  building  or  struc- 
ture.” JTow  a debt  cannot  be  due  except  upon  a contract, 
express  or  implied,  and,  therefore,  the  act  assumes  the 
existence  of  a contract,  but  does  not  create  it.  Further- 
more, the  common  law  gives  an  action  to  recover  the  value 
of  labor  and  material  furnished,  and,  therefore,  in  every 
case  of  lien  under  the  statute  there  was  a perfect  contract 
and  a common-law  remedy  to  enforce  it  independent  of  the 
statute.  We  are,  then,  authorized  to  say  that  the  act  of 
1864  gave  a new  and  additional  remedy  in  a familiar  class 
of  cases.  If  we  contrast  this  new  remedy  with  the  pre- 
existing common-law  remedy,  we  shall  find  that  the  debtor 
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was  equally  bound  to  pay  his  creditor  under  both  of  them ; 
in  other  words,  the  statute  did  not  increase  or  diminish  the 
obligation  to  pay  previously  resting  upon  the  debtor.  The 
statute  enabled  the  creditor  to  appropriate  the  land  upon 
which  lie  labored,  and  placed  his  materials,  together  with 
the  structure  which  he  erected,  to  the  payment  of  his  debt, 
but  it  did  not  add  to  the  legal  liability'  of  the  debtor  arising 
from  the  contract  to  pay  his  creditor.  Both  before  and 
after  the  passage  of  the  act,  the  common  law  gave  to  the 
creditor  the  right  to  resort  to  the  property'  of  the  debtor  for 
the  purpose  of  satisfying  his  demand,  so  that,  in  this 
respect,  the  new  remedy  was  not  different  from  the  old. 
But  there  was  one,  and  but  one,  essential  difference  between 
the  two  remedies.  Under  the  statute,  a lien  upon  the  prop- 
erty benefited  by  the  labor  and  materials  of  the  creditor 
arose  contemporaneously  with  the  contract,  preventing 
alienation  by  the  debtor  to  the  prejudice  of  the  creditor, 
aud  giving  to  the  creditor  a preference  over  all  other 
creditors  of  the  debtor  who  should  subsequently  acquire 
liens  upon  that  property',  while,  by  the  law  as  it  existed 
before  the  statute,  no  such  lien  was  established  until  judg- 
ment was  obtained.  Now  it”  is  plain  that  the  statute  was 
important  to  the  lien  creditor  only  in  case  of  a contest  with 
the  grantees  or  creditors  of  the  debtor,  and  that  it  did  not 
essentially  change  tile  relations  between  the  debtor  and 
creditor.  The  statute  gave  to  the  lien  creditor  a preference 
over  the  grantees  and  creditors  of  the  debtor  who  had  not, 
at  the  date  of  the  contract,  acquired  a lien  upon  the  prop- 
erty, but  it  did  not  subject  the  property  of  the  debtor  to 
the  payment  of  the  lien  creditor’s  demand  in  any  degree  or 
manner  more  advantageous  to  the  creditor  than  the  general 
law.  The  statute  did  no  more  than  prescribe  a rule  of 
priority  and  preference  among  creditors  and  incumbran- 
cers, which  was  different  from  that  given  by  the  general 
law.  Now  we  understand  that  legislative  interference 
among  the  creditors  and  grantees  of  a debtor,  which  has 
the  effect  to  postpone  one  for  the  benefit  of  another,  is  not 
prohibited  by  the  constitution.  It  was  said  in  Jackson  v. 
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Lamphire , 3 Pet.  290,  and  repeated  with  approbation  in 
McCracken  v.  Heyward , 2 How.  613:  “It  is  within  the 
undoubted  power  of  State  legislatures  to  pass  recording 
acts  by  which  the  elder  grantee  shall  be  postponed  to  a 
younger,  if  the  prior  deed  is  not  recorded  within  the  limited 
time,  and  the  power  is  the  same  whether  the  deed  is  dated 
before  or  after  the  passage  of  the  recording  act ; though  the 
effect  of  such  a law  is  to  render  the  prior  deed  fraudulent 
and  void  as  against  a subsequent  purchaser,  it  is  not  a law 
impairing  the  obligation  of  contracts.”  The  act  of  1864 
stands  upon  a similar  principle.  It  postponed  creditors 
and  grantees  of  the  debtor  to  the  mechanic  and  material 
man,  but  it  did  not  touch  the  obligations  of  the  contract 
In  a struggle  between  creditors  and  grantees  it  might  be 
decisive  of  the  contest  but  it  did  not  affect  the  relation  of 
debtor  and  creditor. 

The  counsel  for  plaintiffs  in  error  has,  with  much  industry 
and  ability,  drawn  from  the  decisions  of  the  supreme  court 
many  passages  which  appear  to  sustain  his  views.  It  must 
not  be  forgotten,  however,  that  the  language  of  each  case 
was  spoken  with  reference  to  the  points  before  the  court. 
We  find,  in  the  reports  of  that  court,  no  case  like  the  one 
under  consideration.  In  Bronson  v.  Kinzie,  no  question 
arose  between  contesting  claimants,  and  the  law  imposed 
new  conditions  and  restrictions  upon  the  sale  of  the  mort- 
gaged property  for  the  benefit  of  the  mortgagor.  So,  in 
McCracken  v.  Heyward , 2 How.  608,  new  conditions  and 
restrictions  were  prescribed  respecting  the  sale  of  property 
under  judgments  at  law  for  the  benefit  of  the  debtor.  In 
the  case  at  bar,  as  we  have  seen,  the  act  of  1864  established 
a preference  between  creditors  and  grantees,  but  did  not 
affect  the  debtor.  In  Steamship  Co.  v.  Joliffe , 2 Wall.  450, 
the  statute  alone  gave  the  right  and  the  remedy,  and  it  was 
declared  to  be  within  the  constitutional  provision.  If  sub- 
ject to  repeal,  the  creditor’s  demand  would  have  fallen 
with  the  statute,  and  nothing  would  have  been  left  to  him. 
In  the  case  at  bar,  it  was  only  the  creditor  s preference  over 
other  creditors  and  grantees  of  his  debtor  which  rested  upon 
Vol.  I.  — 14 
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the  statute,  and  that,  as  we  have  seen,  was  within  legislative 
oontrol.  As  the  act  of  1864  established  a rule  respecting 
the  administration  and  distribution  of  a debtor’s  property, 
we  think  it  was  not  secured  to  the  plaintiff  in  error  by  any 
constitutional  provision.  After  it  was  repealed,  a substan 
tial  remedy  against  the  debtor  Grimes,  according  to  the 
course  of  justice  as  it  existed  at  the  time  the  contract  was 
made,  was  left  to  the  plaintiffs  in  error,  and  this  was  suffi- 
cient to  satisfy  the  constitutional  requirement.  Cooley’s 
Limitations,  286 ; Stocking  v.  Hunt,  3 Denio,  274 ; Conkey 
v.  Hart,  14  N.  Y.  22.  The  plaintiffs  in  error  also  aver  that 
their  lien  has  been  restored  by  an  act  passed  in  the  year 
1868.  It  is  not  necessary  to  consider  the  effect  of  this 
restoring  act,  for  the  reason  that  it  was  not  passed  until 
long  after  these  proceedings  were  commenced.  At  the  tune 
when  this  petition  was  filed,  the  act  upon  which  it  was 
founded  was  inoperative,  and,  therefore,  the  petition  was 
properly  dismissed.  The  decree  of  the  district  court  is  af- 
firmed with  costs.  Affirmed. 

Mechanics’  Liknr  fall  with  Kkl’EAL  of  the  statute  upon  which  they  are  founded;  Pw 
mart  v.  Tucker  Lumber  Vo.  2 Colo.  473. 


Crandall  v.  Sterling  Gold  Mining  Co. 

Judicial  Notice  — lam  of  Kajitae  Territory.  If  the  laws  of  the  late  terri- 
tory of  Kansas,  relating  to  the  descent  of  real  estate,  were  at  any  time  i» 
force  In  this  territory,  they  are  to  be  judicially  noticed,  and  need  not  be 
proved  at  the  trial. 

Kansas  Territory,  lam  of,  relating  to  descent  of  real  estate.  In  November, 
1860,  there  were  three  statutes  in  Kansas  relating  to  the  descent  of  ml 
estate.  By  the  first,  the  widow  had  one-half  the  real  estate  of  her 
deceased  husband,  the  other  half  going  to  the  children  of  the  marriage 
and  of  the  husband.  By  the  second,  she  had  one-half  in  value  of  the 
realty  to  he  set  apart  to  her  under  the  direction  of  the  court.  By  the 
third,  she  was  endowed  of  the  third  part  of  all  the  lands  whereof  her 
husband  was  seized,  of  an  estate  of  inheritance  daring  coverture.  She  wtt 
required  to  elect  between  these  acts  within  sis  mouths  after  the  death  of 
her  husband. 

Election  — effect  of  widow's  failure  to  make.  In  ejectment  by  a widow 
claiming  as  heir  to  her  deceased  husband’s  estate,  under  the  first  of  the  acts 
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mentioned,  it  did  not  appear  that  she  had  declared  her  election  to  take 
under  that  statute  within  the  time  prescribed.  Held,  that  she  could  not 
recover. 

Appeal  from,  District  Court , Qilpin  County. 

Mr.  E.  T.  Wells,  for  appellant. 

Messrs.  Johnson  & Teller,  for  appellee. 

IIallett,  C.  J.  The  plaintiff  alleges  that  her  husband, 
in  his  life-time,  was  seized  of  an  interest  in  a claim  on  the 
Bobtail  Lode,  in  Gilpin  county,  to  one-half  of  which  she 
became  entitled  upon  his  death,  which  occurred  in  the 
month  of  November,  1860.  She  avers  that,  in  November, 
1860,  the  premises  in  controversy  were  within  the  limits  of 
the  late  territory  of  Kansas,  and  that,  by  a law  of  that  terri- 
tory, upon  the  death  of  her  husband  she  became  entitled  to 
the  estate,  which  she  now  seeks  to  recover.  Upon  the  trial 
in  the  court  below,  no  evidence  was  offered  to  show  that 
Kansas  territory  included  within  its  boundaries  the  district 
of  country  now  known  as  the  county  of  Gilpin,  and  prob- 
ably the  district  court  was  required  to  take  judicial  notice 
of  that  fact,  if  it  exists.  We  shall  not  consider  this  interest- 
ing question,  nor  shall  we  consider  another  question  of 
greater  interest  which  relates  to  the  force  and  effect  of  the 
laws  of  Kansas  territory  in  a case  of  this  kind.  We  shall 
pass  these  and  other  questions  presented  in  this  record,  and 
place  our  decision  upon  ground  which  is  entirely  satis- 
factory to  us. 

Assuming,  argwmenti  gratia , that  the  district  of  country 
now  known  as  the  county  of  Gilpin  was,  at  the  death  of 
plaintiff’s  husband  in  November,  1860,  in  the  territory  of 
Kansas,  and  that  the  law  of  descent  of  that  territory  is  to 
be  applied  to  this  case,  we  propose  to  inquire  whether,  by 
that  law,  the  plaintiff  is  invested  with  any  estate  in  the 
premises  in  controversy.  Upon  the  trial  in  the  court  below, 
the  plaintiff  gave  in  evidence  the  law  of  Kansas  territory, 
approved  February  7,  1850,  upon  which  she  relies  ; another 
act,  entitled  “An  act  relating  to  dower,”  approved  Feb- 
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ruary  27,  1860,  affecting  that  upon  which  the  plaintiff 
relied,  was  not  given  in  evidence,  and,  therefore,  we  must 
first  ascertain  whether  we  can  consider  the  act  of  1860  in 
connection  with  the  former  law.  Upon  this  point  it  is  to  be 
observed  that  these  laws  are  not  foreign  to  our  territory  in 
the  sense  in  which  the  laws  of  one  State  or  territory  are 
6aid  to  be  foreign  to  every  other  State  and  territory.  We 
say  that  laws  are  foreign  when  they  emanate  from  a juris- 
diction territorially  distinct  and  separate  from  our  own. 
As  to  the  premises  in  controversy,  the  jurisdiction  of  the 
territory  of  Kansas  was  coincident  with  our  own,  but  pre- 
cedent in  the  order  of  time.  If  the  plaintiff  had  sought  her 
remedy  immediately  after  the  alleged  devolution  of  this 
estate,  the  forum  in  which  she  would  have  appeared  and 
the  law  governing  the  case  were  provided  by  the  territory 
of  Kansas,  and,  in  that  event,  no  proof  of  the  law  would 
have  been  required.  Siuce  then  the  forum  has  been 
changed,  but,  upon  the  theory  of  the  plaintiff,  the  law 
remains  the  same.  We  are  told  that  the  law  of  descent  of 
Kansas  territory  is  to  be  applied  to  all  cases  that  arose 
within  her  boundaries  while  she  held  dominion.  If  so,  it 
is  to  be  as  fully  and  as  generally  applied  to  such  cases  as  is 
our  own  law  to  cases  arising  within  our  territory  since  the 
organization  thereof,  and  the  first  is  as  much  a part  of  our 
general  law  as  the  last.  With  respect  to  the  point  under 
consideration,  we  may  say  that  these  Kansas  laws,  if 
effectual  as  claimed  by  the  plaintiff,  stand  upon  the  same 
footing  as  those  acts  of  our  own  assembly,  which  have  been 
repealed,  if  rights  have  accrued  under  them,  whenever  those 
rights  are  questioned,  they  are  the  subject  of  judicial  cog- 
nizance in  the  same  manner  as  if  still  in  force.  The  case  of 
United  States  v.  Turner  et  al.,  11  How.  663,  is  instructive 
upon  this  point.  In  the  district  court  of  Louisiana  a ques- 
tion arose  concerning  the  validity  of  an  instrument  under 
the  laws  of  Spain,  in  force  in  the  province  of  Louisiaua 
before  the  purchase,  and  counsel  moved  for  an  issue 
upon  the  points  to  be  tried  by  a jury.  This  motion  was 
denied,  and  the  ruling  was  sanctioned  by  the  supreme 
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court  in  language  which,  with  a change  of  names,  may  be 
applied  to  the  point  we  are  considering. 

“The  Spanish  laws  which  formerly  prevailed  in  Louisiana, 
and  upon  which  the  titles  of  land  in  that  State  depend, 
must  be  judicially  noticed  and  expounded  by  the  court  like 
the  laws  affecting  titles  to  real  property  in  any  other  State. 
They  are  questions  of  law  and  not  questions  of  fact,  and 
are  always  so  regarded  and  treated  in  the  courts  of 
Louisiana.” 

The  case  of  Henlhorn  v.  Doe , 1 Blackf.  160,  is  equally  to 
the  point.  There  laws  of  Virginia,  affecting  title  to  real 
property  in  Indiana,  were  judicially  recognized  by  the 
supreme  court  of  the  latter  State  in  a decision  which  is  very 
convincing  upon  this  point.  Upon  reason  and  authority, 
therefore,  we  say,  that  if  the  law  of  descent  of  Kansas  terri- 
tory is  to  be  applied  to  this  case,  it  lies  within  the  range  of 
judicial  information  and  need  not  be  established  by  proof, 
and  the  act  of  1860  is  as  fully  known  to  us  in  a legal  sense 
as  that  which  was  given  in  evidence  upon  the  trial  in  the 
court  below. 

The  second  section  of  the  act  of  1860  mentions  two  acts 
which,  together  with  the  act  of  1860,  appear  to  have  been  in 
force  at  the  time  of  the  death  of  plaintiff’s  husband  in 
November  of  that  year.  By  the  act  under  which  plaintiff 
claims,  which  was  the  eldest  of  the  three,  a widow  took  one- 
half  the  real  estate  of  her  deceased  husband,  and  the  chil- 
dren of  the  marriage  and  of  the  husband  took  the  remaining 
half.  It  seems  that,  under  this  act,  partition  of  the  property 
among  the  beneficiaries  was  not  contemplated.  Laws 
Kansas  Ter.  1859,  p.  565.  By  the  second  act  the  widow’ 
became  the  owner  in  fee  of  one-half  in  value  of  the  realty, 
to  be  set  apart  to  her  under  the  direction  of  the  court. 
Laws  Kansas  Ter.  1859,  p.  381.  By  the  third  act,  which  we 
have  referred  to  as  the  act  of  1860,  the  widow  was  “endowed 
of  the  third  part  of  all  the  lands  whereof  her  husband  oi 
any  other  person  to  his  use  was  seized  of  an  estate  of 
inheritance  at  any  time  during  the  marriage  to  which  she 
shall  not  have  relinquished  her  right  of  dower,  in  the  man- 
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ner  prescribed  by  law,  to  hold  and  enjoy  during  her  natural 
life.”  Laws  Kansas  Ter.  1860,  p.  110. 

These  several  distinct  and  widely  different  estates  were 
offered  to  widows  by  the  laws  of  Kansas  territory,  but  it 
was  necessary  that  she  should  elect  between  them.  If  the 
statute  was  silent  as  to  election  there  could  be  little  doubt 
as  to  the  intention  of  the  law,  for  obviously  the  widow 
could  not  be  allowed  to  hold  under  all  these  acts  and  thus 
absorb  the  estate,  leaving  nothing  for  the  children.  But 
the  statute  was  not  silent  upon  this  point.  In  the  second 
section  of  the  act  of  1860,  it  was  enacted  as  follows : 

“ Every  widow,  within  six  months  from  the  death  of  her  hus- 
band, may,  as  she  may  prefer,  use  for  her  benefit  either  the  provis- 
ions of  this  act  or  those  of  an  act  entitled,  * An  act  concerning 
descent  and  distributions.”  Approved  February  8,  1859,  or  an  act 
entitled,  ‘ An  act  to  protect  the  rights  of  married  women,  and  in 
relation  to  the  liabilities  incident  to  the  married  contract  relation.’ 
Approved  February  7,  1859.” 

We  learn  from  this  that  the  widow  could  have  the  benefit 
of  but  one  of  the  acts,  making  provision  for  her  out  of  the 
estate  of  her  deceased  husband,  and  that  six  months  were 
allowed  her  to  determine  which  of  the  several  acts  she 
would  invoke.  Under  these  statutes  upon  the  death  of  a 
husband  intestate  nothing  could  be  done  toward  vesting 
his  estate  in  the  heirs  until  the  widow  should  choose 
between  the  several  laws  designed  for  her  use.  The  widow 
had  only  an  inchoate  right  prior  to  election,  for  until  then 
the  law,  ignorant  whether  she  would  have  a dower  estate  or 
an  estate  in  fee,  could  not  operate  in  her  behalf.  In  justice 
to  the  children  of  the  marriage  and  of  the  deceased  husband 
! the  widow  ought  to  have  been  and  was  required  to  make 
her  election  at  an  early  day'.  Moved  by'  sueh  considerations 
doubtless  the  legislature  of  Kansas  territory  declared  that 
the  widow  should  elect  between  the  several  acts,  securing 
to  her  an  interest  in  her  husband’s  estate  within  the  six 
months  succeeding  his  death,  and  this  wise  limitation  is  to 
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be  enforced  for  the  repose  of  estates  and  because  it  is  the 
legislative  will. 

Under  statutes  and  at  the  common  law  it  has  often  been 
decided  that  a widow  failing  to  elect  between  dower  and 
a devise  shall  be  held  to  have  accepted  the  devise.  Frail  v. 
Felton , 4 Cush.  175. 

But  this  is  upon  the  ground  that  a will  is  effectual  unless 
expressly  renounced.  It  needs  no  invocation  to  awaken  its 
transmitting  power,  but  bestows  its  gift  unasked,  unless  the 
beneficiary  expressly  decline  it.  Not  so  however  here,  for 
the  statute  of  1860  requires  that  the  widow  shall  be  active 
in  declaring  her  preference.  If  we  say  that  in  case  of  non- 
election she  shall  have  an  estate  under  one  of  the  acts  to 
which  we  have  referred,  how  shall  we  choose  between  the 
several  statutes?  Wo  are  unable  to  do  it.  No  one  of  these 
statutes  could  become  efficient  until  its  aid  was  invoked. 

If  the  plaintiff  here  passively  allowed  the  six  months  suc- 
ceeding her  husband’s  death  to  pass  without  manifesting 
by  word  or  act  her  desire  to  hold  under  either  one  of  these 
acts,  she  must  suffer  the  loss  resulting  from  her  laches.  We 
find  no  evidence  in  the  record  showing  that  the  plaintiff, 
within  the  time  prescribed  by  the  act  of  1860,  elected  to 
take  the  estate  she  now  claims  under  the  act  of  February  7, 
1859.  Perhaps  the  bringing  of  a suit  would  show  an  elec- 
tion, but  if  so,  this  suit  was  not  brought  until  1866,  long 
after  the  law,  weary  of  the  plaintiff’s  delay,  had  turned  to 
other  representatives  of  her  deceased  husband. 

In  the  absence  of  evidence  upon  this  point,  we  think  the 
judgment  of  the  district  court  was  correctly  given  for  the 
defendant. 

The  judgment  of  the  district  court  affirmed,  with  costs. 

Affirmed. 


Maloney  v.  Grimes. 

Attachmbkt  — distributing  proceeds  of  attached  property  among  creditor*. 
The  twenty-sixth  section  of  tho  attachment  act  provides  for  pro  rata  dis- 


Digitized  by  Google 


112 


Maloney  v.  Grimes. 


[JulyT. 


trlbution  of  the  proceeds  of  attached  property  among  creditors  who  hart 
sued  out  writs  returnable,  and  returned  to  the  same  term  of  court. 

Where  several  creditor t attached  the  same  property,  under  writs  returnable  to 
different  terms  of  court,  the  rule  of  precedence,  as  modified  by  statute, 
requires  that  they  should  be  classified  with  reference  to  the  terms  of 
court  to  which  their  writs  are  returnable,  and  gives  preference  to  the  bct- 
eral  classes  according  to  priority  of  service. 

U property  is  attached  in  several  contemporaneous  proceedings,  whether  com- 
menced to  the  same  term  or  to  different  terms,  and  whether  the  property 
be  sold  under  process  issued  in  one  or  all  of  the  suits,  the  proceeds  of  the 
property  should  be  distributed  among  the  several  creditors  according  to 
the  foregoing  rules. 

Sale  of  attached  property  — effect  of,  upon  contemporaneous  liens.  Where 
eeveral  attachment  writs  were  commenced  to  different  terms  of  court,  and 
all  the  suits  were  levied  upon  the  same  property,  and  all  the  suits  were 
pending  at  the  same  time,  and  the  property  was  sold  under  judgments 
obtained  in  the  suits  first  commenced : Held,  that  all  the  creditors  were 
entitled  to  share  in  the  proceeds  of  the  sale,  and  the  liens  of  the  several 
attachments  upon  the  attached  property  were  divested  by  the  sale. 

Sale  of  property  upon  redemption  by  judgment  creditor  does  not  inure  to  tlu 
benefit  of  ot/ter  creditors.  An  attaching  creditor,  having  obtained  judgment 
redeemed  from  a sale  made  nnder  a judgment  obtained  in  another  attach- 
ment suit,  and  caused  the  premises  to  be  re-sold  pursuant  to  sections  14  and 
15,  chapter  48,  Revised  Statutes : Held,  that  other  creditors,  who  had  com- 
menced suit  by  attachment  to  the  same  term  with  the  redeeming  creditor, 
were  not  entitled  to  share  in  the  proceeds  of  such  re-sale. 

Appeal  from  District  Court , Gilpin  County. 

An  agreed  case  was  submitted  to  the  district  court  as 
follows : 

“Previous  to  April  term,  A.  D.  1867,  of  said  court  two  writs 
of  attachment  were  issued  in  favor  of  Woodbury  & Co.  and 
John  Tierney,  respectively,  against  the  Mammoth  Gold  Min- 
ing Co.  of  Colorado,  both  returnable  and  returned  to  said 
term,  and  both  levied  upon  certain  real  estate  of  said  corpora- 
tion. At  July  term,  1867,  judgment  was  rendered  in  favor 
of  plaintiffs  in  each  of  these  causes. 

“ September  30,  1867,  the  premises  attached  were  sold 
upon  special  execution  issued  on  these  two  judgments,  and 
Woodbury  and  Co.  became  the  purchasers.  All  these  pro- 
ceedings were  regular.  Previous  to  July  term,  A.  D.  1867, 
divers  writs  of  attachment  issued  against  the  same  Mara- 
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moth  Gold  Mining  Co.,  one  in  favor  of  Wm.  Holier  and  one 
in  favor  of  said  Dennis  Maloney,  all  returnable  to  the  July 
term  of  said  court,  1867,  all  of  which  were  returned  to  that 
term  levied  upon  the  said  real  estate  before  attached  at  suit 
of  Woodbury  & Co.  and  Tierney.  The  writ  issued  in  favor 
of  Moller  was  served  upon  the  agent  of  the  corporation 
defendant,  that  in  favor  of  the  appellant  was  returned  ‘ not 
found  ’ and  service  by  publication  was  made. 

“ At  the  October  term  of  court  Moller  recovered  judgment 
for  $39,485.36  damages  and  Maloney  for  $205  damages ; said 
judgments  still  are  in  full  force  and  unsatisfied.  March  30, 
1868,  the  time  allowed  to  the  said  Mammoth  Gold  Mining 
Co.  to  redeem  the  lands  sold  under  the  executions  of  Wood- 
bury & Co.  and  Tiernej'  from  such  sale  having  expired,  and 
no  such  redemption  having  been  made,  Moller  sued  out  his 
special  execution  upon  his  judgment  and  redeemed  the 
premises  and  afterward  procured  the  appellee  to  sell  the 
premises  on  his  aforesaid  execution.  All  these  proceedings 
were  regular.  At  the  sale  on  Moller' s execution,  the  prem- 
ises were  sold  for  the  sum  of  $20,000,  of  which,  after  deduct- 
ing $2,520,  paid  by  Moller  to  redeem  from  such  prior  sale, 
and  the  costs  on  the  execution,  there  remains  in  the  hands 
of  said  sheriff  the  sum  of  $17,121.93.  That  it  shall  be  sub- 
mitted to  the  district  court  to  determine  whether  said  sum 
of  $17,121.93  ought  to  be  paid  by  the  sheriff  to  Moller  upon 
and  in  satisfaction  of  his  execution,  or  whether  the  whole 
sum  of  $20,000,  after  deducting  the  redemption-money  paid 
by  Moller,  ought  to  be  distributed  among  all  the  creditors 
of  the  corporation,  who  recovered  judgments  against  said 
corporation  in  actions  commenced  by  writs  of  attachment, 
returned  and  returnable  to  the  July  term,  1867,  of  said  court. 
Either  party  may  appeal  from  any  final  order  made  by  the 
district  court  in  pursuance  of  this  stipulation  to  the  supreme 
court  without  tiling  bond,  and  the  supreme  court  may 
determine  the  same  questions,”  etc. 

June  26,  1868,  appellant  applied  to  the  district  court 
for  a rule  on  the  clerk  to  make  assessment  of  the  amount 
dne  him  out  of  the  moneys  in  the  hands  of  the  sheriff,  as 
Vol.  I.-  15 
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appears  by  the  stipulation  heretofore  filed,  and  that  the 
sheriff,  defendant,  etc.,  be  required  to  pay  to  him  the 
amount  so  assessed.  This  motion  was  denied,  and  the 
sheriff  was  ordered  to  pay  the  moneys  in  his  hands  to 
Moller. 

Mr.  E.  T.  Wells,  for  appellant. 

Messrs.  Johnson  & Teller,  for  appellee. 

Hallett,  C.  J.  Appellant’s  claim  to  share  in  the  fnnd  in 
the  hands  of  appellee  is  based  upon  the  twenty -sixth  section 
of  the  attachment  act.  Laws  of  1861,  p.  210.  That  section 
provides  for  pro  rata  distribution  of  the  proceeds  of  attached 
property  among  creditors  who  have  sued  out  write  returnable 
and  returned  to  the  same  term  of  court,  and  levied  the  Bame 
upon  such  property.  It  will  be  observed  that  this  section 
extends  to  cases  in  which  the  writs  are  returnable  and 
returned  to  the  same  term  of  court,  thus  leaving  the  cases  in 
which  the  writs  are  not  so  returnable  to  the  operation  of  the 
general  rule,  which  is,  that  creditors  are  entitled  to  satisfac- 
tion out  of  the  proceeds  of  attached  property  in  the  order 
in  point  of  time  in  which  their  write  are  levied.  Drake  on 
Attachment  (2d.  ed.),  § 231.  The  effect  of  the  section  is  to 
place  upon  an  equal  footing  all  attaching  creditors  who 
come  into  court  at  the  same  term  ; but  no  provision  is  made 
respecting  cases  in  which  the  writs  are  returnable  to  differ- 
ent terms.  When  several  creditors  attach  the  same  property 
under  writs  returnable  to  different  terms  of  court,  the  rale 
of  precedence,  as  modified  by  the  statute,  requires  that  they 
should  be  classified  with  reference  to  the  terms  of  court  to 
which  their  writs  are  returnable,  and  gives  preference  to  the 
several  classes  according  to  priority  of  service.  In  this  view 
while  the  creditors,  Woodbury  and  Tierney,  who  sued  at 
the  April  term,  1867,  of  the  district  court,  were  upon  an 
equal  footing,  their  lien  upon  the  property  attached  was 
superior  to  the  lien  of  those  creditors,  of  whom  appellant 
was  one,  who  sued  at  the  July  term,  1867,  of  the  court. 
All  the  creditors,  however,  attached  the  same  property,  and 
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all  of  them  were  entitled  to  satisfaction  out  of  it,  if  the 
proceeds  should  be  sufficient  to  pay  all.  In  tlus  state  of 
law  and  fact  we  plainly  see  what  were  the  rights  of  the 
several  creditors  respecting  the  fund  realized  from  the  sale 
of  the  attached  property.  In  the  State  of  Illinois,  under  a 
similar  statute,  it  is  the  practice  to  hold  the  proceeds  of 
attached  property  for  distribution  among  the  creditors 
according  to  their  several  rights.  Warren  v.  Iscarian 
Community,  16  111.  114.  This  seems  to  be  a convenient 
if  not  necessary  rule,  saving  the  expense  of  numerous  sales, 
preventing  confusion  of  title  as  to  the  property  sold,  and 
securing  to  creditors  a just  distribution  of  the  fund.  Under 
this  rule  it  is  not  material  whether  attached  property  is  sold 
under  process  issued  in  one  or  another  or  all  of  several 
contemporaneous  attachment  proceedings,  the  effect  of  the 
sale  being  to  transfer  the  lien  of  the  attachments  from  the 
property  to  the  fund  obtained  therefrom.  However  the  sale 
may  be  made,  when  the  money  is  brought  into  court  it  will 
be  applied  to  the  payment  of  the  several  judgments,  accord- 
ing to  the  rule  of  preference  and  distribution  to  which  I 
have  referred.  Here  then  were  several  attachment  suits 
commenced  to  the  April  and  July  terms  of  court,  in  the 
year  1867,  the  writs  being  levied  upon  the  same  property, 
and  all  of  the  suits  pending  at  the  same  time.  The  property 
was  sold,  and,  as  we  have  seen,  all  of  the  creditors,  includ- 
ing Moller  and  the  appellant,  whose  suits  were  pending 
contemporaneously,  were  entitled  to  share  in  the  proceeds. 
Woodbury  and  Tierney  were  upon  equal  terms,  but,  in 
virtue  of  the  prior  service  of  their  writs,  they  were  entitled 
to  be  first  paid  in  full.  Moller,  the  appellant  and  the  other 
creditors  who  sued  at  the  July  term  of  court,  were  upon 
equal  terms,  but  having  brought  their  suits  to  a term  of 
court,  subsequent  to  a term  at  which  Woodbury  and 
Tierney  sued,  their  liens  were  subordinate  to  the  liens  of 
the  creditors  last  named. 

By  the  sale  of  the  property  the  proceedings  became  fruit- 
ful, and  the  remedy  which  the  creditors  sought  was  obtained. 
The  right  to  participate  in  the  proceeds  of  the  attached  prop- 
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erty  was  then  enjoyed  by  the  appellant,  if  any  thing 
remained  after  paying  the  Woodbury  and  Tierney  judgments, 
and  if  nothing  was  received  by  him  it  was  because  the  pro- 
ceeds were  not  greater  than  the  sum  of  the  W oodbury  and 
Tierney  judgments,  and  not  from  any  defect  in  the  law.  It 
matters  not  that  the  property  was  sold  upon  execution  issued 
upon  the  judgments  of  Woodbury  and  Tierney,  the  other 
suits  were  pending  at  the  time  of  sale,  and  all  were  entitled 
to  participate  in  the  proceeds,  giving  to  each  his  due  share 
and  preference  as  fixed  by  law.  The  appellant,  having  once 
enjoyed  the  right  to  share  in  the  proceeds  of  the  attached 
property,  cannot  again  claim  that  right.  With  the  sale  of  the 
property  and  the  distribution  of  the  fund,  the  attachment 
proceedings  as  such  ended.  If  the  appellant  obtained  judg- 
ment in  personam,  he  may  collect  it  in  any  way  known  to 
the  law,  but  his  right  so  to  proceed  is  secured  by  the  judg- 
ment rather  than  the  attachment.  Probably  one  who  has 
obtained  judgment  in  rent  may  redeem  the  property  affected 
by  his  judgment  from  another  sale,  but  if  so,  the  right  b 
secured  to  him  as  a judgment  creditor,  not  by  the  attach- 
ment as  such.  But  it  is  not  necessary  to  decide  this  point, 
inasmuch  as  no  question  is  made  touching  the  regularity 
of  Moller’s  proceedings,  and  we  are  now  only  concerned 
with  the  distribution  of  the  funds  received  from  the  sale  of 
the  property  under  his  execution. 

It  appears  to  be  unnecessary  to  advert  to  the  doctrine 
often  recognized  by  the  supreme  court  of  the  State  of  Illi- 
nois, that  a redeeming  creditor,  or  the  purchaser  at  the  sale 
made  after  redemption,  is  subrogated  to  the  rights  of  the 
first  purchaser.  McLagan  v.  Brown , 11  111.  519 ; John- 
son et  al.  v.  Baker,  38  id.  98  ; Blair  et  al.  v.  Chamberlain 
et  al.,  39  id.  521 ; Massey  v.  Weslcolt  et  al.,  40  id.  160. 

It  is  difficult  to  harmonize  Turney  et  al.  v.  Young,  22 
111.  255,  with  the  foregoing  cases,  but  if  it  is  opposed  to 
them  it  must  be  regarded  as  overruled  by  later  decisions. 
If,  according  to  this  doctrine,  the  purchaser  at  the  sale  after 
redemption  acquired  a right  beginning  with  the  sale  under 
the  Woodbury  and  Tierney  judgments,  certainly  the  right 
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of  the  appellant  to  satisfaction  from  the  property  was  extin- 
guished by  the  sale  last  mentioned.  In  conclusion,  it  is 
well  to  notice  that  the  statute  under  which  the  creditor  Mol- 
ler  redeemed,  and  upon  which  his  claim  to  the  money 
obtained  upon  sale  of  the  property  under  his  execution  is 
founded  (Laws  1861,  p.  267,  § 15),  is  not  at  all  ambigu- 
ous. The  right  to  redeem  is  given  to  “ any  judgment  cred- 
itor,” without  reference  to  the  character  of  his  judgment  or 
the  manner  in  which  it  was  obtained,  and  whether  it  is  or  is 
not  a lien  upon  the  estate  to  be  redeemed.  The  sole  quali- 
fication necessary  to  the  right  of  redeeming  is,  that  the 
party  claiming  such  right  shall  be  the  judgment  creditor  of 
the  debtor  who  owned  the  estate  which  he  seeks  to  redeem. 
It  is  also  declared  that  if  the  property  redeemed  shall  sell 
for  more  than  the  redemption  money  and  interest,  “the 
excess,  over  and  above  the  amount  of  the  same,  shall  be 
applied  as  a credit  on  the  execution  under  which  the 
redemption  shall  have  been  made.” 

If  in  any  case  it  should  be  adjudged  that  there  was  a 
charge  upon  the  estate  redeemed  under  this  plain  declara- 
tion of  the  statute,  it  is  doubtful  whether  the  money 
obtained  by  sale  after  redemption  could  be  applied  to  the 
satisfaction  of  such  charge.  I am  inclined  to  think  that  the 
law  holds  out  to  every  judgment  creditor  the  inducement  to 
redeem,  that  he  shall  have  in  satisfaction  of  his  judgment 
whatever  he  can  obtain  over  and  above  the  amount  of  his 
disbursements  upon  another  sale  of  the  property.  But  as 
before  stated,  appellant's  right  to  satisfy  his  judgment  out 
of  the  property  attached  by  bi  n arose  and  was  enjoyed 
upon  the  first  sale  thereof  and  cannot  be  asserted  again. 

Therefore  the  judgment  of  the  district  court  is  affirmed. 

Affirmed. 

Attachment  Creditors. — Whero  wdo  nn<W  ono  of  two  attachment*  merely  transfers 
the  attachment  lien  from  the  property  to  the  fund:  Cta/tOi  v.  Dogyett,  a Colo.  415. 


Howard  ®.  Sherwood. 

Arbitrament  — evidenct  of  tubmittion.  A certificate  of  a county  clerk,  to  the 
effect  that  a controversy  relating  to  a mole  was  submitted  to  him  by 
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agreement  of  the  parti  OR  claiming  tin;  mule,  is  not  evidence  that  the  parties 
did  bo  agree. 

Possession  — illegal  award  — evidence.  A certificate  of  a county  clerk,  *o  the 
effect  that  a controversy  relating  to  a mule  was  submitted  to  him  by  agree- 
ment of  parties,  and  that  the  property  was  awarded  to  the  defendant,  can- 
not be  given  in  evidence  to  show  that  the  possession  of  the  defendant  was 
lawful. 

Demand  and  refusal  in  replevin  — evidence.  In  an  action  of  replevin  it 
appeared  that  plaintiff  demanded  the  property  from  the  defendant  the  day 
liofore  the  suit  was  commenced,  and  the  defendant  agreed  to  take  the 
property  to  a place  named  on  the  following  day.  On  the  following  day  the 
suit  was  commenced  and  the  defendant  contested  It  at  every  step.  Held, 
that  there  was  sufficient  evidence  of  demand  and  refusal. 

It  is  not  necessary  that  a defendant  in  replevin  should  expressly  refuse  to 
comply  with  a demand  for  property.  If  he  neglect  to  deliver  it  and  con- 
test the  suit,  he  cannot,  after  verdict,  be  permitted  to  say  that  he  intended 
to  avoid  litigation  by  surrendering  the  property  before  suit. 

Appeal  from  District  Court , Jejferson  County. 

At  the  trial,  J.  W.  Mosby  testified  on  behalf  of  the 
plaintiff,  that  the  plaintiff  demanded  the  property  from  the 
defendant,  at  Boulder,  before  the  commencement  of  the 
suit ; the  defendant  had  the  mule  in  his  possession  at  that 
time;  the  mule  belonged  to  plaintiff;  the  demand  was 
made  the  day  before  this  suit  was  commenced. 

On  e >ss-examination,  the  witness  testified  that  plaintiff 
had  possession  of  the  mule  and  used  it  in  1865  ; the  mule 
left  in  January  or  February,  I860.  I next  saw  it  in  defend- 
ant’s possession  ; plaintiff  told  defendant  it  was  his  mule 
and  he  had  fetched  a witness  to  prove  it ; plaintiff  left  the 
mule,  and  defendant  agreed  to  bring  it  to  Boulder  City  that 
evening  or  next  day;  defendant  took- the  mule  to  Boulder 
the  next  day ; he  did  not  deliver  it  to  plaintiff. 

George  R.  Strouse  testified  that  he  knew  the  mule  and 
that  it  belonged  to  plaintiff. 

The  defendant  offered  a transcript  from  the  records  of 
Boulder  county,  which  consisted  of  a subpoena  issued  by 
James  Hubbard,  a justice  of  the  peace,  directed  to  a con- 
stable, commanding  him  to  summon  three  persons  named 
to  testify  concerning  the  description  and  value  of  certain 
property  taken  up  as  “estray”  by  defendant  below.  An 
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affidavit,  by  defendant  below,  respecting  certain  property 
taken  up  by  him  as  “ estray,”  among  which  was  one  brown 
mule,  also  the  report  of  certain  appraisers  as  to  the  value 
of  the  property  taken  up  by  defendant  below ; also  a cer- 
tificate of  the  county  clerk  of  Boulder  county,  as  follows : 

“ J.  M.  Sherwood  1 

V.  > 88. 

N.  M.  Howard.  ) 

“ The  above  entitled  cause  coming  on  to  be  heard  before  the  county 
clerk  of  Boulder  county,  Col.  ter.,  this  17th  day  of  June,  A.  D.  1867. 
By  agreement  of  the  parties  to  have  the  title  of  one  brown  mare 
mule  branded  on  left  shoulder  with  figure  (5),  taken  up  by  N.  M. 
Howard,  and  now  claimed  by  Jessy  Sherwood,  adjusted. 

“ 'Whereupon,  after  hearing  the  evidence  of  both  parties,  it  was 
decided  against  the  said  Sherwood,  and  the  property  in  controversy 
was  not  the  property  of  said  Sherwood,  and  that  he  was  not  entitled 
to  the  possession  thereof,  but  that  the  said  N.  M.  Howard  wa* 
entitled  to  the  possession  thereof. 

“ W.  A.  Corson, 

“ County  clerk  of  Boulder  county,  G.  T" 

Plaintiff  objected  to  these  papers,  and  the  court  excluded 
them. 

Mr.  Justice  Gorsline  did  not  participate  in  the  decision. 

Mr.  G.  Berkley,  Mr.  G.  W.  Chamberlin,  and  J.  P. 
Bostwick,  for  appellant. 

Hallett,  C.  J.  Upon  the  trial  in  the  court  below,  a 
transcript  of  the  record  of  Boulder  county,  showing  that 
upon  a hearing  before  the  clerk  of  that  county,  the  property 
in  controversy  was  awarded  to  appellant,  was  offered  as 
evidence,  and,  upon  objection  by  appellee,  excluded  from 
the  jury.  It  is  contended  that  this  paper  should  have  been 
admitted  for  the  purpose  of  showing  that  appellant’s  pos- 
session of  the  mule  was  lawful,  and  that  such  possession 
would  only  become  unlawful  upon  demand  made  after  the 
award  made  by  the  county  clerk,  and  a refusal  by  appellant 
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to  deliver  the  property.  The  argument  is  founded  upon  the 
assumption  that  appellee  agreed  with  appellant  to  submit 
the  matters  in  controversy  to  the  decision  of  the  county 
clerk.  There  is  no  evidence  of  any  such  agreement  and 
therefore  the  argument  fails.  It  is  true,  that  it  is  stated  in 
the  transcript  that  the  clerk  proceeded  upon  the  agreement 
of  the  parties,  but  it  is  not  necessary"  to  say  that  this  is  not 
sufficient.  As  there  is  no  evidence  of  any  authority  in  the 
clerk  to  decide  the  controversy  the  paper  was  properly 
excluded.  There  are  other  objections  to  the  transcript,  but 
it  is  not  necessary  to  dwell  upon  them. 

It  is  also  urged  that  the  evidence  in  the  court  below  was 
not  sufficient  to  show  a demand  and  refusal.  Upon  this 
point  there  was  evidence  tending  to  prove  that  appellee 
demanded  the  property  the  day  before  the  suit  was  com- 
menced, and  that  appellant  agreed  to  take  it  to  Boulder  the 
next  day.  In  accordance  with  this  agreement  the  mule  was 
taken  to  Boulder  on  the  following  day,  when  appellee 
replevied  it.  Respecting  the  demand  there  seems  to  be  no 
question,  and  if  we  connect  the  evidence  with  the  acts  of 
appellant  as  shown  by  the  record,  the  refusal  will  be  no 
less  clear.  When  appellant  arrived  at  Boulder  on  the  dayr 
the  suit  was  brought,  he  did  not  surrender  the  property  to 
appellee,  but,  upon  service  of  the  writ,  he  gave  bond  and 
retained  possession  of  it  and  contested  the  suit  at  every 
step.  If  he  had  delivered  the  property  at  that  time,  even 
if  the  writ  had  been  in  the  hands  of  the  officer,  the  contro- 
versy would  have  been  reduced  to  a question  of  costs. 
Upon  this  point  the  acts  of  appellant  are  as  convincing  as 
the  most  positive  testimony.  He  had  the  opportunity  to 
comply  with  appellee’s  demand  for  the  property,  and  he 
declined  to  accept  it.  If  he  took  the  property  to  Boulder, 
for  the  purpose  of  surrendering  it  to  appellee,  he  could 
have  done  so,  and  the  fact  that  he  did  not  deliver  it  was 
snfficient  to  warrant  the  jury  in  finding  that  he  had  no 
intention  to  give  it  up  without  litigation.  It  is  not  necessary 
that  a defendant  in  replevin  should  expressly  refuse  to 
comply  with  a deinaud  for  property.  If  he  neglect  to 
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deliver  it  and  contest  the  suit,  he  cannot,  after  verdict,  be 
permitted  to  say  that  ho  intended  to  avoid  litigation  by 
surrendering  the  property  before  suit.  Other  errors  assigned 
have  not  been  mentioned  in  the  argument,  and  we  think  it 
unnecessary  to  notice  them. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 


Smith  v.  The  People. 

Record  — common  law  — hoic  constituted.  At  common  law  the  testimony  of 
witnesses,  the  opinions  of  the  court  upon  questions  of  evidence,  the  charge 
of  the  court  to  the  jury,  and  other  incidents  attending  the  trial  of  a cause, 
did  not  appear  in  the  record. 

Record  — bill  or  exceptions  — statute  of  Westminster.  The  statute  of 
Westminster  which  gave  the  bill  of  exception  had  no  application  to  crlml- 
nal  causes. 

Record  — hill  of  exception*  in  criminal  cause.  A statute  of  this  territory  (4 
Seas.  02)  makes  it  the  duty  of  a judge  to  sign  and  seal  a bill  of  exceptions 
in  a criminal  cause,  when  tendered  to  him,  and  provides  that  such  hill  of 
exceptions  shall  be  filed  by  the  clerk  and  shall  become  a part  of  the 
record  of  such  cause. 

Record  of  exceptions  — how  made.  Exceptions  to  tho  rulings,  opinions  and 
decisions  of  the  court  form  no  part  of  the  record  until  they  are  reduced  to 
writing  and  signed  and  sealed  by  the  judge. 

And  if  no  exception  to  the  rnling  or  decision  of  the  court  Is  taken  at  the  trial, 
the  ruling  or  decision  cannot  be  put  on  record. 

Error  — mutt  appear  of  record.  And  error  cannot  be  assigned  as  to  matters 
not  of  record. 

Error  — instruction*  not  excepted  to.  Where  no  exceptions  were  taken  to  the 
ruling  of  the  court  as  expressed  in  the  instructions  to  the  jury,  error  can- 
not be  assigned  as  to  such  ruling. 

Verdict  of  ouilty  — sufficiency.  Upon  an  indictment  for  murder  a verdict 
of  guilty  is  a conviction  of  the  offense  charged  in  the  indictment. 

New  trial  — verdict  supported  by  evidence.  Where  the  prisoner  went  to  the 
house  of  deceased  with  R.  and  after  some  words  with  deceased  the  prisoner 
knocked  him  down,  and  thereupon  II.  put  a rope  around  deceased's  neck 
and  strangled  him  to  deatii,  and  the  prisoner  and  R.  carried  deceased's 
body  some  distunce  from  the  house  where  the  homicide  was  committed 
and  threw  it  into  a running  shaft,  a new  trial  will  not  be  granted  on  lbs 
ground  that  the  evidence  is  not  snlliclcnt  to  support  a verdict. 

VOL.  I.  —16 
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Homicide  — intent  — unlawful  net.  If  two  or  more  persons  combine  to  do 
an  unlawful  act.  and  in  the  prosecution  of  the  unlawful  design  dauh 
ensue  to  any,  the  killiug  will  be  murder  as  to  all  of  the  participants  imho 
unlawful  purpose. 

The  prisoner  having  made  a violent  assault  upon  deceased  and  having 
assisted  in  carrying  away  and  concealing  deceased's  body,  even  if  the  till- 
ing was  done  by  another,  the  prisoner  must  be  regarded  as  aiding,  abetting 
and  assisting  in  the  perpetration  of  the  crime. 

New  TitiAX.  — newly -discovered  evidence.  A new  trial  will  not  be  granted  to 
enable  the  prisoner  to  obtain  evidence  which  does  not  tend  to  eicaae  or 
mitigate  the  crime. 

Error  to  District  Court , Gilpin  County. 

The  plaintiff  in  error  was  indicted  for  the  murder  of  Wm. 
Hamblin,  and  the  jury  found  him  guilty.  At  the  trial  the 
evidence  was  as  follows  : 

John  Y.  Glendenin  testified : In  February  last  I was 
called  by  Sheriff  Grimes  to  attend  a coroner’s  inquest  upon 
the  body  of  William  Hamblin.  I went  over  with  others  and 
found  the  man  in  a shaft ; we  got  the  body  out  of  the  shaft  ; 
there  was  a rope  around  the  neck  and  another  around  one 
of  the  wrists ; I cut  the  rope  off  with  a knife ; there  were 
gashes  on  Hamblin’s  head.  We  examined  in  the  house  and 
found  a pool  of  blood  by  the  door,  and  this  stick  (here  the 
witness  identified  the  stick) ; there  was  hair  on  one  of  these 
knots  and  the  stick  was  colored  by  blood.  The  place 
where  the  body  was  found  and  the  house  are  in  Gilpin 
county. 

Joseph  Harper  testified : I was  down  the  road  between 
here  and  the  gate  and  saw  some  men  gathered  together,  and 
they  were  talking  about  this  murder,  etc.  The  prisoner  and 
several  men  were  there  ; some  of  the  men  asked  the  pris- 
oner questions  ; they  asked  him  what  made  him  do  such  a 
horrible  deed,  and  what  he  hit  him  with  ? the  prisoner  said 
he  got  mad  and  hit  him  with  the  stool  he  was  sitting  on  and 
knocked  him  down.  He  said  he  was  likely  to  get  up  again 
and  he  hit  him  with  a chunk  of  wood  and  knocked  him  down 
again.  The  murder  occurred  a night  or  two  before  tills  con- 
versation ; the  prisoner  said  that  in  struggling  around 
H blin  made  such  a fuss  that  they  put  a string  around  Ins 
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neck  and  another  around  his  arm,  and  hauled  him  off  and 
put  him  in  a shaft.  Both  of  them  hauled  him  up  the  hill, 
one  started  with  him  and  the  other  gathered  hold  and 
helped.  The  prisoner  said  he  was  sorry  that  he  did  it.  He 
said  that  he  knocked  Hamblin  down  twice ; there  was  con- 
siderable chat  there  which  I do  not  now  recollect ; no 
threats  toward  the  prisoner  were  made  ; we  were  sitting  on 
a wood  pile  at  the  time  of  the  conversation,  and  the  piisoner 
said  that  the  name  of  the  man  who  helped  him  was  Robert 
Reynolds. 

Cross-examination  : There  were  about  five  men  present  at 
the  conversation  with  defendant ; Mr.  Brown,  the  officer,  was 
there;  I don’t  recollect  the  others  who  were  present;  I 
remember  only  Brown  and  the  prisoner  ; I then  supposed 
that  defendant  was  a prisoner  and  in  charge  of  the  officer  ; 
I cannot  tell  what  was  said  before  I came  there  ; they  were 
about  sitting  down  when  I came  in  sight ; I do  not  know 
whether  or  not  I heard  all  of  the  conversation  ; I am  sure 
the  prisoner  said  he  got  mad  and  hit  Hamblin  with  a stool ; 
he  referred  to  himself  as  the  person  who  got  mad  ; he  said 
something  about  a chair  I think,  but  I did  not  hear  him  say 
that  Hamblin  struck  him  with  a chair ; I understood  that 
this  man  struck  Hamblin  two  blows,  and  Bob  Reynolds 
struck  the  third  blow.  I cannot  say  that  the  prisoner 
stated  which  of  them  started  to  drag  Hamblin’s  body  to  the 
shaft ; he  said  one  started  and  the  other  took  hold  and 
helped  drag  Hamblin  to  the  shaft ; the  prisoner  said  that  he 
and  Bob  Reynolds  put  Hamblin  in  the  shaft. 

John  C.  Bruce  testified  : I knew  William  Hamblin  in  his 
life-time  ; he  lived  in  Chase  Gulch  and  he  was  a milkman ; 
I saw  his  body  just  after  it  was  taken  from  the  shaft ; the 
shaft  is  twenty  or  thirty  yards  from  the  house,  in  a south- 
easterly direction.  I think  it  is  a little  up  hill  from  the 
house  to  the  shaft ; Hamblin’s  pockets  were  turned  wrong 
side  out  when  I saw  him. 

Dr.  R.  G.  Adudell  testified  : I practice  medicine  and  sur- 
gery ; I saw  the  body  of  William  Hamblin  in  the  shaft 
before  it  was  taken  out ; the  feet  were  invisible  from  the 


Digitized  by  Google 


124 


Smith  v.  The  People. 


[JulyT., 


top  ; from  the  position  in  which  Hamblin  lay  in  the  shaft,  I 
supposed  he  was  thrown  in  by  two  persons ; if  he  had  been 
thrown  in  by  one  person  the  body  would  have  gone  out  of 
sight ; I don't  remember  whether  the  body  lay  on  the  side 
or  upon  the  face  ; the  body  of  Hamblin  was  taken  out  of 
the  shaft ; there  was  a ragged  wound  on  the  top  of  the  fore- 
head, a rope  around  the  neck  very  tight,  and  another  rope 
around  the  wrist ; the  rope  around  the  neck  was  very  tight, 
it  was  buried  in  the  neck  about  two-thirds  its  width ; in 
carrying  the  body  from  the  house  to  the  shaft,  some  places 
it  was  carried  clear  of  the  ground  and  others  it  was  allowed 
to  drag  upon  the  ground  ; Hamblin  might  have  been  dead 
twelve  or  fifteen  hours  when  we  came  there  ; there  was  still 
warmth  in  the  stove  in  the  house  when  we  came  there ; the 
fire  had  not  burned  down  ; I think  Hamblin  was  still  alive 
when  the  rope  was  put  around  his  neck ; he  came  to  his 
death  by  strangulation  ; the  blow  on  the  head  would  knock 
him  down. 

Cross-examination : I think  that  the  body  of  Hamblin 
was  dropped  into  the  shaft,  not  thrown  down  ; the  position 
of  the  body  showed  this  ; if  the  body  had  been  thrown  in 
it  would  have  been  doubled  up  more  ; I think  Hamblin  died 
of  strangulation  produced  by  the  rope  around  his  neck;  1 
am  inclined  to  believe  he  was  dead  before  he  was  taken  from 
the  house  ; I think  Hamblin  was  taken  to  the  shaft  by  two 
persons  ; I did  not  see  any  signs  of  his  being  dragged  by 
one  person,  but  he  might  have  been  dragged  by  one  person 
near  the  door ; the  marks  on  the  ground  were  of  the  hips 
dragging  and  not  the  limbs  ; there  were  no  marks  of  the 
heels  upon  the  ground  ; the  appearances  were  of  the  body 
being  carried  by  one  person  at  the  head  and  another  at  the 
feet,  and  the  hips  sometimes  dragging  on  the  ground ; I did 
not  see  in  or  about  the  house  any  rope  of  the  kind  which 
was  around  Hamblin’s  neck  ; the  rope  around  the  neck  was 
of  a different  twist  from  that  in  the  house ; it  had  evidently 
been  brought  there. 

lliuds  testified  : I was  upon  the  coroner’s  inquest  touch- 
ing Hamblin’ s death  ; before  the  body  was  brought  up  from 
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tlie  shaft  we  could  see  it ; it  lay  upon  the  back  ; the  body 
had  moved  very  little  from  where  it  first  struck ; I saw 
the  body  when  it  was  hoisted  from  the  shaft ; the  pockets 
were  turned  wrong  side  out ; there  were  two  cords  around 
Hamblin’s  neck  ; one  of  the  cords  was  tied  very  tightly  and 
the  other  one  loosely  ; there  was  no  rope  about  the  house 
like  the  one  that  was  tight  on  the  neck  ; there  was  rope  in 
the  house  like  the  one  that  was  loose  on  the  neck ; there 
was  water  on  the  stove  in  the  house  which  was  warm  ; there 
were  gashes  on  Hamblin’s  head  that  could  have  been  made 
with  this  stick  (referring  to  the  stick  mentioned  by  Mr. 
Glendenin,  in  his  testimony). 

Samuel  Merrick  testified : I live  between  Smith’s  Rancho 
and  Clear  Creek,  four  miles  below  Black  Hawk.  The  next 
morning  after  the  killing  of  Hamblin,  two  men  stopped  at 
my  house  and  got  breakfast,  and  this  man  here  (the  pris- 
oner) looks  like  one  of  them ; tliey  came  soon  after  it  was 
light ; I had  just  got  up  in  the  morning. 

Cross-examination  : This  man  looks  very  much  like  one 
of  the  men  that  stopped  there  that  morning  for  breakfast ; 
he  is  of  the  same  build,  I suppose  that  he  is  one  of  the  men. 

John  C.  Bruce,  re-called,  testified : I think  I have  seen  the 
defendant  down  by  Fitzpatrick’s  mill,  in  Black  Hawk.  He 
was  with  another  colored  man.  They  went  off  up  Chase’s 
Gulch.  I saw  them  about  half-past  five  or  six  o’clock  one 
Saturday  night  before  the  killing  of  Hamblin.  Hamblin 
was  killed  on  Sunday,  and  this  was  the  Saturday  night 
before  that. 

Cross-examination  : I know  this  man’s  countenance,  and 
I think  he  is  the  same  man  I saw  near  Fitzpatrick’s  mill. 

Chelton  M.  Grimes  testified  : I am  the  sheriff  of  Gilpin 
county  ; I have  had  the  defendant  in  my  charge  since  about 
the  middle  of  February  last.  We  have  talked  frequently 
about  the  murder  of  Hamblin.  I never  made  any  threats 
against  the  prisoner  or  held  out  any  inducements  to  him  to 
get  a confession.  The  prisoner  said  that  he  got  into  a bad 
scrape,  that  it  was  Reynolds’  fault,  and  that  Reynolds  got 
him  to  go  there  with  him.  The  prisoner  said  that  Hamblin 
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used  words  that  he  did  not  like  and  then  he  struck  Hamblin 
with  a chair ; that  then  Bob  struck  Hamblin,  and  then  he 
threw  something  at  Hamblin  ; I think  it  was  a stick  of 
stove  wood,  and  hit  Hamblin  on  the  shoulder  and  Hamblin 
fell  down.  That  Bob  then  hit  Hamblin  on  the  head  with  a 
stick  of  stove  wood,  and  Hamblin  commenced  groaning  and 
making  a noise,  and  Bob  put  the  rope  around  Hamblin’s 
neck  to  prevent  him  from  making  the  noise.  The  prisoner 
said  that,  when  Bob  put  the  rope  around  Hamblin’s  neck, 
he  told  Bob  that  was  wrong,  and  asked  him  how  he  would 
like  to  be  served  that  way.  Bob  said  it  made  no  difference, 
he  was  dead  any  how. 

He  said  that  Bob  put  the  rope  around  Hamblin’s  wrist 
and  asked  him  to  help  take  Hamblin  to  the  shaft  and  throw 
him  in.  The  prisoner  said  he  refused  to  help  Bob  at  first; 
that  Bob  dragged  Hamblin  out  of  the  house  and  then  he, 
the  prisoner,  helped  until  they  got  to  the  shaft,  and  then 
Bob  threw  Hamblin  into  the  shaft.  The  prisoner  said  that 
Bob  went  down  to  the  house  and  he  went  down  to  the  cabin 
below  and  stayed  there  until  nearly  morning,  and  then  Bob 
came  down  and  they  started  off  together.  He  said  they 
went  down  near  the  Child’s  House,  at  foot  of  Guy  Hill, 
and  stopped  in  the  woods  and  counseled  for  awhile,  and 
finally  went  down  to  the  Child’s  House,  where  they  had 
been  stopping  before.  The  prisoner  said  he  was  very  sorry 
for  it ; that  he  had  never  done  any  thing  like  it  before. 
Bob  said  that  he  was  not  sorry ; that  he  had  done  the  like 
before  many  a time.  The  prisoner  said  they  were  stopping 
at  the  Child’s  House  before  the  murder ; that  they  left  the 
Child's  House  the  evening  of  the  murder  and  came  up  to 
Hamblin’s.  The  prisoner  said  they  left  the  Child’s  House 
to  come  up  to  see  Mr.  Pickle  to  get  some  money  he  was 
owing  them  for  wood  and  to  go  to  Hamblin’s  and  get  some 
blankets  Hamblin  had  of  theirs  ; that  they  did  not  see  Mr. 
Pickle;  that  when  they  got  opposite  Mr.  Pickle’s  house 
Bob  didn’t  want  to  go  there,  but  wanted  to  go  up  to  Hamb- 
lin’s ; that  they  went  to  Hamblin’s  about  dark  and  stayed 
there  some  time  — several  hours — before  any  difficulty 
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commenced.  The  prisoner  could  not  tell  what  time  he  left 
Hamblin’s  house  ; it  was  some  time  in  the  night ; he  sup- 
posed about  eleven  o’clock.  This  conversation  occurred 
about  the  first  opportunity  the  prisoner  had  to  talk  to  me 
after  he  was  put  in  jail ; the  prisoner  was  very  anxious  to 
talk  to  me.  I think  the  first  conversation  I had  with  him 
was  before  the  coroner’s  inquest  was  held.  I guess  it  was 
the  first  evening  after  he  was  brought  in  ; on  going  in  the 
jail  the  prisoner  was  frightened  at  the  crowd  around  the 
jail,  but  he  seemed  content  when  I told  him  that  he  was  in 
no  danger  there  in  the  jail,  that  the  crowd  couldn’t  get  in 
there.  I do  not  think  the  conversation  was  long  after  the 
prisoner  was  put  in  jail.  After  Robert  Reynolds  was  put 
in  he  made  about  the  6ame  statement  as  the  defendant. 
The  defendant  said  Bob  locked  the  door  of  Hamblin’s 
house  and  threw  the  key  away,  and  Hob  said  the  same  ; 
they  described  the  place  where  the  key  was  thrown,  and 
Mr.  Hamblin,  the  brother  of  the  deceased,  afterward  found 
it  there.  I have  talked  with  the  prisoner  about  the  matter 
frequently,  and  there  has  been  nothing  like  a denial  of 
guilt  on  his  part  until  within  a few  days. 

Cross-examined : At  the  time  of  the  first  conversation 
with  the  prisoner  there  was  no  excitement  out  of  doors. 
There  was  a crowd  around  the  door  when  the  prisoner  was 
put  in  jail,  but  they  went  away  soon,  and  at  the  time  of  the 
conversation  there  was  none  there.  The  conversation  was 
two  or  three  hours  after  the  crowd  had  left ; the  defendant 
did  not  seem  to  be  excited.  The  defendant  said  that  they 
were  disputing  with  Hamblin  about  blankets ; that  Hamblin 
refused  to  give  them  the  blankets,  and  he  struck  Hamblin 
with  the  stool ; that  Hamblin  struck  back  and  then  Bob 
joined  in  the  fight.  I think  he  said  Hamblin  ordered  them 
out  of  doors.  Defendant  did  not  speak  of  time  passing 
between  the  time  Bob  got  Hamblin  out  of  doors  and  the  time 
they  hauled  him  off  to  the  shaft ; defendant  said  that  Bob 
threw  Hamblin  into  the  shaft.  I think  defendant  said  that 
he  stepped  out  of  the  door  where  so  much  blood  was,  while 
the  body  was  there.  Defendant  did  not  say  that  Bob  used 
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threats  to  com pel  him  to  help  haul  the  body  of  Hamblin 
away  ; it  seemed  that  Hamblin  and  the  defendant  disputed 
altogether,  and  Bob  had  nothing  to  say  until  the  fight  begun ; 
they  talked  quietly  for  some  time  before  the  difficulty  arose. 
Within  the  last  few  days  the  defendant  has  said  that  Bob 
was  guilty,  and  he,  the  defendant,  was  not  guilty. 

Re-direct : Bob  Reynolds  was  arrested  and  brought  in 
four  or  five  days  after  the  defendant  was  arrested. 

A portion  of  the  charge  which  was  given  to  the  jury  was 
as  follows : 

“In  no  view  which  can  be  taken  of  the  evidence  in  this 
cause  is  the  accused  guilty  of  manslaughter;  if  not  guilty 
of  the  crime  charged  in  the  indictment,  he  is  not  guilty  of 
any  crime  whatsoever  under  the  law.” 

No  exception  was  taken  to  any  portion  of  the  charge. 
The  counsel  for  plaintiff  in  error  contended  that  this  instruc- 
tion was  erroneous.  The  jury  returned  a verdict  of  guilty, 
and  a motion  for  new  trial  being  made  and  overruled,  the 
plaintiff  in  error  excepted  to  the  ruling  of  the  court  upon 
that  motion.  Upon  the  hearing  of  the  motion  for  new  trial, 
certain  affidavits  were  read  as  follows : 

“ The  People  of  the  Territory  of  Colorado 

v. 

George  Smith. 

George  Smith,  being  first  duly  sworn,  says  he  has  heard 
the  affidavit  of  Clara  Brown  read  and  knows  its  contents, 
that  he  was  not  aware  of  the  existence  of  any  such  testimony 
as  that  contained  in  the  said  affidavit  until  after  his  trial ; 
that  ho  did  the  best  he  could  to  prepare  for  liis  trial,  and 
told  his  counsel  and  others  for  what  purpose  he  went  to  the 
house  of  William  Hamblin,  and  that  such  purpose  was  to 
get  his  blankets ; that  he  had  no  knowledge  that  said 
Hamblin  intended  to  keep  said  blankets  until  he  arrived 
there,  and  that  he  had  no  knowledge  whatever  that  said 
Hamblin  had  declared  his  intention  so  to  do  until  after  the 
trial  of  the  cause  ; that  he  revealed  his  own  case  to  his 
counsel  and  made  every  effort  possible  in  his  circumstances 
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to  prepare  for  his  defense ; that  his  failure  to  discover  the 
evidence  contained  in  the  affidavit  of  Clara  Brown  is  not 
the  result  of  his  negligence,  but  that  such  failure  is  to  be 
attributed  to  the  fact  that  the  same  never  was  divulged  to 
any  one  until  after  his  trial. 

The  People  of  the  Territory  of  Colorado 

v. 

George  Smith. 

Clara  Brown,  being  first  duly  sworn,  says  she  is  a 
resident  of  Gilpin  county,  and  knew  William  Hamblin 
during  his  life-time ; that  on  the  Thursday  morning  pre- 
vious to  the  Saturday  on  which  he  was  killed,  said  Hamblin 
was  at  her  house  in  Central  City  in  said  county ; that  on 
said  morning  she  had  a conversation  with  him,  said  Hamblin, 
in  respect  to  some  colored  men  that  had  been  stopping  over 
with  him  in  a cabin,  and  had  been  chopping  wood  ; that  said 
Hamblin  complained  that  said  colored  men  had  used  him 
badly,  had  taken  away  his  pistol  and  some  cups  and  plates 
belonging  to  him  ; but  that  he,  Hamblin,  had  then  in  his 
possession  some  blankets  belonging  to  them,  enough  to 
make  him  whole  in  respect  to  the  property  taken  away  by 
them  ; that  she  never  told  this  conversation  to  said  George 
Smith  or  his  counsel  before  the  trial  of  said  cause,  and  that 
she  never  supposed  the  same  could  ever  have  any  thing  to 
do  with  the  trial  of  said  Smith  until  after  the  trial,  and  she 
had  heard  what  said  Smith  had  said  as  to  going  to  the  house 
of  said  Hamblin  to  get  his  blankets. 

Messrs.  Johnson  & Teller  and  Messrs.  Royle  & 
Butler,  for  plaintiff  in  error. 

Mr.  I.  N.  Wilooxen  and  Mr.  C.  C.  Post,  for  the  people. 

Gorsline,  J.  The  plaintiff  in  error,  George  Smith,  was 
indicted  at  the  May  term,  1868,  of  the  district  court  of 
Gilpin  county,  for  the  murder  of  William  namblin.  He 
was  arraigned  and  pleaded  not  guilty,  and  was  tried  at  the 
same  term,  the  chief  justice  presiding.  The  jury  returned 
Vol.  I — 17 
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a verdict  of  guilty,  and  the  prisoner  sued  out  a writ  of  error 
from  this  court.  There  were  no  exceptions  taken  at  the 
trial  to  the  decisions  of  the  court  in  admitting  or  rejecting 
testimony,  or  to  the  instructions  given  to  the  jury  in  behalf 
of  the  people,  or  to  the  refusal  by  the  court  to  give  instruc- 
tions asked  for  by  the  prisoner.  The  only  exception  taken 
was  to  the  decision  of  the  court  in  overruling  the  motion 
for  a new  trial  interposed  by  the  prisoner. 

The  argument  of  the  case  in  this  court  was  not  confined 
to  the  exception  taken  as  mentioned  above,  but  extended  to 
a discussion  of  such  instructions  given  by  the  court  below, 
as  the  counsel  for  the  prisoner  conceived  to  be  erroneous, 
and  to  the  refusal  to  give  other  instructions  asked  for  by  the 
prisoner.  We  permitted  this,  reserving  the  right  to  consider 
whether  we  could,  in  accordance  with  the  law,  regard 
matters  which  were  not  contained  in  the  record  before  us. 

It  becomes  us  then  to  determine  on  this  presentation  of 
the  case  the  appellate  jurisdiction  of  this  court,  and  to  ascer- 
tain whether  agreeably  to  the  forms  of  law  we  can  decide 
upon  matters,  which  in  no  legal  manner  have  been  sub- 
mitted for  our  consideration.  At  common  law  a writ  of 
error  only'  carried  to  the  superior  court  such  matters  as 
appeared  of  record.  The  testimony  of  witnesses,  the  opin- 
ions of  the  court  upon  questions  of  evidence,  the  chaige  of 
the  court  and  other  incidents  attending  the  trial  of  a cause 
never  appeared  upon  the  record,  and  therefore  were  never 
removable  by  writ  of  error.  This  rule  being  extended  as 
well  to  criminal  as  to  civil  cases  it  followed,  as  a necessary 
sequence,  that  a person  convicted  of  crime,  although  many 
errors  might  have  intervened  in  the  course  of  the  trial,  was 
remediless  except  by  an  appeal  to  the  consideration  of  the 
same  court  in  which  such  errors  occurred. 

To  remedy  this  evil  the  statute  of  Westminster  2d,  13 
Edward  I,  chapter  31,  was  enacted,  which  gave  the  bill  of 
exceptions.  It  was  considered  in  England,  however,  and  so 
adjudged,  that  this  statute,  although  general  and  unrestricted 
in  its  phraseology'  and  terms,  had  no  application  to  criminal 
causes.  This  statute  has  been  substantially  enacted  in  this 
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territory,  and  we  suspect  in  most  of  the  States  of  the  Union. 
In  some  of  them,  however,  the  courts  being  of  the  opinion 
that  the  statute  did  not  apply  to  criminal  cases,  the  legisla 
tures  of  the  respective  States  were  compelled  to  extend  the 
law  specifically  to  that  class  of  cases.  In  Pennsylvania,  for 
instance,  the  orginal  statute  of  Westminster  2d  was  passed 
in  1792,  yot  the  court  entertaining  the  opinion  that  it  did 
not  apply  to  criminal  cases,  persons  under  conviction  for 
crime  had  no  redress  until  the  year  1860,  when  a law  was 
passed  which  gave  defendants,  under  indictment  for  murder 
or  voluntary  manslaughter,  the  right  to  except  to  the  decis- 
ion of  the  court  upon  any  point  of  evidence  or  law,  which 
exception  should  be  made  a part  of  the  record  as  in  civil 
cases.  Thus  it  will  be  seen  that  in  that  State,  previous  tc 
1860,  a defendant  convicted  of  murder,  notwithstanding 
errors  very  dangerous  to  him  might  have  been  committed 
during  the  progress  of  the  trial,  had  no  remedy  whatever, 
except  perhaps  a motion  for  a new  trial,  addressed  to  the 
same  court  in  which  the  error  occurred.  Our  statute  (Laws 
1865,  page  92)  makes  it  the  duty  of  the  judge  before  whom 
any  case  shall  be  tried  in  the  district  court  to  sign  and  seal 
a bill  of  exceptions  when  tendered  to  him,  and  provides  that 
such  bill  of  exceptions,  when  allowed,  signed  and  sealed  by 
the  judge,  shall  be  filed  by  the  clerk,  and  shall  become  a, 
part  of  the  record  of  such  cause.  It  follows,  then,  that 
exceptions  to  the  “rulings,  opinions  and  decisions  ” of  the 
court,  as  expressed  in  the  statute,  form  no  part  of  the  record 
until  they  are  reduced  to  writing  and  signed  and  sealed  by 
the  judge  ; much  less  can  it  be  said  that  the  proceedings  on 
the  trial  of  a case  form  a part  of  the  record  of  such  case, 
when  no  exceptions  whatever  were  taken  to  the  same.  The 
question  now  arises,  whether  this  court  can,  wo  will  not  say 
with  propriety,  but  according  to  uniform  and  established 
rules  of  law,  take  cognizance  of  such  proceedings  as 
occurred  in  the  progress  of  the  trial,  which  do  not  come 
before  us  in  any  approved  or  legal  manner.  To  this  ques- 
tion there  can  in  our  opinion  be  but  one  answer.  We 
should  wander  very  far  from  the  line  of  our  duty  if  we 
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should  assume  to  determine  matters  which  do  not  appeal 
in  the  record  before  us.  The  evil  consequences  of  such  a 
precedent  would  greatly  outweigh  any  good  or  favorable 
result  which  could  be  derived  in  a particular  case,  however 
important  it  might  be.  It  would  be  contrary  to  the  law  as 
we  understand  it  from  the  nearly  uniform  decisions  of  the 
courts,  and  we  are  bound  to  decide  according  to  law.  By 
doing  so  we  should  undertake  to  review  points  first  made  in 
this  court,  and  not  taken  in  the  court  below  or  made  a part 
of  the  record  of  the  case. 

In  the  case  of  Hopkins  v.  The  Commomceallh,  50  Penn. 
9,  which  was  also  an  indictment  for  murder,  the  chief 
justice,  in  delivering  the  opinion  of  the  court,  with  great 
emphasis  inquires,  in  regard  to  a point  to  which  no  excep- 
tion had  been  taken  at  the  trial,  if  it  would  not  be  an  imper- 
tinent interference  with  the  established  course  of  adminis- 
tering criminal  law  to  obtrude  a discussion  of  the  point 
which  was  suggested  by  counsel  in  the  argument.  And  the 
court,  in  that  case,  held,  that  they  could  not  legally  inquire 
whether  that  part  of  the  charge  of  the  court  below,  to  which 
no  exception  had  been  taken,  was  correct  or  otherwise. 
The  courts  of  this  country,  which  proceed  according  to  the 
course  of  the  common  law,  have  been  nearly  uniform  in 
their  decisions  upon  this  question.  There  is  one  remark- 
able exception,  which  we  will  presently  notice.  The 
supreme  court  of  the  Unitdd  States  has  expressed  but  one 
language,  and  has  always  held  that  objections  to  instruc- 
tions given,  or  to  the  refusal  to  give  instructions  asked, 
can  only'  be  taken  advantage  of  and  preserved  by  bill  of 
exceptions.  Pomeroy’s  Lessee  v.  Bank  of  Indiana , 1 
Wall.  592  : Thompson  v.  Jlif/ys , 5 id.  663.  The  latter  case 
is  somewhat  remarkable  in  this,  that  the  counsel  for  the 
defendant  in  error  waived  the  objection  that  there  was  no 
proper  bill  of  exceptions  to  raise  the  principal  question 
involved  in  the  case.  Notwithstanding  this  waiver,  the 
court  declined  to  discuss  it  on  the  ground  that  the  record 
was  not  properly  before  them.  Justice  Clifford,  in  render- 
ing the  opinion  of  the  court,  says:  “Settled  practice  in 
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this  court  is,  that  neither  the  rulings  of  the  court  in  admit- 
ting or  rejecting  evidence,  or  in  giving  or  refusing  instruc- 
tions, can  be  brought  here  for  revision  in  any  other  mode 
than  by  a regular  bill  of  exceptions.”  And,  in  relation  to 
the  practice  generally,  he  further  says:  “Instructions 
requested  or  given  rest  in  parol,  and  do  not,  in  the  practice 
of  this  court,  or  in  any  other  court  where  the  common  law 
prevails,  become  a part  of  the  record  unless  made  so  by  a 
regular  bill  of  exceptions,  sealed  by  the  judge  who  presides 
at  the  trial.”  The  instructions  which  are  given  or  refused, 
or  whatever  else  may  transpire,  ore  terms,  during  the  trial, 
become  no  part  of  the  record,  any  more  than  do  the  argu- 
ments of  counsel,  until  exceptions  to  the  same  are  signed 
and  sealed  by  the  judge,  when,  upon  filing  the  same  with 
the  clerk,  according  to  the  statute,  they  form  a part  of  the 
record.  There  is  a decision,  however,  in  conflict  with  the 
opinion  we  have  announced  herein,  and,  we  believe,  also 
opposed  to  the  uniform  decisions  of  the  courts  of  common 
laws  in  this  country  and  in  England.  It  is  in  the  case  of 
Falk  v.  The  People , reported  in  42  111.  331.  The  ques- 
tion arose  upon  an  instruction  given  by  the  circuit  court,  to 
which  no  exception  was  taken.  In  the  opinion  of  the  court, 
which  upon  this  point  contained  no  argument,  and  we  sus- 
pect that  court  could  find  neither  reason,  argument  or 
authority  to  sustain  the  extraordinary  decision  which  they 
made,  we  find  the  following  inquiry  : “ Suppose  all  the 
instructions  given  by  a court  to  a jury  in  a capital  case  are 
wrong,  that  they  do  not  announce  correct  legal  principles, 
or,  being  correct,  are  inapplicable  to  the  case,  and  no  excep- 
tions are  taken  to  them,  would  it  be  the  duty  of  an  appellate 
court,  under  such  circumstances,  when  the  record  shows 
the  prisoner  has  been  illegally1'  condemned  by  misapplica- 
tion of  the  law  to  his  case,  and  he  asks  a review  of  the 
proceedings,  that  such  court,  in  the  face  of  the  record, 
should  pronounce  the  sentence  of  death  upon  him?” 
Now,  with  great  deference,  we  say  that  what  is  implied 
by  this  inquiry  is  a begging  of  the  whole  question.  It 
assumes  that,  in  some  manner,  not  by  the  record,  for  as  we 
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have  seen,  the  only  way  to  make  an  instruction  a part  of 
the  record  is  by  exception  signed  and  sealed,  but  perhaps 
by  street  rumor,  by  a newspaper  report,  or  by  what  some 
person  may  have  told  the  court,  they  are  informed  that  a 
certain  instruction  was  given.  The  court  evidently  makes 
a point  that  it  is  a capital  case.  In  Shorter  v.  The  People, 
2 N.  Y.  193,  which  was  an  indictment  for  murder,  the  court, 
certainly  one  of  as  high  authority  as  that  of  Illinois,  speak- 
ing through  Justice  Bronson,  one  of  the  ablest  judges 
who  ever  adorned  the  bench  of  that  State,  says:  “The 

law  concerning  bills  of  exceptions  is  the  same  in  criminal 
as  in  civil  cases,”  and  further  says  : “ We  should  not  allow 
our  feelings  to  draw  us  into  the  making  of  a bad  precedent.” 
In  the  case  of  Gill  v.  The  People , decided  at  the  same  term 
as  Falk  v.  The  People , and  reported  in  the  same  volume, 
which  was  an  indictment  for  an  assault  with  intent  to  kill, 
the  court  absolutely  refused  to  review  the  proceedings  in 
the  circuit  court,  because  they  were  not  preserved  by  bill 
of  exceptions,  and  they  had  no  record  before  them.  It  will 
be  seen,  therefore,  that  the  supreme  court  of  Illinois,  in  the 
case  of  Falk  v.  The  People , not  only  contradicted  their 
former  decisions  but  ignored  the  cases  of  Hopkins  v.  The 
Commonwealth,  Shorter  v . The  People,  Thompson  v.  Riggs, 
and,  we  may  add,  the  opinions  of  respectable  courts  every- 
where. It  may  be  thought  that  we  can  consider  this  case 
as  upon  an  agreed  statement  of  facts.  This  cannot  be  for 
two  reasons.  First,  the  transcript  sent  up  by  the  clerk  of 
the  district  court  does  not  contain,  nor  does  it  pretend  to 
contain  the  facts,  but  it  does  purport  to  contain  the  evi- 
dence, which  consists  of  the  testimony  of  witnesses. 
Second,  Because  the  rulings  and  opinions  of  the  district 
court  cannot  be  reviewed  in  this  manner ; it  can  only  be 
done  by  bill  of  exceptions.  Pomeroy' s Lessee  v.  State  Bank, 
1 Wall.  592.  It  is  alleged  as  error  that  the  verdict  of  the 
jury  was  informal  and  insufficient.  The  verdict  was  in 
these  words : “ We,  the  jury,  find  the  defendant  guilty.” 
Under  the  indictment  in  this  case  the  jury  might  have  found 
the  prisoner  guilty  of  manslaughter,  and  it  is  urged  that 
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tlicy  should  have  specified  in  their  verdict  of  what  offense 
they  convicted  him.  We  are  referred,  in  support  of  this 
proposition,  to  the  case  of  the  State  v.  Dowd,  19  Conn. 
387,  and  McOee  v.  The  Stale,  8 Mo.  495.  It  will  be  found 
upon  examination,  however,  that  these  decisions  were  given 
under  peculiar  statutes  of  those  States.  In  Connecticut  the 
statute  prescribed  that  the  jury,  if  they  should  find  the 
defendant  guilty,  should  ascertain  in  their  verdict  whether 
it  be  murder  in  the  first  or  second  degree.  The  court,  in  its 
opinion,  states  that  this  is  a positive  provision  of  the  statute, 
without  any  exception  or  qualification.  And  so  in  Missouri 
the  statute  provided  that,  “ Upon  the  trial  of  any  indict- 
ment for  any  offense,  where  by  law  there  may  be  conviction 
of  different  degrees  of  such  offense,  the  jury,  if  they  convict 
the  defendant,  shall  specify  in  their  verdict  of  what  degree 
of  offense  they  find  the  defendant  guilty.”  These  statutes 
seem  to  be  imperative,  and  the  courts  of  those  States  were 
compelled  to  yield  obedience  to  them.  We  have  no  statute 
upon  the  subject,  and  our  practice  has  conformed  to  the 
general  practice  of  courts  in  those  States  where  they  have 
no  peculiar  statutes  with  reference  to  the  matter. 

Mr.  Bishop,  in  his  very  excellent  work  on  criminal  proceed- 
nre,  vol.  2,  sec.  627,  says  : “ That  a general  verdict  of  guilty 
convicts  the  prisoner  of  all  matters  which  are  well  charged 
against  him  in  the  indictment.”  So  are  the  cases  of  The 
People  v.  Marsh , 6 Cal.  542 ; Bond  et  al.  v.  The  People , 39 
111.  26,  and  numerous  others  which  might  be  cited.  We  are 
of  the  opinion  that  this  verdict  is  sufficient  in  form.  The 
prisoner  made  a motion  in  the  court  below  for  a new  trial, 
on  the  ground,  among  other  things,  that  the  verdict  was 
against  the  law  and  the  evidence,  and  also  because  of  newly- 
discovered  evidence.  This  brings  up  the  question  as  to 
whether  there  was  sufficient  evidence  to  sustain  the  verdict. 
It  seems,  from  the  evidence,  that  the  prisoner  and  Robert 
Reynolds,  both  colored  men,  were  at  the  cabin  of  Hamblin 
on  the  night  of  the  affray,  which  resulted  in  his  death.  For 
what  purpose  they  were  there,  is  not  disclosed.  The  evi- 
dence consisted  mainly  of  the  confessions  of  the  prisoner ; 
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some  made  immediately  after  his  arrest,  and  some  at  differ 
ent  times  while  he  was  in  prison  previous  to  his  trial.  The 
first  were  made  in  the  presence  of  Joseph  Harper,  a witness, 
who  testified  to  them,  and  who  says  that  the  prisoner  on 
being  asked  why  he  did  such  a horrible  deed,  and  what  he 
hit  the  deceased  with,  replied  that  he  got  mad  and  hit  him 
with  the  stool  he  was  sitting  on,  and  knocked  him  down; 
that  the  deceased  was  likely  to  get  up  again,  and  he  hit  him 
with  a chunk  of  wood  and  knocked  him  down  again  ; that, 
in  struggling  round,  Hamblin  made  such  a fuss  that  they 
put  a string  around  his  neck  and  another  around  his  arm, 
aud  hauled  him  off  and  put  him  in  a shaft ; that  the  pris- 
oner struck  the  deceased  two  blows,  and  Reynolds  struck 
him  once,  and  that  they  dragged  him  to  the  shaft  and  put 
him  in.  The  confessions  made  by  the  prisoner  to  Mr. 
Grimes,  the  sheriff,  after  he  was  confined  in  jail,  vary  in 
some  respects  from  the  foregoing.  He  admits  having  com- 
menced the  affray  by  hitting  the  deceased  with  the  stool 
and  the  piece  of  wood,  but  says  that  Bob  put  the  rope 
around  his  neck;  that  he  remonstrated  with  him  for  so 
doing,  aud  that  Bob  replied  that  it  would  make  no  difference, 
for  he  was  dead  anyhow.  He  also,  in  these  conversations 
with  the  sheriff,  admitted  that  he  and  Reynolds  dragged  the 
body  to  the  shaft,  and  Reynolds  threw  it  in  ; that  Reynolds 
went  back  to  the  house,  and  he  to  a cabin  below,  where  they 
remained  until  nearly  morning,  when  they  went  together  to 
the  Childs’  House  at  the  foot  of  Guy  Hill ; that  the  dispute 
was  between  Hamblin  and  the  prisoner  about  some  blank- 
ets, and  Bob  had  nothing  to  say  until  after  the  fight  com- 
menced. The  prisoner  also  stated  that  Bob  locked  the  door 
and  threw  the  key  away,  describing  the  place  where  it  was 
thrown. 

Such  were  mainly  the  confessions  made  by  the  prisoner. 
The  body  of  the  deceased  was  found  in  a shaft  as  proven, 
some  twenty  or  thirty  yards  from  the  house ; when  found, 
there  was  a rope  tied  tightly  around  the  neck  so  as  to  1* 
imbedded  in  the  flesh  ; another  rope,  also,  loosely  drawn 
around  the  neck,  and  another  around  the  wrist  were  dis- 
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covered;  his  pockets  were  turned  wrong  side  out;  there 
was  a pool  of  blood  near  the  door,  and  a stick  was  found 
colored  with  blood ; there  were  gashes  on  the  head  of  the 
deceased,  and  the  Burgeon  testified  that  they  were  made 
by  blows  sufficient  to  knock  him  down  ; the  key  of  the 
house  was  found  in  the  place  designated  by  the  prisoner. 
The  surgeon  also  testified  that  the  death  was  caused  by 
strangulation.  Such  were  the  main  facts  upon  which  the 
jury  found  the  verdict  of  guilty,  and  the  question  is,  whether 
upon  this  evidence  the  jury  were  warranted  in  their  conclu- 
sion, or  whether  the  verdict  should  be  set  aside,  and  a new 
trial  awarded. 

Murder  is  defined  in  our  statute  to  be  the  unlawful  killing 
of  a human  being  in  the  peace  of  the  people  with  malice 
aforethought,  either  express  or  implied.  Express  malice 
is  that  deliberate  intention  unlawfully  to  take  away  the  life 
of  a fellow  creature,  which  is  manifested  by  external  circum- 
stances capable  of  proof.  Malice  shall  be  implied  where  no 
considerable  provocation  appears,  or  where  all  the  circum- 
stances of  the  killing  show  an  abandoned  and  malignant 
heart.  These  are  statutory  definitions  (Laws  of  1861,  page 
292)  and  are  similar  to  the  common  law.  We  presume  that 
if  Reynolds  and  the  prisoner  had  been  tried  together,  there 
could  have  been  but  little  question  as  to  the  correctness  or 
justice  of  the  verdict.  We  also  presume  that  if  the  con- 
fession of  the  prisoner,  as  narrated  by  the  witness  Harper, 
stood  alone,  disconnected  from  that  made  to  the  witness 
Grimes,  there  could  no  lawyer  be  found,  who  would  ques- 
tion it.  In  Hex  v.  Shaw,  6 Carr.  & Payne,  480,  the  prisoner 
confessed  that  he  and  the  deceased  quarreled ; that  the 
deceased  struck  him  and  the  prisoner  knocked  him  down  ; 
he  got  up  and  the  prisoner  knocked  him  down  again  and 
kicked  him,  and  then  put  a rope  around  his  neck  and 
dragged  him  into  the  ditch.  This  case  only  differs  from  the 
one  at  bar  in  this,  that  only  two  participated  in  the  fight 
and  the  deceased  struck  the  first  blow,  certainly  under 
greater  provocation  than  is  proven  to  have  existed  in  this  case. 
“But,”  said  Patterson',  Justice,  “if  two  persons  fight, 
Vol.  I — 18 
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and  one  of  them  overpowers  the  other  and  knocks  him  down 
and  then  puts  a rope  around  his  neck  and  strangles  him, 
that  is  murder.  The  act  is  so  willful  and  deliberate  that 
nothing  can  justify  it.”  There  can  be  no  doubt,  we  think, 
that  this  proposition  iB  correct,  and  we  might  cite  many 
more  cases  of  similar  purport,  if  we  did  not  deem  it  entirely 
unnecessary.  N ow  the  confessions  made  to  Sheriff  Grimes 
stand  upon  a basis  a little  different.  In  those  statements 
the  prisoner  asserted  that  Reynolds  put  the  rope  around 
the  neck  of  the  deceased  against  his  remonstrances.  His 
statements,  however,  in  regard  to  the  rest  of  the  affray  are 
substantially  the  same  as  those  related  by  the  witness 
Harper.  It  was  contended  in  argument  that,  although  the 
prisoner  commenced  the  affray,  yet  the  act  by  which  the 
killing  was  effected  was  performed  by  Reynolds,  and  there- 
fore he  and  not  the  prisoner  was  the  one  guilty  of  murder. 
We  do  not  believe  such  to  be  the  law.  If  two  persons  combine 
to  do  an  unlawful  act  and  death  ensue,  it  is  considered  by 
writers  on  criminal  law  and  by  the  decisions  of  the  courts 
to  be  murder  as  to  both  of  the  participants.  Here  the 
prisoner,  without  any  provocation  which  appears  in  proof, 
with  a stool  and  with  a chunk  of  wood,  knocked  the  deceased 
down  twice,  once  at  least  hitting  him  on  the  head,  and  after 
his  confederate  Reynolds  had  tied  the  rope  around  his  neck, 
the  prisoner  assisted  to  drag  the  body  some  forty  or  fifty 
yards  to  a place  of  concealment.  If  this  was  not  murder  on 
the  part  of  the  prisoner,  we  think  it  cannot  be  denied  that 
he  did  stand  by  and  “ aid,  abet  and  assist”  in  the  perpetra- 
tion of  the  crime.  The  principle  is  well  stated  in  the  case 
of  Brennan  et  al.  v.  The  People,  15  111.  511.  The  court  say: 
“The  prisoners  may  be  guilty  of  murder;  although  they 
neither  took  part  in  the  killing  nor  assented  to  any  arrange- 
ment having  for  its  object  the  death  of  Story.  It  is  suf- 
ficient that  they  combined  with  those  committing  the  deed  to 
do  an  unlawful  act,  such  as  to  beat  or  rob  Story,  and  that  he 
was  killed  in  the  attempt  to  execute  the  common  purpose.” 
The  motion  for  a new  trial  was  further  made  on  the 
ground  of  newly-discovered  evidence  after  the  trial  and  ver- 
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diet,  and  was  supported  by  the  affidavit  of  Clara  Brown. 
We  cannot  conceive  that  what  she  states  in  her  affidavit 
could  have  made  any  possible  difference  in  the  result.  Cer- 
tainly none  in  favor  of  the  prisoner.  If  any  thing,  it  would 
have  told  against  him,  as  exposing  a motive  on  the  part  of 
these  men  in  being  at  the  cabiu  of  Hamblin,  from  which  the 
jury  might  well  have  inferred  a malicious  intent. 

The  prosecution  might  well  have  admitted  every  thing 
stated  in  the  affidavit  as  true  without  any  injury  to  its 
cause.  We  believe,  therefore,  on  this  whole  record,  that 
the  prisoner,  upon  the  law  and  evidence,  is  guilty  of  the 
murder  of  William  Hamblin,  and  that  the  jury,  in  render- 
ing a verdict  of  guilty,  arrived  at  a correct  conclusion. 

The  judgment  of  the  district  court  is  affirmed. 

Affirmed. 

A petition  for  rehearing  was  presented  by  counsel  foi 
the  prisoner,  and,  at  an  adjourned  session  of  the  court  in 
January  following,  the  petition  was  denied. 

Mr.  Justice  Gorsline  was  not  present  at  that  session, 
and  the  opinion  of  the  court  was  drawn  up  by 

Hallett,  C.  J.  The  plaintiff  in  error  asks  a rehearing 
in  this  cause,  mainly  upon  the  ground  that  the  opinion  of 
the  court  is  erroneous  upon  the  question  of  practice  respect- 
ing exceptions  to  instructions  given  in  the  court  below. 
This  point  was  very  fully  considered  in  the  opinion  of  the 
court,  and  we  have  re-examined  it  with  such  care  and  atten- 
tion as  we  are  able  to  command.  It  is  urged  that  the 
authorities  cited  in  the  opinion  of  the  court  are  not  to  be 
regarded  in  this  territory,  for  the  reason  that,  in  the  States 
from  whence  they  are  taken,  it  is  the  practice  to  charge 
juries  orally,  while  our  statute  requires  such  charges  to  be 
reduced  to  writing.  In  the  first  place,  it  is  to  be  observed 
that  it  was  always  the  practice  in  civil  cases,  and  in  criminal 
cases  where  exceptions  were  allowed,  to  write  down  the 
part  of  the  charge  objected  to.  and  the  statute  has  simply 
changed  the  time  for  putting  the  charge  into  writing  and 
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provided  that  the  whole  shall  be  written  out,  whether 
objected  to  or  not.  We  do  not  perceive  that  the  objection 
and  exception  to  the  ruling  of  the  court,  which  was  always 
necessary,  is,  by  the  statute,  rendered  unnecessary.  The 
obvious  intention  of  the  statute  was  to  prevent  mistake  or 
misapprehension  respecting  the  language  used  by  the  court, 
by  requiring  that  the  charge  should  be  put  into  writing, 
and  there  is  nothing  to  show  that  it  was  intended  that  die 
instructions,  when  written  down,  should  become  part  of  the 
record.  It  is  not  provided  that  the  instructions  shall  be 
authenticated  in  any  way  whatever,  or  that  they  shall  be 
tiled  among  the  papers  in  the  cause.  It  is  true  that  the 
judge  is  required  to  signify  his  approval  by  writing  the 
word  “given”  in  the  margin  of  the  instructions,  and  his 
disapproval  by  the  word  “refused,”  but  this  is  so  obviously 
designed  as  a mark  of  distinction  rather  than  of  authentica- 
tion, that  we  think  it  not  necessary  to  comment  upon  it. 
We  cannot  lightly  assume  that  it  was  intended  to  incor- 
porate the  instructions  into  the  record  without  any  authen- 
tication whatever.  The  mere  filing  of  a paper  in  a cause  is 
not  alone  sufficient  to  make  it  a part  of  the  record.  In 
McKinney  v.  The  People , 2 Gilm.  551,  the  rule  upon  this 
point  was  stated  as  follows  : 

“ In  a criminal  case,  after  the  caption  stating  time  and 
place  of  holding  the  court,  the  record  should  consist  of  the 
indictment  as  found  by  the  grand  jury7,  the  arraignment  of 
the  accused,  his  plea,  the  impaneling  of  the  traverse  jury', 
their  verdict,  and  the  judgment  of  the. court.  This,  in  gen- 
eral, is  all  the  record  need  state.  If,  during  the  progress 
of  the  prosecution,  motions  are  made  and  overruled,  the 
facts  can  be  preserved  by  a special  entry  on  the  record,  or 
by  bill  of  exceptions.  In  one  or  the  other  of  these  ways  it 
is  necessary  to  preserve  every  fact  that  the  prisoner  may 
deem  essential  to  his  rights,  and  a fair  and  regular  trial."  - 

We  believe  this  to  be  good  law,  although  the  same  court 
seems  to  have  adopted  a different  rule  in  Falk  v.  The  Peo- 
ple. According  to  this  rule,  instructions  do  not  become  a 
part  of  the  record  unless  made  so  by  bill  of  exceptions. 
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Again,  the  language  of  the  statute  of  1865,  respecting  excep- 
tions in  criminal  cases,  seems  to  leave  no  doubt  as  to  the 
necessity  of  an  exception  upon  every  point  reserved  for  the 
consideration  of  a court  of  review.  That  statute  is  as  fol- 
lows : 

“In  all  cases  in  the  district  court  where  either  party  shall 
except  to  any  ruling,  decision  or  opinion  of  the  court,  and 
shall  reduce  such  exception  or  exceptions  to  writing,  it 
shall  be  the  duty  of  the  judge  to  allow  the  same,  and  to  sign 
and  seal  the  same.  * * * And  when  such  bill  of  excep- 
tions is  so  allowed,  and  signed  and  sealed  by  the  judge, 
* * * * it  shall  thereupon  be  filed  by  the  clerk,  and 
shall  become  a part  of  the  record  in  such  cause.” 

It  will  be  noticed  that  the  statute  does  not  declare  that  the 
ruling  of  the  court  alone,  however  certified,  shall  become 
part  of  the  record.  It  is  only  when  such  ruling  is  accom- 
panied by  an  exception,  and  is  properly  certified,  that  it 
gains  the  legal  quality  necessary  to  its  admission  to  the 
record.  Bouvier  defines  an  exception  to  be,  “ the  statement 
in  writing  of  the  objection  made  by  a party  in  a cause  to 
a decision  of  the  court  on  a point  of  law,  which,  in  con- 
firmation of  its  accuracy,  is  signed  and  sealed  by  the  judge 
or  court  who  made  the  decision.” 

From  this,  it  appears  that  three  things  are  comprised  in 
an  exception  ; the  ruling  of  the  court,  the  objection  thereto, 
and  the  authentication.  The  objection  of  the  party  appears 
to  be  quite  as  indispensable  as  either  of  the  other  qualities, 
and  we  know  of  no  ground  upon  which  it  can  be  said  to  be 
unnecessary.  It  is  one  of  the  essential  elements  of  an  excep- 
tion, and  the  exception  cannot  exist  without  it.  In  Falk 
v.  The  People , the  supreme  court  of  Illinois  assumes  that 
the  record  shows  the  instructions,  which  is  the  very  point 
in  controversy.  How  can  the  record  show  the  instruction 
when  the  exception  for  which  the  statute  calls,  and  which 
is  the  essential  condition  upon  which  they  are  to  be  entered 
of  record,  is  wanting?  For  ourselves,  we  must  continue  to 
say  that  we  cannot  thus  interpret  the  law.  It  is  written 
that  exceptions  to  the  rulings  of  inferior  courts  shall  be 
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entered  of  record,  and  shall  be  open  for  review  in  this  court, 
and  we  cannot  say  otherwise,  even  if  wewould.  What  is  here 
said  will  furnish  an  answer  also  to  the  suggestion,  that  the 
instructions  being  found  in  the  bill  of  exceptions  are  the 
subject  of  judicial  cognizance  in  this  court.  We  have  here 
the  certificate  of  the  judge  who  tried  the  cause  as  to  these 
instructions,  but  in  the  absence  of  any  exception  to  them 
we  are  not  judicially  informed  of  their  character.  The  mod- 
ern practice  of  putting  all  the  exceptions  taken  throughout 
the  whole  course  of  a cause  into  a single  bill  has  not  changed 
the  rule  that  each  exception  stands  upon  its  own  merit. 
The  circumstance  that  a ruling  to  which  no  exception  has 
been  taken  is  incorporated  in  the  same  bill  with  another 
ruling  to  which  an  exception  has  been  taken,  cannot  affect 
the  status  of  the  former.  Each  must  stand  or  fall  by  itself. 
It  was  also  urged  that  the  judge  of  the  district  court  should 
have  entered  exceptions  in  behalf  of  the  accused,  or,  at  all 
events,  that  it  ought  to  be  assumed  that  all  exceptions  were 
taken  at  the  proper  time.  We  are  acquainted  with  the 
ancient  maxim,  adopted  in  the  days  when  persons  charged 
with  crime  were  not  allowed  the  assistance  of  counsel,  which 
declares  that  a judge  shall  be  counsel  for  the  prisoner,  but 
we  doubt  whether  it  has  ever  been  carried  so  far  as  to  require 
the  judge  to  object  to  his  own  ruling.  We  may  say,  with 
Foster : 

“In  capital  cases  the  court  is  so  far  of  counsel  with  the 
prisoner  that  he  should  not  suffer  him  to  consent  to  any 
thing  manifestly  wrong,  and  to  his  own  prejudice,”  but  this 
is  not  saying  that  the  court  is  bound  to  object  to  every  thing 
that  is  done  in  the  progress  of  the  cause.  A proper  respect 
for  the  maxim  w'ould  doubtless  restrain  the  judge  from  mis- 
applying or  misinterpreting  the  law.  But  if,  after  stating 
the  law  as  judge,  he  should  be  required  as  counsel  for  the 
accused  to  state  an  objection  to  his  ruling,  he  would  appear 
to  be  in  an  exceedingly  perplexing  situation.  One  who  is 
bound  to  lay  down  the  law  correctly,  and  immediately  show 
himself  wrong  by  stating  a valid  objection  to  it,  is  certainly 
in  need  of  an  ingenious  mind.  If  a judge  believes  a ruling 
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to  be  erroneous  he  ought  not  to  make  it,  and  if  he  believes  it 
to  be  correct,  he  cannot  state  a valid  objection  to  it.  The 
statute  provides  that  the  party  shall  except  to  the  ruling  of 
the  court,  which  is  sufficiently  explicit  and  free  from 
ambiguity.  There  are  authorities  also  which  hold  strong 
language  upon  this  point.  In  Clem  v.  The  Commonwealth, 
2 Mete.  (Ky.)  10,  which  was  a capital  case  we  find  the  fol- 
lowing language : 

“ It  is  insisted  on  behalf  of  the  appellant  that  the  circuit 
court  committed  errors  to  his  prejudice  in  admitting  impor- 
tant evidence  against  him.  It  does  not  appear  from  the 
record,  however,  that  any  exceptions  were  taken  to  any  of 
the  evidence  offered  by  the  Commonwealth  and  permitted 
to  go  to  the  jury,  and  for  this  reason,  even  if  it  appeared 
that  improper  evidence  had  been  admitted  upon  the  trial, 
the  appellant  could  not  avail  himself  of  such  error  as  a 
ground  of  reversal.” 

So  also  in  1 Bishop’s  Crim.  Law,  § 843,  it  is  said : “If  the 
defendant  permits  illegal  testimony  to  be  given  to  the  jury, 
as  shown  by  his  making  no  objection  to  it,  he  cannot  after- 
ward claim  any  privilege  on  account  of  its  admission.”  The 
rule  is  here  stated  with  reference  to  testimony,  but  it  is  the 
same  in  respect  to  instructions,  as  we  may  learn  from  the 
case  of  Hopkins  v.  Commonwealth , cited  in  our  opinion  in 
this  cause.  If  a superior  court  is  required  to  assume  that 
objection  has  been  made  to  an  instruction  or  to  testimony 
upon  a trial  in  an  inferior  court,  or  if  a judge  upon  a trial  of 
a capital  cause  is  bound  to  interpose  an  objection  when  none 
is  made  by  the  prisoner,  these  authorities  are  strangely 
silent  upon  those  points.  Upon  a careful  examination  of  the 
opinion  drawn  up  by  our  brother  Gorsline,  we  are  again 
compelled  to  express  our  concurrence  therein,  and  we  are 
Constrained  to  add  that  we  do  so  under  a profound  sense  of 
he  responsibility  resting  upon  us,  as  the  minister  of  the  law, 
listening  to  the  last  appeal  of  a wretched  man  who  is  about 
to  take  his  place  upon  the  gallows. 

In  this  connection  we  will  briefly  allude  to  the  instruc- 
tions given  upon  the  trial  below  for  the  purpose  of  freeing 
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the  case  from  any  suspicion  of  illegality  that  may  be  cast 
upon  it.  We  have  not  lost  sight  of  the  fact  that  these 
instructions  are  not  before  us  in  a way  which  will  enable  as 
to  pronounce  a judicial  opinion  upon  them,  but  we  desire 
to  make  some  observations  for  the  purpose  of  showing  that 
the  instructions  are  not,  as  has  been  claimed,  wholly 
unsupported  by  the  law.  The  case  of  The  People  v.  King, 
27  Cal.  507,  was  an  indictment  for  murder,  and  upon  the 
trial  in  the  district  court  an  instruction  was  given  which, 
as  will  be  seen,  was  substantially  the  same  as  the  one  of 
which  complaint  is  made  in  the  case  at  bar.  We  give  the 
remarks  of  the  court  at  length  : 

“ It  is  next  claimed  that  the  court  erred  in  giving  the  fol- 
lowing instruction  : ‘ In  the  case  that  is  now  being  submit- 
ted to  you,  there  is  no  evidence  on  any  points  or  matters 
given  in  proof  which  reduce  the  crime  charged  in  the  indict- 
ment to  manslaughter ; if  the  defendant  be  found  guilty, 
therefore,  you  cannot  consider  the  question  of  manslaughter 
upon  the  evidence  in  this  cause.’  This  instruction  is  not  a 
little  obscure,  and  if  it  was  given  as  represented  in  the  tran- 
script, it  is  quite  possible  that  the  jury  may  have  found 
some  difficulty  in  determining  its  exact  meaning.  The  record 
does  not  contain  the  evidence,  or  any  part  thereof,  and  we 
cannot,  therefore,  read  the  instructions  in  the  light  of  the 
testimony  in  view  of  which  it  was  given,  but  are  forced  to 
determine  its  meaning  by  its  own  terms.  If  there  was  any 
evidence  before  the  jury  tending,  however  slightly,  to 
reduce  the  homicide  to  the  grade  of  manslaughter,  this 
instruction  was  erroneous.  If  the  expression  ‘ there  is  no 
evidence  on  any  points  or  matters  given  in  proof’  is  to  be 
understood  as  admitting  that  there  were  ‘ points  and  mat- 
ters given  in  proof’  which,  if  true,  would  reduce  the  offense 
to  manslaughter,  but  declaring  the  evidence  as  to  such 
points  or  matters  to  be  insufficient  to  warrant  the  jury  in 
finding  them  to  be  true,  it  was  erroneous,  because  it 
assumed  to  pass  upon  the  weight  of  evidence  which,  under 
our  constitution,  is  left  entirely  to  the  jury,  and  in  regard  to 
which  the  judge,  contrary  to  the  rule  of  common  law,  is  not 
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allowed  to  express  an  opinion.  On  the  other  hand,  if  there 
was  a total  absence  of  all  testimony  as  to  such  facts  and  cir- 
cumstances as  would,  under  the  law,  reduce  the  offense  from 
murder  to  manslaughter,  and  the  instruction  is  to  be  under 
stood  as  declaring  such  to  be  the  case,  then  it  was  not  erro 
neous,  because  judges,  although  not  allowed  to  charge 
juries  with  respect  to  matters  of  fact,  may  state  the  testi- 
mony and  declare  the  law  (sec.  17,  art.  VI  of  the  Constitu- 
tion). At  common  law  a judge  is  allowed  to  express  his 
opinion  as  to  the  weight  of  evidence.  Commonwealth  v. 
Child,  10  Pick.  252.  In  this  respect  the  constitutional  provis- 
ion referred  to  was  intended  to  change  the  rule  so  as  to  leave 
the  weight  of  the  evidence  entirely  to  the  jury  ; but  judges 
may  still,  as  formerly,  state  what  facts  are  in  evidence  and 
what  are  not ; or  in  other  words,  they  may  state  the  evidence 
pro  and  con.  in  view  of  which  the  existence  of  certain  facts 
is  affirmed  or  denied,  which  includes  the  right  to  state  to  the 
jury,  that  there  is  no  evidence  as  to  particular  facts  or 
issues,  when  such  is  the  case  ; counsel  for  defendant  seems 
to  have  understood  the  judge  as  instructing  the  jury  that 
there  was  no  evidence  as  to  facts,  which,  under  the  law, 
would  reduce  the  offense  charged  to  manslaughter,  and  to 
have  excepted  to  the  instruction  upon  that  ground,  so 
understood,  there  being  no  evidence  of  the  character  in 
question,  the  instruction  was  not  erroneous.” 

So,  also,  in  The  People  v.  Byrnes,  30  Cal.  207,  the  court 
say : 

“ It  is  neither  necessary  nor  proper  for  the  court,  on  the 
trial  of  an  indictment  for  murder,  to  give  an  extended  or 
any  definition  of  murder  in  the  second  degree,  unless  there 
is  evidence  in  the  case  tending  to  prove  that  the  crime  was 
or  may  have  been  of  that  grade  in  the  given  instance. 
Instructions  are  always  to  be  given  with  reference  to  the 
facts  proved  before  the  jury.  * * * The  circumstance 
that  counsel  conducted  the  defense  on  the  theory  of  murder 
in  the  second  degree,  assuming  that  he  did  so,  did  not  in 
itself  make  it  necessary  that  the  court  should  deal  with  the 
case  in  an  aspect  which  it  did  not  in  fact  present.” 

Vol.  I. — 19 
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The  constitution  of  the  State  of  California,  like  our 
statute,  restrains  courts  from  charging  juries  respecting 
matters  of  fact,  and  therefore  these  decisions  are  in  point 
It  !b  true  that  the  constitution  of  that  State  expressly 
declares  that  the  courts  may  state  the  testimony,  but  as  onr 
statute  is  silent  upon  that  point,  and  courts  were  always, 
by  the  common-law  practice,  allowed  to  state  the  testimony, 
we  may  safely  affirm  that  the  law  is  the  same  in  this  terri- 
tory. We  learn  from  these  decisions  that  it  is  not  error  to 
withdraw  from  the  consideration  of  the  jury  a crime  con- 
cerning which  there  is  no  evidence  before  them.  Whether 
there  is  any  evidence  at  all  to  prove  a fact  charged  is 
always  a question  for  the  court,  but  the  sufficiency  of 
evidence  to  prove  the  facts  charged  must  be  determined  by 
the  jury.  If,  in  a case  of  felonious  homicide,  the  evidence 
shows  the  killing  to  have  been  deliberate  and  intentional, 
there  is  no  question  of  manslaughter  presented,  and  there 
fore  no  reason  for  submitting  that  question  to  the  jury. 
To  require  the  jury  in  such  a case  to  pass  upon  the  question 
of  manslaughter  would  be  as  unreasonable  and  absurd 
as  to  instruct  them  respecting  the  crime  of  larceny.  So 
in  the  case  of  the  State  v.  Mill,  3 Nev.  444.  The  court 
instructed  the  jury  that  they  must  find  the  prisoner  guilty 
of  murder  in  the  first  or  second  degree  or  not  guilty  ; thus 
taking  from  them  the  right  to  find  the  prisoner  guilty  of 
manslaughter,  and  the  supreme  court  of  that  State  say: 
“ If  it  was  proper,  under  such  a state  of  facts,  to  charge  the 
jury  they  might,  in  their  discretion,  find  the  prisoner 
guilty  of  manslaughter,  it  was  equally  proper  to  charge 
they  might  find  him  guilty  of  an  assault  to  commit  murder, 
or  even  guilty  of  a simple  assault,  for  both  of  these  are 
crimes  of  which  a party  under  our  statute  may  be  convicted 
upon  an  indictment  for  murder ; yet  in  a case  where  a party 
was  beyond  all  question  slain,  and  another  party  indicted 
for  the  murder,  it  would  seem  ridiculous  to  charge  the  jury 
that  they  might  find  the  defendant  guilty  of  a simple 
assault.” 

W e agree,  that  if  the  evidence  tends  to  prove  a case  of 
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manslaughter,  or  if,  upon  the  evidence,  there  is  any  doubt 
whatever  as  to  the  grade  of  the  crime,  the  question  of  man- 
slaughter ought  to  be  submitted  to  the  jury  ; but  when  all 
the  evidence  tends  to  prove  murder,  if  it  proves  any  thing, 
it  cannot  be  wrong  to  say  to  the  jury  that  the  only  question 
before  them  is,  whether  the  accused  is  guilty  of  that  crime. 
It'  is  true  that  in  the  case  at  bar  the  question  of  man- 
slaughter was  withdrawn  from  the  consideration  of  the 
jury,  but  there  was  no  evidence  whatever  tending  to  estab- 
lish that  crime.  To  adopt  the  language  used  in  The  People 
v.  Byrnes : “We  consider  that  all  the  evidence  tended  to 
prove  murder  * * * * , and  it  is  certain  that  there  is 
none  having  the  slightest  tendency  to  the  contrary.” 

The  evidence  in  this  case  shows  that  the  deceased,  after 
being  twice  knocked  down  upon  the  floor  of  his  isolated 
cabin  by  the  blows  of  the  plaintiflf  in  error,  was  strangled  to 
death  by  the  latter’s  companion  in  the  terrible  crime.  The 
combat  was  commenced  by  the  plaintiff  in  error,  so  far  as  we 
know,  without  provocation,  and  after  he  had  reduced  his 
victim  to  a condition  of  helplessness,  the  cause  of  death  was 
applied  by  this  man  and  his  associate,  or  by  his  associate 
alone.  The  guilty  pair  then  bore  away  the  body  of 
deceased  and  threw  it  into  a neighboring  mining  shaft,  and 
together  fled  from  the  scene  of  the  tragedy.  According  to 
the  statement  of  one  witness,  the  prisoner  protested  against 
the  act  of  Reynolds  in  tying  the  rope  around  the  neck  of 
deceased,  but  if  the  jury  accepted  this  as  true  we  cannot 
say  that  it  tended  to  reduce  the  crime  to  manslaughter. 
The  only  effect  of  it  would  be  to  deny  on  the  part  of  the 
prisoner  any  participation  in  the  killing.  The  statute 
declares,  that  “in  cases  of  voluntary  manslaughter  there 
must  be  a serious  and  highly  provoking  injury  inflicted 
upon  the  person  killing,  sufficient  to  excite  an  irresistible 
passion  in  a reasonable  person,  or  an  attempt  by  the  person 
killed  to  commit  a serious  personal  injury  upon  the  person 
killing.  The  killing  must  be  the  result  of  that  sudden  vio- 
lent impulse  of  passion  Supposed  to  be  irresistible.  And 
again,  the  killing  being  proved,  the  burden  of  proving  rir- 
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cumstances  of  mitigation,  or  to  justify  or  excuse  the  homi- 
cide, will  devolve  on  the  accused  unless  the  proof  on  the 
part  of  the  prosecution  sufficiently  manifests  that  the  crime 
committed  only  amounts  to  manslaughter,  or  that  the 
accused  was  justified  or  excused  in  committing  the  homi- 
cide.” 

With  the  law  aud  the  evidence  in  this  case  before  us,  we 
are  unable  to  perceive  that  there  was  any  question  of  man- 
slaughter arising  in  the  case.  The  accused  must  be  guilty 
of  murder  if  he  is  guilty  of  any  thing,  and  we  have  already 
said  that  we  entertain  no  doubt  as  to  his  guilt.  We  deplore 
the  necessity  which  rests  upon  us  to  declare  tills  conclusion 
and  we  would  gladly  avert  the  dreadful  doom  of  the 
wretched  man,  who  now  invokes  our  aid,  if  it  were  possible 
to  do  so,  but  we  have  a duty  to  perform  as  officers  of  the 
law  which  cannot  be  controlled  by  any  feeling  of  sympathy 
for  the  prisoner,  and  it  is  in  the  discharge  of  that  duty  that 
we  now  declare  that  the  petition  for  rehearing  must  be 
denied. 

Petition  denied. 


Armor  v.  Fisk. 

Pleading  — performance  of  condition  precedent.  In  an  action  upon  contract 
to  pay  two  sums  of  money,  the  first,  when  a certain  suit  is  defeated;  the 
second,  when  the  title  to  certain  property  ia  perfected,  it  is  necessary  to 
aver  and  prove  performance  of  these  conditions,  or  to  excuse  the  failure 

But  a condition  impoesibte  to  he  performed  need  not  be  noticed,  and  if,  at  the 
date  of  the  contract,  no  suit  was  pending  as  set  forth  in  the  contract,  the 
payee  could  not  he  required  to  show  that  he  had  defeated  such  suit,  and 
he  may  recover  the  sum  payable  upon  such  condition,  upon  a count  for  an 
account  stated. 

Evidence  of  pendency  of  ruil.  Whether  a suit  was  pending  as  described  in 
the  contract  at  the  time  therein  mentioned,  was  provable  by  the  recoid* 
of  the  court  in  which  it  was  alleged  to  be  pending. 

Appeal  from  District  Courts  Oilpin  County. 

First  count  in  the  declaration  was  indebitatus  a&sitmp 
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“ For  certain  quartz  lode  mining  claims,  lode  claims, 
gulch  claims,  quartz  mill  claims,  water  mill  claims,  mill 
claims,  water  power,  water  privilege,  flumes,  buildings, 
stamp  mills,  water  mills,  tools  and  machinery,  more  partic- 
ularly described  as  follows,  to  wit:  Mining  claims  number 
(1)  one,  (6)  five  and  the  undivided  half  of  number  (6)  six,  on 
the  Fisk  lode,  east  from  discovery.  Also,  claims  number  (1) 
one,  and  (2)  two,  on  the  Gregory  extension  lode,  number  (1) 
one  being  the  discovery  claim,  and  running  (200)  two  hundred 
feet  from  the  upper  or  north-east  end  of  said  discovery 
claim  along  said  lode  south-west  to  a point  below  the  b:isc 
of  a large  rock,  and  about  fourteen  feet  south-west  of  a 
certain  shaft  sunk  on  said  claim,  and  known  as  the  shaft 
of  Charles  W.  Fisk.  Also  claim  number  (4)  four,  on  the 
Simmons  lode,  adjoining  the  Black  Hawk  Mill  Company’s 
claim  on  the  south-west  end,  and  running  thence  south-west 
along  said  lode  (100)  one  hundred  feet  Also  two  gulch 
claims,  commencing  at  or  near  the  road  in  front  of  Daven- 
port’s saloon,  and  running  down  two  hundred  feet  in  the 
direction  of  the  Gregory  lode.  All  of  the  above-described 
property  lying  and  being  in  Gregory  mining  district, 
county  of  Gilpin,  and  territory  of  Colorado.  Also  the  mill 
claims,  water  power  and  flumes,  situated  therein,  commenc- 
ing at  a point  on  North  Clear  creek  below  the  old  toll  road 
gulch  and  twenty  (20)  feet  below  what  is  generally  known 
as  the  old  Newland  Arastra  bed,  and  running  from  said 
creek  eight  hundred  and  fifty  (860)  feet.  Also  all  of  the 
quartz  mill,  with  all  the  tools,  machinery  and  appurte- 
nances of  every  description  and  kind  thereunto  belonging, 
situate  on  said  water  claims,  and  generally  known  as  the 
Fisk  mill  property ; and  all  the  buildings  and  heredita- 
ments on  said  claims,  and  situate  in  Enterprise  Mining  Dis- 
trict, Gilpin  county,  Colorado  territory.” 

In  the  second  count  the  property  was  differently  described, 
but  no  special  agreement  was  mentioned. 

The  money  counts  were  added. 

The  defendant  pleaded  the  general  issue,  payment  and  a 
set- off. 
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At  the  trial,  Fisk  proved  a conveyance  from  himself  to 
Armor  of  the  property  mentioned  in  the  declaration,  and 
also  gave  in  evidence  the  following  agreement : 

“Armor,  John  1 

and  V Agreement. 

Fisk,  Chas.  W. ) 

“ Know  all  men  by  these  presents,  that  whereas,  hereto- 
fore, to  wit,  on  the  20th  day  of  December,  A.  D.  1862,  John 
Armor,  of  the  county  of  Gilpin  and  territory  of  Colorado, 
made,  executed  and  delivered  to  Charles  W.  Fisk,  of  the 
same  place,  his  certain  writing  obligation  (a  bond),  sub- 
scribed with  his  name  and  sealed  with  his  seal,  by  which 
said  bond  the  said  John  Armor  bound  and  obligated  him- 
self to  pay  to  the  said  Charles  W.  Fisk  the  penal  sum  of 
ten  thousand  dollars  ($10, 000)  in  the  event  that  the  said 
Fisk,  having  performed  the  conditions  imposed  on  him  in 
said  bond,  and  hereinafter  set  forth,  the  said  Armor  failed 
to  make  the  said  Fisk  a good  and  valid  deed  to  the  undi- 
vided one-half  interest  in  and  to  the  property  described  in 
said  bond,  being  the  same  that  is  hereinafter  described  and 
set  forth  ; the  conditions  to  be  performed  by  the  said  Fisk 
being,  that  the  said  Fisk  should  prosecute  successfully 
against  Dan.  S.  Parmalee,  Benjamin  Smith  and  others  a 
certain  suit  or  suits  then  pending,  in  which  said  suit  or 
suits  Parmalee,  Smith  and  others  claimed  a portion  of  the 
property  hereinafter  described,  and  should,  by  the  20th  day 
of  December,  A.  D.  1863,  legally  clear  the  premises  herein- 
after described  of  all  persons  claiming  or  occupying  the 
same,  so  that  the  said  John  Armor  should  have  and  enjoy 
the  quiet  and  peaceable  possession  of  all  the  property  here- 
inafter described,  so  as  to  vest  absolutely  in  the  said  Arnpr 
the  title  to  all  of  said  property  both  at  law  and  in  equity. 
Another  condition  to  be  performed  by  said  Fisk  was,  that 
said  was  to  pay  over  to  the  said  John  Armor  all  sums 
of  money  which  the  said  Armor  should  pay,  or  cause  to  be 
paid,  on  behalf  of  the  said  Fisk  (over  and  above  the  sum 
of  fifty-two  hundred  dollars  [$5,200])  cash  in  hand,  paid 
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by  the  said  Amor  to  the  said  Fisk,  in  order  to  obtain  a 
clear  title  and  peaceable  possession  to  any  of  said  property, 
as  welt  as  all  other  sums  of  money  which  the  said  Armor 
shall  advance  to  the  said  Charles  W.  Fisk,  or  pay  out  for 
the  use  and  benefit  of  the  said  Fisk,  as  well  as  all  indebted- 
ness, by  account  or  otherwise,  by  which  the  said  Charles 
W.  Fisk  may  be  indebted  to  the  said  Armor,  together  with 
the  interest  at  the  rate  of  five  per  cent  per  month  from  the 
date  of  such  indebtedness  is  created  up  to  the  20th  day  of 
December,  A.  D.  1863  ; the  property  alluded  to  as  afore- 
said, lying,  being  and  situated  in  the  county  of  Gilpin  and 
territory  of  Colorado,  to  wit : Mining  claims  No.  (1)  one, 
(5)  five,  and  the  undivided  half  claim  No.  (6)  six  on  the 
Fisk  lode,  north-east  from  the  discovery  claim  ; also  claims 
Nos.  (1  and  2)  one  and  two,  on  the  Gregory  extension  lode  . 
(No.  [1]  one  being  the  discovery  claim),  and  running  two  hun- 
dred feet  from  the  upper  or  north-east  end  of  said  discovery 
claim  along  said  lode  south-west  to  a point  below  the  base 
of  a large  rock,  and  about  fourteen  feet  south-west  of  a cer- 
tain shaft  sunk  on  said  lode,  and  known  as  the  shaft  of 
Charles  W.  Fisk.  Also  claim  No.  (4)  four  on  the  Simmons 
lode,  adjoining  the  Black  Hawk  Mill  Company’s  claims  on 
the  south-west  end,  and  running  thence  south-west  along 
said  lode  one  hundred  feet ; also  two  gulch  claims,  com- 
mencing at  or  near  the  road  in  front  of  Davenport’s  saloon, 
and  running  down  two  hundred  feet  in  the  direction  of  the 
Gregory  lode  ; also  the  mill  claim,  water  power  and  flume, 
situate  thereon,  commencing  at  a point  on  North  Clear 
creek,  below  the  old  toll  road  gulch,  and  twenty  feet  below 
what  is  generally  known  as  the  old  Newland  Arastra  bed,  and 
running  down  said  creek  eight  hundred  and  fifty  feet ; also 
all  the  quartz  mill,  with  all  the  tools,  machinery  and  appur- 
tenances of  every  description  and  kind  thereunto  belonging, 
situated  on  said  water  claims,  and  generally  known  as  the 
Fisk  mill  property  ; and  whereas  it  is  the  desire  of  both 
the  said  Armor  and  the  said  Charles  W.  Fisk,  that  said 
property  shall  be  sold  by  the  said  Armor,  upon  the  condi- 
tions hereinafter  set  forth  : 
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“Now,  therefore,  know  all  men  by  these  presents,  that  I, 
John  Armor,  for  and  in  consideration  of  the  premises,  as 
well  as  in  consideration  of  the  covenants  and  agreements  of 
the  said  Charles  W.  Fisk,  hereinafter  set  forth,  do  by  these 
presents  covenant  and  agree,  to  and  with  the  6aid  Charles 
W.  Fisk,  to  use  my  best  endeavors  to  sell  the  property 
aforesaid  within  the  space  of  four  months  from  the  date 
hereof,  and  upon  the  sale  thereof,  toipay  over  to  the  said 
Fisk,  as  a consideration  in  full  for  all  the  interest  he  may 
have  in  said  property,  the  sum  of  twenty  thousand  ($20,000) 
dollars,  less  the  amount,  if  any,  that  the  said  Fisk  may  be 
indebted  to  the  said  Armor  at  that  time,  provided  always 
that  the  said  Charles  W.  Fisk  shall,  on  or  before  that  time, 
have  fulfilled  all  the  conditions  imposed  on  him  in  said 
. bond,  and  hereinafter  set  forth  ; and  the  aforesaid  Charles 
W.  Fisk,  for  and  in  consideration  of  the  premises,  as  well 
as  in  consideration  of  the  aforesaid  covenants  and  agree- 
ments of  the  said  Armor,  doth,  by  these  presents,  covenant 
and  agree,  to  and  with  the  said  Armor,  that  the  said  Armor 
may,  at  all  times,  within  the  four  months  from  this  date, 
bargain,  sell  and  convey  said  property  to  such  person,  and 
for  such  sum  or  suras  of  money  as  he,  said  Armor,  shall 
deem  fit  and  proper,  and  the  said  Fisk,  upon  the  payment 
to  him  by  the  said  Armor  of  the  sum  of  twenty  thousand 
($20,000)  dollars,  less  the  indebtedness  of  the  said  Fisk  to 
the  said  Armor  as  aforesaid,  hereby  relinquishes  forever 
all  rights,  title  and  interest,  whether  at  law  or  in  equity,  to 
the  property  aforesaid,  and  agrees  that  the  bond  aforesaid 
shall  be  void  and  of  no  effect,  and  out  of  twenty  thousand 
dollars  to  be  paid  by  the  said  Armor,  as  aforesaid,  the  said 
Fisk  hereby  agrees  that  the  said  Armor  may  retain  all  sums 
of  money  which  the  said  Armor  shall  have  paid  or  caused 
to  be  paid,  on  behalf  of  said  Fisk,  to  obtain  a clear  title  and 
peaceable  possession  to  any  of  said  property,  as  well  as  all 
other  sums  of  money  which  the  said  shall  or  may  have 
advanced  or  paid  out  for  the  use  and  benefit  of  the  said 
Fisk,  as  well  as  all  indebtedness  by  bond,  note,  account  or 
otherwise,  by  which  the  said  Fisk  may  be  indebted  to  the 
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said  Armor,  together  with  interest  at  the  rate  of  five  per 
cent  per  month  on  such  indebtedness,  from  the  time  it  was 
or  is  credited  up  to  the  time  such  settlement  may  be  made. 

“ It  is  also  agreed  and  understood  that  in  the  event  said 
sale  is  not.  made  by  said  Armor  as  aforesaid,  this  agreement 
is  to  be  considered  as  canceled  and  of  r.o  effect.  As  witness 
our  hands  hereto  subscribed,  and  our  seals  hereto  affixed 
this  11th  day  of  November,  A.  D.  18G3. 

(Seal.)  “John  Armor. 

“ Charles  W.  Fisk.” 

This  agreement  bore  a certificate  of  acknowledgment 
from  a notary  public. 

The  plaintiff  below  also  introduced  a written  instrument, 
as  follows : 

“Black  Hawk,  Colorado,  April  5,  1804. 

“ I promise  to  pay  to  diaries  W.  Fisk  two  thousand 
eight  hundred  and  twenty  dollars,  and  also  pay  two 
thousand  one  hundred  and  eighty  dollars,  the  amount  of  a 
note  given  by  Charles  W.  Fisk  to  one  John  Shuraer,  about 
March  10th,  1864,  being  amount  of  principal  and  interest 
due  on  said  note  when  the  same  shall  become  due,  provided 
the  said  C.  W.  Fisk  shall  successfully  defend  a suit  now 
pending  in  the  district  court  of  Gilpin  county,  wherein 
Benjamin  F.  Smith  and  Dan.  S.  Parmalee  are  plaintiffs,  and 
Ohas.  W.  Fisk  is  defendant,  and  shall  obtain  a writ  of  res- 
titution from  said  court  and  be  put  in  possession  of  a cer- 
tain shaft  on  the  Gregory  extension  lode  (about  the  posses- 
sion of  which  the  suit  is  pending),  and  generally  known  as 
the  shaft  of  said  Fisk,  and  I also  agree  to  pay  all  costs  that 
may  accrue  upon  said  suit,  or  upon  any  suit  for  title  to  said 
property  after  the  April  term  of  said  district  court,  leaving 
a balance  due  to  C.  W.  Fisk  on  property  John  Armor  pur- 
chased by  me  from  him  of  five  thousand  dollars  after  the 
amounts  mentioned  above  are  paid  ; said  live  thousand  dol- 
lars ($5,000)  to  be  paid  when  the  title  to  said  property  is  all 
cleared,  as  mentioned  in  a certain  bond  from  said  Armor  to 
Vol.  I.  — 20 
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Baid  Fisk,  bearing  date  about  December  20th,  1862,  and  also 
a certain  agreement  between  said  Armor  and  said  Fisk, 
bearing  date  November  11th,  A.  D.  1863,  and  on  record. 

“John  Armor.” 

The  defendant  below  introduced  a written  instrument,  as 
follows : 

“ Received,  Black  Hawk,  Colorado,  April  6th,  1864,  of 
John  Armor,  ten  thousand  dollars  ($10,000)  in  part  pay- 
ment for  my  interest  in  certain  property  in  Gilpin  county, 
Colorado  territory,  which  I agreed  with  said  Armor,  on 
November  11th,  A.  D.  1863,  that  he  should  sell,  and  for 
which  interest  I was  to  receive  twenty  thousand  dollars 
($20,000)  as  payment  in  full  as  per  said  agreement.  T hare 
also  received  of  said  Armor  his  obligation  to  pay  me  two 
thousand  eight  hundred  and  twenty  dollars  ($2,820)  wlienl 
shall  obtain  a writ  of  restitution  from  the  district  court  of 
Gilpin  county  to  the  possession  of  certain  property  on  the 
Gregory  extension  lode,  more  fully  described  in  said  obli- 
gation and  in  the  agreement  above  referred  to  ; and  I have 
also  received  from  the  said  Armor  his  obligation  to  pay  a 
certain  note  given  by  me  to  John  Shurner  about  March  10th, 
1864,  for  two  thousand  dollars,  due  in  three  months  from 
date,  with  interest  at  the  rate  of  three  per  cent  per  month, 
upon  which  note  said  Armor  is  security'.  Now,  if  the  said 
Armor  shall  pay  the  sum  of  two  thousand  eight  bundled 
and  twenty  dollars  ($2,820),  above  specified,  and  also  the 
amount  of  the  note  to  Shurner  when  the  same  shall  become 
due,  which  would  be,  in  principal  and  interest,  $2,180,  then 
there  would  be  due  to  me,  as  balance  in  full  of  the 
twenty  thousand  dollars  ($20,000)  above  spoken  of,  five 
thousand  dollars  ($5,000),  to  be  paid  according  to  the  con 
ditions  of  a certain  bond  given  me  byr  said  Armor,  Decern 
ber  20th,  1862,  and  also  the  conditions  of  a certain  agree- 
ment made  between  said  Armor  and  my'self,  on  November 
11th,  1863. 

“Chas.  W.  Fisk.” 
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There  was  a large  amount  of  evidence  not  referred  to  in 
the  opinion  of  the  court,  and  therefore  it  is  not  inserted 
here. 

The  cause  was  tried  to  the  court  without  a jury,  and 
judgment  for  the  plaintiff  for  §3,337,  and  costs. 

Messrs.  Royle  & Butler,  for  appellant. 

Mr.  John  W.  Remine  and  Mr.  E.  T.  Wells,  for 
appellee. 

Halt.ett,  C.  J.  In  the  investigation  of  this  case  we  have 
not  found  it  necessary  to  consider  all  the  objections  to  the 
record  made  by  the  appellant.  The  rights  of  the  parties 
are  established  by  the  two  papers  of  date  April  5, 1864,  and 
the  agreement  of  November  11,  1863,  to  which  reference  is 
made  in  those  papers,  and  we  shall  confine  the  discussion  to 
those  instruments.  We  learn  from  the  agreement  of  Novem- 
ber 11,  1863,  that  the  appellee  was  jointly  interested  with 
the  appellant  in  certain  property  described  therein,  which 
the  latter  held  by  deed  from  the  former;  if  the  appellant 
should  sell  the  property  he  covenanted  to  pay  to  the  appel- 
lee $20,000,  less  any  indebtedness  of  the  appellee  to  liim,  and 
upon  the  condition  that  the  appellee  should  successfully 
prosecute  a certain  suit  or  suits  in  which  the  property  was 
involved,  and  “legally  clear  the  premises  hereinafter 
described  of  all  persons  claiming  or  occupying  the  same,  so 
that  the  said  John  Armor  should  have  and  enjoy  the  quiet 
and  peaceable  possession  of  all  the  property  hereinafter 
described,  so  as  to  vest  absolutely  in  the  said  Armor  the  title 
to  all  of  said  property,  both  at  law  and  in  equity.” 

By  the  writings  of  April  5,  1864,  it  appears  that  the  sale 
referred  to  in  the  agreement  had  been  effected,  and  the 
agreement  was  modified  in  some  important  particulars. 
The  appellee  then  acknowledged  that  he  had  received  $10,- 
000  of  the  $20,000  mentioned  in  the  agreement,  and  the  bal- 
ance of  $10,000  was  divided  into  two  equal  parts,  and  separ 
ate  conditions  attached  to  each  of  the  parts.  First,  the  sum 
of  $5,000  was  payable  “ provided  the  said  C.  W.  Fisk  shall 
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successfully  defend  a suit  now  pending  in  the  district  court 
of  Gilpin  county  wherein  Benjamin  F.  Smith  and  Dan.  S. 
Parmalee  are  plaintiffs  and  Chas.  W.  Fisk  is  defendant,  and 
shall  obtain  a writ  of  restitution  from  said  court  and  be  put 
in  possession  of  a certain  shaft  on  the  Gregory  extension 
lode  (about  the  possession  of  which  the  suit  is  pending), 
and  generally  known  as  the  shaft  of  said  Fisk.” 

Second,  the  sum  of  $5,000  was  payable  “when  the  title  to 
said  property  is  all  cleared,  as  mentioned  in  a certain  bond 
from  said  Armor  to  said  Fisk,  bearing  date  about  December 
20,  1862,  and  also  in  a certain  agreement  between  said 
Armor  and  said  Fisk,  bearing  date  November  11,  1S63,  and 
on  record.” 

Appellant  claims  that  this  last  clause  is  changed  so  as  to 
include  all  the  conditions  specified  in  the  agreement  by  the 
paper  of  April  5,  1804,  signed  by  the  appellee.  It  is  true 
that  this  writing  of  the  appellee  states  that  the  last  $5,000  is 
payable  upon  the  conditions  of  the  bond  and  agreement, 
and  this  standing  alone  would  of  course  include  all  of  those 
conditions,  but  the  paper  given  by  appellant  mentions  only 
the  title  to  the  property,  and  as  he  was  the  party  upon 
whom  the  obligation  to  pay  was  placed,  we  may  presume 
that  he  selected  his  language  with  care. 

Again,  the  condition  respecting  the  Smith  and  Parmalee 
suit,  mentioned  in  the  agreement,  was  made  applicable  to 
the  first  $5,000  by  the  writings  of  April  5,  and  if  the  same 
condition  was  to  be  applied  to  the  second  sum  of  $5,000 
the  purpose  of  dividing  the  sum  of  $10,000  into  two  parts, 
as  was  done  by  those  writings,  is  not  apparent.  It  would 
seem,  also,  that  the  indebtedness  and  advances  which 
occupied  so  large  a space  in  the  agreement  of  1863,  and  was 
evidently  the  subject  of  much  anxiety  on  the  part  of  the 
appellant,  had  been  extinguished  before  the  writings  of 
April  5 were  drawn.  The  appellant  makes  no  mention  of 
it  in  the  obligation  signed  by  him,  but  ho  obliges  himself  to 
pay  costs  which  should  thereafter  accrue  in  defending  or 
securing  the  title  to  the  property.  This  obligation  to  pay 
costs  is  not  at  all  consistent  with  the  notion  that  advances 
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previously  made  were  yet  in  arrear.  It  is  plain  that  the 
first  $5,000  was  payable  upon  the  successful  issue  of  the 
Smith  and  Parmalee  suit,  and  the  second  upon  perfecting 
the  title  to  the  property  in  the  appellant,  and  securing  to 
him  the  possession  thereof.  The  appellant,  having  doubts 
as  to  the  soundness  of  the  title  to  the  property,  retained 
$10,000  of  the  purchase-money  to  secure  himself  against 
eventual  loss.  As  the  issue  of  the  Smith  and  Parmalee 
suit,  if  favorable  to  the  appellee,  would  in  some  measure 
demonstrate  his  right  to  the  property,  the  appellant  was 
willing  to  pay  one-half  the  amount  upon  the  successful 
termination  of  that  controversy  ; the  remaining  one-half  of 
the  $10,000  was  to  abide  the  result  of  a more  comprehensive 
scrutiny  of  the  title,  with  a view  to  supply  defects  therein 
if  any  should  be  found.  Now  here  were  acts  to  be  done 
by  the  appellee  before  he  could  call  upon  the  appellant  for 
payment,  and  if  it  were  possible  to  perform  these  acts,  the 
appellee  should  have  averred  in  his  declaration  and  proved 
upon  the  trial  performance,  or  an  excuse  for  the  non-per- 
formance of  them.  In  Campbell  v.  Jones , 6 Term  R.  570, 
Lord  Kenyon  says : “ If  one  thing  is  to  be  done  by  a 

plaintiff,  before  his  right  of  action  accrues  on  the  defendant’ s 
covenant,  it  should  be  averred  in  the  declaration  that  that 
thing  was  done.” 

So,  also,  in  1 Chitty’s  PI.  321,  we  find  the  doctrine  laid 
down  as  follows : 

“ But  when  the  consideration  of  the  defendant’s  contract 
was  executory,  or  his  performance  was  to  depend  upon 
some  act  to  be  done  or  forborne  by  tbe  plaintiff,  or  on  some 
other  event,  the  plaintiff  must  aver  the  fulfillment  of  such 
condition  precedent,  whether  it  were  in  the  affirmative  or 
negative,  or  to  be  performed  or  observed  by  him  or  by  the 
defendant,  or  by  any  other  person,  or  must  Bhow  some 
excuse  for  the  non-performance.” 

In  the  declaration  in  this  cause  we  find  only  the  common 
counts,  and  of  course  there  is  no  averment  of  performance, 
or  of  excuse  for  the  non-performance  of  the  conditions 
precedent,  mentioned  in  the  writings  of  April  6,  1864,  and 


Digitized  by  Google 


168 


Abhor  v.  Fisk. 


[JulyT., 


this  upon  the  supposition  that  there  is  no  inherent  impossi- 
bility in  performing  those  conditions  is  decisive  of  the 
question  respecting  their  admissibility  as  evidence  under 
the  declaration.  Our  attention  has  been  called  to  that 
numerous  class  of  cases  where,  upon  sale  of  goods,  or 
performance  of  labor  under  special  contract,  the  plaintiff, 
although  unable  to  comply  strictly  with  his  contract,  and 
therefore  unable  to  support  a special  count  upon  it,  has, 
nevertheless,  been  allowed  to  recover  the  value  of  his  goods 
or  services  under  common  counts,  and  an  attempt  has  been 
made  to  show  that  this  case  may  stand  upon  the  doctrine 
of  those  cases. 

If  the  appellee  had  contracted  to  sell  property  to  the 
appellant,  and  had  conveyed  the  property,  but  not  in  the 
time  or  manner  specified  in  his  contract,  and  the  appel- 
lant had  accepted  the  property,  the  analogy  between  those 
cases  and  this  case  would  be  easily  traced,  and  we  should 
have  no  difficulty  in  applying  the  rule  laid  down  in  those 
cases.  But  the  present  is  not  like  those  cases.  Here  was 
property  sold,  and  part  of  the  purchase-money  paid,  the 
vendee,  with  the  consent  of  the  vendor,  withholding  the  bal- 
ance of  the  purchase-money  until  the  title  to  the  property 
should  be  established,  which  is  a payment  to  be  made  npon 
condition  and  not  the  substantial  performance  of  a con- 
tract. We  conclude,  therefore,  that  the  writings  of  April 
6,  1864,  were  not  admissible  under  any  count  in  the  decla- 
ration, unless,  indeed,  the  conditions  mentioned  in  those 
writings  were  impossible  of  performance.  As  to  the  second 
of  those  conditions  respecting  the  title,  we  cannot  perceive 
any  inherent  impossibility  in  regard  to  its  fulfillment,  nor 
has  any  such  impossibility  been  suggested.  As  to  the  first 
of  those  conditions  respecting  the  Smith  and  Parmalee  suit, 
it  is  said  that  there  was  no  such  suit  pending  in  the  district 
court  of  Gilpin  county,  at  the  date  April  6,  1864,  and  if 
that  fact  appeared,  it  seems  to  us  the  condition  would  be 
impossible.  If  no  suit  existed,  certainly  the  appellee  could 
not  resist  successfully,  nor  could  he  obtain  a writ  of  resti- 
tution therein.  If  the  appellee  had  contracted  to  procure 
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Smith  and  Parmalee  to  institute  a suit  against  him  in  the 
district  conrt  of  Gilpin  county,  and  to  defeat  the  suit  thus 
instituted,  he  would  be  held  to  his  contract.  But  here  the 
undertaking  is  to  defeat  a certain  suit  pending  in  a certain 
court,  and  if  there  is  no  suit  pending  in  that  court,  it  is  like 
the  case  given  in  the  books,  of  one  who  should  contract  to 
go  to  Rome  in  a day,  inherently  impossible  to  be  performed. 

In  Worsley  v.  Wood,  6 Term  R.  718,  Lord  Kenyon  declares 
that,  “If  there  be  a condition  precedent  to  do  an  impossible 
thing,  the  obligation  becomes  single.” 

And  the  same  doctrine  is  found  in  Bacon’s  Abridgment, 
title  Condition  N.  Under  this  rule,  if  the  condition  respecting  • 
the  Smith  and  Parmalee  suit  was  impossible,  the  first  $5,000, 
mentioned  in  the  writings  of  April  5,  was  payable  uncon- 
ditionally and  presently  after  the  making  of  the  instrument. 

In  the  words  of  Lord  Kenyon,  the  obligation  was  single, 
and  there  was  no  condition  to  be  performed  or  excused  and 
no  necessity  for  any  averment  of  performance  or  of  excuse 
for  the  non-performance.  The  sum  of  money,  being  payable 
absolutely,  might  be  recovered  upon  a count  for  an  account 
stated.  However,  we  find  in  the  record  no  evidence  tending 
to  show  the  non-existence  of  the  Smith  and  Parmalee  suit, 
and  for  the  want  of  such  evidence  the  judgment  must  be 
reversed.  The  fact,  if  it  exists,  was  provable  by  the  records 
of  the  court  of  the  date  April  5,  1864,  and  those  records,  or 
a copy  thereof,  should  have  been  introduced.  Pitcher  v. 
King,  1 Carr  & Kir.  655  (47  E.  C.  L.  R.  655) ; 1 Greenl. 
Ev.,  § 507.  It  is  not  necessary  to  consider  further  the  admis- 
sibility of  the  evidence  given  in  the  court  below,  nor  is  it 
necessary  to  express  any  opinion  as  to  the  weight  of  the 
evidence.  In  conclusion,  we  desire  to  express  our  satisfac- 
tion with  the  manner  in  which  this  case  was  prepared  for 
hearing  in  this  court.  The  abstracts,  prepared  by  counsel 
for  appellant,  present  the  parts  of  the  record  to  which  the 
attention  of  the  court  is  directed  in  a full  and  perspicuous 
manner,  and  thereby  the  labors  of  the  court  have  been  very 
much  lightened.  The  duty  of  preparing  abstracts  of  the 
record  in  this  court  is  usually  so  imperfectly  performed, 
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that  the  abstracts  are  of  no  service  whatever  to  the  member? 
of  the  court.  We  hope  that  the  commendable  practiw 
inaugurated  by  the  counsel  for  appellant  may  be  very  gen 
erally  observed. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  is  remanded  for  further  proceedings. 

Reversed. 


Board  of  County  Commissioners  of  Arapahoe  Co. 
v.  Koons  et  al. 

Construction  or  statute  — meaning  of  the  word  “ etationery"  BUni* 
used  by  a clerk  ot  k district  court  are  not  stationery  within  the  mean 
lng  of  srction  38,  chapter  21,  Revised  Statutes,  and  the  county  la  not 
liable  for  them. 

Error  to  District  Court , Arapahoe  County. 

The  statute  (Rev.  Stat.  172),  so  far  as  it  relates  to  the 
subject  considered,  is  as  follows : 

“ Seo.  28.  The  board  of  commissioners  of  their  respective 
counties  shall,  at  the  expense  of  the  county,  * * * * pro- 
vide suitable  books  and  stationery  for  the  use  of  each  of 
the  county  officers  of  their  county.” 

Mr.  Justice  Eyster  dissented. 

Mr.  V.  D.  Markham,  for  plaintiff  in  error. 

Mr.  Gr.  W.  Miller  and  Mr.  S.  E.  Browne,  for  defendants 
in  err  jr. 

Gorsline,  J.  This  case  comes  before  us  on  an  agreed 
statement  of  facts,  and  the  only  question  to  be  determined 
is,  whether  the  county  is  liable  for  blanks  furnished  to  the 
clerk  of  the  district  court  to  be  used  in  his  office.  The 
statute  provides,  that  the  several  boards  of  county  commis- 
sioners shall  provide  suitable  books  and  stationery  for  the 
use  of  the  county  officers  of  their  county  If  these  blanks, 
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used  by  the  clerk  of  the  district  court,  come  within  the 
definition  and  meaning  of  “ stationery,”  then  the  judgment 
of  the  district  court  should  be  affirmed.  Stationery  is 
defined  to  be  such  articles  as  are  usually  sold  by  stationers, 
as  paper,  ink,  quills  and  the  like.  We  might  go  further 
and  say  that  such  blanks  as  are  used  by  the  public  gene- 
rally, as  blank  deeds,  mortgages  and  the  like,  could  well 
be  included  in  the  meaning  of  the  term.  It  must  be  differ- 
ent, however,  as  to  those  blanks  which  are  intended  for 
and  used  only  by  one  person  in  the  county,  for  they  are 
valueless  to  all  others.  Such  blanks  are  not  usually  kept 
by  stationers,  for  the  publio  have  no  use  for  them.  They 
are  printed  solely  for  the  use  of  one  person,  and  the  public 
has  no  use  for  or  interest  in  them.  It  is,  doubtless,  con- 
venient, and  facilitates  business,  for  the  clerk  to  have  these 
blanks,  but  the  question  is,  whether  the  law  has  provided 
that  the  county  shall  pay  for  them.  We  think  it  has  not, 
and,  therefore,  that  the  judgment  of  the  district  court 
should  be  reversed.  We  are  aware  that  the  question  has 
been  decided  differently  by  the  supreme  court,  of  Illinois 
( County  of  Knox  v.  Arms,  22  111.  175),  but  we  fail  to  see  the 
force  of  the  argument  advanced  by  that  court,  unless  the 
long  practice  of  the  court  in  auditing  such  bills  of  its  clerks 
had  sanctioned  the  construction  which  the  court  gave  to  the 
statute. 

The  judgment  of  the  district  court  is  reversed. 

Reversed. 


Hoehne  v.  Tbugillo. 

Records  op  probate  courts.  A mere  minute  or  memorandum  of  a proceed- 
ing is  not  a record. 

An  entry  in  the  following  form:  “Jadgment  given  by  default  by  order  of  tbe 
court,”  is  not  a j udgment. 

Judgment  — what  shall  be  regarded  as  final.  Where  the  court  below  has 
awarded  execution,  this  court  will  entertain  a writ  of  error  to  reverse  the 
judgment,  although  the  record  of  such  judgment  is  defective. 

Judgment  — defective  in  form.  There  may  be  error  in  the  form  or  substance 
of  a judgment,  as  weU  as  in  the  proceedings  preliminary  to  It. 

VOL.  L — 21 
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Error  to  Probate  Court,  Las  Animas  County. 

Mr.  W.  F.  Stone,  for  plaintiff  in  error. 

Mr.  G.  W.  Purkins,  for  defendant  in  error. 

Hallett,  C.  J.  The  transcript  of  the  record  filed  in  this 
court  contains  informal  memoranda  of  the  proceedings  of 
the  probate  court  in  the  manner  usually  adopted  by  jus- 
tices of  the  peace,  together  with  copies  of  papers  filed  in 
that  court.  It  is  not  in  the  form  used  by  courts  of  record, 
and,  indeed,  is  so  unlike  a record  that  it  is  difficult  to  apply 
that  name  to  it.  The  statute  gives  to  probate  courts  the 
character  of  courts  of  record,  and  declares  that  they  shall 
be  governed  by  the  rules  of  practice  and  proceeding  pre- 
scribed by  law  for  district  courts.  In  the  words  of  Mr. 
Justice  Blackstone,  “A  court  of  record  is  that  where  the 
acts  and  judicial  proceedings  are  enrolled  in  parchment  for 
a perpetual  memorial  and  testimony  ; which  rolls  are  called 
the  record  of  the  court,  and  are  of  such  high  and  super-em- 
inent authority  that  their  truth  is  not  to  be  called  in  ques- 
tion.” 

In  these  days  the  parchment  is  discarded,  but  records  still 
retain  their  character  as  a judicial  memorial  of  “high  and 
super-eminent  authority.”  The  importance  of  uniformity 
and  perspicuity  in  the  language  of  records  was  early  appre- 
ciated, and  great  care  was  taken  in  selecting  it.  It  is  to  he 
regretted  that  the  same  care  has  not  always  been  observed, 
and  that  the  familiar  forms  which  have  been  sanctioned  by 
long  usage  shouldbe  disregarded.  The  law  overlooks  many 
mistakes,  omissions  and  ambiguities  in  records,  when  they 
do  not  affect  the  sense  of  the  matter  recorded,  but  we  are 
not  prepared  to  say  that  the  approved  forms  in  which  the 
orders  and  judgments  of  courts  are  usually  entered  may 
be  entirely  ignored.  A mere  minute  or  memorandum  of  a 
proceeding  is  not  a record.  Lever  inge  v.  Dayton,  4 Wash. 
C.  C.  698. 

And  we  have  nothing  more  than  memoranda  in  this  tran- 
script. For  instance,  the  entry  which  is  said  to  be  a judg- 
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ment  is  as  toL’ows : “Judgment  given  by  default  by  order 
of  tbe  court,”  following  which  is  a statement  that  the  plain- 
tiff below  filed  a note  of  a certain  amount. 

There  is  no  statement  that  any  sum  of  money  was  recov- 
ered by  one  party  from  the  other,  or  that  any  thing  was 
considered  or  adjudged  by  the  court,  or  indeed  any  thing 
that  is  essential  to  a judgment.  And  yet  it  seems  that  exe- 
cution was  issued  out  of  the  probate  court  against  the  prop- 
erty of  the  plaintiff  in  error  to  collect  the  amount  for  which 
this  entry  is  supposed  to  stand  as  a judgment.  And  here 
we  approach  the  consideration  of  the  motion  to  dismiss  the 
writ  of  error  for  want  of  a sufficient  record.  The  rule  which 
limits  the  appellate  jurisdiction  of  this  court  to  cases  in 
which  final  judgment  has  been  rendered  is  supposed  to 
apply  to  this  case,  inasmuch  as  no  judgment  appears  in  the 
transcript,  and  yet,  if  we  dismiss  the  writ,  there  appears  to 
be  nothing  to  prevent  the  defendant  in  error  from  obtaining 
another  execution  out  of  the  probate  court ; in  our  judg- 
ment the  rule  referred  to  does  not  apply  to  cases  of  this 
kind,  for  the  reason  that  the  court  of  original  jurisdiction 
has  decided  that  final  judgment  has  been  rendered.  It  is 
true  that  we  do  not  find  any  such  opinion  in  express  terms, 
but  execution  has  been  awarded  by  that  court,  which  can- 
not be  done  except  upon  final  judgment.  There  would  be 
great  hardship  in  denying  to  one  whose  property  has  been 
taken  in  execution  the  right  to  test  the  validity  of  the  judg- 
ment upon  which  the  execution  issued.  If  the  judgment  is 
defective  or  void,  that  is  the  very  fact  which  he  wishes  to 
establish  in  a court  of  errors  in  order  to  prevent  his  adver- 
sary from  selling  his  property  under  it.  There  may  be 
error  in  the  form  or  substance  of  a judgment  as  well  as  in 
the  proceedings  preliminary  to  the  judgment.  Martin  v. 
Barnhardl , 39  111.  12.  The  motion  to  dismiss  must  be 
denied,  and  from  what  we  have  said  of  the  record  it  will  be 
apparent  that  the  judgment,  such  as  it  is,  must  be  set  aside 
and  the  cause  remanded  with  directions  to  the  probate  court 
to  permit  the  plaintiff  in  error  to  plead  to  the  action.  Even 
if  the  judgment  was  perfect  in  form,  there  is  no  record 
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preliminary  to  it,  upon  which  it  could  stand.  In  the  present 
condition  of  the  probate  courts  we  trust  that  counsel  in  this 
and  other  cases  before  those  courts  will  make  some  effort  to 
conform  the  records  to  the  rules  of  practice  by  which  such 
re<  ords  are  to  be  tested.  Tin;  question  respecting  the  right 
to  change  of  venue  will  probably  receive  the  attention  of 
the  legislative  assembly  at  an  early  day,  and  therefore  we 
think  it  not  necessary  to  consider  it. 

The  judgment  is  reversed  with  costs,  and  the  canse 
remanded . Reverted. 

Error  \vr ll  UK  to  Rknuw  whftt  itsaomos  to  Itself  the  force  of  a Judgment,  even  though 
on  the  fact?  of  the  record  it  muv  want  the  essentials  of  validity:  Skinnrr  v.  Hethexlr,  t < lo. 
®*7.  In  determining  whether  u derision  Im  to  he  considered  a Judgment,  or  In  the  nature  •>!  * 
Judgment,  tiie  court  look*  to  the  subject-matter  of  the  decision,  uud  to  its  resulting  effect* 
Corning  v.  Ryan,  3 Colo.  68U. 


Kurtze  v.  McCord. 

Jurisdiction  of  probate  court  to  try  appeale.  One  who  appeals  from  lbs 
judgment  of  a justice  of  the  peace  to  a probate  court,  and  goes  to  trial 
in  the  latter  court  without  objection,  cannot  question  its  appellate  juris 
diction. 

Trial  — before  the  court.  If  neither  party  demand  a jury,  a probate  oonrt 
may  try  an  issue  of  fact  without  a jury. 

Error  to  Probate  Court , Jefferson  County. 

Hallett,  C.  J.,  did  not  sit  in  this  case. 

Messrs.  Browne  & Mechlino,  for  plaintiff. 

Mr.  Alfred  Sayre,  for  defendant. 

Gorsline,  J.  The  defendant  in  error,  John  N.  McCord, 
sued  the  plaintiff  in  error  before  a justice  of  the  peace,  and 
on  the  3d  day  of  April,  I860,  recovered  the  sum  of  $49.50 
damages,  and  costs  taxed  at  $33.60.  The  defendant  below 
then  appealed  to  the  probate  court  of  Jefferson  county,  and 
filed  his  appeal  bond.  The  appeal  was  tried  at  the  June 
term  of  the  probate  court,  and  the  defendant  in  error  recov- 
ered a judgment  for  the  sum  of  $125.90  and  costs  of  suit,  to 
reverse  which  judgment  this  writ  of  error  is  brought.  The 
principal  errors  assigned  are,  that  the  probate  court  had  no 
appellate  jurisdiction  from  justices  of  the  peace,  aid  that 
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the  probate  judge  assessed  the  damages  without  the  inter- 
vention of  a jury.  We  think  it  unnecessary  to  discuss  the 
question  whether  the  law  conferring  appellate  jurisdiction 
upon  the  probate  courts  lias  been  repealed  or  not,  for  in  this 
case  the  plaintiff  in  error  not  only  submitted  himself  to  the 
jurisdiction  of  the  probate  court,  but  by  taking  the  appeal 
thrust  himself  into  the  jurisdiction.  It  cannot  be,  nor  is  it 
denied,  but  that  the  probate  court  had  jurisdiction  of  the 
subject-matter,  and  by  the  parties  voluntarily  appearing 
and  going  to  trial  they  waived  all  objections  as  to  jurisdic- 
tion of  the  parties.  County  of  Randolph  v.  Ralls,  18  111. 
29.  The  cases  referred  to  in  the  brief  of  the  plaintiff  in 
error  are  a class  of  cases  where  the  court  had  no  jurisdic- 
tion of  the  subject-matter,  and  are  therefore  unlike  the  one 
at  bar.  As  to  the  other  error  assigned  and  above  referred 
to,  we  fail  to  see  upon  what  ground  it  is  based.  The  statutes 
cited  refer  to  cases  where  a default  has  been  taken,  and  the 
cause  is  referred  in  some  cases  to  the  clerk,  and  in  others  to 
a jury  to  assess  the  damages.  No  such  state  of  facts  exist 
here,  for  the  record  shows  that  both  parties  appeared,  and 
the  cause  was  tried  by  the  probate  judge,  as  by  law  he  could 
properly,  neither  party  having  demanded  a jury.  It  was 
not  an  assessment  of  damages,  but  a trial  of  the  merits  on 
an  issue  made.  There  were  some  other  errors  assigned 
which  were  not  argued,  and  which  we  suspect  are  not  relied 
upon.  Tlio  judgment  of  the  probate  court  is  affirmed,  with 
costs.  Affirmed. 

PROBATK  Court  - A ptri.t^atic  JurustMCTinx.  —One  who  appeals  from  the  Judgment  of 
a Justice  of  the  peace  to  a probate  court,  umi  goes  to  trial  In  the  latter  court  without  objection, 
cannot  question  its  appellate  jurisdiction:  Smith  v.  lh  strict  Court,  1 Colo.  237. 


Good  v.  Martin. 

Promissory  rote  — parly  indorsing  at  the  time  it  is  made,  may  become  maker 
If  a party  put  bis  name  ou  the  back  of  a note  at  the  time  It  is  made,  as 
mi  rely  for  the  maker  and  for  his  accommodation,  to  {rive  him  credit  with 
the  payee,  or  if  he  participated  in  the  consideration  for  which  thenoto  was 
given,  he  must  he  considered  as  a joint  maker  of  the  note. 

Border  ok  proof  — as  to  when  note  was  indorsed,  rrima  facie.  One  whose 
name  is  upon  the  hack  of  a note  Is  to  be  regarded  ns  an  indorsor,  and  if 
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the  plaintiff  would  charge  him  aa  maker,  the  burden  of  proof  is  upon  him 
to  show  that  the  party  to  be  charged  signed  his  name  at  the  time  the  not* 
was  made,  os  surety  for  the  maker  and  for  his  accommodation,  or  that  the 
Indorser  participated  in  the  consideration.  Where  there  was  no  eipnat 
agreement  between  the  parties,  and  the  indorser  did  not  participate  in  the 
consideration,  and  it  does  not  appear  that  he  wrote  his  name  on  the  back 
of  the  note  before  it  came  to  the  hands  of  the  payee,  the  evidence  is  not 
sufficient  to  sustain  the  verdict. 

In  order  to  charge  the  indorter  of  the  note  aa  maker,  it  was  necessary  to  6how 
specifically  that  he  put  his  name  upon  the  back  of  the  note  before  it  wu 
delivered  to  the  payee. 

Presumption  anting  from  indonement  at  time  note  it  made.  If  one  puthii 
name  on  the  back  of  a note  at  the  time  it  is  made  and  make  no  statement 
of  his  intention  in  so  doing,  he  is  presumed  to  have  done  so  as  the  surety 
of  the  maker  and  for  his  accommodation,  and  to  give  him  credit  with  the 
payee. 

Witness  — competency  of  payee,  in  action  against  indorter,  as  maker.  In  an 
action  by  the  assignee  of  a note  against  one  whose  name  appears  on  the 
back  of  the  note,  charging  him  as  maker,  the  payee  of  the  note  is  a com- 
petent witness. 

Practice — pleading!  not  to  be  given  to  the  jury.  It  is  not  good  practice  to 
allow  the  jury  to  take  the  declaration  to  their  room  when  they  retire  to 
consider  of  their  verdict. 

Appeal  from  District  Court , Arapahoe  County. 

Mr.  Justice  Gorsline  did  not  participate  in  the  decision 
of  this  cause. 

Messrs.  J.  Bright  Smith  & E.  L.  Smith,  for  appellant. 

Mr.  S.  E.  Browne,  for  appellee. 

Hallett,  C.  J.  The  principal  question  presented  in  this 
record  has  been  the  subject  of  much  judicial  discussion  in 
the  courts  of  this  country,  resulting  in  a difference  of 
opinion,  which  is  exceedingly  perplexing..  All  the  courts 
agree  that  a liability  is  incurred  by  one  who,  being  a stran- 
ger to  a note,  puts  his  name  upon  the  back  of  it  at  the  time 
it  is  made  ; but  whether  he  should  be  regarded  as  maker, 
guarantor  or  indorser,  is  the  point  of  difference.  2 Parsons’ 
Notes  and  Bills,  119. 

This  difference  of  opinion  arises  only  in  cases  in  which 
the  parties  have  omitted  to  express  their  contract,  and  have 
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left  it  to  the  law  to  imply  a contract  upon  the  naked  signa- 
ture appearing  upon  the  back  of  the  note.  Because  the 
signature  is  upon  the  back  of  the  note,  it  is  difficult  to  say 
that  the  party  intended  to  become  a maker,  and  because 
the  signature  was  put  upon  the  note  at  its  inception,  and 
before  it  gained  the  legal  quality  imparted  to  it  by  delivery, 
it  is  difficult  to  say  that  the  party  intended  to  assume  the 
liability  of  indorser  only. 

We  are  glad  to  find  that  we  have  been  relieved  of  the 
labor  of  deducing  a rule  from  the  mass  of  conflicting 
authority  upon  this  point  by  the  court  which  has  revisory 
jurisdiction  of  our  proceedings.  The  case  of  Rey  et  al.v. 
Simpson,  22  How.  341,  was  an  action  upon  a promissory 
note  against  three  parties,  two  of  whom  had  indorsed  the 
note  at  its  inception,  and  the  point  under  consideration  was 
fully  presented  and  passed  upon  by  the  court.  “When  a 
promissory  note,  made  payable  to  a particular  person  or 
order,  as  in  this  case,  is  first  indorsed  by  a third  person, 
such  third  person  is  held  to  be  an  original  promisor,  guar- 
antor or  indorser,  according  to  the  nature  of  the  transac- 
tion and  the  understanding  of  the  parties  at  the  time  the 
transaction  took  place.  If  he  put  his  name  on  the  back  of 
the  note  at  the  time  it  was  made,  as  surety  for  the  maker 
and  for  his  accommodation,  to  give  him  credit  with  the 
payee,  or  if  he  participated  in  the  consideration  for  which 
the  note  was  given,  he  must  be  considered  as  a joint 
maker  of  the  note.  On  the  other  hand,  if  his  indorsement 
is  subsequent  to  the  making  of  the  note,  and  he  puts  his 
name  there  at  the  request  of  the  maker,  pursuant  to  a con- 
tract with  the  payee  for  further  indulgence  or  forbearance, 
he  can  only  be  held  as  a guarantor.  But,  if  the  note  was 
intended  for  discount,  and  he  put  his  name  on  the  back  of 
it  with  the  understanding  of  all  the  parties  that  his  indorse- 
ment would  be  inoperative  until  it  was  indorsed  by  the 
payee,  he  would  be  liable  then  only  as  a second  indorser  in 
die  commercial  sense,  and,  as  such,  would  be  clearly 
entitled  to  the  privileges  which  belong  to  such  indorsers.” 

And  again,  “They  placed  their  names  there  at  the incep- 
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tion  of  the  note,  not  as  a collateral  undertaking,  but  as 
joint  promisors  with  the  maker,  and  are  as  much  affected 
by  the  consideration  paid  by  the  plaintiff  and  as  clearly 
liable  in  the  character  of  original  promisors  as  they  would 
have  been  if  they  had  signed  their  names  under  the  name  of 
the  other  defendant  upon  the  inside  of  the  instrument.” 

This  is,  undoubtedly,  the  law  of  this  territory  and  of 
every  other  territory  of  the  United  States,  notwithstanding 
a different  rule  may  have  been  adopted  in  some  of  the 
States. 

W e learn  from  this  case  that,  in  order  to  charge  one, 
whose  name  is  upon  the  back  of  a note,  as  maker,  it  must 
appear  that  the  name  was  placed  upon  the  back  of  the  note 
at  its  inception,  and  that  parol  evidence  is  admissible  for 
the  purpose  of  showing  the  circumstances  attending  the 
signing.  Prima facie,  one  whose  name  is  upon  the  back 
of  a note  is  to  be  regarded  as  an  indorser,  and  if  the  plain- 
tiff, in  an  action  upon  the  note,  would  charge  him  as  maker, 
the  burden  of  proof  is  upon  him  to  show  that  the  party  to 
be  charged  signed  his  name  at  the  time  the  note  was  made, 
in  the  language  of  Rey  v.  Simpson,  “as  surety  for  the 
maker  and  for  his  accommodation,  to  give  him  credit  with 
the  payee,  or  that  he  participated  in  the  consideration  for 
which  the  note  was  given.”  If  there  is  evidence  of  an 
express  agreement  between  the  parties,  of  course  that  will 
control,  but  if  the  plaintiff  relies  upon  the  mere  act  of  sign- 
ing the  note  upon  the  back,  unaccompanied  by  any  agree- 
ment or  declaration  of  intention,  then  it  becomes  important 
to  know  precisely  when  the  signing  took  place. 

The  authorities  are  explicit  upon  the  point  that  the  signa- 
ture must  be  attached  at  the  time  the  note  is  made,  in  order 
to  affect  the  signor  with  the  liability  of  maker,  by  which 
we  understand  that  the  act  must  be  done  while  the  note  is 
in  fieri,  yet  in  the  hands  of  the  maker,  and  before  it  has 
come  to  the  hands  of  the  payee. 

If  one  put  his  name  upon  the  back  of  a note  while  it  is 
in  the  hands  of  the  maker,  from  this  act  alone  it  may  be 
presumed  that  he  did  so  with  intent  to  serve  the  maker  by 
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becoming  surety  for  him  ; but  if  he  put  his  name  upon  the 
back  of  the  same  note  after  it  has  passed  into  the  hands  of 
the  payee,  we  cannot  determine  from  this  act  alone  whether 
he  intended  to  serve  the  maker  or  the  payee.  Upon  look- 
ing into  the  evidence  in  this  cause,  we  do  not  find  any  thing 
tending  to  show  an  express  agreement  on  the  part  of  the 
appellant  with  any  of  the  parties,  nor  does  it  appear  that 
he  shared  in  the  consideration  of  the  note.  It  seems  that 
the  appellee  relied  upon  evidence  tending  to  prove  that 
appellant  wrote  his  name  upon  the  back  of  the  note  at  its 
inception.  The  only  witness  called  (Davidson,  the  payee 
of  the  note),  testified  that  Cheney,  Shepard,  appellant  and 
himself  were  present  at  the  making  of  the  note,  and  that 
the  names  were  all  on  it,  including,  as  we  understand  him, 
his  own,  at  the  time  he  delivered  it  to  the  appellee.  We 
are  not  informed  whether  the  appellant  signed  his  name 
upon  the  back  of  the  note  before  or  after  it  came  into  the 
hands  of  Davidson,  the  payee,  and,  as  we  have  seen,  this  is 
material.  All  the  original  parties  to  the  note  were  present 
at  the  making  of  it,  and  for  aught  that  appears  the  note 
may  have  been  delivered  to  Davidson,  and  accepted  by  him, 
before  the  appellant  became  a party  to  it  If  such  were 
the  fact,  the  work  of  creation  was  complete  when  it  was 
delivered  to  the  payee,  and  no  one  could  become  a maker 
by  subsequently  indorsing  it  in  blank.  It  is  true  that  the 
witness  testifies  that  he  would  not  deliver  certain  money 
until  the  appellant  had  indorsed  a pre-existing  note,  but 
who  were  the  parties  to  that  note,  and  whether  the  note 
upon  which  the  action  was  brought  was  given  in  renewal  of 
the  other,  he  does  not  state.  We  do  not  see  that  the  testi- 
mony respecting  the  money  is  connected  with  the  note  here 
in  suit  It  is  true,  also,  that  he  testifies  that  he  cautioned 
the  appellant  against  putting  his  name  on  the  note,  which 
shows  that  the  appellant  did  not  sign  upon  his  request,  but 
he  also  testifies  that  he  was  but  the  nominal  payee,  his 
name  being  inserted  by  mistake  for  that  of  the  appellee.  If 
the  note  was  in  the  hands  of  Davidson  at  the  time  of  the 
indorsement  by  appellant,  the  latter  may  have  acted  upon 
Vol.  I. 
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the  request  of  the  appellee,  or  he  may  reasonably  have 
believed  that  he  was  to  stand  between  the  payee  and  the 
appellee  as  second  indorser.  But,  if  he  signed  after  the  note 
was  delivered  to  Davidson,  a better  reason  for  withholding 
from  him  the  character  of  maker,  is  found  in  the  fact  that 
at  the  time  he  signed,  the  contract  was  fully  completed,  and 
it  cannot  be  said  that  he  participated  in  making  it,  or  that 
the  act  of  signing  stands  upon  the  consideration  of  the  note. 
We  hold  that,  in  order  to  charge  the  appellant  as  maker  of 
the  note,  it  was  necessary  to  show  specifically  that  he  put 
his  name  upon  the  back  before  it  was  delivered  to  the  payee, 
and  if  this  appear  to  be  a rigid  application  of  the  rules  laid 
down  in  Rey  v.  Simpson , we  say  as  was  said  in  Clapp  v. 
Rice , 13  Gray,  403,  that  the  doctrine  which  holds  a party 
who  has  put  his  name  upon  the  back  of  a note  liable  as 
maker,  is  somewhat  anomalous,  and  is  not  to  be  extended 
beyond  adjudged  cases. 

The  counsel  for  appellant  insists  that,  in  testifying  that 
he  had  no  interest  in  the  note,  and  that  his  name  was 
inserted  as  payee  by  mistake,  Davidson  negatived  the  con- 
dition prescribed  in  the  rule  given  by  the  supreme  court,  to 
the  effect  that  appellant  must  have  signed  for  the  purpose 
of  giving  the  makers,  Cheney  and  Shephard,  credit  with  the 
payee  Davidson.  As  to  this  it  is  to  be  observed  that  the  lan- 
guage of  the  supreme  court  is  used  for  the  purpose  of  indi- 
cating the  possible  motives  which  may  have  operated  upon 
the  mind  of  the  party  at  the  time  he  put  his  signature  upon 
the  back  of  the  note,  and  is  a statement  of  the  presumption 
of  the  law'  rather  than  the  subject  of  proof.  If  one  put 
his  name  on  the  back  of  a note  at  the  time  it  is  made  and 
make  no  statement  of  his  intention  in  so  doing,  he  is  pre- 
sumed to  have  done  so  as  the  surety  of  the  maker  and  for 
his  accommodation,  and  to  give  him  credit  with  the  payee. 
If  it  be  said  that  this  presumption  is  rebutted  by  the  testi- 
mony of  Davidson,  it  may  be  answered  that  his  name  was 
inserted  as  payee  by  mistake,  the  party  who  was  beneficially 
interested  being  the  appellee.  If  the  appellant  signed  for 
the  purpose  of  giving  Cheney  and  Shephard  credit  with  the 
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appellee,  and  bis  name  was  omitted  from  tbe  note  by  mis 
take,  Davidson  being  inserted  in  its  stead,  it  will  not  be  con- 
tended that  the  want  of  interest  on  the  part  of  the  latter 
would  relieve  the  appellant  of  liability.  Objection  was 
made  to  the  competency  of  Davidson  as  a witness,  upon  the 
ground  that  he  as  first  indorser  was  liable  to  appellant  as 
second  indorser.  As  a recovery  must  be  had  against  appel- 
lant as  maker  of  the  note,  if  at  all,  in  this  action  we  fail  to 
perceive  the  force  of  the  objection.  Upon  the  point  that 
the  jury  were  allowed  to  take  the  declaration  with  them  to 
their  jury  room,  we  think  it  necessary  at  this  time  only  to 
say  that  it  is  a practice  not  to  be  sanctioned.  The  plead- 
ings in  a cause  are  for  the  consideration  of  the  parties  and 
the  court  and  not  for  the  jury.  The  court  below  should 
have  granted  a new  trial  because  of  the  insufficiency  of  the 
evidence  to  charge  the  appellant  as  maker  of  the  note  and 
for  this  cause  the  judgment  is  reversed  and  the  cause 
remanded  for  a new  trial.  Reversed. 

Prosiishoky  Notk  — Ivihwhkmknt  nKFoitK  Dkliveky.— The  lnrlorner  of  n note  before 
delivery  to  tbe  payee,  for  tbe  accommodation  of  tbe  maker,  and  to  give  him  credit  with  tbe 
payee,  w liable  n.1  a Joint  maker  of  the  nolo:  Rett  v.  Hopple,  3 Colo.  15*5*:  k'ltk  widen  v.  Allen,  7 
Colo.  2UC  Thh  doctrine  b rc-ulllriucd  ou  u second  appeal  of  tbe  principal  case:  (Jixui  v. 
Marlin,  2 Colo.  220. 


Hax  et  al.  v.  Lkis. 

Practice—  computation  of  time.  In  computing  the  time  allowed  bj  the 
district  court  for  filing  an  appeal  bond,  the  day  on  which  the  order  mi 
made  is  to  be  excluded. 

Appeal  bond  mast  be  filed  within  the  time  allowed  by  the  district  court. 


Appeal  from  District  Court , Arapahoe  County. 

Mr.  G.  W.  Pitrkins,  for  appellants. 

Mr.  S.  E.  Browne,  for  appellee. 

Gorsline,  J.  This  is  a motion  by  the  appellee  to  dismiss 
the  appeal  for  the  reason  that  the  appeal  bond  was  not  filed 
within  the  time  limited  by  the  district  court  The  order 
was  made  on  the  18th  day  of  December,  that  the  bond 


Digitized  by  Google 


172 


Ckary  v.  Barber. 


[JulyT., 


should  be  filed  within  thirty  days.  The  bond  was  filed  on 
the  18th  day  of  January  following.  The  rule  in  the  com- 
putation of  time  is,  that  one  day  shall  be  included  and  one 
excluded,  and  the  day  on  which  an  order  is  made,  as 
in  this  case,  is  the  one  to  be  excluded.  In  computing  the 
time  by  this  rule,  the  thirty  days  expired  on  the  17th  day 
of  January,  and  the  bond  was  therefore  filed  too  late.  The 
appeal  must  be  dismissed  with  costs.  DismmoL 

I n < omi'L'TINO  TiMK  allowed  by  tho  district  court  for  filing  an  appeal  bond,  the  day  on 
which  tho  order  was  wade  is  to  be  excluded:  Evant  v.  Ituwera,  18  Colo.  514. 


Crary  v.  Barbeb. 

Service  ok  riiocuss  must  be  shown  by  the  record.  The  record  most  alio* 
that  the  defendant  was  duly  notified  of  the  proceedings  against  him,  or  that 
he  appeared  in  the  district  court 

Service  ok  attachment  — how  made.  The  statute  regulating  the  service  of 
writs  of  attachment  requires  the  sheriff  to  read  the  writ  to  the  defendant 
named  therein,  or  to  deliver  to  him  a true  copy  thereof,  and  persona] 
service  cannot  be  obtained  except  in  one  of  these  ways. 

In  serving  a writ  of  attachment  a sheriff  cannot  substitute  his  own  language 
for  that  of  the  writ,  or  cull  from  the  writ  Buch  facts  as  he  belieTe*  to  be 
material  for  the  informaUon  of  the  defendant,  but  the  language  of  the  writ 
must  be  used. 

A return  to  a writ  of  attacJimcnt — That  the  name  of  the  plaintiff,  the  amount 
claimed,  and  when  and  where  the  defendant  was  to  answer  the  complaint 
of  the  plaintiff  was  read  to  the  defendant,  is  not  sufficient. 

Notice  by  publication  — what  is  sufficient.  Where  the  statute  requires  that 
notice  of  the  pendency  of  an  attachment  suit  Bhall  be  published  in  a news- 
paper for  four  weeks,  it  is  not  sufficient  to  publish  such  notice  for  twenty 
days. 

Appearance  for  the  purpose  of  objecting  to  the  service  of  process.  If  a defend- 
ant  file  written  objections  to  the  manner  of  serving  process  and  limit  his 
appearance  to  the  purpose  of  the  motion,  this  is  not  a general  appearance 
in  the  cause. 

Appearance  — what  amounts  to.  An  order  of  court  which  sets  out  that  the 
parties  came  by  their  attorneys,  and  on  plaintiff ’s  motion  leave  was  granted 
to  amend  the  sheriff’s  return  and  the  declaration  and  the  canse  was  con 
tinued,  does  not  show  a general  appearance  in  the  cause  by  the  defendant 

Error  to  District  Courts  Qilpin  County. 

Mr.  Justice  Gorsline  did  not  participate  in  the  decision. 
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Mr.  E.  T.  W ells,  for  plaintiff  in  error. 

Messrs.  Johnson  & Teller,  for  defendants  in  error. 

Hallet,  C.  J.  The  motion  to  dismiss  the  writ  of  error 
has  not  been  argned,  and,  perceiving  no  reason  for  allowing 
it,  we  proceed  at  once  to  consider  the  errors  assigned.  The 
plaintiff  in  error  olaims  that  he  was  not  served  with  process 
or  otherwise  legally  notified  of  the  pendency  of  suit  in  the 
court  below.  If  this  is  true,  the  judgment  must  be  reversed, 
inasmuch  as  a court  has  not  authority  to  render  judgment 
without  notice  to  the  party  to  be  charged  thereby.  Nor 
can  we  indulge  in  a presumption  that  the  plaintiff  in  error 
was  dnly  notified  of  the  proceedings  against  him,  or  that  he 
appeared  in  the  district  court  in  the  absence  of  record  evi- 
dence of  that  fact.  Rany  et  al.  v.  The  Governor , 4 Blackf. 
2 ; Anderson  v.  Brown , 9 Mo.  638. 

There  were  several  writs  issued  out  of  the  district  court, 
all  of  which  were  returned  non  inventus  as  to  the  defendant 
named  therein  except  one,  to  which  the  sheriff  returned, 
that  the  defendant  had  accepted  service  and  subsequently 
modified  his  return  as  follows:  “ I do  further  return  that 
the  service  made  on  said  defendant,  Beebe  D.  Crary,  was 
made  by  reading  to  said  Beebe  D.  Crary  the  name  of  the 
plaintiff  in  said  writ  and  the  amount  claimed,  and  when  and 
where  the  said  defendant  was  to  answer  the  complaint  of  the 
plaintiff.”  -z. 

The  statute  regulating  the  service  of  writs  of  attachment 
requires  the  sheriff  to  read  the  writ  to  the  defendant  named 
therein,  or  to  deliver  to  him  a true  copy  thereof,  and  it  is 
not  contended  that  personal  service  can  be  obtained  except 
in  one  of  these  ways.  It  is  said,  however,  that  the  sheriff 
complied  with  the  statute  substantially  by  reading  to  the 
plaintiff  in  error  the  material  facts  contained  in  the  writ, 
but  we  cannot  agree  to  this.  The  sheriff  said  nothing  to  the 
plaintiff  in  error  of  the  ground  upon  which  the  attachment 
issued,  the  filing  of  the  affidavit  and  bond  and  other  facta 
set  forth  in  the  writ.  But  if  the  contents  of  the  writ  had 
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been  fully  stated  to  the  plaintiff  in  error,  the  language  of 
the  writ  must  have  been  used  or  the  service  would  not  be 
effectual.  The  law  prescribes  the  form  of  the  writ,  and 
commands  the  sheriff  to  read  it,  or  furnish  a cop}'  of  it,  and 
this  duty  must  be  faithfully  performed.  We  cannot  permit 
a sheriff  to  substitute  his  own  language  for  that  of  the  writ, 
or  to  cull  from  the  writ  such  facts  as  he  believes  to  be 
material  for  the  information  of  the  defendant  named  therein 
and  communicate  them  to  him.  The  law  provides  for  com- 
municating to  the  defendant  in  the  writ  the  language  of  the 
writ  and  the  whole  of  it,  trusting  to  his  intelligence  to 
comprehend  its  meaning,  and  without  this  there  is  no  service. 
The  principle  upon  which  this  point  must  be  decided  has 
been  frequently  recognized  by  the  courts,  and  we  do  not 
think  it  necessary  to  discuss  it  at  length.  Maher  v.  Bull, 
26  111.  348;  (Flickering  v.  Failes , id.  519  ; Halsey  v.  Hurd 
al.,  6 McLean,  14. 

A notice  of  the  pendency  of  the  suit  was  published  in  a 
newspaper  for  twenty  days,  but  as  the  statute  requires  such 
notices  to  be  published  for  four  weeks,  it  was  not  claimed 
upon  the  argument  that  such  publication  was  in  any  way 
effectual. 

The  transcript  of  the  record  contains  a motion  filed  in  the 
district  court  by  the  plaintiff  in  error,  which  probably 
ought  not  to  be  noticed,  since  it  has  not  been  preserved  in 
the  record  by  bill  of  exceptions  or  otherwise.  Pomeroy's 
Lessee  v.  Bank  of  Indiana,  1 Wal.  (U.  S.)  592  ; McDonald 
v.  Arnout,  14  111.  58  ; Douglas  v.  Park  et  al.,  43  id.  140. 

If,  however,  it  is  claimed  that  we  have  cognizance  of  it, 
we  do  not  perceive  that  by  filing  written  objections  to  the 
manner  of  serving  the  process,  the  plaintiff  in  error  entered 
his  appearance  to  the  action,  especially  as  he  limited  his 
appearance  to  the  purpose  of  the  motion.  Malcolm  v. 
Rogers , 1 Cow.  1 ; Nye  v.  Liscomh , 21  Pick.  263. 

There  is  an  entry  in  the  record  as  follows  : 

“ This  day  came  the  said  parties  by  their  attorneys,  and 
on  motion  of  plaintiff,  it  is  considered  by  the  court  that  the 
sheriff  have  leave  to  amend  his  return  on  the  writ  in  this 
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cause,  and  that  said  plaintiff  have  leave  to  amend  his 
declaration,  and  that  this  cause  stand  continued  to  the  next 
term  of  this  court.” 

The  question  is  presented  whether  such  an  appearance  by 
the  plaintiff  in  error  is  shown  in  this  order,  as  warranted  the 
court  in  entering  judgment  against  him.  It  seems  that  the 
several  orders,  here  incorporated  in  one,  were  made  at  the 
instance  of  the  defendant  in  error.  The  plaintiff  in  error, 
although  present  at  the  time  the  order  was  entered,  asked 
no  relief,  but  remained  a silent  spectator  of  the  proceedings. 
We  may  say  that  he  assented  to  what  was  done  upon  the 
motion  of  the  plaintiff  below,  to  wit : the  amendment  of  the 
declaration  and  the  sheriff’s  return,  and  the  continuance  of 
the  cause ; but  is  there  any  thing  in  this  showing  an  inten- 
tion to  submit  himself  to  the  jurisdiction  of  the  court  ? We 
think  not.  For  aught  that  appears,  he  may  have  intended 
to  object  to  the  regularity  of  the  proceedings,  if  his  adver- 
sary should  take  action  prejudicial  to  him.  There  is  noth- 
ing to  show  his  intention,  and  if  we  are  left  to  conjecture  his 
object  in  going  there,  it  is  quite  as  reasonable  to  suppose 
that  he  was  there  for  the  purpose  of  objecting  to  the  insuf- 
ficient return  of  the  sheriff,  as  for  any  other  purpose.  Wo 
do  not  doubt  that  a party  may  submit  his  person  to  the 
jurisdiction  of  a court,  and  thus  bring  himself  completely 
within  its  power.  But  such  submission  is  not  effected  by 
entering  the  court  room  merely  and  witnessing  the  proceed- 
ings of  the  court.  It  may  be  effected  by  engaging  in  the  con- 
troversy with  his  adversary,  opposing  him  in  the  forum 
with  the  weapons  known  to  the  law,  but  not  by  unresisting 
silence  and  acquiescence  merely.  W e are  aware,  that  it  has 
been  held,  that  an  appearance  for  the  purpose  of  making  a 
motion  will  be  regarded  as  a full  appearance  to  the  action, 
unless  the  mover  limits  his  appearance  to  the  purpose  for 
which  he  is  then  in  court.  It  will  be  seen  that  such  cases 
are  distinguishable  from  this,  inasmuch  as  in  those  cases  the 
parties  who  were  held  to  have  entered  an  appearance  were 
participating  in  the  proceedings  and  invoking  the  aid  of  the 
court,  while  here  the  plaintiff  in  error  asked  nothing  and 


Digitized  by  Google 


176 


Smith  ®.  Salomon. 


[July  T., 


did  nothing.  If  one  enter  the  field  as  a combatant,  we  may 
fairly  conclude  that  he  was  duly  notified  of  the  conflict, 
and  fully  prepared  for  it  when  he  came  upon  the  ground. 
If  he  stand  by  calmly  awaiting  the  attack  of  his  adversary, 
no  such  conclusion  is  deducible  from  his  conduct  The 
voluntary  appearance  of  a party  to  an  action  is  undoubt- 
edly sufficient  to  enable  a court  to  proceed  to  judgment 
against  him  according  to  its  recognized  methods,  but  in 
every  case  the  fact  of  such  appearance  ought  to  be  clearly 
established.  The  right  of  every  defendant  to  his  day  in 
court  is  inviolable,  and  in  every  case  it  ought  clearly  to 
appear  that  he  has  enjoyed  it.  We  find  in  this  record  noth- 
ing to  show  that  the  plaintiff  in  error  was  served  with  pro- 
cess, or  that  he  entered  an  appearance  to  the  action  in  the 
district  court,  and  therefore  the  judgment  of  that  court  is 
reversed,  with  costs,  and  this  cause  is  remanded  for  further 
proceedings.  Reversed. 

(iKNKUAi.  AFPBARaKCK,  WhaT  ('-oxsTiTnTiw.  — An  appearance  upon  ft  motion  confined  to 
the  ftlngle  object  of  enforcing:  a statutory  right  (as  u motion  to  dtHinias  an  appeul  *,  though  not 
special  In  form,  cannot  be  considered  a general  appearance  anil  cotiMcuuent  waiver  of  that 
right:  Istir  v.  Neivtn,  14  Colo.  4li  An  order  of  court  granting  a continuance  without  any 
Objection  dors  not  amount  to  a general  appearance  by  a party  who  did  uol  otherwise  appear, 
and  who  did  not  move  the  continuance:  Tnptey  v.  JJuanc,  3 Colo.  25. 


Smith  v.  Salomon. 

Survivor  — may  rue  alone  upon  joint  demand.  The  right  of  a survivor  to  sue 
without  joining  with  the  representative  of  his  deceased  co-obligee  is  not 
limited  to  cases  of  partnership. 

Action — eauecr  of  that  may  be  joined.  Domands  due  to  a plaintiff  in  his  own 
right  and  as  survivor  of  another,  may  he  joined. 

DKiumuF.it  too  large.  Whether  a demurrer  is  general  or  special,  if  it  go  to 
the  whole  declaration  and  there  be  one  good  count,  it  must  be  overruled. 

Error  to  Probate  Court,  Arapahoe  County. 

Mr.  J ustice  Gorsline  did  not  participate  in  the  decision 
of  this  cause. 

Messrs.  S.  E.  Browne,  Alfred  Sayre  & E.  L.  SMrrn,  for 
plaintiff  in  error. 

Messrs.  Charles  & Ei.bert,  for  defendant  in  error. 
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Hallett,  C.  J.  In  three  counts  of  his  declaration  the 
plaintiff  in  error  set  out  causes  of  action  which  accrued  to 
himself  and  Crocker  in  the  life-time  of  Crocker,  and  in  three 
other  counts  he  set  out  causes  of  action  which  accrued  to 
himself  only.  Counsel  for  defendant  in  error  admit  that 
this  was  no  misjoinder,  but  say  that  according  to  Tell  v. 
Douglas,  4 B.  & Aid.  874,  the  plaintiff  should  have  shown 
himself  to  be  the  surviving  partner  of  Crocker.  The  rule  that 
a surviving  partner  shall  declare  himself  to  be  such  in  an 
action  upon  a demand  due  the  partnership,  appears  to  be 
well  established,  but  it  is  to  be  observed  that  the  right  of 
a survivor  to  sue  alone  without  joining  the  representative  of 
the  deceased  is  not  limited  to  cases  of  partnership. 

“When  one  or  more  of  several  obligees,  covenantees, 
partners,  or  others,  haYing  a joint  legal  interest  in  the  con- 
tract, dies,  the  action  must  be  brought  in  the  name  of  the 
survivor.”  1 Chitty’s  PI.  19. 

If  the  plaintiff  and  Crocker,  although  not  partners,  were 
jointly  interested  in  the  sum  to  be  recovered,  the  plaintiff 
may  maintain  his  action  for  this  and  other  demands  accru- 
ing to  himself  alone.  Vandenheuvel  v.  Storrs,  3 Conn.  203 ; 
Slipper  v.  St  ids  tone,  5 Term.  R.  493. 

Again,  the  counts  upon  indebtedness  due  the  plaintiff 
alone  were  certainly  good,  and  as  the  demurrer  was  to  the 
whole  declaration,  it  should  have  been  overruled  for  that 
reason.  Whether  a demurrer  is  general  or  special,  if  it  go 
to  the  whole  declaration  and  there  be  one  good  count,  it 
must  be  overruled.  1 Chitty’s  PI.  664. 

The  judgment  of  the  probate  court  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings.  ■ 

Reversed. 


Doss  v.  Craio. 

Unlawkctl  detainer  — demand  for  possession.  In  an  action  for  unlawful 
detainer  under  section  5,  chapter  35,  Revised  Statutes,  833,  the  plaintiff 
must  avei  and  prove  a demand  in  writing  fcr  possession  of  the  premises 
which  he  seeks  to  recover, 

Vol.  I.— 23 
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The  omission  to  make  such  demani  is  not  cured  by  pies  of  title  in  defendsnt 
nor  by  verdict. 

Error  to  Probate  Court , Pueblo  County. 

The  information  was  filed  by  Craig  in  the  probate  court 
of  Huerfano  county  and  thence  removed  to  Pueblo  county 
by  change  of  venue.  Complainant  alleged  that  he  was  the 
owner  of  certain  agricultural  lands  in  the  county  of  Huer- 
fano, and  that  he  was  in  possession  of  them  on  the  1st  day 
of  February,  1806,  at  which  time  he  let  and  demised  the 
same  to  plaintiff  in  error  for  and  during  the  period  and  term 
of  one  growing  season  or  year,  which  period  and  term 
expired  on  the  1st  February,  1807.  He  further  alleged  that 
plaintiff  in  error  held  over  and  detained  the  said  lands,  but 
nothing  was  averred  as  to  a demand  in  writing  or  otherwise. 
A demurrer  to  the  information  was  overruled,  and  defend- 
ant below  pleaded  the  general  issue  and  title  in  himself, 
upon  which  issues  were  joined.  At  the  trial,  defendant 
below  asked  the  court  to  instruct  the  jury  that  “ if  they 
believed  from  the  evidence  that  the  defendant  did  not  enter 
upon  the  premises  alleged  in  bad  faith,  and  that  no  notice 
or  demand  in  writing  to  quit  the  premises  alleged  in  plain- 
tiff’s complaint,  and  to  deliver  the  premises  and  possession 
thereof  to  plaintiff,  his  agent  or  attorney,  or  any  one  for 
him,  was  made,  in  writing,  of  the  defendant,  his  agent,  or 
any  one  for  him,  by  the  plaintiff,  his  agent  or  attorney,  or 
any  one  for  him,  they  will  find  for  defendant,”  which  being 
refused,  defendant  excepted. 

Mr.  A.  A.  Bradford,  for  plaintiff  in  error. 

Mr.  W.  F.  Stone,  for  defendant  in  error. 

Eystf.r,  J.  (after  stating  the  facts).  In  order  to  maintain  a 
suit  under  the  act  it  is  absolutely  and  essentially  necessary 
that  the  plaintiff  shall  have  first  made  a demand  in  writing 
for  the  delivery  of  the  premises  in  question.  Until  this  is 
done  he  can  have  no  relief  under  the  statute.  This  being 
the  law,  it  was  the  duty  of  the  plaintiff,  if  such  demand  was 
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made,  to  set  it  out  in  his  petition  as  a substantial  fact,  as 
required  in  section  11  of  the  act.  He  does  not  make  any 
such  averment  in  his  petition,  and  of  it  the  defendant  com- 
plains. It  was  contended  by  the  defendant  in  error  that  the 
defendant’s  plea  of  title  in  himself  was  a waiver  of  any  such 
right  to  a written  demand  for  the  possession  of  the  premises. 
This  is  not  the  law  in  this  case.  A party  may,  by  a plea  of 
title  in  himself,  waive  a right  to  notice  of  the  determination 
of  a tenancy,  but  iD  this  proceeding  a demand  in  writing  for 
the  possession  of  the  premises  in  controversy  is  widely  dif- 
ferent from  a notice  to  terminate  a tenancy.  It  was  intended 
by  the  legislature  by  such  notice  to  give  the  defendant  an 
opportunity  to  surrender  the  possession  and  avoid  expen- 
sive litigation.  It  is  analogous  to  the  demand  required  in 
replevin,  and  as  it  relates  to  the  possession  of  lands,  the 
legislature  made  it  more  formal,  and  provided  that  it  must 
be  in  writing.  Time  is  not  material,  it  may  be  made  a 
month  or  a day  before  action  brought,  but  it  must  be  made 
and  it  must  be  in  writing.  A demand,  formal  according  to 
all  of  the  requirements  of  the  law,  and  set  out  in  writing,  if 
read  to  the  party,  is  not  sufficient.  It  most  be  made  in  writ- 
ing and  left  with  the  party  or  it  is  no  demand.  24  Minor, 
192.  A party  cannot  be  guilty  of  wrongful  detainer  until 
after  this  demand  has  been  made  upon  him.  Nor  was  it 
cured  by  the  verdict.  It  is  of  so  important  a character  in 
this  proceeding  that  no  judgment  could  be  rightly  ren- 
dered against  defendant  unless  it  was  alleged  in  the  petition, 
or  the  absence  of  it  expressly  waived.  The  judgment  of 
the  court  below  is  reversed. 

Reversed. 


Reynolds  v.  The  People. 

ConrrrtmoxAL  law.  It  seems  that  paragraph  17,  section  8,  article  1 of  the 
constitution  of  the  United  States  is  not  applicable  to  the  territories. 

Powers  of  the  federal  and  territorial  gotemmenti.  The  fact  that  the  general 
government  has  legislative  authority  in  the  territory  tends  not  to  diminish 
or  displace  the  authority  of  the  territorial  government  but  to  establish  it 
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Mujtauy  reservation  — lam  of  territory  operate  within.  An  indictment 
and  conviction  under  chapter  63,  Revised  Statutes,  for  selling  spirituous 
liquor  without  license,  at  and  within  the  military  reservation  of  Fort  Ljon, 
Is  good. 

Error  to  District  Court,  Pueblo  County. 

Mr.  Justice  Gorsline  did  not  participate  in  the  decision 
of  this  cause. 

Mr.  H.  C.  Thatoiieb,  for  plaintiff  in  error. 

Mr.  W.  F.  Stone,  District  Attorney,  third  district,  for 
defendant  in  error. 

Hallett,  C.  J.  The  plaintiff  in  error  was  found  guilty 
of  a violation  of  the  license  law  in  respect  to  selling  spirit- 
uous liquors.  The  sale  was  made  at  and  within  the  military 
reservation  known  as  Fort  Lyon,  and  it  is  claimed  that  the 
conviction  is  erroneous  upon  the  ground  that  the  law  under 
which  it  was  had  was  not,  at  the  time  of  the  sale,  operative 
within  that  reservation.  This  theory  is  founded  upon  the 
seventeenth  paragraph  of  section  eight,  article  one  of  the 
constitution,  by  which  congress  is  invested  with  exclusive 
legislative  authority  “over  all  places  purchased  by  the  con- 
sent of  the  legislature  of  the  State  in  which  the  same  shall 
be,  for  the  erection  of  forts,  magazines,  arsenals,  dockyards 
and  other  needful  buildings.” 

In  terms,  this  clause  refers  to  places  purchased  by  the 
consent  of  the  legislature  of  a State,  and  therefore  within 
a State,  and  we  are  not  aware  of  any  instance  in  which  it 
has  been  applied  to  a place  not  within  the  limits  of  a State. 
In  United  States  v.  Bevan,  3 Wheat.  388,  the  court  say  of 
this  clause,  “It  is  observable  that  the  power  of  exclusive 
legislation  (which  is  jurisdiction)  is  united  with  cession  of 
territory,  which  is  to  be  the  free  act  of  the  States.” 

Again,  it  has  been  expressly  decided  that  a place, 
although  within  a State,  is  not  subject  to  the  legislation  of 
congress  under  this  clause,  unless  jurisdiction  has  been 
ceded  by  the  legislature  of  the  State  in  which  it  is  situated 


Digitized  by  Google 


1869.]  Reynolds  v.  The  People.  181 

The  People  v.  Godfrey , 17  Johns.  226 ; Clay  v.  The  State, 
4 Kan.  49. 

It  seems  that  this  clause  of  the  constitution  has  no  appli- 
cation to  the  territories.  2 Story  on  Con.,  § 1224,  et  seq. ; 
2 Curtis’  History  of  Constitution,  340. 

Upon  the  general  proposition,  however,  that  congress  has 
legislative  authority  in  the  territory,  no  doubt  can  be  enter- 
tained. When  we  consider  that  the  territorial  government 
was  established  by  act  of  congress,  we  are  ready  to  concede 
tiie  jurisdiction  of  the  federal  government 

Upon  authority,  also,  the  point  is  not  to  be  questioned. 
American  Insurance  Company  v.  Carder,  1 Peters,  611 ; 
Leitensdorfer  v.  Webb,  20  How.  181. 

In  the  case  of  The  American  Insurance  Co.  v.  Canter,  it 
is  said  that  “ in  legislating  for  them  (the  territories),  con- 
gress exercises  the  combined  powers  of  the  general  and  of 
State  government.” 

The  power  of  congress  over  a territory  is  exerted  in 
establishing  a government  to  which  is  delegated  authority 
to  legislate  upon  all  rightful  subjects.  As  we  had  ocoasion 
to  remark  in  the  case  of  Franklin  v.  U.  S.,  ante,  36 : 
“ Usually  all  restrictions  upon  the  powers  of  a territorial 
government  are  found  in  the  organic  law  by  which  it  is  estab- 
lished, but  sometimes,  as  in  the  law  punishing  bigamy  in  the 
territories,  and  the  law  prohibiting  slavery  and  some  other 
acts,  this  rule  has  not  been  followed.”  The  body  politic 
thus  created  is  not  a sovereignty  but  an  emanation  of 
federal  power,  standing  upon  and  subordinate  to  the 
authority  of  the  general  government.  Itself,  the  creature  of 
the  federal  government,  a territory  cannot  transcend  the 
power  of  its  superior,  nor  can  the  authority  of  the  territory 
be  arrayed  against  that  of  the  general  government.  There 
can  be  no  real  conflict  between  them  unless  the  territory, 
like  the  gourd  in  the  fable,  which  disdained-its  vine,  should 
attempt  to  cut  down  the  parent  stem  upon  which  it  stands. 
The  power  of  the  general  government,  descending  upon  the 
territorial  government,  is  thence  diffused  by  the  latter,  and 
there  is  no  question  of  pre-eminence  presented.  Every  act 
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of  the  legislative  assembly  derives  its  legal  force  and  validity 
from  the  organic  act,  and  is  subject  to  disapproval  by 
congress.  Indeed,  an  act  of  the  territorial  assembly  cannot 
run  into  any  place  of  which  the  federal  government  has 
not  jurisdiction,  for  the  obvious  reason  that  it  proceeds  in 
virtue  of  the  will  and  power  of  the  latter.  We  perceive, 
therefore,  that  the  fact  that  the  general  government  has 
legislative  authority  in  the  territory  tends  not  to  diminish 
or  displace  the  authority  of  the  territorial  government  but 
to  establish  it.  And,  as  to  Fort  Lyon,  if  the  general  govern- 
ment had  no  authority  there,  then,  indeed,  would  the  act 
of  assembly  be  ineffectual  in  that  place ; but  the  general 
government  had  full  and  complete  jurisdiction  in  that  place, 
in  virtue  of  which  the  territorial  act  gained  force  and  effect 
there  as  well  as  elsewhere  in  the  territory.  This  doctrine  is 
not  opposed  to  those  considerations  which  induced  the 
framers  of  the  constitution  to  give  to  the  general  govern- 
ment exclusive  control  of  forts,  arsenals,  etc.,  within  the 
several  States.  If  the  territorial  assembly  should  attempt 
to  interfere  with  the  functions  of  the  general  government  in 
any  such  place,  the  act  of  interference  would  probably 
conflict  with  some  act  of  congress,  or  it  could  be  made 
ineffectual  by  the  disapproval  of  congress. 

It  is  not  contended  that  the  legislative  assembly  was 
without  authority  to  enact  the  law  upon  which  the  convic- 
tion in  this  cause  is  based,  and  we  think  that  law  was  in 
force  in  the  reservation  of  Fort  Lyon  as  well  as  elsewhere 
in  the  territory  at  the  time  of  the  sale  by  the  plaintiff  in 
error. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 


Western  Union  Telegraph  Company  s.  Graham. 

Dismissing  writ  of  error  — effect.  It  plaintiff  voluntarily  dismiss  hii 
writ  when  bis  cause  is  regularly  before  the  court,  this  will  operate  to 
affirm  the  judgment  of  the  court  below. 
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I f the  writ  be  dismissed  for  irregularity  therein  no  such  effect  will  follow. 
Where  a writ  was  dismissed  for  want  of  a cost  bond  a new  writ  may  be  proae 
cuted  in  the  same  cause. 

Bono  — execution  of,  by  corporation.  The  bond  of  a corporation  was  executed 
by  an  attorney  in  fact  appointed  by  the  president,  pursuant  to  a resolution 
of  the  executive  committee  of  the  corporation.  Upon  motion  to  vacate 
the  order  allowing  supersedeas,  held,  that  the  bond  was  well  executed. 

Error  to  Arapahoe  District  Court. 

Upon  motion  to  vacate  order  allowing  supersedeas  and  to 
dismiss  the  writ  of  error. 

Messrs.  Charles  & Elbert,  in  support  of  the  motion. 

Mr.  Alfred  Sayre,  contra. 

The  chief  justice  did  not  sit  at  the  hearing. 

Belford,  J.  Two  points  are  presented,  on  which  it  is 
claimed  that  this  motion  to  dismiss  the  writ  of  error  should 
be  sustained.  First,  that  a former  writ  of  error  was  sued 
out  in  this  case,  and  voluntarily  dismissed  by  the  plaintiff  in 
error.  It  is  conceded  in  the  argument  that  the  cause  of  the 
dismissal  of  the  first  writ  of  error  was  the  failure  of  appel- 
lant to  file  a cost  bond.  The  statute  provides,  section  14, 
page  153,  that  in  all  actions  in  law  and  equity  when  the 
plaintiff  or  person  for  whose  use  an  action  is  to  be  com- 
menced shall  not  be  a resident  of  this  territory,  the  person 
for  whose  use  such  action  shall  be  commenced,  shall,  before 
he  institutes  such  suit,  file,  etc.,  with  the  clerk,  etc.,  a bond 
for  costs,  and  on  failure  so  to  do,  the  cause  shall  be  dis- 
missed. If  no  action  had  been  taken  by  the  plaintiff  in 
error  in  reference  to  the  dismissal,  it  is  clear  that  the  court, 
on  motion  of  the  defendant  in  error,  would  have  struck  the 
cause  from  the  docket. 

In  the  case  of  Ilax  v.  Lets,  post , 187,  where  the  same  princi- 
ple was  to  some  extent  involved,  we  held,  that  to  make  a dis- 
missal of  an  appeal  operate  as  a bar  to  a subsequent  appeal 
or  writ  of  error,  the  appeal  must  have  been  dismissed,  not  for 
a defective  record  or  insufficient  bond  or  the  like,  but  for  a 
failure  to  prosecute  the  appeal  after  it  had  been  regularly 
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and  properly  in  tlie  supreme  court.  A writ  of  error  is  a 
new  suit,  and  before  it  can  be  prosecuted,  if  the  nlaiutiff  in 
error  is  a non-resident,  he  must  file  a cost  bond,  if  he  fails 
to  do  so,  he  has  no  standing  in  court ; his  case  cannot  be 
heard  on  the  merits,  if  objection  be  made  It  is  not  regu- 
larly and  properly  in  court,  and  by  dismissal  for  a failure  to 
comply  with  the  required  conditions  on  which  it  can  be 
alone  prosecuted,  it  cannot  act  as  an  affirmance  of  the  judg- 
ment below,  or  as  a bar  to  a subsequent  writ  of  error.  When 
a dismissal  operates  as  a bar  to  subsequent  proceedings,  the 
cause  dismissed  must  have  been  in  the  appellate  court  reg- 
ularly and  properly  in  a position  to  have  been  heard  upon 
its  merits.  And  being  in  this  position,  if  the  party  fails  to 
prosecute  his  cause  iu  the  appellate  tribunal,  and  the  same 
is  dismissed,  he  must  abide  the  consequences,  whatever  these 
may  be,  and  cannot  be  heard  at  another  time.  It  may  be 
urged,  that  in  allowing  a party  who  has  dismissed  one  writ 
of  error  to  sue  out  another  we  give  encouragement  to  a 
loose  and  careless  practice.  This  may  be  true,  but  to  adopt 
any  other  rule  would  be  attended  with  the  most  serious  and 
hurtful  consequences  to  the  rights  of  litigants.  1 Duer,  252  ; 
Kortfi  v.  Light , 15  Cal.  326 ; United  States  v.  Pacheco , 
20  How.  263.  The  second  ground  assigned  for  the  motion 
is,  that  the  bond  or  bonds,  for  there  are  two,  are  defective 
and  insufficient.  The  first  bond  and  the  one  on  which  the 
writ  of  error  was  had,  and  the  supersedeas  allowed,  purports 
to  be  executed  by  the  Western  Union  Telegraph  Company, 
by  Alfred  Brewer,  its  attorney  in  fact.  It  is  objected  that 
there  is  no  sufficient  evidence  before  this  court,  showing  that 
Alfred  Brewer  was  authorized  to  execute  this  bond.  The 
bond  bears  date  J une  30,  1869,  and  wras  filed  and  approved 
the  same  day.  It  further  appears  from  an  exhibit  in  the 
case,  that  at  a meeting  of  the  executive  committee  of  the 
board  of  directors  of  the  Western  Union  Telegraph  Com- 
pany, held  at  the  principal  office  of  the  company  in  the  city 
of  New  York,  on  the  22d  day  of  May,  1869,  a resolution 
was  unanimously  adopted  by  said  executive  committee, 
authorizing  the  president  of  the  company  and  directing  him 
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to  make,  execute  and  deliver  to  Alfred  Brewer,  of  Denver, 
in  Colorado  territory,  a sufficient  power  of  attorney,  in  the 
name  and  under  the  seal  of  the  company,  authorizing  said 
Brewer,  in  the  name  and  for  the  benefit  of  the  company,  to 
execute  and  deliver  any  bond,  undertaking,  security  or 
stipulation  in  writing,  being  provided  for  or  required  by 
the  laws  of  Colorado,  which  it  may  be  necessary  to  make  or 
give  upon  the  institution  or  in  the  prosecution  or  defense 
of  any  and  all  suits,  etc.,  wherein  the  telegraph  company 
is  a party,  which  may  be  now  or  hereafter  brought,  etc.,  in 
any  court  of  Colorado  territory.  It  further  appears  from  a 
copy  of  the  by-laws  of  said  company,  filed  with  the  bond, 
that  the  executive  committee  shall  have  the  power  of  the 
board  of  directors  of  the  corporation  in  the  management 
of  the  business  of  the  company. 

Pursuant  to  the  resolution  above  referred  to,  the  president 
of  the  company  executed  a power  of  attorney,  authorizing 
Mr.  Brewer  to  make  the  bond  in  question,  and  under  and 
by  virtue  of  such  power  of  attorney,  which  is  filed  in  the 
case,  the  bond  was  executed.  Does  this  evidence  show  the 
consent  of  the  company  to  Mr.  Brewer  to  execute  the  be  nd  1 
We  think  it  does.  The  evidence,  in  part,  is  a transcript  of 
the  record  of  the  corporation,  and,  by  that  record,  the  cor- 
poration will  and  must  be  bound.  Even  if  the  facts  were 
different  than  they  appear  on  the  face  of  the  record,  that 
recital  must  be  conclusive  on  the  company.  It  may  be  said 
as  to  all  corporations  created  by  special  statutes,  that,  in  the 
statute  of  incorporation,  either  expressed  therein,  or  by 
reference  to  the  more  general  statutes  respecting  incorpora- 
tions of  that  character  or  use,  they  .have  an  authority 
and  capacity  granted  thereiu  to  establish  such  rules  and 
regulations  as  shall  be  necessary  for  the  well  ordering  of  the 
affairs  thereof.  We  are,  therefore,  to  look  at  their  rules 
and  their  mode  of  doing  business,  of  well  ordering  their 
affairs,  which  they  themselves  have  adopted,  and  if  they 
have  particularly,  or  by  the  rules  established,  neglected  or 
dispensed  with  any  precautions  which,  at  common  law, 
were  deemed  essential  to  the  security  of  the  aggregate  cor 
Vol.  I.  — 24 
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porations,  if  tliere  is  sufficient  evidence  of  a common  con- 
sent, or  a just  and  corporate  act,  they  must  be  considered 
as  liable  when  individuals  would  be  injured  or  deprived  of 
their  remedy  if  any  other  construction  of  the  doings  of  the 
corporation  were  adopted.  While  it  is  true  that  no  indi- 
vidual can  represent  the  corporation  in  their  aggregate 
capacity,  but,  in  consequence  of  their  consent,  still  they 
have  powers  given  them  to  order  their  affairs  and  to  appoint 
and  employ  agents  by  votes,  or  in  such  other  manner  as  the 
corporation,  by  their  by-laws,  may  direct.  Hayden  et  al. 
v.  Middlesex  Turnpike  Co.,  10  Mass.  403;  404.  In  the  case 
of  The  American  Insurance  v.  Oakley  et  al.,  9 Paige,  496, 
it  was  held  by  Chancellor  Walworth  that  a corporation 
may  be  bound  by  the  acts  of  its  agents,  although  such  acts 
have  not  been  authorized  by  a deed  or  power  in  writing 
under  its  corporate  seal,  or  even  by  a written  instrument 
not  under  seal,  except  in  cases  when,  by  the  statute  of 
frauds  or  otherwise,  the  contract,  if  made  by  a natural  per- 
son, must  be  reduced  to  writing  to  be  valid.  And  again  he 
says : “ When  the  president  of  a corporation  authorizes  an 
attorney  or  solicitor  to  prosecute  or  defend  a suit,  or  to 
commence  any  legal  proceedings  in  which  the  corporation 
is  interested,  the  attorney  or  solicitor  will  be  authorized  to 
appear  for  the  corporation,  and  such  corporation  will  be 
bound  by  the  acts  of  their  attorney,  and  if  the  president 
exceed  his  authority  in  retaining  such  attorney  or  solicitor, 
the  corporation  must  look  to  him  for  any  damages  sustained 
in  consequence  of  such  unauthorized  act.”  It  is  not  neces- 
sary to  multiply  the  authorities  on  this  point.  Under  the 
decision  above  referred  to,  how  does  Brewer  stand?  As 
the  attorney  of  the  corporation,  clothed  with  the  power  to 
prosecute  this  suit,  and  to  do  all  things  needful  for  its  pros- 
ecution ; and  if  the  minutes  of  the  corporation  were  less 
clear  than  they  are  on  this  subject,  still,  under  the  power 
of  attorney  executed  by  the  president  of  the  corporation, 
he  would  have  the  authority  to  execute  the  bond  ; and, 
when  executed  by  him  pursuant  to  such  warrant  of  attorney, 
it  would  bind  the  corporation. 
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I have  not  deemed  it  advisable  to  discuss  the  objections 
made  to  the  second  bond,  for  the  reason  that,  if  the  first 
bond  is  sufficient  (and  such  we  adjudge  it  to  be),  the  super- 
sedeas could  not  be  overruled.  Besides,  the  second  bond, 
if  worth  any  thing,  inures  solely  to  the  benefit  of  the 
defendant  in  error,  and  he  certainly  can  have  no  especial 
desire  to  lessen  and  diminish  the  number  or  character  of 
the  securities  now  at  his  command. 

The  motion  to  vacate  the  supersedeas  and  dismiss  the 
writ  of  error  will  be  denied.  Motion  denied. 

Writ  ok  Huitoit  in  Commknckm knt  ok  Nkv  Suit:  1 VebUerv.  Gnf,  R Colo.  -ITS. 

Cont  Bond  hunt  RK  PfiKO.  — If  an  action  be  commenced  or  a writ  of  error  suc<l  out  with- 
out tiling  a font  bond,  tin- court  shall  on  motion  dismiss  it:  Fslyar  G.  <i-  S.  M.  Co.  v.  Taylor,  10 
Colo.  112.  The  language  of  the  statute  is  unequivocal,  and  leaves  nothing  to  the  discretion  of 
the  court:  EiUcy  v.  Cotly,  3 Colo.  221. 


Hax  et  al.  c.  Leis. 

Practice — farmer  adjudication  mutt  be  pleaded.  Upon  motion  to  dismiss 
the  writ  of  error,  this  court  cannot  determine  that  the  judgment  was 
affirmed  on  appeal.  The  former  adjudication  should  be  pleaded. 

Appeal  — effect  of  dismissal  upon  the  judgment.  If  an  appeal  is  dismissed  for 
the  reason  that  the  appeal  bond  was  not  tiled  within  the  time  fixed  by  the 
district  court,  this  will  not  operate  to  affirm  the  judgment,  and  a writ  :t 
error  may  be  prosocuted  to  reverse  the  same  judgment. 

Error  to  District  Court , Arapahoe  County. 

Upon  motion  to  dismiss  the  writ  of  error. 

Mr.  S.  E.  Browne,  in  support  of  the  motion. 

Messrs.  Charles  & Elbert,  contra. 

Belford,  J.  The  motion  made  in  this  case  by  the  defend- 
ant, to  dismiss  the  writ  of  error,  has  been  carefully  con- 
sidered, and  we  have  reached  the  conclusion  that  the  same 
cannot  be  entertained.  The  ground  upon  which  this  motion 
rests  is,  that  at  the  J uly  term  of  the  supreme  court,  A.  D. 
1869,  this  cause  was  pending  in  this  court  on  appeal.  That, 
on  the  thirteenth  day  of  that  month,  the  court,  on  motion  of 
George  Leis,  dismissed  the  appeal,  and  made  the  following 
entry  of  the  order  on  the  journal:  “ It  is  ordered  by  the 
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court  that  the  appeal  herein  be  dismissed  without  day,  and 
that  said  appellee  recover  of  and  from  the  said  appellants 
the  sum  of  dollars  and  cents  for  his  costs  and  charges 
paid  out  and  expended  in  his  defense  in  this  behalf,”  etc. 
It  is  claimed,  that  the  action  of  the  supreme  court  in  dis- 
missing said  appeal  operated  as  a bar  to  any  subsequent 
proceeding,  either  by  appeal  or  writ  of  error.  That  the  dis- 
missal was  tantamount  to  an  adjudication  on  the  merits  and 
that  the  doctrine  of  res  adjudicata  must  obtain.  If  this 
objection  was  tenable  and  the  dismissal  entitled  to  be 
regarded  as  a bar  to  subsequent  proceedings,  and  did 
amount  to  an  affirmance  of  the  judgment  below,  still  it  is 
not  raised  in  the  proper  way.  It  must  be  done  by*  plea  and 
not  by  motion.  We  are  not  at  liberty  to  presume  that  an 
appeal  was  taken  and  dismissed.  True,  the  fact  could  be 
ascertained  by  an  inspection  of  the  record,  but  the  proper 
way  to  secure  an  examination  of  the  record,  and  to  take 
advantage  of  the  facts  recited  in  it,  is  to  plead  the  judgment 
previously  rendered  and  to  use  the  record  as  evidence  of  it 
The  fact  that  an  appeal  had  been  taken  and  dismissed  is  an 
issuable  fact,  one  capable  of  being  affirmed  on  the  one  side 
and  denied  on  the  other.  It  is  a rule  universally  recognized 
by  and  practiced  upon  in  the  courts  below,  that  a party, 
claiming  advantage  of  a former  adjudication,  must  specially 
plead  it.  We  do  not  know  of  a case  where  a different  prac- 
tice has  been  sanctioned  or  permitted.  But  we  do  not  desire 
to  rest  our  decision  on  this  ground  alone. 

The  courts  of  this  country  have  had  repeated  occasions  to 
examine  the  point  presented  and  have  uniformly  held,  that 
to  make  a dismissal  of  an  appeal  operate  as  an  affirmance 
of  the  judgment  below,  and  as  a bar  to  a subsequent  appeal 
or  writ  of  error,  the  appeal  must  have  been  dismissed,  not 
for  a defective  record  or  insufficient  bond  or  the  like,  but  for 
a failure  to  prosecute  the  appeal  after  it  had  been  regularly 
and  properly  in  the  supreme  court.  In  the  case  of  Walson 
y.  Huson , 1 Dner,  252,  the  supreme  court  of  the  city  of 
New  York  held  that  a dismissal  of  an  appeal  was  notan 
affirmance  of  the  judgment.  “ A judgment,”  says  Mr.  Jus 
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tice  Doer,  “affirmed  in  the  court  of  ultimate  jurisdiction, 
can  never  again  be  questioned,”  and  if  the  effect  of  the  dis- 
mission of  the  appeal  was  to  preclude  any  further  examina- 
tion or  impeachment  of  the  judgment,  it  might  reasonably 
be  contended  that  the  averment  in  the  complaint,  that  the 
judgment  was  affirmed,  is  sustained  by  the  admitted  fact 
that  the  appeal  was  dismissed,  and  the  learned  justice 
observed  that  to  affirm  a judgment  was  to  declare  by  a j udi- 
cial  sentence  of  the  appellate  court  its  validity,  and  that  it 
was  a legal  solecism  to  say  that  a judgment  had  been 
affirmed,  when  the  question  of  its  validity  was  exactly  that 
which  the  appellate  court  refused  to  consider.  In  Karth  v. 
Light,  15  California,  326,  Field,  C.  J.,  delivering  the  opin 
ion  of  the  court,  says : “The  cases  in  which  the  dismissal  of 
an  appeal  will  not  operate  as  a bar  to  a second  appeal  are 
those  when  the  dismissal  has  been  made  upon  some  techni- 
cal defect  in  the  notice  of  the  appeal,  or  the  undertaking,  or 
the  like.  The  bar  applies  when  the  dismissal  is  for  want  of 
prosecution,  and  the  order  is  not  vacated  during  the  term, 
or  the  dismissal  is  on  the  merits.”  How  stands  the  case 
before  this  court  ? It  is  conceded  that  the  appeal  bond  was 
not  filed  within  the  time  prescribed  by  the  court,  and  the 
appeal  was  dismissed  for  that  reason.  It  had  never  been 
perfected.  There  was  really  no  case  before  the  appellate 
court  for  trial.  The  appeal  was  simply  void.  The  condi- 
tion necessary  to  vitalize  it  was  wanting,  the  bond  not  hav- 
ing been  filed  in  time.  In  the  case  of  the  United  States  v. 
Juan  de  Pacheco , 20  How.  263,  Taney,  C.  J.,  in  deliver- 
ing the  opinion  of  the  court,  says:  “It  is  proper,  however, 
to  add,  in  order  to  prevent  mistake  on  this  subject,  that  the 
only  effect  of  docketing  and  dismissing  an  appeal  under 
this  rule  is  to  enable  the  party  to  proceed  to  execute  liis 
judgment  in  the  court  below.  It  removes  the  bar  to  further 
proceedings  in  that  court  which  the  appeal  created,  and  does 
nothing  more,  and  after  the  case  has  been  docketed  and  dis- 
missed, the  party  against  whom  the  decree  was  rendered 
may  still,  at  any  time  within  live  years  from  the  date  of  the 
decree,  take  a new  appeal  in  the  inferior  court.” 
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And  again,  on  page  204,  he  remarks  further : “ It  follows 
from  what  we  have  said,  although  the  case  before  us  must 
be  docketed  and  dismissed,  yet  this  will  not  prevent  the 
United  States  from  filing  a transcript  at  the  present  term, 
and  docketing  the  case  for  argument,  if  they  can  show  that 
the  delay  has  not  arisen  from  any  fault  or  negligence  on 
their  part,  and  if  they  fail  to  do  so,  they  may  yet  take 
another  appeal  at  any  time  within  five  years,  and  bring  here 
the  decree  of  the  district  court  for  examination  and  rever- 
sion, ” and  to  the  same  effect  will  be  found  the  case  of  the 
United  Slates  v.  Qomez,  23  How.  327.  It  may  be  proper 
for  us  here  to  inquire  as  to  the  effect  of  a dismissal  of  an 
appeal  on  the  rights  of  a party  interested  in  the  bond.  We 
are  of  the  opinion  that  the  dismissal  of  an  appeal  for  any 
reason  entitles  the  appellee  to  have  suit  on  the  bond.  The 
very  object  in  exacting  a bond  is  to  guard  against  delay,  etc., 
and  to  afford  to  the  appellee  compensation  for  a failure  to 
enjoy  and  reap  the  immediate  fruits  of  the  judgment  he 
has  obtained.  The  covenant  is,  that  the  obligor  will  prose- 
cute his  appeal  with  due  diligence.  If  he  fails  to  file  his 
transcript  in  time,  or  neglects  to  perform  any  duty  requisite 
and  essential  to  place  his  case  properly  before  the  supreme 
court,  so  that  the  cause  can  be  heard,  he  is  guilty  of  a breach 
of  his  obligation,  and  the  appellee  is  entitled  to  an  imme- 
diate action  to  recover  whatever  damages  he  has  sustained 
by  reason  of  such  failure.  A different  interpretation  of 
the  law  would  lead  to  fraud  and  injustice,  subjecting  credit- 
ors in  many  instances  to  the  entire  loss  of  their  debts. 
Appeals  would  be  taken  without  an  expectation  of  success- 
ful prosecution  by  principals,  and  the  bonds  entered  into 
by  sureties  without  the  fear  of  responsibility.  Hairison, 
etc.  v.  Bank  of  Kentucky , 3 J.  J.  Marsh.  376. 

While  we  are  of  the  opinion  that  when  an  appeal  regu- 
larly taken  is  dismissed  for  want  of  prosecution,  the  dismis- 
sal operates  as  an  affirmance  of  the  judgment  below,  and  a 
second  appeal  cannot  be  allowed,  unless  during  the  term  or 
before  the  remittitur  has  gone  out,  the  order  of  dismissal  is 
vacated  and  the  cause  re-instated.  Chamberlin  v.  Reed,  16 
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Cal.  209.  Still,  we  cannot  sanction  the  doctrine  that  a dis- 
missal for  the  failure  to  file  a proper  boud  has  that  effect, 
and  hence  we  am  compelled  to  overrule  the  motion  made  to 
dismiss  this  writ  of  error.  Motion  denied. 

Aim’Ka l — Effect  of  Dismissal:  Western  Union  Tel.  Cb.  v.  Graham,  1 Colo.  183;  Pitas  v. 
EnglcOrtcht,  3 Colo.  330. 


Kinney  v.  Williams. 

Instructions  must  be  confined  to  the  lam  of  the  cate.  The  existence  of  factt 
proper  for  the  consideration  of  the  jury  must  not  be  assumed  in  the 
instructions  of  the  court. 

Damages  — exemplary — to  be  determined  by  the  jury.  Whether  exemplary 
damages  shall  be  awarded  In  an  action  of  trespass  is  a question  for  the 
Jury. 

Practice — costs  denied.  Where  a motion  for  new  trial  has  not  been  pre- 
sented in  the  time  and  manner  directed  by  the  court  the  party  in  fault 
will  not  be  allowed  costs. 

Appeal  from,  District  Court , Jefferson  County. 

This  was  an  action  of  trespass  against  appellant  and 
others,  to  recover  damages  for  an  assault  upon  appellee, 
and  for  making  a loud  noise  and  disturbance  in  and  about 
appellee’s  dwelling-house,  at  various  times.  There  was  evi- 
dence tending  to  prove  that  appellee  was  severely  beaten 
upon  one  occasion  by  appellant,  and  others  of  the  defend- 
ants below.  The  jury  returned  a verdict  in  appellee’s  favor 
for  $2,500  damages. 

The  following  is  the  instruction  referred  to  in  the  opinion 
of  the  court : 

“The  court  instructs  the  jury  that  they  are  at  liberty  to 
consider  the  malice  of  the  defendants,  the  insulting  charac- 
ter of  their  conduct,  the  rank  in  life  of  the  several  parties, 
and  all  the  circumstances  of  the  assault,  if  any  was  com- 
mitted, and  to  award  such  exemplary  damages  as  the  cir- 
cumstances of  the  case  may,  in  their  judgment,  require,  and 
are  not  restricted  to  the  mere  corporal  injury  of  the  party.” 

The  cause  was  tried  at  the  March  term  of  court,  and 
motion  for  new  trial  then  made.  The  court  directed  that 
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written  arguments  should  be  filed  on  this  motion  by  July 
first,  following,  which  was  not  done.  At  the  September  term 
the  motion  was  formerly  overruled,  and  judgment  rendered 
on  the  verdict. 

Messrs.  Royle  & Butler,  for  appellant. 

Mr.  G.  W.  Pi  skins,  for  appellee. 

Hallett,  C.  J.  The  first  instruction  given  to  the  jury  at 
appellee’s  request  upon  the  trial  below  assumes  the  exist- 
ence of  facts  which  should  have  been  left  to  the  jury,  and 
is  in  conflict  with  th  5 twenty -eighth  section  of  the  practice 
act.  Whether  this  was  a case  for  exemplary  damages  was 
a question  for  the  jury  and  not  for  the  court.  The  jury 
may  have  understood  this  instruction  as  determining  this 
question  for  them. 

For  this  error  the  judgment  must  be  reversed  and  the 
cause  remanded  for  a new  trial. 

If  the  motion  for  new  trial  had  been  presented  in  the 
court  below,  as  directed  by  that  court,  there  is  little  doubt 
that  the  relief  now  granted  here  would  have  been  given  in 
that  court,  and  the  expense  and  delay  of  this  appeal  would 
have  been  avoided.  Because  of  this  neglect,  the  appellant 
will  not  be  allowed  his  costs  in  this  court  or  in  the  court 
below. 

The  court  below  is  instructed  to  tax  the  costs,  which  have 

been  made  by  appellant  in  that  court,  to  him.  Reverted. 

Kxioipuhv  I'amaoks,  Wiikthkk  Pkopkk.  - lii  Murjthft  v.  Ifohb*,  7 Colo.  552,  the  question 
a raised  whether  exemplary  damages  should  ever  be  allowed,  and  tin*  principal  case  Is  cited 
as  an  iustuuce  iu  which  they  were  allowed. 


Scudder  u.  Clarke. 

Bill  of  kxcuanok  — order  for  lumber  it  not.  An  order  for  lumber,  drawn  by 
S.  upon  11.,  is  not  a bill  of  exchange,  and  the  drawer  in  not  liable  npan  it 

Error  to  Probate  Court,  Arapahoe  County. 

Mr.  Alfred  Sayre,  for  plaintiff  in  error. 
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Kyster,  J.  This  was  an  action  of  assumpsit,  brought  by 
the  defendant  in  error  against  the  plaintiff  in  error,  in  the 
probate  courrt  of  Arapahoe  county,  on  an  instrument  in 
writing,  of  which  the  following  is  a copy,  as  set  forth  in  the 
pleadings : 

“Denver,  July  22,  1867. 

“ Mr.  Edward  Rawlings.  Sir : please  deliver  to  Mr.  Clarke 
or  bearer  four  thousand  feet  of  lumber  and  charge,  as 
agreed,  to  my  account  Edwin  Souddeb.” 

There  were  two  counts  in  the  plaintiff’s  declaration.  The 
first  was  a special  count  on  the  instrument  as  above  set 
forth,  and  the  second  was  the  common  indebitatus  assumpsit 
count  for  work  and  labor,  goods  sold  and  delivered,  etc. 

The  defendant  demurred  to  the  first  count  of  the  plain- 
tiff’s declaration,  and  pleaded  the  general  issue  to  the  second 
count  The  court  below  overruled  the  demurrer,  and  the 
defendant  stood  by  his  demurrer  and  refused  to  plead.  The 
plaintiff  then  withdrew  the  second  count,  and  a jury  was 
sworn  to  assess  the  plaintiff’s  damages  on  the  first  count  in 
his  declaration.  The  jury,  after  hearing  the  evidence  sub- 
mitted to  them  on  the  first  count,  rendered  their  verdict, 
assessing  the  plaintiff’s  damages  at  $100.  A motion  for  a 
new  trial  was  made  by  defendant,  which  was  overruled,  to 
which  the  defendant  then  and  there  excepted,  and  which, 
with  the  ruling  of  the  court,  on  the  defendant’s  demurrer, 
is  here  assigned  for  error. 

The  only  question  for  decision  by  this  court  is  : Was  the 
instrument  sued  on  a bill  of  exchange  or  promissory  note  1 
Was  it  Buch  an  instrument  as  involved  the  personal  respon- 
sibility of  the  drawer  of  it  ? We  think  it  was  not,  it  was 
not  a bill  of  exchange,  it  had  not  one  of  the  requisites  of 
such  an  instrument.  It  was  a mere  request  made  by  the 
defendant  to  Rawlings  to  deliver  to  the  plaintiff  or  bearer 
four  thousand  feet  of  lumber  and  no  more.  In  the  case  of 
Mershon  v.  Withers,  1 Bibb,  503,  the  supreme  court  say  in 
reference  to  a similar  case : “ The  bill  in  its  subject-matter 
and  consequences  was  not  as  supposed  in  the  declaration. 
Vol.  I.  — 26 
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It  was  drawn  on  a particular  fund,  it  could  not  make  the 
drawer  personally  liable,  and,  therefore,  was  no  bill  of 
exchange  according  to  the  custom  of  merchants  ; for  it  is 
essential  to  such  a bill  that  it  depends  upon  the  personal 
credit  and  responsibility  of  the  parties  whose  names  are  on 
it.  without  such  personal  credit  and  capacity  to  charge  the 
drawer  and  drawee  the  bill  is  not  negotiable  according  to  the 
usage  of  merchants,  and  if  not  negotiable  the  parties  to  it 
are  not  liable  to  an  action  on  it.” 

In  the  case  of  Nichols,  Administrator,  v.  Davis,  1 Bibb, 
490,  the  same  court  say  in  a case  not  dissimilar  to  this, 
“most  clearly  it  (the  instrument  in  question)  does  not  pos- 
sess the  properties  nor  is  entitled  to  the  privileges  of  that 
commercial  instrument  (a  bill  of  exchange).  It  is  an  essen 
tial  quality  of  a good  bill,  that  it  attach  to  itself  the  personal 
responsibility  of  the  drawer,  and  he  not  drawn  on  the  credit 
of  any  particular  fund.  But  in  the  present  case  the  instru- 
ment is  drawn  on  the  credit  of  a particular  fund  and  does 
not  involve  the  personal  responsibility  of  the  drawer.  It 
can  only  be  considered  as  an  appointment  or  authority  to 
the  person  to  whom  it  is  addressed  to  pay  so  much  out  of 
the  particular  fund  mentioned,  which  if  they  refuse  to  do 
no  recurrence  can  be  had  upon  the  instrument  itself  to  the 
drawer,  but  recourse  must  be  had  to  the  original  debt  (if 
any  such  existed),  which  induced  him  to  make  such  appoint- 
ment.” 

These  cases  we  think  are  conclusive  of  the  points  in  this 
case,  and  the  judgment  of  the  probate  court  must  be 
reversed,  and  the  court  below  is  directed  to  enter  judgment 
on  the  demurrer  of  the  defendant  below,  to  tne  declaration 
of  the  plaintiff  in  this  suit. 

Reversed. 


Loveland  s.  Sears. 

Jurisdiction  of  dietrict  and  probate  courte.  District  and  probate  court* 
within  the  limits  prescribed  to  the  latter,  are  of  concurrent  jurisdiction. 
CsitTionARi  will  not  lie  from  a district  to  a probate  court 
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Appeal  from  District  Court,  Arapahoe  County. 

Messrs.  Miller  & Markham,  for  appellant. 

Mr.  E.  L.  Smith,  for  appellee. 

Hallett,  C.  J.  After  judgment  in  the  probate  court, 
the  cause  was  removed  to  the  district  court  by  certiorari , 
and  the  latter  court  quashed  the  writ  upon  appellee’s 
motion.  In  his  petition  to  the  district  court,  the  appellant 
prayed  that  the  writ  might  be  issued  in  pursuance  of  the 
statute,  but  it  is  not  possible  to  ground  this  proceeding 
upon  that  act.  The  act  refers  to  proceedings  before  justices 
of  the  peace,  and  it  is  impossible  to  extend  it  to  probate 
courts.  If,  in  this  instance,  the  probate  judge  had  been 
acting  as  a justice  of  the  peace,  there  would  be  some  ground 
for  saying  that  the  proceedings  were  subject  to  removal 
according  to  the  statute,  but  such  was  not  the  fact.  The 
cause  originated  in  the  probate  court,  and  was  not  within 
the  jurisdiction  of  a justice  of  the  peace.  Therefore  this 
w'rit  cannot  stand  upon  the  statute,  and  we  will  now  inquire 
whether  it  may  stand  upon  the  common  law. 

By  the  common  law  the  writ  of  certiorari  lies  for  the 
removal  of  causes  from  an  inferior  to  a superior  tribunal. 
1 Tidd’s  Prac.  398. 

Hence  the  first  question  arising  in  every  case  is  as  to  the 
jurisdiction  of  the  court  from  which  the  writ  is  issued;  for 
if  the  court  to  which  the  cause  is  taken  is  not  superior  to 
that  from  which  it  is  removed,  of  course  the  writ  is  nuga- 
tory. In  Cass  v.  Davis , ante,  43,  this  court  held  that  the  dis- 
trict and  probate  courts,  within  the  time  prescribed  to  the 
latter,  were  of  concurrent  jurisdiction,  the  supreme  court 
being  invested  with  authority  to  revise  the  proceedings  of 
either.  It  is  true  that  in  that  case  the  subject  of  appeals 
only  is  discussed,  and  nothing  is  said  of  the  proceeding  by 
certiorari.  Nevertheless,  the  power  to  review  the  decisions 
of  probate  courts  was  found  to  be  in  the  supreme  court  and 
notin  the  district  court,  and  this  is  decisive  of  this  question. 
It  would  be  strange  indeed  if  district  courts  could  review 
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proceedings  of  probate  courts  upon  certiorari  when  they 
are  unable  to  proceed  to  the  same  result  upon  appeal  oi 
writ  of  error.  The  judgment  of  the  district  court  is  affirmed, 
with  costs.  Affirmed. 

District  and  Pkohatk  (‘ousts  — Concitrrkkt  Jurisdiction:  In  r< Rogers, HCokx 

19, 20,  uml  note  to  l tut  v.  iMu  it,  ante,  p.  49. 


Carotiiers  v.  Jones. 

Former  it  ECO  vert  — conclusive.  In  an  action  of  replevin  it  appeared  that 
the  property  In  dispute  had  been  the  subject  of  another  Buit.and  the  record 
of  that  suit  being  introduced  in  evidence,  a verdict  contrary  to  the  judg. 
ment  in  the  first  suit  will  not  be  sustained. 

New  trial, — where  the  verdict  is  not  supported  by  evidence.  In  an  action  of 
replevin  for  two  mules,  a wagon  and  harness,  there  was  no  evidence  aa  to 
tho  wagon  and  harness.  A general  verdict  for  the  plaintiff  will  be  set 
aside  and  a new  trial  awarded. 

Error  to  District  Court , Jefferson  County. 

Jones  brought  replevin  against  Carothers  for  two  horse 
mules,  one  set  double  harness,  one  large  double  wagon ; 
each  of  said  mules  branded  T on  the  left  shoulder,  and  each 
about  eight  years  old ; one  dark  brown  color,  the  other  a 
lightish  bay  color,  known  as  the  Tucker  mules. 

At  the  trial  Arthur  McLaughlin  testified : He  knew 
property  in  dispute ; it  is  one  span  of  horse  mules,  one 
light  bay,  one  dark  brown  and  branded  T on  left  shoulder, 
they  are  known  as  the  Tucker  mules  ; bought  in  George- 
town of  Tucker  in  September,  1867 ; property  paid  for  in 
hay  and  potatoes.  Defendant  told  me  he  was  to  have  one- 
half  of  the  mules  if  he  paid  for  them  ; defendant  paid 
nothing,  told  me  he  had  nothing  to  do  with  the  mules. 
Mules  worth  $400,  wagon,  $75  ; harness,  $25.  Plaintiff 
kept  possession  of  mules  until  May  15,  1868  ; the  defendant 
took  possession  and  kept  them  till  August. 

Cross-examination : The  defendant  got  possession  of  the 
mules  from  the  sheriff  of  Park  county.  I was  present  at 
the  term  of  court  in  Park  county  in  1868. 

Jesse  McLaughlin  testified  : Plaintiff  obtained  the  mules 
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of  Tucker,  to  be  paid  for  in  hay  and  potatoes.  Defendant 
told  me  he  had  nothing  to  do  with  the  mules,  that  J ones 
owned  them.  I was  present  when  parties  settled  ; allowed 
defendant  $30  a month  for  his  work  ; this  took  place  the 
last  of  January,  1868  ; defendant  came  with  the  sheriff  and 
took  the  mules  and  replevied  them. 

Defendant  gave  in  evidence  a transcript  of  record  from 
the  probate  court  of  Park  county,  which  record  was  of  a suit 
between  John  M.  Carothers,  plaintiff,  and  William  M. 
Jones,  defendant ; declaration  in  replevin  for  one  dark- 
brown  mule,  one  bay  mule,  both  branded  T on  left  shoulder, 
one  four-mule  wagon  and  a double  harness.  This  transcript 
showed  a judgment  for  the  plaintiff,  that  he  retain  posses- 
sion of  the  property  replevied,  and  that  he  recover  his  costs 
of  suit,  etc.  Jesse  McLaughlin  testified  that  the  mules  in 
controversy,  in  the  probate  court  of  Park  county,  were 
branded  T on  left  shoulder,  and  that  one  was  a dark-brown 
mule,  and  the  other  a light-bay  mule.  Arthur  McLaughlin 
testified  that  the  property  replevied  by  Carothers  in  Park 
county  were  two  large  mules,  one  light-bay,  one  dark- 
brown,  a double  harness  and  a four-horse  wagon. 

Mr.  James  Marshal  Paul,  for  plaintiff  in  error. 

Mr.  L.  C.  Rockwell,  for  defendant  in  error. 

Belford,  J.  William  M.  Jones,  the  defendant  in  error, 
instituted  his  suit  in  replevin  against  John  M.  Carothers, 
the  plaintiff  in  error,  in  the  district  court  of  Jefferson  county. 
The  property  sought  to  be  recovered  in  this  action  consisted 
of  two  mules,  a two-horse  wagon  and  a set  of  double  harness. 
The  property  is  described  in  the  plaintiff’s  affidavit  as  fol- 
lows : “ Two  horse  mules,  one  set  of  double  harness,  one 
large  double  wagon ; each  of  said  mules  branded  T on 
its  left  shoulder,  one  of  a dark-brown  color  and  one  of  a 
light-bay  color,  known  as  the  Tucker  mules.”  The  defend- 
ant, Carothers,  filed  several  pleas,  non  cepil,  non  delinet, 
and  one  setting  up  title  in  himself.  The  cause  was  tried  by 
a jury,  who  returned  a verdict  for  the  plaintiff.  A motion 
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was  made  by  the  defendant  for  a new  trial,  which  was  over- 
ruled and  excepted  to. 

Judgment  was  entered  on  the  verdict  and  the  defendant 
appeals  to  this  court. 

The  errors  assigned  are  two  : First,  that  the  verdict  of  the 
jury  was  contrary  to  the  evidence  ; second,  that  the  court 
erred  in  overruling  the  motion  for  a new  trial.  Appellate 
courts  are  very  reluctant  to  interfere  with  the  verdict  of  a 
jury,  and  especially  so  when  there  is  evidence  tending  to 
support  it.  The  jurors  have  the  witnesses  before  them,  hear 
them  testify,  observe  the  manner  in  which  their  evidence  is 
given,  and  are  in  a better  situation  to  estimate  correctly  the 
weight  to  be  attached  to  their  testimony  than  is  a court 
whose  impressions  of  the  evidence  are  simply  drawn  from  a 
perusal  of  the  record.  For  these  reasons  the  supreme  court 
will  only  interfere  when  it  is  clear  and  manifest  that 
injustice  will  result  from  upholding  a verdict.  From  the 
evidence  incorporated  into  the  bill  of  exceptions,  it  appears 
that  the  mules  in  controversy  were  purchased  by  Jones  and 
Carothers  in  September,  1867,  of  one  Tucker.  These  mules 
remained  in  the  possession  of  Jones  from  September,  1867, 
until  May  15, 1868,  when  they  were  delivered  into  Carothers’ 
possession  by  the  sheriff  of  Park  county,  by  virtue  of  a writ 
of  replevin.  Carothers  retained  possession  until  August, 
1868,  when  the  mules  were  taken  by  the  sheriff  of  Jefferson 
county  and  delivered  to  Jones  in  pursuance  of  a writ  of 
replevin,  issued  out  of  the  Jefferson  district  court  in  the  suit 
of  Jones  against  Carothers.  To  establish  his  title  to  the  mules, 
Carothers  introduced  in  evidence  a transcript  of  the  record  of 
the  probate  court  of  Park  county,  from  which  it  appears  that, 
at  the  June  term,  1868,  of  said  probate  court,  Carothers  had 
instituted  an  action  of  replevin  against  Jones  for  the  recov- 
ery of  one  brown  mule,  branded  on  the  left  shoulder  with 
the  letter  T,  also  one  bay  mule  branded  on  the  left  shoulder 
T ; also  a four-mule  wagon  and  set  of  double  harness.  A 
trial  was  had,  a verdict  rendered  in  Carothers’  favor,  and  it 
was  ordered  by  the  court  that  the  plaintiff  in  that  suit 
retain  possession  of  the  property.  Whatever  objection 
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may  exist  to  the  form  of  the  judgment  rendered  in  the  Park 
probate  court,  none  was  made  either  to  its  form  or  validity 
in  the  court  below.  And  no  cross-errors  having  been 
assigned  by  the  defendant  in  error,  I regard  said  judgment 
for  the  purposes  of  this  suit  as  valid  and  effectual.  Were 
the  mules  replevied  by  Jones  in  the  action  below  the  same 
mules  replevied  by  Carothers  in  His  suit  in  the  Park  probate 
court  1 I think  there  can  be  no  doubt  of  it,  when  we  com- 
pare the  description  of  the  property  in  the  two  suits.  Jones, 
in  his  affidavit,  describes  them  as  the  Tucker  mules.  The 
evidence  introduced  shows  conclusively  that  Jones  kept 
possession  of  the  mules  bought  of  Tucker,  until  dispossessed 
by  the  sheriff  of  Park  county,  under  the  authority  of  a 
writ  of  replevin  ; that  then  Carothers  obtained  possession 
of  these  same  Tucker  mules,  and  that  the  mules  in  contro- 
versy in  the  court  below  were  the  identical  mules  purchased 
by  Jones  and  Carothers  of  Tucker  in  Georgetown,  Sep- 
tember, 1807. 

If  the  proceedings  of  the  Park  probate  court  are  to  be 
regarded  as  valid,  and  the  title  to  these  mules  between 
these  same  parties  was  settled  in  that  suit,  then  this  second 
action  should  not  and  cannot  be  maintained.  The  verdict 
should  have  been  set  aside  and  a new  trial  awarded.  But 
this  verdict  cannot  be  maintained  on  another  ground.  The 
jury  found  that  the  plaintiff  below  was  the  owner  of  the 
wagon  and  harness ; and  in  that  verdict  the  same  was 
adjudged  by  the  court  to  Jones.  There  is  not  one  particle 
of  evidence  to  sustain  this  finding ; not  a single  witness 
testified  on  the  subject.  The  finding  was  entirely  unau- 
thorized and  unwarranted,  and  to  permit  such  a verdict  to 
stand  is  to  do  violence  to  the  rights  of  property  and  injury 
to  the  principles  of  justice. 

The  action  of  the  court  below  in  denying  a new  trial  must 
be  reversed  and  the  cause  remanded  for  further  proceed- 
ings. 

Recersed. 

Nkw  Trial  — Verdict  — Evidence  — Where  the  evidence  dm  * not  support  the  verdict. 
Judgment  will  he  reversed  and  a new  trial  granted:  Ktnl  v.  At/cet,  12  t'ulo. 
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Patterson  v.  Gile. 

Stamps  — need  not  be  canceled.  An  Instrument  which  has  been  stamped 
according  to  the  revenue  la ws  ot  the  United  States  may  be  read  in  evidence, 
although  the  stamp  thereon  has  not  been  canceled. 

Same  — conitruction  of  the  act  relating  to.  Whether  an  Instrument  is  admis- 
sible in  evidence,  under  the  act  of  1864,  is  to  be  determined  by  section  163 
of  that  act  as  amended  (14  Statute  at  Large,  148). 

Pleading  — want  of  conrideralion.  In  an  action  upon  a promissory  note,  want 
of  consideration  must  be  specially  pleaded. 

Error  to  Probate  Courts  Arapahoe  County. 

Assumpsit  on  a due  bill  for  $305.30.  Plea  general  issue, 
under  which  defendant  offered  evidence  of  want  of  con- 
sideration, was  rejected. 

Mr.  W.  C.  Kingsley,  for  plaintiff  in  error. 

Mr.  L.  B.  France,  for  defendant  in  error. 

Hallett,  C.  J.  When  the  due  bill,  upon  which  this 
action  was  brought,  was  produced  at  the  trial  in  the  court 
below,  it  bore  revenue  stamps  of  sufficient  amount,  but  the 
stamps  had  not  been  canceled.  The  court  permitted  the 
attorney  of  the  plaintiff  below  to  cancel  the  stamps  and 
allowed  the  instrument  to  be  read  in  evidence  against  the 
objection  of  the  plaintiff  in  error,  who  now  insists  that  this 
ruling  was  erroneous.  By  section  158  of  the  revenue  act,  a 
penalty  is  provided  for  any  violation  of  the  act  in  respect 
to  the  stamping  of  instruments  in  cases  where  the  omission 
or  neglect  to  stamp  is  with  an  intent  to  evade  the  provisions 
of  the  act,  and  it  is  also  declared  that  the  instrument  which 
is  omitted  to  be  stamped  with  such  intent  shall  be  deemed 
invalid  and  of  no  effect.  By  some  courts  it  has  been  con- 
sidered that  the  omission  to  stamp  an  instrument,  whether 
fraudulent  or  not,  will  invalidate  it.  Hugus  v.  Strickler, 
19  Iowa,  414  ; Maynard  v.  Johnson , 2 Nev.  10,  25. 

But  the  weight  of  authority  is  opposed  to  this  construc- 
tion, and  finds  the  forfeiture  of  the  instrument  to  be  a penal 
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consequence  of  a fraud  upon  the  act.  Harper  v.  Clark,  17 
Ohio  St.  190  ; Hitchcock  v.  Sawyer,  39  Vt.  412 ; Hallock  v. 
Jaudin,  34  Cal.  175  ; McGovern  v.  Hoesback,  53  Penn.  178. 

After  a careful  study  of  the  act  I have  not  been  able  to 
convince  myself  that  the  omission  to  stamp  an  instrument, 
under  any  circumstances,  will  render  such  instrument 
invalid  and  of  no  effect,  and  therefore  I do  not  perceive  the 
importance  of  ascertaining  the  intention  of  the  maker  in 
omitting  the  stamp,  except  it  be  with  reference  to  the 
penalty  of  $50  prescribed  by  the  act  in  cases  of  intentional 
omission.  I comprehend  the  clause  above  referred  to, 
which  declares  that  the  instrument  shall  be  invalid  and  of 
no  effect  if  the  omission  to  stamp  it  be  with  intent  to  evade 
the  provisions  of  the  act,  but  I find  in  the  same  section 
provisions  for  stamping  all  instruments  not  stamped  at  their 
inception,  whatever  the  intention  of  the  maker  in  omitting 
to  stamp  them  at  the  proper  time.  It  is  provided  “that 
hereafter,  in  all  cases  where  the  party  has  not  affixed  to  any 
instrument  the  stamp  required  by  law  thereon  at  the  time 
of  making  or  issuing  the  said  instrument,”  upon  complying 
with  certain  conditions  prescribed  by  the  act,  the  collector  of 
the  revenue  for  the  proper  district  may  affix  the  stamp,  and 
the  instrument  “shall  thereupon  be  deemed  and  held  to  be 
as  valid  to  all  intents  and  purposes  as  if  stamped  when 
made  or  issued.” 

Inasmuch  as  every  instrument  not  stamped  may  be  per- 
fectly stamped  under  this  clause,  and  thus  invested  with  all 
its  legal  attributes,  I am  not  able  to  say  that  any  unstamped 
instrument  is,  for  want  of  the  stamp,  invalid  and  of  no 
effect.  I understand  that  an  invalid  instrument  cannot  be 
validated  by  the  simple  act  of  a government  officer  affixing 
a stamp.  If  an  instrument  be  absolutely  invalid  and  of  no 
effect,  it  must  remain  so  until  it  receive  life  at  the  hands  of 
its  authors. 

The  legal  status  of  an  unstamped  instrument  is  not  easily 
defined,  but  so  long  as  the  law  admits  it  to  be  stamped  I 
cannot  regard  it  as  a nullity. 

This  view  is,  I think,  supported  by  section  163  of  the  act 
Vot.  I.  — 26 
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which  was  enacted  in  1866,  and  which  prescribes  the  only 
condition  of  the  revenue  law,  upon  which  an  instrument 
may  be  admitted  as  evidence  in  a court  of  justice.  That 
section  declares: 

“ That,  hereafter  no  deed,  instrument,  document,  writing 
or  paper,  required  by  law  to  be  stamped,  which  lias  been 
signed  or  issued  without  being  duly  stamped,  or  with  a 
deficient  stamp,  nor  any  copy  thereof  shall  be  recorded  or 
admitted  or  used  as  evidence  in  any  court  until  a legal 
stamp  or  stamps,  denoting  the  amount  of  tax,  shall  have 
been  affixed  thereto  as  prescribed  by  law.” 

Accepting  this  plain  declaration  as  it  is  written,  it  is 
obvious  that  the  circumstances  attending  the  omission  t<> 
stamp  an  instrument  are  entirely  immaterial.  If  the  instru- 
ment has  not  been  stamped,  it  cannot  be  used  as  evidence 
although  the  omission  to  stamp  it  may  have  been  entirely 
accidental  and  without-  any  design  to  evade  the  act.  If  it 
has  been  stamped  by  the  maker  at  its  inception  or  by  the 
collector  subsequently,  as  provided  in  section  168,  it  is 
wholly  immaterial  whether  the  maker  intended  to  defraud 
the  government  of  the  tax  imposed  upon  the  instrument. 
Under  this  section  but  one  question  can  arise  concerning  an 
instrument  offered  in  evidence,  and  that  is,  whether  it  has 
been  stomped  as  the  act  requires,  and  upon  the  answer  to 
this  question  the  instrument  should  be  admitted  or  excluded. 
Therefore  as  I find  that,  according  to  section  163,  the  only 
question  respecting  the  admissibility  of  an  instrument  as 
evidence  is,  whether  it  has  been  stamped  as  the  law  pre- 
scribes, and  that  while  section  168  denounces  a penalty 
against  a fraudulent  omission  to  stomp  an  instrument,  it 
also  provides  for  affixing  a proper  stomp  to  every  instru- 
ment which  requires  it,  and  which  has  not  been  stamped 
when  made.  I conclude  that  the  intention  of  the  maker  of 
an  unstamped  instrument  is  not  material  in  determining 
the  legal  character  of  such  instrument,  and  that  so  much  of 
the  latter  section  as  appears  to  establish  a different  rule 
must  receive  a construction  which  will  make  it  harmonize 
with  the  other  provisions  of  the  act. 
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I have'  attempted  to  show  that  an  instrutaent  is  to  be 
rejected  or  received  in  evidence  upon  the  provisions  of  sec- 
tion 163  of  the  revenue  act,  and  none  others,  and  if  I have 
succeeded  in  this,  the  remaining  inquiry  is,  whether  the  due- 
bill  in  this  case  was  admissible  according  to  the  provisions 
of  that  section. 

When  the  instrument  was  offered  in  the  court  below  it 
bore  sufficient  revenue  stamps,  and  although  these  stamps 
were  not  canceled,  I think  we  may  fairly  presume  that  they 
were  placed  upon  the  due  bill  at  the  time  it  was  made. 
Certainly',  if  the  stamps  had  appeared  to  be  canceled  the 
court  would  have  indulged  such  presumption,  and,  because 
the  maker  omitted  the  cancellation,  it  is  somewhat  illogical 
to  say  that  he  also  omitted  to  affix  the  requisite  stamps. 

The  object  of  the  law  in  requiring  the  stamp  to  be  canceled, 
as  declared  by  section  156,  is  to  prevent  another  use  of  it, 
and,  while  it  may  be  said  that  the  date  placed  upon  the 
stamp  in  canceling  it,  affords  some  evidence  of  the  time  when 
the  stamp  was  placed  upon  the  instrument,  the  act  does  not 
make  it  evidence  of  that  fact.  The  law  requires  the  stamp 
to  be  put  upon  the  instrument  when  the  latter  is  made,  and 
leaves  this  fact  to  be  proved  in  the  same  way  that  every'  other 
controverted  fact  is  proved.  If  an  instrument  appears  to 
be  stamped,  the  law  will,  in  the  absence  of  evidence  to  the 
contrary,  assume  the  stamps  to  have  been  properly'  affixed, 
for  the  reason  that  it  cannot  be  presumed  that  any  one  has 
attempted  a fraud  upon  the  act,  until  the  fact  is  established 
by  testimony.  Assuming  that  the  stamps  were  placed  upon 
the  due-bill  when  it  was  made,  I think  that  the  provisions 
of  section  163  wore  observed.  The  act  of  stamping  an 
instrument  is  accomplished  by'  affixing  a stamp  or  stamps 
denoting  the  duty  imposed  by  law  upon  such  instrument 
The  cancellation  is  another  and  different  act  prescribed  for 
another  purpose.  By  the  act  of  stamping,  the  payment  of 
duty  upon  the  instrument  is  accomplished ; by  the  cancella- 
tion the  fraudulent  use  of  the  stamp  is  prevented.  I cannot 
doubt  that,  if  an  uncanceled  stamp  should  be  removed  from 
an  instrument  to  which- it  hud  been  properly  affixed,  with 
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intent  to  use  it  again  in  fraud  of  the  act,  the  offender  would 
he  subject  to  the  penalty  announced  in  section  155.  A party 
guilty  of  such  an  offense  could  never  take  refuge  under  the  cir- 
cumstance  that  the  stamp  fraudulently  used  by  him  lacked 
cancellation.  Therefore  the  omission  to  cancel  the  stamp 
upon  an  instrument,  while,  if  intentional,  it  will  subject  the 
party  to  the  penalty  of  $50.00,  prescribed  in  sections  156 
and  158,  does  not  in  any  way  affect  the  legal  character  of 
the  instrument,  and  I respond  to  the  requirements  of  section 
163,  by  saying  that  the  due-bill  in  this  case  was  stumped  as 
required  by  law. 

This  discussion  has  been  extended  beyond  the  limits 
required  by  this  case,  for  the  purpose  of  showing  that  we 
are  unable  to  recognize  the  doctrine  promulgated  by  many 
State  courts,  that  an  instrument  required  by  law  to  be 
stamped,  may  be  used  as  evidence  in  a court  without  being 
stamped.  As  a territory,  we  derive  our  political  existence 
and  every  political  right  and  privilege  that  we  enjoy  from 
the  general  government,  and  therefore  we  cannot  deny  the 
power  of  that  government  to  legislate  upon  this  subject  in 
this  way,  as  did  the  supreme  courts  of  Illinois  and  Massa- 
chusetts. Latham,  v.  Smith,  45  111.  29  ; Carpenter  v.  Snell- 
ing , 97  Mass.  452. 

We  recognize  the  power  of  the  congress  to  enact  this  law, 
and,  according  to  the  one  hundred  and  sixty-third  section  of 
the  act,  we  will  require  every  instrument  to  be  stamped 
according  to  the  provisions  of  the  act  before  it  is  used  as 
evidence. 

Another  question  presented  in  this  record,  and  strongly 
urged  by  the  counsel  for  plaintiff  in  error,  has  been  deter- 
mined in  the  State  of  Illinois,  and  we  are  disposed  to  adopt 
the  ruling  of  that  court.  It  has  been  the  practice  in  this  ter- 
ritory, since  the  present  statute  relating  to  bills  of  exchange 
and  promissory  notes  was  enacted,  to  plead  a want  or  fail- 
ure of  consideration  specially,  and  since  the  statute  is  not 
very  clear  upon  this  point,  we  think  it  better  to  uphold  the 
rule  which  has  been  hitherto  observed  than  to  attempt  to 
change  it.  The  supreme  court  of  Illinois  was  evidently 
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influenced  by  a desire  to  maintain  the  rule  as  it  had  been 
understood  and  practiced  by  the  profession,  and  we  may, 
with  propriety,  act  upon  the  same  consideration.  Hose  v. 
Mortimer,  17  111.  475. 

If  the  statute  were  opposed  to  this  rule,  of  course  we 
should  be  compelled  to  abandon  it.  But  the  statute  groups 
together  the  several  defenses  of  want  and  failure  and  par- 
tial failure  of  consideration,  and  declares  that  they  may  be 
pleaded,  and,  inasmuch  as  it  was  certainly  intended  that 
partial  failure  of  consideration  should  be  specially  pleaded, 
we  may  say  that  it  was  also  intended  that  want  or  failure 
of  consideration  should  be  specially  pleaded.  At  all  events 
the  profession  have  so  construed  the  act  from  the  first,  and 
we  will  not  now  seek  a new  construction.  The  judgment  of 
the  probate  court  is  affirmed,  with  costs.  Affinned. 

I*LKAi>iNo—  Want  or  ConhidkhatIOW.  — In  nn^arilon  upon  a promissory  note,  want  of 
consideration  must  be  specially  pleaded : Muutx>  v.  Kitty,  3 Colo.  340. 


Longan  v.  Cabpenteb. 

Moktoaok  — not  assignable  at  laio.  The  assignee  of  a mortgage  baa  no  remedy 
upon  it  at  law,  except  it  be  treated  as  an  absolute  conveyance  and  the 
mortgagee  convey  the  premieeB  by  deed. 

Same — assignable  in  er/uitj/.  But  if  a promissory  note  secured  by  mortgage  ia 
assigned,  the  assignee  will  bold  the  mortgage  subject  to  the  equities  exist- 
ing between  the  mortgagor  and  mortgagee  at  the  date  of  the  assignment. 

Mortgage  assigned  — righte  of  parties.  At  law  the  innocent  bolder  of  a 
negotiable  noto  may  recover  the  amount  thereof ; but  if  the  note  is 
secured  by  mortgage  and  the  bolder  seeks  to  foreclose  the  mortgage,  the 
mortgagor  can  avail  himself  of  any  payments  made  to  the  mortgagee 
before  the  assignment. 

A promissory  note  secured  by  mortgage  and  by  pledge  of  personal  property  was 
assigned  before  maturity  to  a bona  fide  purchaser.  Previous  to  the  assign- 
ment  a portion  of  the  pledged  property  was  sold  by  the  payeo,  but  no 
credit  was  indorsed  on  the  note.  In  a suit  by  the  assignee  to  foreclose 
the  mortgage, held,  that  the  mortgagor  was  entitled  to  be  credited  with  the 
amount  realized  by  the  payee  from  the  sales  of  the  pledged  property. 

Appeal  from  District  Court , Jefferson  County. 

Appellee  filed  his  bill  to  foreclose  a mortgage  given  by 
appellant  to  Jacob  B.  Carpenter.  He  alleged  that  the  mort- 
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gage  was  given  to  secure  a note  for  $980,  dated  March  5, 
1867,  payable  six  months  after  date  at  the  Colorado  National 
Bank  to  Jacob  B.  Carpenter  or  order,  that  on  the  24th  of 
July,  1867,  Jacob  B.  Carpenter  assigned  the  note  and  mort- 
gage to  him. 

Appellant  in  her  answer  denied  all  knowledge  of  the 
assignment  and  averred  that,  at  the  date  of  the  mortgage,  in 
addition  to  the  mortgage  security,  she  delivered  to  J.  B. 
C.  as  collateral  and  further  security  for  the  sum  of 
money  specified  in  the  note  and  mortgage,  103  sacks  of 
good  merchantable  wheat  flour  then  of  the  value  of  $1,236, 
and  7,500  lbs.  of  wheat  then  of  the  value  of  $450,  which, 
she  alleged,  said  J.  B.  C.  agreed  to  sell  and  apply 
to  the  payment  of  the  sum  due  him  on  said  note  and 
mortgage ; or,  if  not  sold,  to  return  on  payment  or  tender  of 
payment  of  the  sum  of  money  specified  in  the  note  and 
mortgage.  Appellant  also  alleged,  that,  at  the  maturity  of 
the  note,  she  tendered  the  sum  of  $1,180  at  the  Colorado 
National  Bank  in  payment  of  the  note,  and  demanded  the 
return  of  the  note  and  mortgage  and  the  flour  and  wheat  to 
her,  which  was  refused.  Appellant  averred  further,  that 
J.  B.  C.  appropriated  the  said  flour  and  wheat,  of  the 
value  of  $1,680,  to  his  own  use  and  refused  to  account 
therefor.  The  master  found  that  there  was  due  upon  the 
note  and  mortgage  $1,622.68.  At  the  hearing,  the  deposi- 
tion of  William  Longan  was  read.  He  testified  that  the 
mortgaged  premises  belonged  to  his  mother,  the  appellant ; 
that  appellant  borrowed  from  J.  B.  C.  $9S0,  and  gave 
the  mortgage  and  100  sacks  of  flour  and  7,520  or  7,530 
lbs.  of  wheat  as  security  ; that  the  flour  and  wheat  were  in 
a house  on  Blake  street  belonging  to  Williams  & Miller, 
and  that  J.  B.  C.  took  Williams  & Miller's  receipt 
for  it ; that  J.  B.  C.  authorized  witness  and  liis  brother 
to  take  the  flour  and  wheat  to  the  mountains  and  dis- 
pose of  it,  if  they  would  pay  to  Williams  & Miller  the 
market  price  for  the  same  in  Denver ; that  Williams  & 
Miller  should  indorse  the  amount  so  paid  on  the  note. 
That,  in  the  latter  part  of  April  or  1st  of  May,  1867,  witness 


Digitized  by  Googh 


1870.] 


IjOngan  v.  Carpenter. 


207 


got  560  or  660  lbs.  of  wheat  from  Williams  & Miller  and 
paid  them  4J  cents  per  lb.  for  it ; that  this  was  a portion 
of  the  wheat  given  to  J.  B.  C.  as  aforesaid ; witness 
at  other  times  got  flour  of  the  same  lot  and  paid  Williams 
& Miller  therefor  at  §8.50  a sack  ; witness  could  not 
tell  the  exact  number  of  sacks  he  got;  in  July,  1867, 
Williams  & Miller  failed  in  business  and  witness  found  a 
lot  of  the  flour  and  wheat  being  disposed  of ; witness  went 
to  J.  B.  C.  and  tried  to  get  him  to  save  the  wheat 
and  flour.  J.  B.  C.  stated  that  he  was  not  going  to  get 
himself  in  any  law  suit  about  it,  and  declined  to  take 
any  steps  about  the  matter ; said  that  he  was  sufficiently 
secured  by  the  mortgage  and  that  he  would  give  the  ware- 
house receipt  for  the  flour  and  wheat  back  to  witness  ; that 
he  would  assign  the  receipt  to  witness  so  that  he  could  go 
and  get  the  flour  and  wheat. 

Witness  further  stated  that,  after  Williams  & Miller  failed, 
Mr.  Miller  of  that  firm  told  him  that  J.  B.  C.  was  the  owner 
of  the  flour  and  wheat,  and  that  he  would  account  to  him 
alone  for  it,  which  he  had  done,  and  that  J.  B.  C.  had 
authorized  its  disposal,  and  that  witness  would  look  at 
Williams  & Miller’s  books  and  they  would  show  just  what 
had  been  done  with  the  flour  and  wheat.  Witness  told  J. 
B.  C.  what  Miller  had  said,  and  J.  B.  C.  said  he  would 
give  witness  the  receipt.  When  witness  asked  him  where 
it  was,  he  said  witness  would  have  to  go  to  his  lawyers  as 
they  had  his  papers.  On  cross-examination  witness  stated : 
The  wheat  and  flour  was  in  the  warehouse  of  Williams  & 
Miller  before  the  loan  was  made;  that  we  had  before  that 
time  borrowed  money,  about  §600,  on  the  flour  alone  ; the 
first  loan  was  about  sixty  days  before  that  of  J.  B.  C.’s 
was  made  ; the  grain  and  flour  belonged  to  witness  and  his 
brother ; the  warehouse  receipt  was  given  to  Mr.  Kountze 
as  security  for  the  first  loan ; the  old  warehouse  receipt 
was  taken  up,  with  the  money  borrowed  of  J.  B.  C.,  and  the 
first  loan  so  paid  off. 

Jesse  B.  Longan  testified  that  he  pledged  the  flour  and 
grain  to  J.  B.  C.  as  security  for  the  payment  of  the  note ; 
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that  he  had  previously  borrowed  money  at  the  bank,  and 
that  Williams  & Miller  became  his  security  therefor,  and 
they  had  the  flour  in  their  possession  ; that  Williams  & 
Miller  arranged  the  loan  with  J.  B.  C.  and  that  the  money 
was  borrowed  of  J.  B.  C.  for  himself  and  his  brother  Wil- 
liam Longan  ; that  the  flour  and  wheat  were  owned  by  him- 
self and  William  Longan  ; in  other  respects  his  testimony 
was  substantially  the  same  as  that  of  William  Longan. 

Jacob  B.  Carpenter  testified  that  he  assigned  the  note 
and  mortgage  to  B.  Platte  Carpenter,  the  complainant 
below,  in  July,  1887 ; that,  when  the  flour  and  wheat  were 
pledged  to  him,  it  was  understood  that  the  same  should  lay 
in  the  store  of  Williams  & Miller  until  the  note  became  due, 
unless  [the  Longans  should  take  a portion  thereof  to  the 
mountains,  and  in  that  event,  the  Longans  would  pay  to 
Williams  & Miller  the  market  price  therefor  in  Denver, 
and  the  amount  so  paid  was  to  be  indorsed  on  the  note. 
This  witness  also  testified  as  to  the  circumstances  attending 
the  failure  of  Williams  & Miller.  He  also  stated  that  he 
received  $1,000  upon  the  assignment  of  the  note  and  mort- 
gage, and  that  he  never  received  any  of  the  proceeds  of  the 
sales  of  the  wheat  and  flour  nor  ordered  the  sale  of  it,  nor 
exercis  'd  any  control  over  it  in  any  manner  whatever. 

There  was  other  testimony  corroborating  the  foregoing 
and  also  conflicting  testimony  as  to  the  tender  alleged  to 
have  been  made  by  the  respondent,  which  it  is  unnecessary 
to  refer  to.  An  assignment  of  the  mortgage  executed  by  J. 
B.  C.  was  given  in  evidence  and  also  the  promissory  note 
before  mentioned,  which  was  signed  by  Malmla  Longan 
and  Jesse  B.  Longan,  and  appeared  to  have  been  indorsed 
without  recourse  by  J.  B.  C. 

The  court  decreed  for  the  complainant  below,  and  found 
that  there  was  due  to  him  the  sum  of  $1,820,  being  the  full 
amount  of  the  note,  and  that  the  mortgage  premises  be  sold 
to  satisfy  the  same. 

Messrs.  Brown  & Mechling,  for  appellant. 

Mr.  Alfred  Say  re  and  Mr.  Daniel  Sayre,  for  appellee. 
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Bet.ford,  J.  This  was  a bill  in  chancery  to  foreclose  a 
mortgage  filed  by  the  appellee,  as  the  assignee  of  one  Jacob 
B.  Carpenter.  The  mortgage  was  given  to  secure  a negoti- 
able note.  The  mortgage  bears  date  March  5th,  1807,  and 
is  payable  to  Jacob  B.  Carpenter  or  his  heirs  or  assigns, 
and  was  by  him  assigned  to  the  complainant  on  the  20th 
da}’  of  J uly,  1807.  The  assignment  was  properly  recorded 
on  the  7th  day  of  February,  1808.  The  defendant,  in  her 
answer,  denies  all  knowledge  of  the  assignment,  and  avers 
that  at  the  date  of  said  mortgage,  she,  in  addition  to  the 
said  mortgage  security,  delivered  to  the  said  Jacob  B. 
Carpenter,  as  collateral  and  further  security  for  the  pay- 
ment of  the  said  sum  of  money,  specified  in  said  note  and 
mortgage,  one  hundred  and  thirty  sacks  of  good  merchant- 
able wheat  flour,  then  of  the  value  of  $1,230,  and  seven 
thousand  five  hundred  pounds  of  wheat  of  the  value  of 
$450,  which  she  alleges  said  Carpenter  agreed  to  sell  and 
apply  to  the  payment  of  the  sum  due  him  on  said  note  and 
mortgage,  or,  if  not  sold,  to  be  returned  on  payment  or 
tender  of  payment  of  said  note  and  mortgage.  She  further 
charges  that  said  Carpenter  sold  said  flour  and  wheat,  and 
appropriated  the  sum  to  his  own  use,  and  refuses  to  account 
to  her  for  the  proceeds.  This  cause  has  been  ably  argued 
by  counsel,  and  has  received  great  consideration  from  this 
court.  The  principle  involved  has  never  been  before  adju- 
dicated in  this  territory,  and  in  the  States  where  it  has 
received  judicial  notice  the  decisions  are  in  direct  conflict 
It  is  claimed  by  the  appellee  that  the  note  secured  by  the 
mortgage  is  a negotiable  note,  that  it  was  negotiated  before 
due,  and  that  the  assignee  being  a bona  fide  purchaser  of 
the  note  without  notice,  took  it  and  the  mortgage  freed  and 
discharged  from  all  equities  and  defenses  that  existed  in 
favor  of  the  mortgagor  and  against  the  mortgagee.  There 
is  no  evidence  showing  that  B.  Platte  Carpenter  had,  before 
or  at  the  time  of  the  assignment  of  the  note,  any  knowledge 
of  the  wheat  and  flour  given  by  Mahala  Longan  as  further 
security  to  Jacob  B.  Carpenter. 

It  is  contended  by  the  appellant,  that,  having  taken 
V on.  I.  — 27 
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security  by  way  of  mortgage,  that  that  security  qualifies 
the  rights  of  the  mortgagee  and  those  claiming  under  him, 
and  that,  when  an  action  is  brought  to  foreclose  the  mort- 
gage, that  that  instrument,  together  with  the  note  secured 
thereby,  passes  into  the  category'  of  obligations  to  which 
defenses  and  equities  may  attach  and  be  made  available  into 
whosesoever  hands  they'  fall.  We  are  free  to  admit  that 
this  question  is  surrounded  with  great  difficulties,  and 
deeply  regret  that  no  settled  and  uniform  rule  exists  in  this 
country  on  the  subject.  The  supreme  courts  of  Wisconsin, 
Michigan  and  Illinois,  so  far  as  we  have  been  able  to  dis- 
cover, are  the  only  courts  that  have  passed  upon  the  matter 
in  controversy.  In  Illinois,  the  rule  is  laid  down  as  claimed 
by  the  appellant.  They  hold  there  that,  although  the  note 
secured  by  the  mortgage  is  negotiable,  still  it  is  open  to 
whatever  defenses  existed  against  the  mortgagee.  A differ- 
ent rule  obtains  in  Wisconsin  and  Michigan.  Amid  this 
conflict  of  authorities,  we  feel  at  liberty  to  choose  our 
course,  and  shall  endeavor  to  follow  that  which,  in  our 
judgment,  is  recommended  byT  the  better  reason.  What 
• relation  does  a mortgage  sustain  to  a note  secured  by  it! 
In  one  sense,  it  is  a mere  incident  to  the  debt.  He  who 
owns  the  note  owns  ttie  mortgage.  The  assignee  of  the  for- 
mer is  entitled  to  the  benefits  of  the  latter,  although  the 
assignee  did  not  know  of  its  existence.  Kyes  v.  Wood,  21 
Vt.  331.  But  it  must  be  borne  in  mind  that  these  principles 
are  the  outgrowth  of  equity,  and  equity  alone.  At  common 
law,  choses  in  action  were  not  assignable.  For  the  conven- 
ience of  commerce,  by'  the  statute  of  Anne,  in  England,  cer- 
tain choses  in  action  were  made  assignable,  so  as  to  vest 
in  the  assignee  the  legal  title,  as  promissory  notes  or 
bills  of  exchange.  We  have  a statute  to  the  like  effect, 
which  prescribes  that  any  promissory  note,  bill,  bond  or 
other  instrument  in  writing,  whereby  one  person  promises 
to  pay  another  any  sum  of  money  or  article  of  personal 
property,  or  sum  of  money  in  personal  property,  shall  be 
assignable  by  indorsement  thereon. 

The  mortgage,  to  foreclose  which  this  bill  was  filed,  was 
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given  to  secure  the  payment  of  a promissory  note  which  was 
assigned  by  the  payee  and  mortgagee  to  the  complainant. 
This  was  in  equity  an  assignment  of  the  mortgage.  The 
note  was  assignable  by  the  statute,  but  the  mortgage  is  not 
nor  is  it  assignable  by  the  common  law.  The  assignee  of  a 
mortgage  has  no  remedy  upon  it  by  law,  except  it  be 
treated  as  an  absolute  conveyance,  and  the  mortgagee  con- 
vey the  premises  by  deed.  The  22d  section  of  the  statute, 
page  377  (Revised  Statutes  of  Colorado),  provides  that  if 
default  be  made  in  the  payment  of  any  sum  of  money 
sec u led  by  the  mortgage  on  lands  and  tenements  duly  exe- 
cuted and  recorded,  it  shall  be  lawful  for  the  mortgagee,  his 
executors  or  administrators,  to  sue  out  a writ  of  scire  facias, 
etc.  Here  the  remedy  is  specifically  confined  to  the  mort- 
gagee, his  executors  or  administrators.  The  assignee  can- 
not proceed  at  law  and  sue  out  a scire  facias.  To  avail 
himself  of  his  mortgage  security  he  is  driven  to  the  court  of 
chancery.  His  remedy  is  purely  equitable,  and  seeking 
equity  he  must  be  willing  to  do  equity.  He  who  buys  that 
which  is  not  assignable  at  law,  relying  upon  a court  of 
chancery  to  protect  and  enforce  his  rights,  takes  it  subject 
to  all  infirmities  to  which  it  is  liable  in  the  hands  of  the 
assignor,  and  the  reason  is,  that  equity  will  not  lend  itself  to 
deprive  a party  of  a right  which  the  law  has  secured  him,  if 
such  right  is  intrinsically  just  in  itself.  “Mortgages,”  says 
Chief  Justice  Caton,  in  Olds  v.  Cummings , 31  111.  192,  “are 
not  commercial  paper.  It  is  not  convenient  to  pass  them 
from  hand  to  hand,  performing  the  real  office  of  money  in 
commercial  transactions  as  notes,  bills  and  the  like.  When 
one  takes  an  obligation  secured  by  a mortgage,  relying 
upon  the  mortgage  as  security,  he  must  do  it  deliberately, 
and  take  time  to  inquire  if  any  reason  exists  why  it  should 
not  be  enforced.  While  he  may  take  the  mere  promise  to 
pay  the  money  as  commercial  paper  and  depend  upon  the 
personal  security  of  the  parties  to  it,  it  may  be  said  to  be 
a distinguishing  characteristic  of  commercial  paper,  that  it 
relies  upon  personal  security,  and  is  based  upon  personal 
credit.  It  is  a part  of  the  credit  system,  which  is  said 
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to  be  the  life  of  commerce,  which  requires  commercial 
investments  to  pass  rapidly  from  hand  to  hand.  Mort- 
gage securities  are  too  cumbersome  to  answer  these  ends. 
The  note  itself,  though  secured  by  a mortgage,  is  still 
commercial  paper,  and  when  the  remedy  is  sought  upon 
this,  all  the  rights  incident  to  commercial  paper  will  be 
enforced  in  the  courts  of  law.  But  when  the  remedy  is 
sought  through  the  medium  of  the  mortgage  ; when  that  is 
the  foundation  of  the  suit,  and  the  note  is  merely  used  as  an 
incident  to  ascertain  the  amount  due  on  the  mortgage,  then 
the  courts  of  equity,  to  which  resort  is  had,  must  pause  and 
look  deeper  into  the  transaction  and  see  if  there  be  any 
equitable  reason  why  it  should  not  be  enforced.  He  who 
holds  a note  and  also  a mortgage  holds  in  fact  two  instru- 
ments for  the  security  of  the  debt ; first,  the  note  with  its 
personal  security,  which  is  commercial  paper,  and  as  such 
may  be  enforced  in  the  courts  of  law,  with  all  the  rights 
incident  to  such  paper ; and  the  other,  the  mortgage  with 
security  on  land,  which  may  be  enforced  in  the  courts  of 
equity,  and  is  subject  to  the  equities  existing  between  the 
parties.  The  right  of  an  assignee  to  set  at  defiance  a 
defense  which  could  be  made  against  the  assignor  is  an 
arbitrary  statutory  right,  created  for  the  convenience  of 
commerce  alone,  and  must  rely  upon  the  statute  for  its  sup- 
port, and  is  not  fostered  and  encouraged  by  courts  of 
equity." 

This  doctrine,  so  clearly  enunciated  by  Chief  Justice 
Caton,  is  re-asserted  and  enforced  by  Chief  Justice  Walkee 
in  the  case  of  Walker  v.  Dement , 42  111.  273.  In  delivering 
the  opinion  in  this  latter  case  he  says,  that  while  the  pur- 
chaser of  a note  before  maturity  without  notice  will  be 
protected  against  all  defenses  to  the  note,  still,  if  it  is  secured 
by  mortgage  or  other  collateral  security,  the  assignment  will 
not  cut  off  prior  equities  against  the  mortgage  or  collateral 
fund,  although  they  might  be  secret  and  latent.  There  are 
many  cases  in  which  assignees  have  been  protected  against 
latent  equities  of  third  persons,  whose  rights  and  even  names 
do  not  appear  upon  the  face  of  the  mortgage,  and  the  reason 
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is,  that  it  is  the  duty  of  the  purchaser  to  inquire  of  the 
mortgagor  if  there  be  any  reason  why  it  should  not  be 
paid  ; but  he  should  not  be  required  to  inquire  of  the  whole 
world  to  see  if  some  one  has  not  a latent  equity  which 
might  be  interfered  with  by  his  purchase  of  the  mortgage, 
as  for  instance  a cestui  que  trust. 

In  the  case  of  Merry  v.  Sylburn,  2 Johns.  Ch.  441, 
Chancellor  Kent  said : 

“ It  is  a general  and  well-settled  principle  that  the  assignee 
of  a chose  in  action  takes  it  subject  to  the  same  equities  it 
was  subject  to  in  the  hands  of  the  assignor.  But  this  rule 
is  generally  understood  to  mean  the  equity  residing  in  the 
original  obligor  and  not  an  equity  residing  in  some  third 
person  against  the  assignor.”  In  West/all  v.  Jones , 23 
Barb.  10,  the  court  said  : 

“Does  the  plaintiff,  being  a bona  fide  purchaser  and 
assignee  of  the  bond  and  mortgage,  stand  in  any  better 
condition  than  the  person  from  whom  he  derived  his  title  I 
It  is  a well-settled  principle  that  the  assignee  of  a chose  in 
action  takes  it  subject  to  all  equities  which  existed  against 
it  in  the  hands  .of  the  assignor.”  The  same  rule  is  laid 
down  in  Pennsylvania  in  Mott  v.  Clark,  9 State,  399,  and  in 
Prior  v.  Wood , 31  Penn.  St.  It  may  be  objected  to  these 
decisions,  that  the  mortgage  in  each  of  the  cases  was 
given  to  secure  a bond,  and  that  the  bond  having  no  com- 
mercial character,  the  party  taking  an  assignment  would, 
as  a matter  of  course,  take  the  mortgage  burdened  with 
infirmities  which  the  statute  prescribes  shall  not  apply  to 
negotiable  notes  transferred  before  due. 

These  cases  are  made  to  rest  on  another  and  different 
ground,  namely,  that  the  proceeding  was  on  the  mortgage 
itself,  and  there  being  no  express  statutory  provision  author- 
izing the  assignment  of  the  mortgage.  But  it  may  be  urged 
that  the  mortgage  is  accessory  to  the  note,  that  it  is  attached 
to  it,  and  being  so  attached,  it  is,  and  must  remain,  insepar- 
able. This  is  true  as  long  as  both  instruments  remain  in 
the  hands  of  the  mortgagor.  But  when  he  assigns  the  note 
there  is  in  law  a separation.  The  assignee  can  take  his  note 
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into  a court  of  law  and  recover  a j udgment  upon  it,  but  he 
cannot  take  the  mortgage  there  ; he  cannot  claim  the  benefit 
of  it  there.  He  ia  confined  simply  to  his  remedy  on  the 
note.  Whatever  judgment  he  recovers  is  purely  a personal 
one.  He  will  not  be  heard  to  say  that  the  maker  of  the 
nob?  pledged  a special  fund,  out  of  which  the  debt  must  be 
satisfied.  The  court  could  reply,  and  with  reason,  what- 
ever your  rights  may  be  in  equity,  one  thing  is  certain, 
there  is  no  law  authorizing  your  assignor  to  transfer  to  yon 
the  mortgage.  It  does  not  follow  you  into  this  court 
How  is  it  when  he  brings  his  action  on  the  mortgage  in  a 
court  of  equity  ? Then  the  mortgage  is  the  foundation  of 
the  suit,  and  the  remedy  sought  is  the  foreclosure  of  the 
equity  of  redemption.  The  note  is  used  to  compute  the 
amount ; it  has  no  other  office  to  perform.  The  mortgage 
in  one  sense,  and  in  an  important  one  too,  has  a character 
of  its  own.  If  one  holds  a note,  against  which  the  statute 
of  limitations  has  run,  and  also  a mortgage  or  pledge  of 
real  or  personal  property  to  secure  it,  he  cannot  sue  on  the 
note,  but  he  can  take  and  hold  possession  of  the  property, 
and  sell  it  if  it  be  personal  property,  with  proper  precau- 
tions, and  if  real  property,  he  can  have  a bill  in  equity  to 
foreclose  his  mortgage,  and  if  his  lien  fails  to  pay  the  whole 
of  his  debt,  he  loses  the  remainder,  because  he  can  have 
no  action  upon  it,  although  he  may  have  proper  process 
founded  upon  the  debt  and  security  to  establish  his  lien 
and  make  it  available  in  the  payment  of  his  debt  A mort- 
gage may  be  enforced  so  long  as  it  is  available,  although 
the  debt  secured  by  it  is  barred  by  the  statute  of  limitations. 
Parsons  on  Contracts,  vol.  2,  379  ; 20  Mo.  482  ; Angell  on 
Limitations,  77,  78.  It  is  also  well  established  that,  if  a 
legal  tender  is  made  of  money  due  on  a bond  and  mortgage 
to  the  mortgagee,  or  his  assignee  or  attorney,  which  is  re- 
fused, the  land  is  discharged  from  the  mortgage  though  the 
debt  remains.  Jackson  v.  Bowers , 18  Johns.  110 ; 6 Hill, 
06 ; 21  Wend.  467  ; and  20  id.  641.  Does  not  this  indicate 
that  the  mortgage  and  the  instrument  which  it  secures  have 
separate  and  independent  characters  ? This  is  sufficient  to 
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show  that  it  has  a character  of  its  own.  But  it  may  be 
urged,  if  this  had  been  an  action  at  law  on  the  note  itself, 
that  the  assignee  could  not  have  been  chargeable  with 
equities  or  defenses,  which  might  have  existed  against  the 
same  in  the  hands  of  the  assignee  or  original  payee,  and  of 
which  the  complainant  was  ignorant  at  the  time  of  assign- 
ment, and  that  it  being  commercial  paper  he  could  have 
obtained  judgment  for  the  full  amount  expressed  in  the 
note,  and  on  execution  this  same  land  described  in  the  mort- 
gage might  have  been  levied  on  and  sold  to  satisfy  the 
same.  Admitting  this  to  be  true,  yet  in  this  case  the  pur- 
chaser of  the  land  under  the  sale  would  hold  it  subject  to 
the  mortgagor’s  right  of  redemption.  Thornton  v.  Pegg, 
24  Mo.  247.  There  is  a reason  why  in  an  action  on  the  note 
he  would  be  entitled  to  recover  the  full  amount,  namely,  a 
court  of  law  cannot  take  cognizance  of  equities  that  in  a 
court  of  chancery  would  not  only  be  recognized  but  rigor- 
ously enforced.  The  books  are  full  of  cases  where  a judg- 
ment has  been  rendered  in  a law  court  against  a defendant 
one  day  and  the  same  judgment  enjoined  by  a court  of 
chancery  the  next. 

It  is  true  that  the  principles  governing  and  controlling  a 
court  of  chancery  are  as  fixed  and  certain  as  are  those 
which  control  a court  of  law,  and  one  of  those  principles 
governing  a court  of  chancery  is,  that  he  who  invokes  its 
equitable  powers  must  be  ready  to  do  equity.  But  this 
discussion  has  already  been  protracted  to  a sufficient  length. 
What  was  the  equity  of  the  mortgagor  in  this  case  ? What 
relation  did  Jacob  B.  Carpenter  sustain  to  the  wheat  and 
flour  received  by  him  as  security  in  addition  to  the  mort- 
gage, and  how  far  is  the  complainant  affected  thereby  ? 
We  think  it  was  a pledge.  The  contract  of  pledge  is  a bail- 
ment or  delivery  of  goods  and  chattels  of  one  man  to 
another,  to  be  holden  as  a security  for  the  payment  of  a 
debt  or  the  performance  of  an  engagement,  and  upon  the 
express  or  implied  understanding  that  the  thing  deposited 
is  to  be  restored  to  the  owner  as  soon  as  the  debt  is  dis- 
charged or  the  engagement  has  been  fulfilled.  The  con- 
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tract  is  to  be  distinguished  from  the  contract  of  hypotheca- 
tion by  the  transfer  of  the  possession  or  the  delivery  of  the 
tiling  intended  to  be  cliarged  to  the  creditor,  and  from  the 
contract  of  mortgage  by  the  absence  of  a transfer  of  the 
ownership  and  right  of  property  thereof  in  the  premises 
during  the  continuance  of  the  trust.  If  the  thing  intended 
to  be  burdened  with  the  debt  or  charge  remains  in  the  pos- 
session and  under  the  disposition  of  the  owner,  there  is  no 
pledge.  By  a pledge,  therefore,  of  the  goods  and  chattels 
the  right  of  possession  is  altered,  but  not  the  right  of  prop- 
erty. Was  the  wheat  and  flour  in  the  possession  and 
under  the  control  of  Jacob  B.  Carpenter  1 He  had  the 
receipt  of  the  warehousemen  for  it.  Mahala  Longan  could 
not  have  conveyed  the  same  to  any  one  freed  and  discharged 
from  his  lien  upon  it.  Miller  & Williams,  the  warehouse- 
men, were  liable  to  him,  on  their  receipt,  for  the  amount 
expended  on  it.  If  any  one  had  carried  away  and  con- 
verted the  wheat  to  his  own  use,  Carpenter  could  have 
maintained  an  action  for  it,  and  the  production  of  the 
receipt  in  evidence  would  have  been  proof  of  his  title. 
Part  of  this  wheat  and  flour,  while  in  the  possession  and 
under  the  control  of  Jacob  B.  Carpenter,  and  before  the 
assignment  of  the  note,  was  sold,  and  the  money  paid  to 
Miller  & Williams,  his  depositaries.  He  recognized  them 
as  his  agents  by  accepting  their  receipt,  and  the  money  paid 
by  them  for  the  wheat  and  flour  sold  was  equally  under  his 
control,  and  could  have  been  collected  by  him.  If  he  failed 
to  apply  this  uione}’  on  the  payment  of  the  note  and  mort- 
gage, and  allowed  it  to  remain  in  their  hands  until  it  was 
dissipated  and  squandered,  he  must  suffer  the  loss,  not 
Mahala  Longan,  who  had  no  right  to  the  possession  of  it 
And  if,  in  an  action  by  Jacob  B.  Carpenter,  Mahala  Lon- 
gan would  have  been  entitled  to  recoup  the  amount  of 
money  paid  to  Miller  & Williams  for  the  wheat  pledged, 
under  the  rule  we  have  announced  in  this  opinion,  Ilia 
assignee  stands  in  no  better  position,  and  this  money,  so 
paid,  must  operate  as  a satisfaction,  pro  tanto,  of  the  note 
and  mortgage.  As  to  the  wheat  and  flour  that  remained  in 
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the  hands  of  Miller  & Williams  at  the  time  of  the  assign- 
ment of  the  note  to  the  present  complainant,  we  express  no 
opinion  further  than  to  say,  that  it  never  passed  to  B. 
Platte  Carpenter,  and  that,  if  any  liability  attaches  to  any 
one,  it  must  be  to  Jacob  B.  Carpenter,  and  on  his  liability 
we  purposely  refrain  from  expressing  any  opinion. 

For  the  failure  of  the  court  below  to  allow  credit  on  the 
mortgage  for  the  wheat  sold  prior  to  the  assignment  of  the 
note,  this  case  must  be  remanded  and  reversed.  It  is 
accordingly  reversed,  with  costs,  for  further  proceedings  in 
accordance  with  this  opinion. 

Hallett,  C.  J.,  dissenting.  Mahala  and  Jesse  B.  Longan  * 
made  their  negotiable  promissory  note  of  date  March  5, 
1867,  payable  to  J.  B.  Carpenter  six  months  after  date.  To 
secure  this  note  Mahala  Longan  mortgaged  to  J.  B.  Carpen- 
ter certain  lands  in  Jefferson  county,  and  the  note  and  mort- 
gage having  been  assigned  to  the  appellee  before  the  matu- 
rity of  the  note,  this  bill  was  tiled  to  foreclose  the  mort- 
gage. 

The  defense  set  up  by  the  appellant  in  her  answer  is,  that 
at  the  time  the  note  and  mortgage  were  given  she  pledged 
to  J.  B.  Carpenter  certain  wheat  and  flour,  and  that  at  the 
maturity  of  the  note  she  tendered  the  amount  due  upon  it 
at  the  Colorado  National  Bank,  where  it  was  left  for  collec- 
tion, and  demanded  the  note  and  mortgage,  as  well  as  the 
wheat  and  flour. 

The  answer  was  put  in  without  oath,  the  verification  being 
waived  by  the  complainant  in  his  bill  according  to  the  stat- 
ute, and  therefore  evidence  is  required  to  support  its  aver- 
ments. In  the  first  place  it  is  to  be  observed,  that  the  evi- 
dence does  not  support  the  allegation  that  the  appellant 
gave  to  J.  B.  Carpenter  the  wheat  and  flour  as  security  for 
the  payment,  but  shows  on  the  other  hand,  that  this  wheat 
and  flour  was  pledged  by  William  and  Jesse  B.  Longan.  It 
is  true  that  William  Longan  testifies  that  the  appellant  gave 
the  personalty  as  additional  security,  but  this  statement  is 
overborne  by  the  other  testimony  in  the  case.  Upon  the 
Vol.  I.— 28 
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whole  testimony  it  appears  that  William  and  Jesse  B.  Lon- 
gan were  the  owners  of  the  Hour  and  wheat,  and  at  the  time 
the  note  was  made  the  property  was  in  the  warehouse  of 
Williams  & Miller,  where  it  had  been  placed  for  safe-keep- 
ing. William  and  Jesse  B.  Longan  had  previously  obtained 
a loan  upon  the  same  property,  and  as  the  greater  part  of 
the  money  obtained  from  Carpenter  was  to  be  applied  to 
the  payunerit  of  this  pre-existing  indebtedness,  the  same 
property  was  at  first  offered  as  security  for  the  note  in  this 
case.  This  security  being  refused  by  Carpenter,  the  mort- 
gage in  this  case,  together  with  the  pledge  of  the  personal 
property,  was  offered  as  security  for  the  note  and  accepted. 
Jesse  B.  Longan  testifies  that  he  gave  the  personalty  to  Car- 
penter as  security  for  the  note,  and  that  the  money  was  bor- 
rowed for  himself  and  his  brother.  The  whole  testimony 
shows  that  Mahala  Longan  became  a party  to  the  transaction 
for  the  purpose  of  mortgaging  her  real  estate  to  secure  the 
payment  of  the  money  borrowed  by  her  sons,  that  she  was 
not  the  owner  nor  was  she  in  possession  of  the  personal  prop- 
erty, and  that  the  latter,  if  pledged  at  all,  was  pledged  by 
the  sons  and  not  by  the  mother.  Hence  it  is'  not  true,  as 
alleged  in  the  answer,  that  the  appellant  gave  to  J.  B.  Car- 
penter personal  property  as  security  for  this  note,  and  the 
proof  failing  to  support  the  allegation,  the  defense  must  be 
rejected.  Gresley’s  Eq.  Ev.  232. 

Accepting  these  facts  as  if  they  were  well  pleaded,  and 
assuming,  what  is  by  no  means  clear  upon  the  evidence,  that 
the  amount  due  npon  the  note  was  tendered  at  its  matu- 
rity, how  was  the  appellant  entitled  to  demand  the  posses- 
sion of  the  personalty  npon  the  payment  of  the  note! 
Surely  upon  the  extinguishment  of  the  note  the  property 
would  revert  to  the  pledgors,  William  and  Jesse  B.  Lon- 
gan, and  the  appellant  would  be  no  more  entitled  to  the 
possession  then  than  before  the  pledge  was  made. 

Again,  the  rule  which  makes  the  assignment  of  a mort 
gage  subject  to  the  equities  existing  between  the  mortgagor 
and  mortgagee  is  expressly  confined  to  such  equities  only, 
and  cannot  be  extended  to  equities  existing  between  the 
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mortgagee  and  third  parties.  James  v.  Morey , 2 Cowen, 
297. 

In  this  case  the  personalty  was  pledged  by  Wm.  and 
Jesse  B.  Longan,  and  whatever  their  rights  against  J.  B. 
Carpenter,  the  appellant  is  a stranger  to  them.  This  doc- 
trine is  recognized  by  the  conrt  in  this  case,  but  I do  not 
perceive  that  any  attempt  has  been  made  to  apply  it.  It  is 
true  that  there  is  evidence  in  the  record  tending  to  prove  an 
agreement,  respecting  the  wheat  and  flour,  between  the 
pledgors  and  the  pledgee,  to  the  effect  that  the  property 
might  be  sold  to  the  pledgors  by  the  warehousemen  and  the 
proceeds  applied  to  the  payment  of  the  note,  and,  also,  that 
some  of  the  property  was  sold  according  to  this  agreement. 
If  J.  B.  Carpenter  was  responsible  for  the  money  thus 
received,  probably  this  was  a payment  upon  the  note  which, 
according  to  the  view  of  my  brethem,  would  inure  to  the 
benefit  of  the  appellant.  But  conceding  this,  the  appellant 
should  have  set  up  the  payment  in  her  answer.  She  has 
pleaded  a tender  of  the  whole  amount  due  upon  the  note, 
and  complains  that  the  pledged  property  and  the  note  and 
mortgage  were  not  surrendered  to  her  when  the  tender  was 
made,  and  to  this  defense  she  must  be  confined.  If,  under 
such  an  answer,  a party  may  show  payment,  every  other 
defense  is  equally  open,  and  the  rule  which  requires  corre- 
spondence between  proof  and  allegation  may  as  well  be 
annulled. 

I come  now  to  consider,  whether  the  innocent  holder  of 
negotiable  paper  secured  by  mortgage  may  recover  upon 
the  mortgage  the  amount  due  upon  the  note  in  his  hands,  or 
is  limited  to  the  amount  which  might  be  recovered  by  the 
mortgagee  if  the  suit  were  instituted  by  him.  Upon  this 
question  there  is  some  conflict  of  opinion,  but  I think  that 
the  weight  of  authority  and  the  better  reason  are  opposed 
to  the  views  of  my  brethren  in  this  case,  and  therefore  1 
reluctantly  proclaim  my  dissent  from  the  opinion  of  the 
court. 

The  nature  of  a mortgage  and  its  relations  to  tire  indebted 
ness  it  is  intended  to  secure  are  pretty  well  understood  at 
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this  day,  and  do  not  demand  much  discussion.  In  Martin 
v.  Mowlin,  2 Burr,  978,  Lord  Mansfield  said : 

“ A mortgage  is  a charge  upon  the  land,  and  whatever 
will  give  the  money  will  carry  the  estate  in  the  land  along 
with  it  to  every  purpose.  The  estate  in  the  land  is  the  same 
thing  as  the  money  due  upon  it” 

So,  also,  Kent,  C.  J.,  in  Jackson  v.  WiUard,  4 Johns 
43: 

“Until  foreclosure,  or,  at  least,  until  possession  taken, 
the  mortgage  remains  in  the  light  of  a chose  in  action.  It  is 
but  an  incident  to  the  debt,  and  in  reason  and  propriety  it 
cannot  and  ought  not  to  be  detached  from  its  principal. 
The  mortgage  interest,  as  distinct  from  the  debt,  is  not  a fit 
subject  of  assignment.  It  has  no  determinate  value.  If  it 
should  be  assigned,  the  assignee  must  hold  its  interest  at 
the  will  and  disposal  of  the  creditor  who  holds  the  bond. 
Accessor  t urn  non  ducil  sed  sequiter  principale. ' ’ 

To  the  same  effect  are  all  the  authorities  and  no  one  can 
now  be  found  to  question  the  doctrine  that  a mortgage  is  a 
mere  incident  to  the  indebtedness  it  is  intended  to  secure, 
inseparable  from  it  and  incapable  of  existence  without  it 
Tt  is  a truism  of  the  law  that  a mortgage  is  a security  for 
indebtedness  accompanying  the  latter  through  all  hands, 
and  ultimately  sharing  the  same  fate.  This  rule  which 
identifies  the  security  with  the  indebtedness  in  my  opinion 
requires,  that  the  remedy  upon  the  security  shall  be  co- 
extensive with  the  demand.  When  this  is  denied  the 
mortgage  is  divested  of  its  character  as  a security  to  the 
extent  of  such  denial.  By  the  mortgage  contract  a lien  is 
given  upon  property  for  the  payment  of  certain  indebted- 
ness, and  if  the  indebtedness  be  withdrawn  from  the  lien,  or 
if  the  existence  of  the  lien  be  denied  for  causes  dehors  the 
mortgage,  that  instrument  is  divested  of  its  essential  quality 
in  the  face  of  its  express  provisions.  That  is  no  security 
for  indebtedness  which  will  not  come  up  to  the  point  of 
contributing  to  its  payment,  and  a mortgage  intrinsically 
good,  which  falls  short  of  the  measure  of  its  principal,  is  a 
panidox  unknown  to  the  law.  To  illustrate,  let  us  look  for 
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a moment  at  the  present  case.  A negotiable  note  secured 
by  mortgage  was  indorsed  to  appellee  before  maturity  upon 
a valuable  consideration.  It  does  not  appear  that  the 
pledged  property  was  delivered  to  appellee,  or  that  he  had 
any  knowledge  of  it,  so  that  no  notice  need  be  taken  of 
that  feature  of  the  case.  Neither  law  nor  equity  will  deny 
to  the  appellee,  as  a bona  fide  holder  for  value,  the  full 
amount  of  the  note  when  that  instrument  is  presented.  But 
it  is  said,  that  the  action  being  to  foreclose  the  mortgage, 
the  amount  of  the  note  must  be  diminished  by  the  sum 
received  by  the  payee  or  his  agents  before  the  assignment 
to  appellee.  The  mortgage  is,  in  itself,  valid  and  effectual, 
according  to  its  legal  character  as  a security  for  the  indebted- 
ness evidenced  by  the  note.  The  note  is  intrinsically  good, 
and,  in  the  hands  of  the  appellee,  constitutes  a demand 
against  the  appellant,  for  the  amount  expressed  upon  its 
face.  Each  instrument  is  perfect  in  itself,  the  one 'as  a 
demand  against  appellant,  the  other  as  security  for  that 
demand,  and  yet  when  united,  and  a remedy  to  enforce  the 
lien  is  sought,  the  security  of  the  mortgage  is  denied  as  to 
a portion  of  that  demand.  In  other  words,  the  mortgage 
has  ceased  to  be  a security  as  to  part  of  the  indebtedness 
evidenced  by  the  note,  its  express  provisions  to  the  contrary 
notwithstanding.  It  appears  to  me  that  the  mortgage 
having  been  made  as  a security  for  the  payment  of  the 
note,  it  ought  to  stand  as  a security  for  the  whole  note, 
extinguisliable  only  upon  payment  of  the  whole  amount 
recoverable  upon  it.  Any  other  view  is  opposed  to  the 
rule  which  unites  the  mortgage  to  the  indebtedness  in- 
separably and  gives  them  a common  existence. 

In  this  connection  I will  ask  attention  to  the  language  of 
the  supreme  court  of  Wisconsin  upon  this  subject. 

“ The  doctrine  that  an  assignee  can  enforce  the  mortgage 
for  no  more  than  is  justly  and  actually  due  between  the 
mortgagor  and  the  mortgagee  had  its  origin  at  a time  when 
the  practice  of  giving  mortgages  as  collateral  security  for 
the  payment  of  negotiable  paper  was  wholly  unknown,  and 
was  made  to  rest  upon  the  ground  that  such  would  be  the 
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rule  adopted  in  a suit  at  law,  upon  the  covenant  or  bond  to 
which  the  mortgage  was  collateral,  and  the  assignee  should 
stand  no  better  in  equity  than  at  law.  The  reason  of  the 
rule  being,  that  because,  in  a suit  at  law  for  the  use  of  the 
assignee  upon  the  bond  or  covenant  to  collect  the  debt,  a 
recovery  cannot  be  had  for  a greater  sum  than  is  actually 
due  from  the  mortgagor  to  the  mortgagee,  and  therefore  no 
more  shall  be  recovered  in  equity  in  an  action  to  foreclose 
the  mortgage,  or  that  the  parties  as  to  rights  and  remedies 
shall  stand  upon  the  same  footing  in  both  courts ; it  fol- 
lows, as  a logical  conclusion,  that  when  the  nature  of  the 
instrument  evidencing  the  debt  and  the  circumstances  of  the 
transfer  are  such,  that  in  a suit  at  law  upon  it  against  the 
mortgagor  the  assignee  can  enforce  its  payment  regardless 
of  any  equities  existing  between  the  mortgagor  and  mort- 
gagee. he  should  have  the  same  rights  and  remedy  in 
equity.  The  reason  of  the  rule  ceasing  in  the  case  of 
negotiable  securities  transferred  before  maturity  and  without 
notice,  the  rule  also  ceases.  The  debt  is  the  principal  thing, 
the  mortgage  the  incident,  the  transfer  of  the  debt  carries 
with  it  the  mortgage.  It  is  the  debt  which  gives  character 
to  the  mortgage  and  fixes  the  rights  and  remedies  of  the 
parties  under  it,  and  not  the  mortgage  which  determines  the 
nature  of  the  debt.'’  Croft  v.  Bunster,  9 Wis.  009.  See, 
also,  Dutton  v.  Joes,  5 Mich.  519;  Reeves  v.  Scully , 
Walker’s  Ch.  248. 

Another  consideration  of  great  weight  ought  not  to  pass 
unnoticed.  It  is  conceded  that  the  appellee  may  recover 
in  an  action  at  law,  upon  this  note,  that  portion  of  his 
demand  which  is  denied  to  him  in  this  proceeding.  It  was 
said  by  Hosmer,  C.  J.,  in  Clark  v.  Beach , 6 Conn.  159: 
“ The  equitable  doctrine  concerning  the  rights  of  mortgagor 
and  mortgagee  has  gradually  been  naturalized  in  the  com- 
mon-law code,  and  by  the  adoption  of  principles  long 
established  in  chancery,  and  tenaciously  adhered  to,  the 
suitors  are  not  driven  from  one  bar  by  increased  litigation 
and  expense  to  obtain  infallible  relief  at  another.” 

The  policy  of  the  law  here  defined  has  not,  I think,  been 
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heeded  in  this  case.  The  appellant  is  protected  from  the 
payment  of  a portion  of  the  appellee’s  demand,  to  which  she 
must  hereafter  respond  in  a court  of  law,  while  the  appellee 
is  driven  from  this  bar  by  increased  litigation  and  expense 
to  obtain  infallible  relief  at  another.  The  case  of  Olds  v. 
Cummings , 31  111.  188,  is  the  authority  upon  which  the 
decision  of  this  court  is  based,  and  that  case  is  grounded 
upon  the  assumption  that  q,  foreclosure  suit  is  brought 
upon  a mortgage  only.  The  court  in  that  case  say  : 

“The  note  itself,  though  secured  by  a mortgage,  is  still 
commercial  paper,  and  when  the  remedy  is  sought  upon 
that,  all  the  rights  incident  to  commercial  paper  will  be 
enforced  in  the  courts  of  law.  But  when  the  remedy  is 
sought  through  the  medium  of  the  mortgage,  when  that  is 
the  foundation  of  the  suit,  and  the  note  is  merely  used  as  an 
incident  to  ascertain  the  amount  due  upon  the  mortgage, 
then  the  courts  of  equity  to  which  resort  is  had  must  pause 
and  look  deeper  into  the  transaction,  and  see  if  there  be  any 
equitable  reason  why  it  should  not  be  enforced.” 

Upon  this  I submit  that  a foreclosure  is  founded  upon  the 
indebtedness  as  well  as  the  mortgage.  A court  of  equity 
will  not,  and  in  the  nature  of  things  cannot,  permit  a mort- 
gagee to  recover  unless  he  is  the  holder  of  the  indebtedness 
secured  by  the  mortgage.  1 Hill,  on  Mort.,  ch.  11,  § 5. 

Whether  the  proceeding  be  at  law  or  in  equity,  the 
indebtedness  is  the  principal  thing,  for  both  remedies  are 
designed  to  enforce  payment  of  the  money.  I concede  that 
t,he  remedy  at  law  is  upon  the  note  alone,  but  it  is  equally 
plain  that  the  suit  in  equity  is  founded  upon  the  note  and 
mortgage,  and  that  each  is  essential  to  the  right  of  recovery. 
The  indebtedness  is  the  incumbrance  and  the  mortgage  is 
the  means  by  which  the  incumbrance  is  attached  to  the 
estate.  If  either  be  removed,  there  is  nothing  remaining 
upon  which  the  court  can  act.  In  a proceeding  to  foreclose 
a mortgage  it  is  the  duty  of  the  court  to  ascertain  the 
amount  of  the  indebtedness,  as  well  as  to  enforce  the  lien 
upon  the  mortgaged  property  for  its  payment,  and  while 
the  mortgage  will  show  the  lieu  it  is  rarely  evidence  of  the 
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indebtedness.  Sometimes  a covenant  for  the  payment  of 
the  money  is  inserted  in  the  mortgage,  but  usually  a bond, 
note  or  other  separate  instrument  is  executed  for  the  pur 
pose  of  showing  the  amount  of  the  indebtedness.  Where 
the  indebtedness  is  evidenced  by  a separate  instrument  a 
court  of  equity  is  as  much  bound  to  give  effect  to  that  instru- 
ment as  to  the  mortgage.  Tn  this  case  the  note  is  evidence 
of  the  amount  of  the  indebtedness  just  as  the  mortgage  is 
evidence  of  a lien  upon  certain  property  for  the  payment 
of  that  indebtedness,  and  the  court  is  bound  to  give  effect 
to  the  first  as  well  as  the  second.  The  note  is  the  legal  and 
unquestionable  evidence  of  the  indebtedness  as  the  mort- 
gage is  evidence  of  the  lien,  and  each  according  to  its  office 
determines  the  rights  of  the  parties.  It  is  impossible  to  say 
that  there  is  any  thing  due  upon  the  mortgage  disconnected 
from  the  note  for  the  reason  that  the  note  alone  determines 
the  amount  of  the  indebtedness. 

The  supreme  court  of  Illinois  say  that  the  note  is  “merely 
used  as  an  incident  to  ascertain  the  amount  due  upon  the 
mortgage,”  but  it  is  plain  that  no  such  use  was  made  of 
the  note  in  that  case.  The  note  called  for  the  amount 
expressed  upon  its  face,  but  the  court  refused  to  recognize 
the  demand.  The  mortgage  referred  to  the  note  as  the 
standard  of  indebtedness,  but  the  court  rejected  the  note  in 
violation  of  the  express  language  of  the  mortgage.  And 
this  was  done  for  the  avowed  purpose  of  protecting  the 
mortgagor  from  making  payment  to  the  innocent  holder  of 
negotiable  paper.  I am  not  able  to  perceive  that  the  former 
occupies  a higher  position  in  a court  of  equity  than  the  lat- 
ter, or  that  there  is  any  reason  for  Betting  aside  the  rules  of 
law  applicable  to  commercial  paper  in  cases  of  this  kind. 

The  opinion  of  that  court  as  well  as  that  announced  by 
this  court  is  open  to  other  criticism,  but  I think  that  I have 
shown  that  the  ruling  of  the  district  court  was  correct,  and 
that  the  decree  of  that  court  should  be  affirmed. 

Promissory  Not*—  Awionmknt  skkore  Matckity—  Mortoaoe.  — Asslunment  n#  a 
argot  (able  promissory  note  be  fur  • Maturity  raises  a presumption  of  want  of  no  tier  «.f  any 
defense  to  It,  and  tills  presumption  stands  until  overcome  by  nudlcieut  proof,  The  bolder  of 
the  note  when  obliged  to  retort  to  the  mortgage  for  payment  in  unaffected  by  an  »qu;ty  aris- 
ing between  the  mortgagor  and  mortgagee, mibseoucntly  to  the  transfer,  and  of  which  he.  the 
AAAlgnre,  had  no  notice  at  the  time  it  was  made.  Ac  takes  *he  mortgage  as  he  Jld  the  note: 
Carpenter  v.  Longan,  lti  Wall.  271,  reversing  the  decision  in  the  principal  case. 
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Vkbdict  on  issues  in  trover  and  replevin — sufficiency.  Issues  upon  plea  ot 
non-detinet  and  property  In  defendant  in  replevin,  and  upon  plea  of  not 
guilty  in  trover,  are  not  determined  by  a verdict  of  guilty. 

Construction  ok  mortgage  rnuet  be  such  ae  will  give  effect  to  tin  whole  instru- 
ment. A mortgage  in  terms  defeasible  upon  payment  of  a note  for  $100, 
but  which,  by  another  clause,  appears  to  have  been  intended  as  a security 
for  past  indebtedness,  will  be  construed  so  as  to  bring  the  clause  relating 
to  past  indebtedness  within  the  terms  of  the  defeasance. 

Mortgage  — description  of  indebtedness.  A mortgage  given  to  secure  all  past 
indebtedness  due  and  owing  from  the  mortgagor  to  the  mortgagee  contains 
a sufficient  description  of  the  indebtedness. 

Practice  — objection  to  evidence  must  be  made  at  the  trial.  Objections  to 
evidence  cannot  be  presented  for  the  first  time  in  this  court. 

Replevin  by  mortgagee  of  chattels  — evidence  of  indebtedness.  A mortgagee 
of  chattels  may  proceed  against  the  mortgaged  property  while  he  holds 
any  portion  of  the  indebtedness  secured  by  the  mortgage,  and  in  replevin 
for  such  chattels  it  is  sufficient  for  him  to  show  that  he  holds  some  portion 
of  the  Indebtedness  secured  by  the  mortgage. 

In  an  action  of  replevin  by  a mortgagee  to  recover  possession  of  the  chattels 
mortgaged,  the  defendant  cannot  defeat  the  action  by  showing  that  a 
portion  of  the  indebtedness  mentioned  in  the  mortgage  has  been  paid. 
Replevin — defense  arising  after  suit  brought.  In  replevin  by  a mortgagee 
to  recover  possession  ot  the  mortgaged  chattels,  the  defendant  cannot 
defeat  the  action  by  showing  that  a portion  of  the  indebtedness  was 
paid  after  suit  brought. 

Chattel  mortgage  must  be  executed  according  to  statute.  A chattel  mort- 
gage, which  does  not  provide  that  the  property  shall  remain  in  the  possession 
of  the  mortgagor,  and  which  is  not  executed  according  to  the  statute  (Rev 
Stat.,  chap.  14, 108),  cannot  be  received  in  evidence. 

Appeal  from,  District  Court , Arapahoe  County. 

At  the  trial,  George  P.  Wanless  testified : That  he  was 
agent  for  the  plaintiff  below,  and  authorized  to  make 
advances  to  one  Goff,  who  occupied  plaintiff’s  farm  ; that 
he  took  a mortgage  from  Goff  to  the  plaintiff  on  one-half  of 
Goff’s  crop,  to  secure  such  advances  ; that,  on  going  to  the 
plaintiff’s  farm  one  day,  he  found  the  defendant  below 
removing  the  grain  ; that  he  told  defendant  of  the  m ortgage 
to  plaintiff,  and  claimed  the  grain  and  forbid  the  removal 
of  it ; that  Machette,  the  defendant,  answered,  that  he  did 
Vol.  I.  — 29 
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not  intend  to  give  up  the  grain,  and  thereafter  secreted  it, 
and  refused  to  tell  where  it  was  ; that  the  grain  was  found 
and  replevied  under  the  writ ; that  Machette  stated  that  lie 
was  aware  of  plaintiff's  mortgage;  that  Goff  told  witness, 
about  a -week  before  the  grain  was  threshed,  that  he  would 
not  thresh  for  some  weeks  yet ; that  the  grain  was  grown 
upon  plaintiff’s  farm  in  the  summer  of  1867;  that  the 
ad  ranees  made  for  plaintiff  by  witness  were  made  at  differ- 
ent times ; that  the  last  advance  was  $100 ; was  made  in 
June,  1867. 

Cross-examination  : Witness  identified  a note  taken  by 
him  from  Goff  at  the  time  the  mortgage  was  executed,  and 
stated  that  it  was  paid  at  maturity  by  Machette,  the  defend- 
ant Witness  also  stated : “1  had  advanced  Goff  money 
before  that,  horses,  etc.  1 had  made  advances  and  so  had 
my  brother,  and  I took  this  mortgage  to  secure  all  of  his 
indebtedness  to  my  brother.  I did  not  then  know  what  or 
how  much  my  brother  had  advanced,  or  how  much  I had 
advanced  in  all,  and  therefore  only  specified  particularly 
this  note  in  the  mortgage  ; Machette  paid  me  this  note  on 
the  day  it  was  due,  I think  it  was  after  this  suit  was 
brought.” 

Plaintiff  then  offered  a chattel  mortgage  from  Goff  to  him- 
self, dated  July  6,  A.  D.  1867,  and  two  notes  from  Goff  to 
himself,  one  dated  December  1,  1866,  for  $616,  payable  one 
day  after  date,  another  dated  October  15,  A.  D.  I860,  for 
$500,  payable  eight  months  after  date.  The  consideration 
expressed  in  the  mortgage  was  $500,  and  the  defeasance  was 
as  follows : 

“Provided,  nevertheless,  that  if  the  said  party  of  the  first 
part,  his  heirs,  executors  or  administrators,  shall  well  and 
truly  pay  to  the  party  of  the  second  part,  his  executors, 
administrators  and  assigns,  for  the  redemption  of  the  above 
bargained  goods  and  chattels,  the  just  and  full  sum  of  $100, 
on  or  before  the  fifteenth  day  of  September,  A.  D.  1867, 
with  interest  on  the  same,  according  to  the  tenor  and  effect 
of  a certain  promissory  note,  given  by  the  said  party  of  the 
first  part  to  the  said  party  of  the  second  part,  bearing  even 
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date  with  this  deed,  then  these  presents  to  be  void,  other- 
wise to  remain  in  full  force  and  virtue,  and  to  secure  all  past 
indebtedness  due  and  owing  from  the  said  first  party  to  the 
said  second  party,  said  indebtedness  to  be  paid  on  or  before 
said  fifteenth  day  of  September,  A.  D.  1867.” 

The  defendant  admitted  the  execution  of  the  notes  and 
mortgage,  but  objected  generally  to  the  introduction  of  the 
notes  and  to  the  mortgage  on  the  ground  that  it  was  fraud- 
ulent and  invalid  for  uncertainty.  But  the  court  allowed 
them  to  be  read  in  evidence.  The  defendant  below  proved 
the  execution  of  a mortgage  from  Goff  to  him,  and  also  a 
note  of  $1,600,  dated  June  6,  1867,  payable  thirty  days  after 
date.  The  mortgage  was  of  the  same  date,  and  for  the 
undivided  one-half  of  the  crop  then  growing  upon  plaintiff’s 
ranche.  This  instrument  did  not  contain  any  provision  as 
to  the  possession  of  the  property  by  the  mortgagor,  nor  was 
it  acknowledged  in  the  form  prescribed  by  the  statute, 
relating  to  chattel  mortgages.  Upon  plaintiff’s  objection 
the  note  and  mortgage  were  excluded.  The  defendant  also 
offered  the  $100  note,  mentioned  in  the  mortgage  from  Goff 
to  plaintiff,  and  upon  plaintiff’s  objection  the  court  refused 
to  receive  it.  The  defendant  also  offered  a power  of  attorney 
from  Goff  to  him,  authorizing  him  to  pay  the  $100  note  and 
obtain  a release  of  plaintiff’s  mortgage.  On  plaintiff’s 
objection  this  was  excluded  also.  The  verdict  of  the  jury 
was,  the}'  find  the  said  defendant  guilty,  and  assess  the  said 
plaintiff’s  damages  on  occasion  of  the  premises  at  five  cents. 

Messrs.  Charles  <fc  Elbert  and  Mr.  George  W.  Pur- 
kins,  for  appellant. 

Mr.  Alfred  Sayre  and  Mr.  M.  Benedict,  for  appellee. 

IIallett,  C.  J.  The  declaration  in  this  cause  contains  a 
count  in  replevin  and  a count  in  trover.  To  the  count  in 
replevin  non  dclinel  and  property  in  Machette  was  pleaded, 
and  to  the  count  in  trover  the  plea  was  not  guilty.  Issues 
were  joined  upon  these  pleas,  and  upon  trial  thereof  the 
jury  returned  a verdict  of  guilty,  and  awarded  five  cents 
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damages  to  the  plaintiff  below.  It  is  impossible  to  say  that 
these  issues  were  determined  by  this  verdict.  Whether  the 
jury  found  the  defendants  guilty  of  the  detention  charged 
in  the  first  count,  or  the  conversion  charged  in  the  second 
count,  can  only  be  conjectured,  and  the  verdict  is  entirely 
silent  as  to  the  ownership  of  the  property.  In  Patterson  v. 
United  Stales,  2 Wheat.  221,  it  is  said : “Whether  the  jnry 
find  a general  or  a special  verdict,  it  is  their  duty  to  decide 
the  very  point  in  issue,  and  although  the  court  in  which 
the  cause  is  tried  may  give  form  to  a general  finding  so  as  to 
make  it  harmonize  with  the  issue,  yet  if  it  appears  to  the 
court,  or  the  appellate  court,  that  the  finding  is  different 
from  the  issue,  or  is  confined  to  part  only  of  the  matter  in 
issue,  no  judgment  can  be  rendered  upon  the  verdict’’ 

It  is  hardly  necessary  to  add,  that  according  to  this  rule 
this  judgment  cannot  stand. 

Other  questions  are  presented  which  will  probably  arise 
upon  another  trial  of  the  cause,  and  therefore  it  is  necessaiy 
to  refer  to  them  briefly. 

The  mortgage  from  Goff  to  Wanless,  although  in  terms 
defeasible  upon  payment  of  the  $100  note,  seems  to  have 
been  intended  as  a security  for  all  indebtedness  then  exist- 
ing between  the  parties.  The  clause  relating  to  past  in- 
debtedness must  be  brought  within  the  terms  of  the  defeas- 
ance in  order  to  make  it  effectual,  and  this  appears  to  have 
been  the  intention  of  the  parties.  This  construction  will 
give  effect  to  every  part  of  the  instrument,  while  that  urged 
by  the  appellant  requires  the  provision  respecting  past  in- 
debtedness to  be  rejected,  and  the  law  will  indulge  the  first 
construction  rather  than  the  last. 

As  to  the  description  of  the  indebtedness,  the  case  of  In- 
surance Company  v.  Brown , 11  Mich.  266,  is  an  authority. 

In  that  case  it  was  held  that  a mortgage  conditioned  for 
the  payment  of  all  sums  due  and  to  become  due  was  suffi- 
ciently certain,  and  the  opinion  of  the  court  appears  to  be 
well  sustained  by  other  authorities. 

If  the  appellee  had  been  called  upon  to  show  that  the 
notes  given  in  evidence  were  covered  by  the  mortgage,  the 
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court  below  would,  doubtless,  have  required  hiru  to  furnish 
such  proof,  since  the  mortgage  does  not  contain  a specifio 
description  of  the  indebtedness  designed  to  be  secured. 
But  the  appellant’s  objection  appears  to  have  been  directed 
against  the  mortgage,  and  it  does  not  appear  that  any 
question  was  made  in  the  court  below  respecting  the  con- 
nection or  want  of  connection  between  the  notes  and 
mortgage.  So,  also,  as  to  the  objection  that  it  does  not 
appear  that  the  instrument  was  recorded  in  the  office  of  the 
county  recorder.  It  does  not  appear  to  have  been  presented 
to  the  court  below,  and  cannot  be  presented  fbr  the  first 
time  in  this  court. 

In  answer  to  the  objection  that  the  $100  note  was  not 
offered  by  the  appellee  together  with  the  chattel  mortgage, 
it  is  sufficient  to  say,  that  a portion  of  the  indebtedness 
secured  by  the  mortgage  was  offered  and  received.  Of 
course,  a mortgage  valid  and  effectual  to  secure  the  whole 
of  the  indebtedness  described  in  it,  is  valid  and  effectual  as 
to  every  portion  of  such  indebtedness,  and,  while  the 
mortgagee  holds  any  portion  of  the  indebtedness  secured 
by  the  mortgage,  he  is  entitled  to  proceed  against  the 
mortgaged  property.  Perhaps  this  statement  would  require 
some  modification  if  applied  to  a case  where  a mortgagee 
of  chattels  has  assigned  a portion  of  the  indebtedness 
secured  in  his  mortgage,  and  his  assignee  has  obtained 
possession  of  the  mortgaged  chattels.  But  the  appellant 
does  not  occupy  the  position  of  an  assignee  of  the  $100 
note.  He  claims  to  have  taken  it  up  on  behalf  of  Goff,  the 
maker,  and  is  aggrieved  that  the  court  below  would  not 
permit  him  to  show  this  fact.  Furthermore,  at  the  time 
the  property  was  replevied,  the  note  had  not  been  paid, 
and,  therefore,  appellant  was  not  then  in  possession  of  it, 
either  as  assignee  or  otherwise.  Upon  the  evidence  in  this 
case,  it  certainly  was  sufficient  for  appellee  to  show,  that 
he  held  a part  of  the  indebtedness  secured  by  the  mortgage, 
and  we  do  not  see  that  appellant  could  defeat  a recovery 
by  showing  that  he  did  not  hold  all  of  the  indebtedness. 
Although  there  was  a count  in  trover  in  the  declaration, 
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there  was  no  attempt  to  charge  defendants  below  with  more 
property  than  was  obtained  upon  the  writ  of  replevin,  and, 
therefore,  we  may  say,  that  the  action  was  solely  to  recover 
possession  of  chattels.  We  have  seen,  that  appellee  was 
only  required  to  show  some  indebtedness  from  Goff  to  him 
under  the  mortgage,  in  order  to  support  his  right  to  the 
possession  of  the  mortgaged  chattels,  and,  therefore,  the 
refusal  of  the  court  to  allow  appellant  to  show  that  the 
$100  note  had  been  paid  was  not  erroneous. 

As  to  the  mortgage  from  Goff  to  appellant,  it  was  not 
executed  according  to  the  statute,  and,  therefore,  it  was 
properly  excluded.  Hunt  v.  Bullock,  23  111.  320. 

We  do  not  perceive  that  any  other  questions  presented 
in  this  record  will  necessarily  arise  upon  another  trial  of 
the  cause,  and,  therefore,  this  discussion  will  not  be  ex- 
tended further. 

The  judgment  of  the  district  court  is  reversed  and  the 
cause  remanded  for  a new  trial.  Reverted. 

Replevix—  Venmrp,-  In  replevin  a verdict  of  not  guilty  does  not  answer  a traverse  of 
property  In  the  plaintiff:  Freat  v.  Luke,  2 UOlo.  4*1. 

MoRTfiAdK  — l»EWRiPTiox  op  !vi)kbtet»nk8H.  — A mortgftge  given  tooecure  all  Indebted* 
new,  |)nNta  present,  or  future,  t.  e.,  debts  due  and  owing  or  to  become  due  from  the  mortgagor 
to  the  mortgagee,  contain*  a *uiftic>eut  dckcrlpiiou  of  the  indebtedness:  Clark  v.  Hymtm,  55 
Iowa,  .7,  ■-•Iting  the  principal  cine. 


Western  Union  Telegraph  Company  b.  Graham. 

Regulations  by  telegraph  company  respecting  their  business.  Telegraph 
companies  may  make  reasonable  regulations  concerning  their  business,  bat 
cannot  by  such  rules  relieve  themselves  from  responsibility  for  the  neg- 
ligence of  their  servants. 

Regulation  not  applicants.  That  the  plaintiff  did  not  cause  a message  to  be 
repeated  as  required  by  a regulation  of  the  company  is  no  defeose  to  an 
action  for  a failure  to  deliver  the  message  after  it  was  received  at  the 
office  to  which  it  was  addressed. 

Measure  of  damaors  in  action  for  non-delivery  of  telegram.  In  an  action 
against  a telegraph  company  to  recover  damages  for  the  non-delivery  of  a 
telegram,  in  which  the  plaintiff  requested  his  agents  at  Nebraska  City  to 
“ ship  oil  soon  possible,”  the  plaintiff  cannot  recover  the  profits  which  he 
might  have  made  on  the  oil  if  the  message  had  been  delivered  and  the 
oil  sent  in  due  time. 

In  such  action  tho  plaintiff  may  recover  the  money  paid  by  him  for  transmit- 
ting the  message,  the  advance  in  the  price  of  freight,  and  his  expenses 
incurred  by  reason  of  the  failure  of  the  defendant  to  fulfill  the  contract. 
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Error  to  District  Court,  Arapahoe  County. 

Hallett,  C.  J.,  did  not  participate  in  the  decision. 

Mr.  Alfred  Sayre,  for  plaintiff  in  error. 

Messrs.  Chables  & Elbebt,  for  defendant  in  error. 

Belfobd,  J.  The  marked  ability  which  has  character- 
ized the  argument  of  this  case  makes  it  important  to  exam- 
ine with  great  care  the  principles  involved.  The  declaration 
contains  three  counts.  It  is  averred  that  the  plaintiff,  on 
the  5th  day  of  December,  1864,  employed  the  defendant  to 
transmit  from  Denver,  in  Colorado,  and  deliver  to  Ashton 
and  'Tait,  in  Nebraska  City,  in  Nebraska,  the  following  mes- 
sage : 

“ Denver,  December  6,  1864. 

“ Ashton  & Tait,  Nebraska  City : 

“ Ship  oil  soon  as  possible,  at  very  best  rates  you  can. 

“Wii.liam  Graham.” 

It  is  further  alleged  that,  in  consideration  of  the  sum  of 
$5.00  then  paid,  the  defendant  accepted  and  agreed  to 
deliver  the  same,  but  that,  by  reason  of  the  unskillfulness, 
negligence,  and  want  of  care  of  the  servants  and  employees 
of  the  company,  the  message  was  not  transmitted  and 
delivered  ; by  means  whereof  the  said  Ashton  and  Tait  did 
not  ship  the  oil  as  requested,  and  the  plaintiff  was  com- 
pelled to  pay  higher  rates  of  freight  on  the  same,  amount- 
ing to  the  sum  of  $500,  and  also  that  the  plaintiff  lost  great 
gains  and  profits  by  the  delay  thus  caused  in  not  shipping 
said  oil,  amounting  to  the  sum  of  $1,500,  and  was  other- 
wise put  to  great  expense  and  incurred  great  loss  and  dam- 
age. 

The  defendants,  for  answer,  plead  the  general  issue,  and 
four  special  pleas.  In  the  special  pleas  it  was  alleged,  that 
at  the  time  of  the  delivery  of  the  several  telegraphic  messa- 
ges, in  the  several  counts  of  the  declaration  mentioned,  the 
plaintiff  was  notified  and  informed  that  in  order  to  guard 
against  mistakes  in  the  transmission  of  messages  over  the 
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lines  of  tlie  defendants  from  Denver  to  Nebraska  City,  every 
message  of  importance  ought  to  be  repeated  by  being  sent 
back  from  the  station  at  which  it  is  to  be  received  to  the 
station  from  which  it  is  originally  sent,  and  that  the  defend- 
ant would  charge  fifty  per  cent  more  for  repeating  each 
message  than  for  sending  or  transmitting  such  message 
without  repeating  the  same  ; and  that,  while  the  defendant 
would  use  every  precaution  to  insure  correctness,  the  said 
defendant  would  not  be  responsible  to  the  plaintiff  or  to  any 
other  person  for  mistakes  or  delays  in  the  transmission  or 
delivery  of  repeated  messages,  beyond  an  amount  exceeding 
live  hundred  times  the  amount  paid  for  sending  the  mes- 
sage, and  that  the  said  defendant  would  not  be  responsible 
for  mistakes  or  delays  arising  from  interruptions  in  the 
working  of  the  telegraph  of  the  said  defendants,  nor  for 
any  mistake  or  omission  of  any  other  company  over  whose 
lines  a message  should  be  sent  to  reach  the  place  of  desti- 
nation. It  is  further  alleged  that  the  plaintiff,  well  know- 
ing the  premises,  did  not,  at  the  time  of  delivering  the  mes- 
sages, in  the  declaration  mentioned,  to  the  defendant,  nor  at 
any  time  before  or  since,  request  the  defendant  to  repeat  the 
messages  by  sending  the  same  back  from  Nebraska  City  to 
Denver,  nor  did  the  plaintiff  pay  or  offer  to  pay  to  the 
defendants  the  sum  or  price  charged  by  the  said  defendants 
for  repeating  the  said  several  telegraphic  messages.  To 
these  several  speoial  pleas  a demurrer  was  filed  and  sus- 
tained. The  defendant  went  to  trial  on  the  general  issue, 
and  the  jury  returned  a verdict  for  the  plaintiff,  and  assessed 
his  damages  at  $1,039.09.  The  motion  for  a new  trial  hav- 
ing been  overruled,  the  cause  comes  here. 

The  first  error  assigned  is  the  sustaining  of  the  demurrer 
to  the  special  pleas. 

It  is  claimed  by  the  plaintiff  in  error  that  Graham,  having 
subscribed  to  the  conditions  printed  on  the  back  of  the 
paper  on  which  the  dispatch  was  written,  is  not  only  charge- 
able with  notice  of  them,  but  that  his  right  to  recover  is 
limited  thereby.  It  is  further  insisted  that,  not  having 
requested  the  defendant  to  repeat  the  message,  he  thereby 
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released  the  company  from  liability.  It  is  no  longer  a 
question  of  doubt  that  a telegraph  company  has  the  l ight 
to  make  reasonable  rules  and  regulations  for  the  proper 
conducting  of  its  ordinary  telegraphing  business,  and  this 
right  has  been  recognized  by  many  of  the  States  by  statutory 
enactments,  and  in  others  by  decisions  of  their  courts, 
but  while  this  is  the  case,  the  doctrine  has  nowhere  been 
carried  to  the  length  of  exempting  them  from  all  responsi- 
bility for  a want  of  fidelity  and  care  in  the  exercise  of  the 
employment  which  they  undertake  to  prosecute.  There  are 
duties  they  owe  the  public  arising  out  of  the  nature  of  their 
employment  which  it  would  be  impolitic  and  inexpedient 
to  suffer  them  to  diminish  or  evade.  Among  these  duties 
may  be  mentioned  the  obligation  to  employ  competent 
and  skillful  operators  and  other  agents  and  servants,  in  all 
respects  competent  for  the  discharge  of  their  particular 
duties ; and  further,  to  see  that  they  not  only  possess  such 
skill,  but  that  it  is  continually  applied  in  the  particular 
business  in  which  they  are  engaged.  They  cannot  refuse 
to  receive  and  forward  messages,  nor  select  the  persons  for 
whom  they  will  act.  They  must  send  for  every  person  who 
may  apply  at  a uniform  rule  without  any  undue  preference, 
and  according  to  established  rules  and  regulations  appli- 
cable to  all  alike.  In  the  case  of  Ellis  v.  American  Telegraph 
Company , 13  Allen,  234,  Bioei.ow,  C.  J.,  says:  “There 
can  be  no  doubt  that  in  the  ordinary  employments  and 
occupations  of  life  men  are  bound  to  the  use  of  due  and 
reasonable  care,  and  are  liable  for  the  consequences  of  care- 
lessness or  negligence  in  the  conduct  of  their  business  to 
those  sustaini  ng  loss  or  damage  thereby.  We  can  see  no  rea- 
son why  this  rule  is  not  applicable  to  the  business  of  trans- 
mitting messages  by  telegraph.  But  the  rule  does  not 
operate  so  as  to  prevent  parties  from  prescribing  reasonable 
rules  and  regulations  for  the  management  of  the  business, 
or  establishing  special  stipulations  for  the  performance  of 
services,  which,  if  made  known  to  those  with  whom  they 
deal,  and  directly  or  by  implication  assented  to  by  them, 
will  operate  to  abridge  their  general  liability  at  common 
VoL.  I.  — 30 
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law,  and  to  protect  them  from  being  held  responsible  for 
unusual  or  peculiar  liazards  which  are  incident  to  particular 
kinds  of  business.  Of  course  a party  cannot  in  such  way 
protect  himself  against  the  consequences  of  his  own  fraud, 
or  gross  negligence,  or  the  fraud  or  gross  negligence  of  bis 
servants  or  agents,  nor  can  he  escape  all  liability  or  respon- 
sibility in  the  performance  of  the  service  or  duty  which  he 
undertakes.  Nor  can  there  be  any  difficulty  or  danger  in 
the  application  of  this  principle  so  long  as  it  is  kept  within 
a proper  limit.  That  limit  is  found  by  requiring  in  all  cases 
that  the  conditions  and  regulations  by  which  a party  seeks 
to  limit  his  liability  in  the  conduct  of  his  business  shall  be 
reasonable.  Such  only,  by  the  rules  of  law,  can  a party  be 
permitted  to  prescribe,  and  to  none  other  can  those  who 
deal  with  them  be  held  to  yield  their  assent.” 

This  brings  us  to  the  question,  whether  the  rule  relied  on 
by  the  defendants  in  the  special  pleas,  and  which  is  set  up 
in  defense  of  the  plaintiff's  claim,  is  a just  and  reasonable 
one,  and  such  as  they  have  a right  to  prescribe,  and  by 
which  the  plaintiff  was  bound. 

It  has  been  remarked  by  an  eminent  lawyer,  “ that 
when  rules  and  regulations  are  in  derogation  of  common 
right,  or  are  intended  to  restrict  and  limit  liabilities  to 
which  the  company  would  otherwise  be  subject,  by  reason 
of  the  duties  imposed  upon  it  by  law,  or  the  nature  of  its 
engagement,  the  validity  of  such  rules  and  regulations  is 
a question  of  law.”  Accepting  this  as  true,  how  stands  the 
rule  relied  upon  in  the  special  plea  ? The  gist  of  the  action 
is  the  failure  to  deliver  the  message.  The  complaint  is  not 
that  the  message  was  incorrectly  sent  or  that  it  was  inaccu- 
rately taken  off  the  wires  at  Nebraska  City.  If  this  was 
the  gravamen  of  the  action,  we  might  hold  with  the  Ken- 
tucky and  Massachusetts  courts,  that  it  was  the  duty  of  the 
plaintiff  to  insure  its  accuracy  by  having  it  repeated.  But 
how  could  the  failure  to  deliver  the  message  be  avoided  by 
paying  for  having  it  repeated  ? Can  it  be  said  that  the  oper- 
ator at  the  other  end  of  the  line  could  insure  the  safe  deliv- 
ery of  a message  by  repeating,  when  the  negligence  which 
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occasioned  the  failure  occurred  after  the  receipt  of  the  mes- 
sage ? The  object  of  repeating  a message  is  to  correct  errors 
and  not  to  avoid  delays  in  delivering  it.  After  transmission 
an  incorrect  message  could  be  sent  out  and  delivered  as 
speedily  as  if  it  had  been  verified  and  proved  to  be  perfectly 
accurate.  Delays  in  the  delivery  of  a message  result  from 
causes  altogether  different  from  those  which  produce  mis- 
takes in  transmission,  and  it  is  reasonable  that  rules  of 
limitation  or  exemption  should  be  adapted  to  the  nature  of 
the  case.  Scott  and  Jarnigan  on  the  Law  of  Telegraphs, 
§113.  A message  may  be  correctly  transmitted  from 
one  point  to  another,  may  be  correctly  taken  off  the  line, 
and  the  agent  of  the  company  may,  through  inattention, 
fail  to  deliver  it  to  the  party  to  whom  it  is  directed.  It 
would  hardly  be  contended  that  in  this  case  the  company 
could  shield  itself  under  the  condition  that  the  party  send- 
ing the  message  failed  to  pay  for  having  it  repeated.  The 
mere  fact  of  having  it  repeated  could  not  have  insured  its 
delivery.  The  failure  to  deliver  is  not  caused  by  imperfec- 
tion of  instruments  and  appliances,  by  electrical  changes, 
or  by  a break  of  the  line  at  an  intermediate  point,  but  by 
the  negligence  of  the  operator,  and  against  this  inattention 
and  want  of  care  these  rules  and  regulations  cannot  provide. 
To  support  the  reasonableness  of  the  conditions  attached 
to  the  message,  our1  attention  has  been  called  to  the  case  of 
Bllis  v.  American  Telegraph  Company , noticed  above 
The  counsel  citing  this  case  must  have  overlooked  the 
remarks  of  the  chief  justice,  on  page  238  : “ It  is  hardly 
necessary  to  say  that  the  question,  whether  the  mistake  or 
error  in  the  dispatch  would  have  been  prevented  or  corrected 
by  the  repetition  of  the  message,  in  conformity  to  the  regu- 
lations established  by  the  defendants,  does  not  appear  to 
have  arisen  at  the  trial.  Whether  it  would  have  done  so 
was  a question  of  fact  for  the  jury.  Of  course  the  defend- 
ants would  he  liable  for  any  negligence  causing  damage , 
which  would  not  hare  been  prevented  by  a compliance  with 
these  rules." 

Until  the  plaintiff  in  error  can  show  that  the  failure  to 
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transmit  and  deliver  the  message  could  have  been  prevented 
by  having  it  repeated,  the  above  case  can  be  of  little  avail 
to  him.  The  next  authority  relied  on  is  that  of  Camp  v. 
Western.  Union  Telegraph  Company , 1 Mete.  (Ky.)  166. 
In  this  case  the  company,  by  way  of  defense,  relied  upon  a 
notice  of  the  terms  and  conditions  on  which  messages  were 
received  by  it  for  transmission,  and  which  are  the  same  as 
those  relied  on  here.  Simpson,  Judge,  says:  “ There  is 
no  allegation  in  the  plaintiff’s  petition  that  the  mistake  was 
occasioned  by  negligence,  or  was  the  result  of  incompetency 
or  want  of  proper  skill  on  the  part  of  the  agents  who  were 
employed  by  the  company  to  act  as  operatives  in  the  send- 
ing and  receiving  of  dispatches ; hut  the  failure  of  the 
cornpan  y to  comply  with  its  contract  to  transmit  the  message 
correctly  is  alone  relied  upon  as  the  foundation  of  the 
plaintiff' s right  to  a recovery  in  the  action?'  It  will  be 
observed  that  the  case  at  bar  and  the  case  cited  differ  in 
other  particulars.  Here  the  plaintiff  charges  that  failure  to 
transmit  and  deliver  the  message  was  occasioned  by  “ the 
carelessness,  negligence  and  want  of  skill  of  the  defendants 
and  their  agents,  and  through  want  of  due  care  and  atten- 
tion to  their  business.”  Here  the  act  complained  of  is  the 
failure  to  deliver  the  message,  while  in  the  case  cited  the 
message  was  transmitted  and  delivered,  but  there  was  a 
mistake  made  in  the  tenor  of  the  dispatch,  making  it  read 
sixteen  cents  a gallon  instead  of  fifteen  cents,  as  written  by 
the  sender.  While  we  hold  that  it  is  competent  for  the 
company  to  provide  by  rules  and  regulations  against  the 
unforeseen  disarrangement  of  electrical  apparatus  and  the 
imperfection  necessarily  incident  to  the  transmission  of 
signs  and  words  by  electricity,  yet  it  must  be  conceded  that 
these  forces  or  accidents  do  not  affect  the  ability  of  the 
company  to  deliver  the  message  to  the  party  addressed, 
after  it  has  been  taken  off  the  wires  and  reduced  to  writing. 
What  is  needed  to  secure  delivery  is  fidelity,  and  to  this 
the  company  is  bound  in  all  messages.  In  the  case  of 
Birney  v.  New  York  and  Washington  Telegraph  Com- 
pany, 18  Md.  341,  342,  the  plaintiff  delivered  to  the  oom- 


Digitized  by  Google 


1871.]  West.  Un.  Tel.  Co.  v.  Graham.  237 

pany’s  agent  a message  for  transmission,  which  was  wholly 
forgotten  by  the  agent,  and  he  neglected  to  send  it  at  all. 
There  was  no  repeating  price  paid  by  the  plaintiff.  It  was 
held  by  the  court  that  the  company’s  notice,  with  regard  to 
the  repetition  of  messages,  would  not  apply  to  a case  Of 
neglect,  when  no  effort  was  made  to  put  a message  upoh 
its  transit.  Much  has  been  said  about  the  peculiar  hazards 
to  which  telegraph  companies  are  exposed.  It  is  said  that 
“ the  operating  apparatus  of  the  telegraph  leaves  no  record 
of  the  work  done  at  the  place  from  which  it  is  transmitted, 
and  that,  therefore,  there  is  peculiar  liability  to  error  in  the 
non-transmission  and  transmission  of  dispatches.”  This  is 
all  true,  and  courts  and  legislatures  have  been  liberal  in 
allowing  companies  to  provide  against  such  risks  as  arise 
o it  of  atmospheric  influences  and  kindred  causes.  At  this 
point  they  have  properly  stopped.  To  permit  them  to 
contract  against  their  own  negligence  would  be  to  arm 
them  with  a most  dangerous  power,  one,  indeed,  that  would 
leave  the  public  almost  entirely  remediless.  It  must  be 
borne  in  mind  that  the  public  have  but  little  choice  in  the 
selection  of  the  company  which  is  to  perform  the  desired 
service.  They  do  not  select  their  agents  or  employees,  nor 
can  they  remove  them.  They  are  bound  to  take  the  com- 
pany as  they  find  it,  and  to  commit  to  these  agents  their 
messages,  however  valuable  they  may  be.  Such  being  the 
case,  public  policy  as  well  as  commercial  necessity  require 
that  companies  engaged  in  telegraphy  should  be  held  to  a 
high  degree  of  responsibility.  I have  thus  far  examined 
this  case  on  the  pleadings  without  alluding  to  the  evidence 
elicited  on  the  trial,  and  am  of  the  opinion  that  the  court 
below  committed  no  error  in  sustaining  the  demurrer  to  the 
special  pleas.  Another  question  equally  important  remains 
for  decision.  On  the  trial  below  the  court  permitted  the 
plaintiff,  over  the  objection  of  the  defendant,  to  introduce 
evidence  of  the  price  of  coal  oil  in  Denver,  in  December, 
18G4,  and  in  January,  February  and  March,  1805. 

The  introduction  of  this  evidence  was,  doubtles's,  permit- 
ted on  the  ground  that  the  plaintiff  had  a right  to  recover 
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damages  for  the  loss  of  profits  he  might  have  made,  had  the 
dispatch  been  delivered  to  Ashton  and  Tait ; and  the  oil 
been  shipped  by  them  and  reached  Denver  in  January  or 
February.  It  is  claimed  by  the  plaintiff  in  error  that  the 
court  also  erred  in  giving  the  following  instruction : “ If  the 
jury  believe  from  the  evidence  that  the  defendant  made  an 
effort,  in  good  faith,  to  transmit  the  dispatch  given  in  evi- 
dence, and  that  the  same  was  transmitted  from  Denver  to 
Nebraska  City,  but  that  the  dispatch  was  not  delivered  to 
Ashton  and  Tait,  by  reason  of  the  carrier  of  the  defendant 
depositing  the  same  in  the  post-office  at  Nebraska  City,  then 
the  jury  are  instructed  that  the  defendant  was  not  guilty  of 
willful  neglect  or  negligence,  and  the  plaintiff  is  not  entitled 
to  exemplary  damages  or  “ smart  money,”  but  is  only  enti- 
tled to  such  reasonable  damages  as  he  sustained  by  the  dif- 
ference in  freight,  and  the  difference  in  price  for  which  he  sold 
his  oil,  and  the  price  for  which  he  might  have  sold  it  had 
the  dispatch  been  delivered  in  time  and  the  oil  shipped  at 
the  next  opportunity,  that  Ashton  and  Tait  had  to  ship 
the  oil  after  they  should  have  received  the  dispatch.”  The 
plaintiff  in  error  rests  his  objection  to  the  introduction  of 
the  evidence  above  referred  to,  on  the  ground  that  the  plain- 
tiff’s declaration  contained  no  special  averment  of  the  loss 
of  profits.  In  an  action  for  refusing  to  let  a lessee  into 
possession,  the  plaintiff  gave  evidence  of  injury  to  his  wife’s 
business  as  a milliner,  without  having  averred  it  specially; 
but  the  court  held  it  admissible  under  the  general  allegation 
of  damage,  as  going  to  show  that  “ the  plaintiff  had  sus- 
tained inconvenience.”  Ward  v.  Smith,  11  Price,  19 ; see, 
also,  Shepard  v.  Milwaukee  Gas  Company,  15  Wis.  327. 
Before  proceeding  to  discuss  the  right  of  the  plaintiff  to 
recover  damages  for  loss  of  profits,  it  is  proper  to  remark 
that  neither  the  message  nor  declaration  discloses  the  kind 
of  oil  that  was  to  be  shipped,  nor  its  quantity  nor  quality, 
nor  where  it  was  at  the  date  of  the  dispatch,  nor  for  what 
purpose  spell  shipment  was  to  be  made,  nor  whether  such 
oil  was  intended  for  salo  or  for  use,  nor  at  what  point  the 
prolits  were  lost.  For  any  thing  that  appears  in  the  declara- 
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tion  it  might  have  been  hair  oil,  fish  oil,  or  wizard  oil.  The 
element  of  certainty  has  been  left  out.  True,  the  evidence 
shows  that  the  plaintiff  had  on  deposit  with  Ashton  and 
Tait,  as  his  forwarding  agents,  sixty-nine  boxes  of  coal  oil, 
but  nothing  of  this  kind  appears  in  the  declaration.  Under 
the  general  averment,  that  the  plaintiff  lost  profits  on  oil,  it 
is  claimed  that  the  company  should  come  prepared  to  dis- 
pute at  the  trial  the  value  of  any  kind  and  any  quantity  of 
oil,  at  any  place,  and  at  any  time.  Under  the  ruling  of  the 
court  below,  the  plaintiff  could  have  as  readily  recovered  for 
loss  of  profits  on  olive  oil,  as  coal  oil ; for  the  profits  of  ten 
thousand  gallons  of  oil,  as  for  the  profits  on  one.  The 
defendant  might  have  come  prepared  with  testimony  as  to 
the  value  and  quantity  of  one  kind  of  oil,  and  yet  have 
been  surprised  by  an  inquiry  as  to  another  kind  or  quan- 
tity. “ A chief  object  of  formal  written  pleadings  is,  to 
apprise  the  opposite  party  of  the  real  cause  of  complaint 
against  him,  so  that  he  may  in  like  manner  interpose  the 
proper  answer  on  his  part,  and  that  on  the  trial  he  may  not 
be  taken  by  surprise;  this  requires  that  the  injury  com- 
plained of  should  be  stated  with  such  fullness  and  certainty 
in  the  declaration  as  to  leave  no  reasonable  doubt  of  the 
particular  transaction  on  which  the  plaintiff  relies,  and  which 
he  intends  to  prove  to  establish  his  right  of  action.  These  are 
common-place  principles  and  apply  to  every  pleading  which 
is  required  to  be  special  in  its  nature.”  Relyeav.  Drew , 
1 Denio,  563. 

But,  granting  that  the  declaration  waB  sufficiently  specific 
in  all  these  points,  was  the  plaintiff  entitled  to  recover  dam- 
ages for  the  loss  of  profits  he  might  have  made  had  the  dis- 
patch been  delivered,  and  the  oil  been  sent  and  received  in 
Denver,  and  sold  ? In  the  case  of  Staals  v.  Executors  of 
Ten  Eyck , 3 Caines,  116,  Livingston,  J.,  says:  “The 
safest  general  rule  in  all  actions  on  contracts  is  to  limit  the 
recovery  as  much  as  possible  to  an  indemnity  for  actual 
injury  sustained  without  regard  to  the  profits,  which  the 
plaintiff  has  failed  to  make,  unless  it  shall  clearly  appear 
from  the  agreement  that  the  acquisition  of  certain  profits 
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depended  on  the  defendant’s  punctual  performance,  and 
that  he  had  assumed  to  make  good  such  a loss  also.”  To 
the  same  effect  is  Thompson  v.  Shaltuck,  2 Mete.  618. 

In  the  case  of  Freeman  v.  Clute,  3 Barb.  426,  Harris,  J.,  ■ 

says : “ The  defendants  insist  that  if  liable  for  consequential 
damages  at  all,  they  are  only  liable  for  such  expenses  as 
were  actually  incurred  by  the  plaintiff  in  attempting  to  put 
the  machinery  in  operation,  and  such  actual  loss  as  he  had 
sustained  in  using  the  defective  machinery  ; while  on  the 
other  hand  the  plaintiff  claims  that  he  is  entitled  to  recover, 
as  consequential  damages,  the  profits  he  could  have  made 
in  the  manufacture  of  oil  had  the  machinery  been  complete 
and  put  up  within  the  time  limited.  I agree  with  the  coun- 
sel for  the  plaintiff  in  the  general  rule  for  which  he  contends, 
that  the  party  complaining  of  the  breach  of  an  executory 
contract  is  entitled  to  indemnity  for  the  loss  which  the  non- 
performance of  the  obligation  by  the  other  party  has 
occasioned  him.  and  for  the  gain  of  which  it  has  deprived 
him.  But  the  gain  contemplated  by  this  rule  is  only  that 
which  is  the  direct  and  immediate  fruit  of  the  contract,  such 
gain  may  as  properly  be  regarded  in  estimating  the  damages 
resulting  from  a failure  to  perform  a contract  as  any  actual 
loss  the  party  may  sustain.  But  even  the  civil-law  rule, 
which  is  more  liberal  than  the  common-law,  in  the  measure 
of  damages  for  the  violation  of  an  executory  contract,  con- 
fines the  allowance  for  the  loss  of  profits  to  the  particular 
thing  which  is  the  object  of  the  contract,  and  does  not 
include  such  loss  of  profits  as  may  have  been  incidentally 
occasioned  in  respect  to  his  other  affairs.  I cannot  agree 
with  the  counsel  for  the  plaintiff  that  the  estimated  profits 
upon  the  manufacture  of  a specified  quantity  of  flax  seed 
into  linseed  oil  constitutes  a legitimate  item  of  damages 
against  the  defendants ; such  profits  are  entirely  too  specu- 
lative and  uncertain  to  make  them  a measur  ■ «*f  damages.” 

The  same  rule  is  laid  down  in  Blanch a l v.  Fly,  21 
Wend.  342.  In  the  case  of  Briggs  v.  Dwight , 17  Wend. 

71,  and  Millers  v.  The  Mariners'  Church , 7 Greenl.  51,  it 
was  hold  that  the  plaintiffs  were  entitled  to  recover  the 
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expenses  actually  incurred  in  their  business  as  a conse- 
quence of  the  failure  of  the  defendants  to  perform  their 
contract,  but  denied  their  right  to  recover  damages  for  prof- 
its, which  they  claimed  they  might  have  made.  Mr.  Justice 
Story,  in  the  case  of  The  Schooner  Lively , 1 Gallis.  315, 
commenting  on  this  subject,  says:  “Independent,  however, 
of  all  authority,  I am  satisfied  upon  principle  that  an  allow- 
ance of  damages  upon  the  basis  of  a calculation  of  profits 
is  inadmissible.  The  rule  would  be  in  the  highest  degree 
injurious  to  the  interests  of  the  community.  The  subject 
would  be  involved  in  utter  uncertainty.  The  calculation 
would  proceed  upon  contingencies,  and  would  require  a 
knowledge  of  foreign  markets  to  an  exactness  in  point  of 
time  and  value  which  would  sometimes  present  embarras- 
sing obstacles.  Much  would  depend  on  the  length  of  the 
voyage  and  the  season  of  the  arrival.  After  all  it  would  be 
a calculation  upon  conjectures  and  not  upon  facts.”  In 
the  case  of  Griffin  v.  Colver,  16  N.  Y.  490,  the  earlier  New 
York  decisions  are  reviewed  with  great  care,  and  the  con- 
clusion reached  is  that  the  party  injured  by  a breach  of 
contract  is  entitled  to  recover  all  his  damages,  including 
gains  prevented  as  well  as  losses  sustained,  provided  they 
are  certain,  and  such  as  might  naturally  be  expected  to  fol- 
low the  breach.  They  exclude  only  uncertain  and  contin- 
gent profits,  not  such  as,  being  the  immediate  and  necessary 
result  of  the  breach  of  contract,  may  be  fairly  supposed  to 
have  entered  into  the  contemplation  of  the  parties  when 
they  made  it,  and  are  capable  of  being  definitely  ascertained 
by  reference  to  established  market  rates.  Pothier  says  : 
“ In  general,  the  parties  are  deemed  to  have  contemplated 
only  the  damages  and  injury  which  the  creditor  might  suffer 
from  the  non-performance  of  the  obligations  in  respect  to 
the  particular  thing  which  is  the  object  of  it,  and  not  such 
as  may  have  been  accidentally  occasioned  thereby  in  respect 
to  his  other  affairs.  This  rule,  however,  applies  only  to 
cases  where,  by  reason  of  special  circumstances,  having  no 
necessary  connection  with  the  contract  broken,  damages  are 
sustained  which  would  not  ordinarily  or  naturally  flow  from 
Vol.  I.  —31 
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such  breach  ; as  when  a party  is  prevented  by  the  breach 
of  one  contract  from  availing  himself  of  some  other  collateral 
and  independent  contract  entered  into  with  other  parties,  or 
from  performing  Borne  act  in  relation  to  his  own  business, 
not  necessarily  connected  with  the  agreement.  An  instance 
of  the  latter  kind  is,  when  a canon  of  the  church,  by  reason 
of  the  non-delivery  of  a horse  pursuant  to  agreement,  was 
prevented  from  arriving  at  his  residence  in  time  to  collect 
his  tithes.  In  such  cases  the  damages  sustained  are  disal- 
lowed, not  because  they  are  merely  consequential  or  remote, 
but  because  they  cannot  be  fairly  considered  as  having  been 
within  the  contemplation  of  the  parties  at  the  time  of  enter- 
ing into  the  contract.”  After  examining  at  great  length 
the  various  decisions  on  the  subject,  Seldkn,  J.,  remarks  : 
“ From  these  authorities  and  principles  it  is  clear  that  the 
defendants  were  not  entitled  to  measure  their  damages  by 
estimating  what  they  might  have  earned  by  the  use  of  the 
engine  and  their  other  machinery,  had  the  contract  been 
complied  with.  Nearly  every  element  entering  into  such  a 
computation  would  have  been  of  that  uncertain  character 
which  has  uniformly  prevented  a recovery  for  speculative 
profits.” 

In  the  case  of  Squire  et  al.  v.  Western  Union  Telegraph 
Company,  98  Mass.  232,  and  which  was  an  action  in  tort 
for  failing  to  deliver  a message,  Bigelow,  C.  J.,  says : 
“ These  rules,  in  their  application  to  damages  in  actions  of 
tills  nature,  are  well  settled  and  familiar.  A party  who 
has  failed  to  fulfill  a contract  cannot  be  held  liable  for  re- 
mote, contingent  and  uncertain  consequences,  or  for  specu- 
lative or  possible  results  which  may  have  ensued  on  his 
breach  of  duty,  although  they  may  be  traceable  to  that 
cause.  The  reason  is,  that  damages  of  such  a nature  are 
not  the  natural  or  necessary  incidents  of  a contract,  and 
cannot  be  deemed  to  have  been  within  the  contemplation  of 
parties  when  they  agreed  together.  A rule  Of  damages, 
which  should  embrace  within  its  scope  all  the  consequences 
which  might  be  shown  to  have  resulted  from  a failure  or 
omission  to  perform  a stipulated  duty  or  service,  would  be 
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a serious  hindrance  to  the  operations  of  commerce  and  to 
the  transaction  of  the  common  business  of  life.  The  effect 
would  often  be  to  impose  a liability  wholly  dispropor- 
tionate to  the  nature  of  the  act  or  service  which  a party  had 
bound  himself  to  perform  and  to  compensation  paid  and  re- 
ceived therefor.  The  practical  rule,  founded  on  a wise 
policy,  and,  at  the  same  time,  consistent  with  good  sense 
and  sound  equity,  is  that  a party  can  be  held  liable  for 
breach  of  contract  only  for  such  damages  as  are  the  natural 
or  necessary  and  the  immediate  and  direct  results  of  the 
breach,  such  as  might  properly  be  deemed  to  have  been  in 
contemplation  of  the  parties  when  the  contract  was  entered 
into,  and  that  all  remote  speculations  and  uncertain  results, 
as  well  as  possible  profits  and  advantages,  and  other  like 
consequences  which  might  have  arisen  from  the  fulfillment 
of  the  contract,  must  be  excluded,  as  forming  no  just  or 
legitimate  basis  on  which  to  determine  the  extent  of  the  in 
jury  actually  caused  by  a breach.” 

While  in  this  cause  the  court  disallowed  the  recovery  of 
profits,  it  held  that  the  defendants,  as  a contracting  party, 
were  liable  for  the  injury  actually  caused  by  their  breach 
of  duty,  and  commenting  on  the  opinion  delivered  by  him- 
self in  Elis  v.  American  Telegraph  Company , 13  Allen, 
228,  remarks : “There  is  nothing  in  the  nature  of  the  busi- 
ness, which  they  undertake  to  carry  on,  that  should  exempt 
them  from  making  compensation  for  any  neglect  or  default 
on  their  part.”  There  is  another  important  case  bearing  on 
this  subject,  and  one  worthy  of  great  attention,  as  it  Beems 
to  have  been  ably  argued  by  counsel  and  gravely  considered 
by  the  court.  I refer  to  the  case  of  Leonard  v.  The  New 
York  Telegraph  Company , 41  N.  Y.  565.  The  facts  in  that 
case  were  as  follows  : On  the  24th  of  September,  1856, 
Magill  & Pickering,  acting  for  plaintiffs,  delivered  to  the 
Western  Union  Telegraph  Company,  at  Chicago,  a dispatch 
to  be  sent  to  one  Shoals,  at  Oswego,  as  follows:  “D.  B 
8hoals,  Oswego,  Send  5,000  sacks  of  salt  immediately. 
Magill  & Pickering.”  When  the  message  was  delivered, 
it  read,  “ Send  5,000  casks  of  salt  immediately.”  The  term 
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“sacks,”  in  the  salt  trade,  designates  fine  salt,  containing 
fourteen  pounds,  and  the  terra  “ casks  ” designates  coarse 
salt,  in  packages  containing  not  less  than  320  pounds.  Shoals 
received  the  telegram  on  the  day  it  was  sent,  and  that  evening 
cliartered  a schooner  to  take  the  salt  to  Chicago,  and  shipped 
by  her  2,733  barrels  of  coarse  salt.  The  cargo  of  salt  arrived 
at  Chicago  on  the  15th  day  of  October.  There  being  no 
market  for  the  same,  it  was  stored  away  at  the  expense  of 
the  plaintiff.  The  salt  was  worth,  at  the  time  of  its  ship- 
ment in  Oswego,  $1.60  per  barrel.  The  cost  of  transporting 
the  same  to  Chicago,  exclusive  of  insurance,  was  nearly 
twenty -seven  and  a half  cents  per  barrel,  and  on  its  arrival 
at  Chicago  it  was  not  worth  at  that  place  to  exceed  $1.25 
per  barrel. 

The  cause  was  tried  before  a referee,  who  found  “ that  the 
measure  of  damages  to  which  the  said  plaintiffs  are  entitled 
is  the  difference  in  the  value  of  salt  at  Oswego  and  Chicago 
with  the  cost  of  transportation  added  thereto,  with  interest 
from  the  time  of  the  arrival  of  said  salt  at  Chicago.”  On 
commenting  on  this  finding  of  the  referee,  Earle,  C.  J., 
says : “ The  measure  of  damages  to  be  applied  to  cases  as 
they  arise  has  been  a fruitful  subject  of  discussion  in  courts. 
The  difficulty  is  not  so  much  in  laying  down  rules  as  in 
applying  them.  The  cardinal  rule  undoubtedly  is,  that  one 
party  shall  recover  all  the  damages  which  has  been  occa- 
sioned by  the  breach  of  contract  by  the  other  party.  But 
this  rule  is  modified  in  its  application  by  two  others.  The 
damages  must  flow  directly  and  naturally  from  the  breach 
of  contract,  and  they  must  be  certain  both  in  their  nature 
and  in  respect  to  the  cause  from  which  they  proceed. 
Under  this  latter  rule,  speculative,  contingent  and  remote 
damages,  which  cannot  be  directly  traced  to  the  breach 
complained  of,  are  excluded  ; under  the  former  rule  such 
damages  are  only  allowed  as  may  fairly  be  supposed  to 
have  entered  into  the  contemplation  of  the  parties  when 
they  made  the  contract,  as  might  naturally  be  expected  to 
follow  its  violation.  It  is  not  required  that  the  parties  must 
have  contemplated  the  actual  damages  which  are  to  be 
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allowed,  but  the  damages  must  be  such  as  the  parties  may 
fairly  be  supposed  to  have  contemplated  when  they  made 
the  contract.  Parties  entering  into  contracts  usually  con- 
template that  they  will  be  performed,  not  violated.  As  both 
parties  are  usually  equally  bound  to  know  and  be  informed 
of  the  facts  pertaining  to  the  execution  or  breach  of  a con- 
tract which  they  have  entered  into,  I think  a more  precise 
statement  of  the  rule  is,  that  a party  is  liable  for  all  the 
direct  damages  which  both  parties  to  the  contract  would 
have  contemplated  as  flowing  from  its  breach  if,  at  the  time 
they  entered  into  it,  they  had  bestowed  proper  attention 
upon  the  subject,  and  had  been  fully  informed  of  the  facts. 
* * * I think,  therefore,  that  the  rule  of  damages 
adopted  by  the  referee  was  sufficiently  favorable  to  the 
defendant.  The  damages  allowed  were  certain,  and  they 
were  the  proximate  and  direct  result  of  the  breach.”  As  to 
the  measure  of  damages  that  may  be  recovered  in  an  action 
of  tort,  or  for  breach  of  contract,  I call  attention  to  the 
cases  of  Shepard  v.  Milwaukee  Oas  Light  Co.,  15  Wis. 
825 ; Railroad  Co.  v.  Howard,  13  How.  (U.  S.)  344 ; Mas- 
terton  v.  The  Mayor,  etc.,  Brooklyn , 7 Hill,  61  ; Fox  v. 
Harding,  7 Cush.  522  ; Thompson  v.  Jackson  et  al.,  14  B. 
Mon.  114;  Davis  v.  Talcott,  14  Barb.  611 ; Wade  v.  Leroy 
etal.,  20  How.  24;  Waters  v.  Powers,  20  Eng.  Law  and 
Eq.  410 ; Fletcher  v.  Tayleur,  33  id.  187 ; Alder  v. 
Heighly,  16  M.  & W.  117. 

If  the  authorities  from  which  I have  quoted  state  the  rule 
correctly,  and  I have  no  reason  to  doubt  it,  then  the  instruc- 
tion given  by  the  court,  so  far  as  the  same  relates  to  the 
plaintiff’s  right  to  recover  for  profits  which  he  might  have 
made  had  the  message  been  delivered  and  the  oil  sent,  etc., 
is  erroneous,  and  the  jury  having  been  misled  by  it,  the 
cause  must  be  reversed.  And  as  this  cause  must  go  back 
for  trial,  it  is  proper  that  we  should  add  that  the  plaintiff 
is  entitled  to  recover  not  only  what  he  paid  the  com  pany 
for  transmitting  the  message,  but  also  the  increased  price  of 
freight  he  was  required  to  pay,  and  also  all  expenses  that 
the  plaintiff  incurred  by  reason  of  the  failure  of  the  defend- 
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ant  to  fulfill  the  contract.  The  length  to  which  the  opinion 
lias  already  grown  prevents  reference  to  other  matters  that 
have  been  assigned  for  error. 

The  cause  is  remanded  for  new  trial  in  accordance  with 
the  principles  announced  in  this  opinion,  and  the  parties 
have  liberty  to  amend  their  pleadings. 

Reversed. 


Bebry  v.  Hart  et  al. 

Pleading  in  trespass — justification  by  officer,  [n  trespass  de  bonis  against 
an  officer,  if  lie  justify  under  a writ  of  attachment,  he  must  aver  retain  of 
the  writ. 

Same — justification  by  plaintiff  in  attachment.  But  this  rule  is  not  applicable 
to  the  plaintiO'  in  the  attachment  suit. 

Evidence  — official  character  of  sheriff.  Whatever  rule  may  be  enforced 
against  an  officer  justifying  under  process,  it  seems  to  be  sufficient  for 
third  persons  to  show  that  he  is  an  officer  de  facto,  and  a plaintiff  in  attach- 
ment who  is  sued  in  trespass  is  not  hound  to  show  that  the  sheriff  who 
levied  the  writ  was  an  officer  de  jure.  It  is  sufficient  for  him  to  show  that 
the  sheriff  was  performing  the  duties  of  the  office  and  generally  recog- 
nised in  it. 

Justification  by  plaintiff  in  attachment.  If  a plaintiff  in  attachment  is  sued 
in  trespass  by  a stranger  to  the  proceeding  he  need  not  aver  the  ground 
upon  which  the  attachment  was  issued. 

And  if  the  ground  of  the  attachment  is  set  out  in  the  plea,  it  is  not  necessary  to 
support  it  at  the  trial. 

Agent  — authority  of  clerk  in  a store.  A clerk  left  in  charge  of  a store  during 
the  absence  of  his  principal,  with  instructions  to  do  the  best  he  can,  has  no 
authority  to  sell  the  entire  stock  valued  at  upwards  of  $10,000  to  a single 
creditor  of  his  principal  to  satisfy  a debt  of  loss  than  $7,000. 

Agent’s  authority  — may  be  attacked  by  creditor  of  the  principal.  A creditor 
of  the  principal  may  attack  a sale  made  by  an  agent,  npon  the  ground 
that  the  agent  was  without  authority  to  make  it,  but  a mere  stranger 
cannot  be  allowed  to  interfere  between  principal  and  agent. 

The  creditor  must  prove  a debt  and  legal  process  against  the  principal  in  the 
same  manner  as  one  who  seeks  to  avoid  a sale  under  the  statute  of  frauds 
and  for  the  some  reason. 

Appeal  from  District  Court , Qilpin  County. 

Trespass  de  bonis  asportatis  against  Isidore  H.  Kastor, 
William  Z.  Cozens  and  appellant.  Cozens  and  appellant 
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pleaded  the  general  issue  ; afterward  Cozens  pleaded 
specially  that  he  was  sheriff  of  Gilpin  county  ; Oth  May, 
1867,  a writ  of  attachment  came  to  his  hands  issued  out  of 
the  district  court  of  Gilpin  county,  at  the  suit  of  Kastor  & 
Berry,  and  against  Oliver  S.  Buell,  and  directed  to  him  to 
execute,  commanding  him  to  attach  so  much  of  the  estate 
of  Buell  as  should  be  of  value  sufficient  to  satisfy  the  sum 
of  $659.26  and  costs,  etc.;  that  he  levied  the  said  writ  on  the 
goods  and  chattels  in  the  declaration  mentioned,  as  the 
property  of  - said  Buell,  and  that  said  goods  and  chattels 
were  the  property  of  the  said  Buell  at  the  time  when,  etc. ; 
that  the  levying  of  Bnid  writ  was  the  trespass  complained 
of,  etc.  Appellant  filed  the  following  special  plea : 

And  the  said  defendant,  Julius  Berry,  by  Royle  & 
Butler,  his  attorneys,  for  a further  plea  in  this  behalf  by 
leave  of  the  court,  for  this  purpose  first  had  and  obtained, 
says  actio  non  because  he  says  that  on  the  6th  day  of  May, 
A.  D.  1867.  at  the  county  of  Gilpin  aforesaid,  and  before 
the  committing  of  the  said  trespasses  above  laid  to  the  charge 
of  the  defendants  herein,  he  and  one  Isidore  II.  Kastor  were 
partners,  doing  business  at  the  city  of  Denver,  to  wit,  in 
the  county  of  Gilpin  aforesaid,  tinder  the  firm-name  and 
style  of  Kastor  & Berry,  and  that  one  Oliver  S.  Buell,  who 
did  business  under  the  name  and  style  of  O.  S.  Buell  & Co. 
at  the  said  county  of  Gilpin,  was  indebted  to  the  said  Kastor 
& Berry  in  the  sum  of  $659.25,  and  that  the  said  Buell  was 
then  and  there  converting  his  property  into  money,  with 
the  intent  of  placing  the  same  beyond  the  reach  of  the  said 
Kastor  & Berry.  And  defendant  avers  that  on  the  said  6th 
day  of  May,  A.  D.  1867,  and  before  the  committing  of  the 
said  supposed  trespasses,  at  the  county  aforesaid,  he  made 
and  filed  his  affidavit  in  the  clerk’s  office  of  district  court 
of  said  Gilpin  county,  which  affidavit  was  dulj-  subscribed 
and  sworn  to  before  an  officer  authorized  to  administer  oaths, 
in  which  affidavit  he  alleged  that  the  said  Buell  was  indebted 
to  the  said  Kastor  & Berry  in  the  sum  of  $669.25,  and  that 
the  said  Buell  was  converting  his  property  into  money  with 
the  intent  of  placing  the  same  beyond  the  reach  of  the  said 
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Kastor  & Berry,  and  that  he  was  otherwise  disposing  of  his 
property,  with  the  intent  of  placing  the  same  beyond  the 
reach  of  the  said  Kastor  & Berry  ; and  that  said  defendant 
then  and  there  made  a good  and  sufficient  bond  with  good 
and  sufficient  surety,  and  filed  the  same  with  the  said  clerk 
of  the  said  district  court  of  Gilpin  county.  And  defendant 
further  avers  that,  on  the  day  and  year  aforesaid,  at  the 
county  aforesaid,  and  before  the  committing  of  the  said  sup- 
posed trespasses,  upon  the  filing  of  the  affidavit  and  bond  in 
the  said  clerk’s  office  of  the  district  court  of  Gilpin  county, 
a writ  of  attachment  was  issued  by  the  said  clerk  of  said 
district  court  at  the  suit  of  the  said  Kastor  & Berry  against 
the  estate  of  the  said  0.  S.  Buell,  and  that,  on  the  said  6th 
day  of  May,  A.  D.  1807,  at  the  county  aforesaid,  the  defend- 
ant caused  the  said  writ  of  attachment  to  be  delivered  to 
William  Z.  Cozens,  who  was  then  and  there  the  sheriff  of 
said  Gilpin  county,  which  said  writ  of  attachment  com- 
manded the  said  sheriff  of  Gilpin  county  to  attach  so  much 
of  the  estate,  real  and  personal,  of  the  said  O.  S.  Buell,  to  be 
found  in  the  said  county  of  Gilpin,  as  should  be  of  value 
sufficient  to  satisfy  the  sum  of  $659.25  and  costs,  and  such 
estate  so  attached  in  his  hands  to  secure  so  as  to  provide 
that  the  same  might  be  liable  to  further  proceedings  there- 
upon, according  to  law,  at  a court  to  be  holden  at  the  city 
of  Central  for  the  said  county  of  Gilpin,  upon  the  second 
Tuesday  of  July,  A.  D.  1867,  so  as  to  compel  the  said  O.  S. 
Buell  to  appear  and  answer  the  complaint  of  the  said  Kastor 
& Berry,  which  said  writ  of  attachment  was  then  and  there 
in  full  force  and  effect,  and  not  discharged  or  satisfied ; and 
which  said  writ  of  attachment  was  directed  to  the  said 
Cozens,  as  sheriff  of  said  Gilpin  county,  to  execute,  and 
that  the  said  Cozens,  as  such  sheriff  as  aforesaid,  by  virtue 
of  the  said  writ  of  attachment,  and  by  the  aid  and  direction 
of  defendant,  did,  on  the  6tli  day  .of  May,  A.  D.  1867,  at 
the  county  of  Gilpin  aforesaid,  in  the  life-time  of  the  said 
writ  of  attachment,  take  the  said  goods  and  chattels  in  the 
said  declaration  mentioned,  and  levy  upon  the  same,  by 
virtue  of  the  said  writ  of  attachment,  as  the  property  of  the 
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said  O.  S.  Buell  ; and  the  defendant  avers  that  the  said 
goods  and  chattels  in  the  said  declaration  mentioned  were 
tlie  property  of  the  said  0.  S.  Buell  and  were  subject  to 
attachment,  without  this,  that  the  property  of  the  said  goods 
and  chattels  in  the  said  declaration  mentioned,  or  any  part 
thereof,  at  the  said  time  when,  etc. , was  in  the  plaintiffs, 
as  by  the  said  declaration  is  above  supposed,  which  are  the 
said  supposed  trespasses  in  said  declaration  mentioned  and 
none  other.  And  this  the  said  defendant  is  ready  to  verify, 
wherefore  he  prays  judgment,  etc. 

In  several  replications  the  plaintiffs  below  denied  the 
material  facts  alleged  in  these  special  pleas. ' 

At  the  trial  Philip  M.  Martin  testified  that  he  knew  the 
Harts  and  Cozens  and  Berry  and  perhaps  Kastor,  and  did 
know  them  in  May,  1867.  I was  called  on  by  Mr.  Cozens 
to  invoice  the  goods  he  had  taken  ; they  were  in  plaintiffs’ 
store  on  Main  street,  Central  City,  Gilpin  county,  Colorado ; 
Orlando  North  assisted  us  in  invoicing ; they  were  taken 
from  the  store  by  Cozens  ; Hart,  Wiggins  & Co.  were  doing 
business  here  at  that  time  ; John  Q.  Hart  was  their  agent; 
I have  the  invoice  list  which  we  made  ; Cozens  saw  and 
examined  it,  and  said  it  was  correct ; he  told  us  to  invoice 
the  goods  at  the  prices  laid  down  here  ; Hart  told  him  not 
to  take  the  goods  away,  that  they  were  the  property  of 
Hart,  Wiggins  & Co.  ; the  list  I hold  in  my  hands  is  cor- 
rect ; the  goods  were  valued  at  $4,017  ; Cozens  saw  the  foot- 
ings up ; he  said  he  got  a copy  from  North  and  that  it 
corresponded  with  mine  ; I was  selling  goods  at  that  time ; 
have  been  in  that  business  for  twenty-one  years  ; have  been 
in  business  here  since  1861.  If  the  goods  had  been  carefully 
managed  they  might  bring  the  invoice  price  ; I think  they 
consisted  of  hats,  caps,  sacks,  coats,  etc.  I saw  Mr.  Berry 
about  there  at  that  time,  once  in  front  of  the  store.  The 
goods  were  taken  in  the  county  ; Cozens  removed  the  goods 
from  the  store  ; he  boxed  them  up  and  took  them  away. 

The  plaintiffs  then  offered  in  evidence  the  list  referred  to 
by  the  witness,  and  the  court  admitted  it. 

Cross-examination : Did  Cozens  take  the  goods  as  an 
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officer?  Question  was  objected  to  by  plaintiffs.  Court 
sustained  objection  and  refused  to  allow  witness  to  answer. 
Defendants  excepted. 

Cozens  said  he  had  to  do  his  duty  ; don’t  recollect  whether 
he  said  he  had  to  do  his  duty  as  an  officer ; Hart,  Wiggins 
& Co.  had  been  in  business  here  from  four  to  six  days  before 
this  ; the  sale  from  Buell  to  Hart,  Wiggins  & Co.  was  made 
in  Buell’s  store;  it  was  agreed  between  Hart  and  Cozens 
that  North  and  I should  make  the  invoice,  I think ; my 
understanding  was  that  Hart  bought  the  goods  from  Oliver 
Buell ; Buell  was  not  here  at  that  time ; they  were  sold  by 
his  agent  Sherman  ; Sherman  was  his  agent ; I understand 
that  he  had  authority. 

The  following  question  was  then  asked : Do  you  know, 
of  your  own  knowledge,  whether  Sherman  had  authority 
to  make  the  sale?  to  which  plaintiffs  objected,  and  court 
sustained  objection.  Defendants  excepted. 

Witness  then  testified  : T have  been  the  agent  of  Hart, 
Wiggins  & Co.  since  that  time  in  this  territory,  in  this  as 
well  as  other  matters  ; Hart  was  their  agent  at  that  time. 

Charles  C.  Post  testified  that  he  knew  defendants  and 
knew  of  plaintiffs  ; the  plaintiffs  were  doing  business  here 
on  6tli  of  May  ; I knew  of  Julius  Berry  and  Cozens  taking 
the  goods  of  plaintiffs  from  their  store  on  Main  street,  in 
the  store  now  occupied  by  P.  C.  Johnson;  it  was  on  the 
6th  of  May,  1867 ; they  were  putting  them  into  boxes ; I 
saw  them  roll  them  out  of  the  store  in  boxes. 

Cross-examination : Berry  was  working  there,  taking 
goods  down  and  helping  to  pack  them  ; I was  there  as  attor- 
ney for  Hart,  Wiggins  & Co. 

Defendants  then  asked  : What  did  Cozens  say  about  the 
taking,  if  any  thing,  at  any  time  during  the  taking  ? 

Plaintiffs  objected,  and  court  sustained  objection.  De- 
fendants excepted. 

The  following  question  was  then  asked : Do  you  know 
whether  Cozens  claimed  to  take  the  goods  by  virtue  of  a 
writ  of  attachment  in  his  hands  as  an  officer  ? 
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Plaintiffs  objected,  and  court  sustained  objection.  De- 
fendants excepted. 

Plaintiffs  thereupon  closed  their  case. 

Defendant  introduced  Charles  E.  Sherman,  who  testified 
that  he  knew  the  agent  of  Hart,  Wiggins  & Co. ; I knew  Oli- 
ver S.  Buell  in  April  and  May,  1S67 ; he  had  been  in  the 
clothing  business  just  before  that  time,  in  the  place  now 
occupied  by  Clark  & Sweet,  as  a tobacco  store ; he  was  there 
at  least  a year  in  the  same  kind  of  business ; I commenced 
clerking  for  Buell  in  that  place  some  time  in  December, 
1866,  and  continued  about  live  months ; while  Buell  remained 
here,  I was  liis  clerk  ; when  he  was  gone  I had  full  charge 
of  his  business ; he  went  east  in  1867 ; he  did  business 
under  the  name  and  style  of  0.  S.  Buell  & Co. ; Buell  com- 
posed the  firm ; there  was  no  other  member  to  my  knowl- 
edge ; he  remained  east  about  a couple  of  months ; I con- 
ducted his  business  during  his  absence ; he  did  not  give 
me  any  written  authority  ; he  gave  me  full  charge  of  his 
business,  and  told  me  to  do  the  best  I could  for  him,  and 
what  I thought  was  best ; he  went  east  to  visit  his  friends 
and  buy  goods,  to  continue  his  business  ; he  returned  on  the 
4th  of  May,  1867,  I think ; the  business  was  closed  on  the 
29th  of  April,  1867 ; the  firm  sold  the  goods  to  Hart,  Wig- 
gins & Co. ; I sold  them  as  the  agent  of  Buell ; the  value 
of  the  goods  sold  was  somewhere  between  .$10,000  and 
$11,000 ; the  sale  paid  the  debt  of  Buell  to  Hart,  Wiggins 
& Co. ; I think  the  amount  of  the  debt  was  somewhere 
between  $6,000  and  $7,000  with  interest ; there  was  no 
other  consideration  besides  that ; they  did  not  pay  me  any 
money  on  the  transaction,  they  gave  me  no  notes  or  secu- 
rity ; Buell  never  gave  me  any  particular  authority  to 
make  the  sale  to  Hart,  Wiggins  & Co. ; he  gave  me  gen- 
eral authority  ; I think  O.  S.  Buell  & Co.  were  indebted 
to  Kastor  & Berry ; I don’t  know  whether  Hart  knew 
or  was  informed  at  the  time  of  the  sale,  that  O.  S.  Buell 
& Co.  were  indebted  to  Kastor  & Berry ; O.  S.  Buell  & 
Co.  were  also  indebted  to  Berry,  Hexter  & Co.,  and 
Deitsch  & Bro.,  in  Denver;  I don’t  know  whether  Hart 
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know  of  the  indebtedness  to  the  Denver  folks ; the  sale  from 
Buell  to  Hart,  Wiggins  & Co.  included  one  account,  and 
perhaps  more,  but  no  note. 

Cross-examined : I had  authority  from  Buel  to  take 
charge  of  his  business  and  do  the  best  I could. 

Defendants  then  offered  to  prove  by  H.  H.  Atkins  “ that 
he  knew  who  was  sheriff  of  Gilpin  county  during  the 
month  of  May,  1 867,  and  for  two  or  three  years  previous  ; 
that  he  had  good  means  of  knowledge,  because  he  was 
clerk  of  the  district  court  of  said  county,  and  frequently 
had  business  with  said  sheriff ; that  William  Z.  Cozens  was 
sheriff  in  said  month  of  May,  and  had  been  for  a long  time 
previous  ; that  he  was  recognized  as  such  by  the  district 
court  of  said  county,  by  public  officers,  and  by  the  public 
generally,  and  that  his  right  to  hold  and  exercise  the  duties 
of  said  office  was  not  disputed.” 

To  which  plaintiffs  objected,  and  the  court  sustained  said 
objection.  Defendants  excepted. 

Defendants  then  offered  the  affidavit,  bond  and  writ  of 
attachment,  and  the  return  of  the  sheriff  indorsed  on  said 
writ  in  the  suit  of  Kastor  and  Berry  against  0.  S.  Buell,  and 
upon  plaintiffs’  objection  the  court  excluded  them. 

The  jury  found  for  the  plaintiffs  $4,017. 

Messrs.  Koyt.e  & Butler,  and  Messrs.  Charles  & 
Elbert,  for  appellant. 

Messrs.  Johnson  & Teller,  for  appellees. 

Hallett,  C.  J.  The  issues  in  this  case  were  not  the  same 
as  in  the  case  of  Deilsch  v.  Hart  et  at.,  post,  300,  decided  at 
this  term,  although  appellant’s  evidence  was  substantially 
the  same  as  that  offered  by  Deitsch.  In  that  case,  the 
special  plea  was  found  to  be  substantially  defective,  and, 
therefore,  the  justification  failed.  In  this  case,  appellant’s 
plea,  although,  perhaps,  it  would  have  been  obnoxious  to 
demurrer,  is,  in  our  opinion,  sufficient  after  issue  joined. 

It  is  said,  that  appellant  should  have  alleged  that  the 
writ  of  attachment  had  been  returned,  and  such  is  the  rule 
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when  an  officer  attempts  to  justify  under  a writ  of  this  kind. 
Dams  v.  Bush,  4 Blackf.  330. 

But  we  have  found  no  case  in  which  this  rule  has  been 
applied  to  the  plaintiff  in  the  writ,  and,  upon  principle, 
there  appears  to  be  no  reason  for  extending  it  to  him.  It  is 
the  duty  of  the  officer  to  return  the  process  at  the  proper 
time,  and  he  may  well  be  required  to  perfect  his  levy  by 
making  return,  if,  at  the  time  of  pleading,  the  return  day 
has  passed.  The  plaintiff  in  the  suit,  however,  ought  not 
to  be  charged  on  account  of  an  omission  of  the  officer 
occurring  after  the  alleged  trespass  was  committed.  If 
appellant  is  guilty  of  a trespass,  he  became  so  by  suing  out 
the  attachment  and  directing  it  to  be  levied,  and  the  circum- 
stance that  the  officer  failed  in  his  duty  after  the  levy  will 
not  affect  his  rights,  unless  he  was  in  some  way  responsible 
for  the  omission.  In  Middleton  v.  Price , 2 Strange,  1184, 
the  plaintiff  in  the  writ  and  the  officer  jointly  justified. 
“And  it  not  being  shown  that  any  return  was  made,  the 
court  held,  that  the  officer  was  a trespasser  ab  initio , and 
that  the  plaintiff,  by  joining  with  him  in  the  plea,  is  equally 
affected  by  the  defect  of  it.” 

If  they  had  pleaded  separately,  probably  the  plaintiff 
would  not  have  been  held  liable  for  the  officer’s  default. 

The  plea  being  sufficient  after  issue  joined,  the  question 
most  discussed  at  the  bar  is  the  admissibility  of  the  evidence 
offered  in  the  court  below  to  show  the  official  character  of 
the  sheriff.  It  is  conceded  that  the  acts  of  officers  de facto 
are  valid,  when  they  concern  the  public  or  the  rights  of 
third  persons,  wh<5  have  an  interest  in  the  act  done.  People 
v.  Collins , 7 Johns.  549. 

The  appellant  was  in  no  way  connected  with  the  sheriff, 
except  that  he  procured  his  services  in  levying  the  writ  of 
attachment.  Desiring  to  enforce  payment  of  his  debt 
against  Buell,  appellant  sued  out  process,  and,  if  he  found 
Cozens  performing  the  duties  of  sheriff,  and  generally 
recognized  as  such  officer,  we  think  that  he  might  accept 
his  services  without  further  inquiry  as  to  the  tenure  by 
which  the  office  was  held.  Certainly  no  question  as  to  the 
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validity  of  the  levy,  predicated  upon  Cozens’  title  to 
the  office,  can  arise  between  Buell  and  appellant,  and,  a 
fortiori , no  such  question  ought  to  be  allowed  between 
appellant  and  appellees.  The  circumstance,  that  Cozens 
and  appellant  were  sued  jointly,  can  make  no  difference 
since  they  severed  in  pleading.  Whatever  rule  may  be 
enforced  against  an  officer  justifying  under  process,  it  seems 
to  be  sufficient  for  third  persons  to  show  that  he  is  an  officer 
dc  facto , and  the  evidence  offered  by  appellant  tended 
to  prove  this  fact,  and  was,  therefore,  improperly  rejected. 
From  this  it  follows,  that  the  affidavit  in  attachment  and 
the  writ  and  return  were  also  excluded  improperly. 

And  here  I might  pause  in  the  discussion  of  this  cause, 
but  for  the  suggestion  of  counsel  that  the  verdict  must  have 
been  the  same  if  all  the  evidence  excluded  upon  the  trial 
below  had  been  admitted.  This  suggestion  rests  upon  an 
alleged  absence  of  proof  upon  two  points  in  appellant's 
defense.  In  the  special  plea  the  ground  upon  which  the 
attachment  was  issued  is  set  out,  and  it  is  claimed  that  there 
is  no  evidence  to  support  it.  But  we  think  that  the  allega- 
tion itself  is  not  material  in  this  action  and  must  be  disre- 
garded. In  Damon  v.  Bryant , 2 Pick.  411,  the  reason 
given  for  requiring  an  officer  to  prove  a debt  in  cases  of  this 
kind  is,  that  it  may  appear  that  he  is  acting  for  a creditor 
because  it  is  only  in  that  character  that  he  can  question  the 
vendee’s  title  to  the  goods. 

It  is  plain  that  a creditor,  when  justifying  a seizure  out  of 
the  hands  of  a stranger,  must  show  his  debt  upon  the  same 
reason.  Proof  of  the  relation  of  debtor  and  creditor  estab- 
lishes the  right  of  the  creditor  to  proceed  against  the  prop- 
erty of  the  debtor  wherever  it  may  be  found,  but  whether 
he  shall  proceed  by  attachment  or  ordinary  summons  is  a 
question  of  no  importance  to  any  other  than  the  parties  to 
the  suit.  If  the  debtor  should  bring  trespass  against  the 
creditor,  there  would  be  strong  reason  for  requiring  the 
creditor  to  show  that  there  was  cause  for  issuing  the  attach 
ment  because  the  debtor  may  question  the  remedy  as  well 
as  the  right.  But  a stranger  to  the  process  is  in  a differen: 
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position.  As  to  him  it  is  sufficient  for  the  creditor  to  show 
his  debt,  and  that  he  has  resorted  to  legal  process  for  its 
collection. 

It  is  also  urged  that  appellant  failed  to  show  that  the  sale 
from  Buell  to  appellees  was  fraudulent,  and  therefore  the 
title  of  the  latter  parties  must  be  held  good.  It  is  to  be 
observed,  however,  that  appellant  was  not  confined  to  that 
method  of  showing  title  in  Buell.  It  seems  that  Buell  was 
a merchant,  and  that  he  went  east  to  buy  goods,  and  visit 
his  friends,  leaving  Sherman,  his  agent,  in  charge  of  his 
business,  and  that  during  his  absence  Sherman  sold  his 
whole  stock  of  goods  to  appellees  for  the  purpose  of  paying 
Buell’s  indebtedness  to  them.  The  value  of  the  goods  was 
upwards  of  $10,000,  and  the  indebtedness  of  Buell  to  appel- 
lees was  less  than  $7,000.  It  is  difficult  to  maintain  the 
authority  of  the  agent  to  make  this  sale,  for  if  it  is  conceded 
that  Sherman  had  authority  to  sell  the  whole  stock  of 
goods  in  mass  at  two-thirds  of  their  value,  which  is  all  that 
can  be  claimed  upon  the  testimony,  there  is  nothing  to  show 
that  he  had  any  authority  whatever  to  pay  debts.  Sherman 
says  that  Buell  gave  him  full  charge  of  the  business  and 
told  him  to  do  the  best  he  could.  Giving  to  this  authority 
the  utmost  latitude,  Sherman  had  power  to  sell  goods  and 
perhaps  pay  current  expenses,  and  the  sale  of  the  whole 
stock  to  a single  creditor  to  satisfy  one  debt  was  entirely 
beyond  the  scope  of  his  employment.  Nash  v.  Drew,  5 
Cush.  422  ; Swett  v.  Brown,  5 Pick.  178 ; Beals  v.  Allen,  18 
Johns.  365. 

Appellant  had  the  right  to  have  this  question  submitted 
to  the  jury  under  proper  instructions,  but  he  could  not  do 
so  except  in  connection  with  the  other  evidence  in  the  case. 
In  this  view  it  was  not  necessary  that  he  should  rely  upon 
fraud  in  the  sale  from  Buell  toappellees,  because  if  the  jury 
should  find  that  Sherman  had  no  authority  to  pay  the  debt 
to  appellees,  and  there  had  been  no  ratification  of  the  act, 
the  title  was  still  in  Buell  and  the  propertj’'  was  subject  to 
attachment  under  a writ  running  against  him.  That  appel- 
lant was  in  a position  to  question  the  sale  from  Buell  to 
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appellee,  upon  the  insufficiency  of  Sherman’s  authority  to 
make  it,  is  decided  in  the  case  of  Beals  v.  Allen,  cited 
above. 

It  seems  that  a stranger,  who  seeks  to  attack  a sale  upon 
the  want  of  authority  in  the  agent  by  whom  it  was  made, 
must  show  a debt  and  legal  process  against  the  principal  in 
the  same  manner  as  one  who  seeks  to  avoid  a sale  under 
the  statute  of  frauds,  and,  for  the  same  reason,  a mere 
stranger  cannot  be  allowed  to  interfere  between  principal 
and  agent  Jackson  v.  Van  Dalfsen,  5 Johns.  44. 

It  was  necessary  for  appellant  to  show  privity  between 
himself  and  Buell  before  he  could  attack  the  sale  made  by 
Sherman,  and  for  this  purpose  the  evidence  of  indebtedness 
and  process,  and  the  official  character  of  the  sheriff  was 
material  to  his  defense.  Upon  this  ground,  also,  this  case 
is  to  be  distinguished  from  that  of  Dietsch  v.  Hart  et  al., 
in  which  there  was  no  sufficient  plea  of  justification  under 
which  the  appellant  could  attack  the  sale  from  Buell. 

There  are  other  questions  in  this  record  which  probably 
will  not  arise  in  another  trial  of  the  cause,  and,  therefore, 
they  are  not  noticed. 

The  judgment  of  the  district  court  is  reversed,  with  costs, 
and  the  cause  is  remanded  for  a new  trial.  Reverscei. 

Attaihmknt  ] nun  Kir  at  ion  nv  Pkainttfk.  — If  u plaintiff  In  attachment  h in 
trcflptuiK  by  n stranger  to  the  proceeding,  he  need  not  aver  lue  grouud  upon  which  the  attach- 
ment was  Issued:  McCrawv.  H'tlch,  2 Colo.  2HA. 


Cheney  ®.  Barber. 

Practice — manner  of  preferring  objection,  that  written  instrument  has  been 
altered  after  execution.  It  was  objected  to  a written  instrument  when  it 
was  offered  in  evidence  that  it  had  been  altered  after  execution  by  chang- 
ing the  name  of  the  payee  ana  the  date,  and  the  objection  was  overruled. 
The  instrument  not  having  been  attached  to  the  record  filed  in  this  court, 
the  ruling  of  the  court  below  on  thiB  point  cannot  he  reviewed. 

Construction  of  contract.  Contract  for  payment  of  $000  in  four  montlis  and  an 
additional  $600  upon  the  sale  of  certain  mining  property.  Comments  and 
construction. 

Condition  precedent — performance  must  be  proved.  In  order  to  recover 
upon  an  agreement  to  pay  $600  when  W.  S.  R.  should  sell  certain  mining 
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property  on  tl  Be  l till  lode,  the  plaintiff  must  prove  that  W.  S.  R.  sold 
property  on  that  lode,  and  also  that  the  property  so  sold  was  that  which 
was  referred  to  in  the  agreement. 

Appeal  from  District  Court , Gilpin  County. 

Messrs.  W.  S.  & L.  C.  Rockwell,  for  appellant 

Messrs.  Johnson  & Teller,  for  appellee. 

Belfobd,  J.  This  was  an  action  of  assumpsit  founded 
on  the  following  note  and  agreement  in  writing : 

“Pour  months  after  date,  for  value  received,  we  jointly 
and  severally  promise  to  pay  J.  E.  Barber,  or  order,  $600. 
Signed,  Win.  S.  Rockwell,  Hazen  Cheney.  October  3,  1868. 

“ In  consideration  of  the  above  sum  being  without  interest 
we  promise  and  agree  that  should  Wm.  S.  Rockwell,  one 
of  the  signers  hereto,  effect  a sale  at  the  east  or  elsewhere, 
of  certain  mining  property  on  the  Bobtail  lode,  and  receive 
his  pay  therefor,  then  we  will  pay  an  additional  $600. 
Signed,  William  S.  Rockwell,  Hazen  Cheney.  (.Seal.)” 

It  is  alleged  in  the  complaint  that,  on  the  3d  day  of 
October,  1863,  the  plaintiff  Barber,  together  with  certain 
other  parties,  were  the  owners  of  certain  mining  property 
Bituated  in  Gilpin  county  and  known  and  described  as  the 
east  sixty-six  and  (2-3)  two-thirds  feet  of  claim  number 
one  east,  and  the  west  twenty  feet  of  claim  number  two 
east  on  the  Bobtail  lode.  That,  ou  the  day  aforesaid, 
William  S.  Rockwell  applied  to  the  plaintiff  for  a power 
of  attorney  from  him,  authorizing  Rockwell  to  negotiate  a 
sale  of  the  interest  of  the  plaintiff  in  said  property,  and 
also,  at  the  same  time,  applied  to  plaintiff  for  the  loan  of 
$600  in  money  for  his  own  benefit.  That  thereupon  it  was 
agreed  between  Rockwell  and  Barber  that  the  plaintiff 
would  loan  and  advance  to  Rockwell  the  sum  of  $600,  and 
also  empower  him  to  sell  and  convey  the  interest  of  the 
plaintiff  in  the  property  above  described,  on  the  condition 
that  Rockwell  and  Cheney  should  make  a joint  and  several 
promissory  note  to  the  plaintiff  (being  the  one  above  set 
Vol.  I.  —33 
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forth),  and  payable  four  months  after  date,  for  the  sum  of 
$600,  and  that  said  defendants,  Rockwell  and  Cheney, 
would  further  execute  and  deliver  to  plaintiff  an  agreement 
in  writing  (being  the  one  above  set  forth),  that  upon  the  sale 
of  said  property  they  would  pay  the  plaintiff' an  additional 
sum  of  $600  to  that  mentioned  in  said  note.  It  is  further 
alleged  that  Rockwell  and  Cheney  did  thereupon  execute 
said  note,  and  at  the  same  time  and  place  make  their  certain 
agreement  in  writing,  whereupon  the  said  plaintiff  duly 
empowered  the  said  Rockwell  to  sell  and  convey  the  said 
property  above  described,  and  to  execute  a deed  therefor. 
And  the  plaintiff  further  avers  that  afterward,  to  wit,  on 
the  31st  day  of  March,  1864,  Rockwell  did  sell  and  convey 
the  same  identical  property  referred  to  and  mentioned  in 
the  written  agreement  above  set  forth,  and  received  the  pay 
therefor.  A trial  was  had  by  the  court,  a finding  for  the 
plaintiff,  and  judgment  for  the  sum  of  $1,500. 

The  plaintiff,  to  maintain  his  action,  offered  in  evidence 
the  note  and  agreement,  to  the  introduction  of  which  the 
defendant  objected,  “ because  said  note  and  agreement  have 
been  altered  by  substituting  the  name  of  a different  payee, 
and  that  the  date  of  the  said  note  Iras  been  changed  since 
the  same  was  executed.”  Which  objections  were  over- 
ruled by  the  court,  and  this  is  the  first  error  assigned.  We 
have  no  data  before  us  by  which  the  tenability  of  these 
objections  can  be  determined.  There  is  no  evidence 
before  us,  that  these  objections  urged  by  counsel  existed; 
in  fact,  the  execution  of  the  papers  is  admitted,  and  we 
are  asked  to  conclude  that  the  instruments  offered  in  evi- 
dence were  altered  upon  the  simple  ground  that  the  coun- 
sel so  stated  when  they  were  offered  in  evidence.  Ilad 
the  originals  been  attached  to  the  bill  of  exceptions, 
we  might  derive  some  light  from  an  inspection,  but  this 
is  denied  us.  Neither  the  originals,  nor  any  evidence 
showing  the  alleged  alteration,  have  reached  this  court. 
The  general  rule  is,  that  the  material  alteration  of  an  instru- 
ment, made  by  a party  who  claims  the  benefit  of  it,  without 
the  consent  of  the  party  against"  whom  it  is  sought  to  be 
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enforced,  renders  it  void.  The  question  of  alteration  is  a 
question  of  fact.  The  true  rule  in  regard  to  the  burden  of 
proof  is,  that  when  the  alteration  is  of  such  a character  as 
to  defeat  entirely  its  operation  for  any  purpose,  as  in  the 
case  of  an  erasure  of  the  signature  of  a deed  or  other  instru- 
ment, so  that,  admitting  all  to  be  true  that  appears  upon  the 
instrument,  when  produced  it  would  be  void  in  law,  it 
should  be  explained  in  the  first  instance  before  it  should  be 
permitted  to  go  to  the  jury.  In  other  cases  the  instru- 
ment should  be  given  in  evidence,  and  should  go  to  the  jury 
upon  the  ordinary  proof  of  execution,  although  an  alter- 
ation may  appear  in  it,  leaving  the  parties  to  such 
explanatory  evidence  as  they  may  choose  to  offer.  But  if 
there  is  neither  intrinsic  nor  extrinsic  evidence  as  to  when 
the  alteration  was  made,  the  presumption  of  law  is,'  that  it 
was  made  before  or  at  the  execution  of  the  instrument. 
Stoner  v.  Ellis , 6 Ind.  162.  It  nowhere  appears  that  any 
proof  was  offered,  tending  to  show  that  any  alterations 
were  made  in  the  instruments,  and  in  the  absence  of  all 
evidence  on  the  subject,  wo  cannot  say  that  the  action  of 
the  court  in  admitting  these  instruments  was  erroneous. 

It  is  claimed  by  the  appellant  that  the  contract  sued  on 
is  an  entirety  in  law  ; that  it  contains  but  one  agreement  as 
to  payment  and  time  of  payment,  the  latter  buing  four 
months  after  date,  the  amount  to  be  paid  four  months  after 
date  to  be  either  §600  or  §1,200,  depending  on  the  happen- 
ing of  an  event,  being  the  sale  of  certain  mining  property. 
It  is  very  clear  that  the  first  instrument  sued  on  is  a con- 
tract to  pay  §600  four  months  after  date.  This  pajrment 
depends  on  no  contingency  and  hinges  on  no  condition.  It 
is  an  absolute  promise  to  pay,  and,  at  maturity,  the  plain- 
tiff might  have  instituted  legal  proceedings  to  enforce  its 
collection,  omitting,  at  the  sume  time,  any  mention  or  notice 
of  the  contract  which  immediately  followed  it. 

In  the  second  contract  it  is  stipulated  that,  as  no  interest 
has  been  charged  for  the  loan  of  the  sum  secured  by  the 
promissory  note,  Rockwell  & Cheney  will  pay  §000  more  to 
Barber,  should  Rockwell  succeed  in  selling  the  mining  prop- 
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erty  which  Barber  authorized  him  to  sell.  We  cannot 
agree  with  the  appellant  in  his  theory  that  the  obligation  to 
pay  the  additional  $600  depended  upon  the  sale  of  this 
property  within  four  months,  or  during  the  time  intervening 
between  the  execution  and  maturity  of  the  note.  The  con- 
tingency upon  which  this  second  $600  became  payable  was 
the  selling  of  the  property.  When  a sale  was  effected,  and 
the  money  therefor  received  by  Rockwell,  then  his  promise 
ripened  into  an  absolute  liability.  There  nowhere  appears 
in  this  second  contract  any  limit  as  to  the  time  when  the  sale 
was  to  be  made,  and  to  give  it  the  construction  claimed  by 
the  appellant,  we  must  interpolate  into  the  body  of  the  con- 
tract words  which  the  parties  to  it  did  not  deem  fit  to  incor- 
porate. In  other  words,  we  must  make  a new  contract  for 
them.  This  clearly  is  not  the  province  of  a court.  To  con- 
strue contracts,  not  make  new  ones,  is  our  duty. 

We  are,  therefore,  of  the  opinion  that,  upon  a sale  being 
made,  Rockwell  &■  Cheney  became  liable  for  the  additional 
$600. 

It  is  further  contended  by  the  appellant  that  there  is  no 
evidence  showing  that  a sale  was  made  by  Rockwell.  It 
will  be  observed  that  the  contract  fails  to  describe  specifically 
the  property  to  be  sold.  It  was  on  the  Bobtail  lode,  but 
what  particular  portion  of  it? 

To  entitle  the  plaintiff  to  recover,  he  must  show  that  the 
property,  concerning  which  the  contract  was  made,  was 
sold  by  Rockwell.  To  prove  a sale,  he  introduced  in  evi 
donee  a deed  made  by  Rockwell  as  attorney  in  fact  of  Bar- 
ber and  others  to  George  A.  Hoyt  Conceding  that  this 
deed  was  properly  admitted  in  evidence,  there  is  nothing  in 
the  record  showing  that  the  land  described  in  the  deed  was 
the  same  about  which  this  contract  was  made.  If  left  to 
enter  the  domain  of  inferences,  we  might  conclude  that  the 
property  was  the  same,  but  the  plaintiff,  to  recover,  must 
rely  on  something  better  than  inferences.  It  was  in  his  power 
to  prove  this  fact,  and  he  should  have  done  so.  The  testi- 
mony of  Lyon  throw's  no  light  on  this  branch  of  the  subject 
and  the  statement  in  Rockwell' s letter  is  entirely  too  ambig- 
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uous  to  bo  relied  upon  with  safety.  From  the  careful 
examination  we  have  given  the  evidence,  we  are  forced  to 
the  conclusion  that  it  is  not  sufficient  to  prove  a sale  of  the 
property  about  which  the  contract  was  made. 

This  cause  is  therefore  reversed  and  remanded  for  a new 
trial,  at  the  costa  of  the  appellant. 

Reversed. 


Sullivan  et  al.  v.  Clements. 

Evidence  muet  tupport  Pie  allegation.  In  an  action  of  trespass  qnnre  elaurum, 
if  the  loeu*  in  quo  he  described  in  the  declaration,  the  evidence  must  be 
confined  to  the  place  named. 

Thespass  quart  clausum.  Ecidence  of  pottemon.  In  trespass  quare  clcutum, 
if  the  plaintiff  doee  not  show  title,  he  must  bIiow  that  he  was  in  possession 
of  the  lociu  in  quo  at  the  time  of  the  alleged  injury. 

Appeal  f rom,  District  Court , Jefferson  County. 

Messrs.  Johnson  & Teller,  for  appellants. 

Messrs.  Browne,  Harrison  & Putnam,  for  appellee. 

ELallett,  C.  J.  This  was  an  action  of  trespass  quare 
clausum  freqit  in  the  district  court  of  Boulder  county  and 
thence  removed  to  Jefferson,  where  appellee  obtained  judg- 
ment for  $1,360.  The  description  of  the  locus  in  quo  in  the 
declaration  is  according  to  the  government  survey,  and  is 
wholly  unintelligible,  except  the  last  clause*,  which  compre- 
hends twenty  acres  of  land.  Rejecting  that  part  of  the 
description  which  we  cannot  understand  and  accepting  that 
which  is  good,  the  declaration  is  for  a trespass  upon  twenty 
acres  of  land,  described  according  to  the  lines  of  the  public 
survey.  The  only  witness  who  attempted  to  describe  the 
premises  was  less  successful  than  the  pleader,  inasmuch  as 
his  description  is  unintelligible  throughout.  All  the  wit- 
nesses speak  of  a tract  of  land,  containing  one  hundred  and 
sixty  acres,  and  we  find  nothing  to  connect  their  testimony 
with  the  locus  in  quo , given  in  the  declaration.  Therefore 
the  proof  does  not  come  up  to  the  allegation,  and  in  our 
opinion  this  is  a substantial  omission. 


Digitized  by  Google 


262 


Sullivan  et  al.  v.  Clements. 


[Feb.  T., 


By  the  ancient  common  law  it  was  unnecessary  to  name 
the  locus  in  quo  in  the  declaration,  and  if  the  defendant 
pleaded  the  general  issue,  the  plaintiff  could  prove  a tres- 
pass in  any  part  of  the  parish  in  which  the  venue  was  laid. 
By  the  use  of  the  common  bar,  asserting  title  to  some  par- 
ticular close  in  the  parish,  the  defendant  could  compel  the 
plaintiff  to  describe  the  close  by  name  or  otherwise,  and 
then  the  parties  in  the  third  pleading  came  to  the  point, 
which  is  now  gained  in  the  declaration. 

This  practice  was  virtually  abolished  in  A.  D.  1054,  by 
allowing  plaintiffs  to  name  the  close  in  which  the  trespass 
was  committed  in  the  declaration.  4 Robinson’s  Prac.  684. 

Perhaps  the  old  practice  might  be  followed  at  this  day  in 
a proper  case,  but  when  the  locus  in  quo  is  described  in  the 
declaration,  it  would  seem,  upon  principle  and  authority, 
that  the  evidence  should  be  confined  to  the  place  named.  2 
Greenleaf’s  Ev.  618  a;  Foicle  v.  Wyman,  Quincey  (Mass.) 
336  ; Vowles  v.  Miller,  3 Taunt.  139. 

Another  objection  to  the  evidence  demands  attention. 
Appellee  did  not  introduce  evidence  of  title,  but  relied  upon 
possession  of  the  locus  in  quo,  and  of  course  it  must  appear 
that  he  was  actually  in  possession  at  the  time  of  the  alleged 
trespass,  inasmuch  as  there  can  be  no  constructive  pos- 
session in  the  absence  of  title  According  to  the  witness 
Hollingsworth,  appellee's  possession  commenced  November 
26,  1867,  and  as  he  alone  appears  to  have  had  knowledge  of 
the  fact,  his  statement  must  be  accepted  as  trua  Now 
there  is  no  evidence  of  an  entry  by  appellants  after  this 
time.  Appellants  entered  the  premises  on  the  4th  of  Novem- 
ber anterior  to  appellee’s  possession,  and  at  other  times  not 
named  by  the  witnesses,  but  it  does  not  affirmatively  appear 
that  appellee’s  possession  was  ever  disturbed.  The  gist  of 
this  action  is  injury  to  the  possession,  and  the  evidence  must 
show  that  the  possession  of  the  plaintiff  has  been  invaded. 
Dean  v.  Comstock,  32  111.  173. 

For  these  errors  the  judgment  of  the  district  court  must 
be  reversed,  with  costs,  and  the  cause  remanded.  Reversed. 

Tit»»}*A*s  - KVTDENCK  or  INmhkjwiox.  — To  maintain  trespass  quit  re  rtaurnm,  the  plaint* 
1ST  must  have  actual  or  constructive  possession:  llugunin  v.  CunniJT,  2 Cola  30y. 
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IIaskjns  v.  Tucker  et  al. 

Practice — judgment  when  declaration  not  on  file.  The  court  cannot  proceed 
to  judgment  in  an  action  at  law  without  a declaration  on  iile  in  the  cause. 
Costs  will  not  be  allowed  to  party  in  fault.  Where  the  error  complained  of 
was  occasioned  by  the  negligent  act  of  the  attorney  for  plaintifT  in  error 
costa  will  not  be  allowed. 

Error  to  Probate  Court , Clear  Creek  County. 

Mr.  C.  C.  Post,  for  plaintiff  in  error. 

Mr.  L.  H.  Siiepiiero,  for  defendant  in  error. 

Hallett,  C.  J.  It  appears  by  the  bill  of  exceptions  in 
this  case,  that  the  declaration,  although  seasonably  filed  in 
the  cause,  was  not  before  the  probate  court  at  the  time  judg- 
ment was  rendered.  One  of  the  attorneys  for  the  plaintiff 
in  error  had  taken  the  paper  from  the  files  by  consent  of  the 
probate  judge  and  had  failed  to  return  it,  and  the  court  ap- 
pears to  have  regarded  this  omission  of  the  attorney  as  suffi- 
cient to  warrant  the  court  in  proceeding  to  judgment  without 
the  pleading. 

A declaration  is  the  statement  of  the  plaintiff’s  cause  of 
action  and  enters  into  the  record  of  the  cause.  Without  it 
the  court  cannot  be  informed  of  the  nature  and  extent  of  the 
plaintiff’s  demand,  and  of  course  cannot  give  to  such  de- 
mand the  form  of  a judgment.  If  an  attorney  or  other 
person  shall  be  guilty  of  misconduct  in  taking  papers  from 
the  files  of  a court,  or  in  refusing  to  return  such  papers,  he 
may  be  punished  for  his  offense ; but  the  wrongful  act  of  a 
person  in  taking  pleadings  from  the  files  will  not  cure 
defects  in  the  record  caused  by  such  withdrawal.  It  was 
in  the  power  of  the  court  below  to  allow  the  loss  of  the 
declaration  to  be  supplied  by  filing  a copy,  if  defend- 
ants in  error  had  sought  to  do  so,  but  the  court  could  not 
proceed  to  judgment  without  a declaration  on  file.  As  the 
error  in  this  record  appears  to  have  grown  out  of  the  negli- 
gent act  of  the  attorney  for  plaintiff  in  error,  we  shall  not 
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allow  the  plaintiff  any  costa.  The  judgment  of  the  probate 
court  is  reversed  and  the  cause  is  remanded. 

Reversed. 


Gallup  et  al.  v.  Wilder  etal. 

Practice  — declaration  mutt  be  filed  before  judgment.  It  la  error  to  uke  j udg 
rnent  without  a declaration  on  file  in  the  cause. 

Error  to  Probate  Court , Fremont  County. 

Messrs.  Charles  & Elbert,  for  plaintiff  in  error. 

Per  Curiam.  On  the  13th  day  of  July,  1867,  the  plain- 
tiff below  sued  out  of  the  probate  court  of  Fremont  county 
a summons  against  the  defendants  below,  which  summons 
was  made  returnable  on  the  5th  day  of  August,  1867.  It 
was  served  the  da}’  it  was  issued  on  Gallup  and  Lothrop. 
On  the  11th  day  of  February,  1868,  the  defendants,  Gallup 
and  Lothrop,  were  defaulted  and  judgment  entered  up 
against  them  for  the  sum  of  $1,200.  The  record  states  that 
after  the  default  was  entered  evidence  was  thereupon  intro- 
duced by  the  plaintiffs,  and  thereupon  the  court  ordered 
that  the  plaintiffs  recover  from  the  defendants  the  sum  of 
$1,200,  etc.,  etc. 

On  the  23d  day  of  June,  1868,  and  after  the  proceedings 
above  were  had,  the  plaintiffs  filed  their  declaration.  This 
course  of  procedure  cannot  be  tolerated.  The  filing  of  the 
declaration  after  the  default  and  judgment  were  had  would 
not  cure  the  want  of  authority  nor  remove  the  defects  that 
existed.  Rankin  v.  Croioett,  Miner,  125. 

There  are  other  errors  in  the  record  but  it  is  unnecessary 
to  allude  to  them. 

The  cause  is  reversed  and  remanded,  with  costs. 

Reversed. 
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Ford  et  al.  v.  Brown  et  al. 

Practice  as  to  bill  of  particulars.  If  tho  declaration  contain  a special  count 
on  a promissory  note,  and  the  common  counts,  and  the  plaintiff  stipulate 
that  he  trill  at  the  trial  rely  upon  the  promissory  note  only.it  is  not  neces- 
sary to  file  a bill  of  particulars. 

Practice  as  to  filing  copy  of  instrument  sued  on.  If  a copy  of  the  Instrument 
on  which  the  action  Is  founded  is  filed  with  tho  declaration,  and  the  dec- 
laration is  amended,  it  Is  not  necessary  to  file  another  copy  with  such 
amendment. 

Error  to  District  Court , Arapahoe  County. 

Mr.  L.  B.  France,  for  plaintiff  in  error. 

Mr.  W.  C.  Kingsley,  for  defendant  in  error. 

Belford,  J.  John  S.  Brown  and  William  McKindly 
brought  suit  against  William  R.  Ford  et  al.,  in  assumpsit. 
The  declaration  consisted  of  a special  count  on  a promissory 
note,  and  also  the  common  counts.  A demurrer  was  tiled 
to  the  special  counts,  and  an  answer  as  to  the  common 
counts.  The  demurrer  was  confessed  and  leave  taken  to  tile 
an  amended  declaration.  Upon  the  tiling  of  the  amended 
declaration  the  defendant  asked  for  a rule  on  the  plain- 
tiffs to  tile  a more  specific  bill  of  particulars.  This  was 
met  by  a stipulation  on  the  part  of  the  plaintiffs,  that 
in  the  trial  of  the  cause  they  would  rely  wholly  on  the 
note,  and  thereupon  the  rule  for  the  tiling  of  the  more 
specific  bill  of  particulars  was  not  granted.  We  see  no 
error  in  the  court  denying  the  rule.  When  the  plain- 
tiffs stipulate  that  their  only  cause  of  action  is  the  note, 
and  that  they  will  rely  on  no  other,  we  see  no  necessity  tor 
the  filing  of  a bill  of  particulars.  It  is  contended  by  the 
plaintiffs  in  error  that  inasmuch  as  no  copy  of  a note  was 
attached  to  the  amended  declaration,  they  were  entitled  to 
a continuance.  There  is  nothing  in  this.  A copy  ot'  the 
note  was  affixed  to  the  original  declaration,  and  t his  was 
sufficient.  In  confessing  the  demurrer  the  plaintiffs  below 
did  not  withdraw  the  declaration.  They  simply  took  leave 
Vol.  L — 34 
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to  amend  it  When  a copy  of  the  instrument  sued  on 
attached  to  the  original  declaration,  and  this  declaration 
ameuded,  we  know  of  no  rule  of  law  that  requires  a copy 
of  the  instrument  to  be  attached  to  the  amendment 
Had  the  plaintiffs  withdrawn  their  declaration  at  the  time 
they  confessed  the  demurrer  the  rule  would  be  otherwise. 
But  they  did  not  do  so.  There  is  a wide  distinction  between 
withdrawing  a declaration  and  amending  it. 

We  see  no  error  in  the  record,  and  consequently  the  judg- 
ment is  affirmed,  with  costs. 

Affirmed. 


Sopkis  v.  Lilly  et  al. 

Pleading  — declaration  on  replevin  bond.  In  notions  on  penal  bonds  in  which, 
under  the  statute,  the  plaintiff  assigns  seTeral  breaches  of  the  conditions 
of  the  bond  in  a single  count  of  the  declaration,  the  several  assignments  in 
connection  with  the  body  of  the  count  are  regarded  as  constituting  separate 
and  distinct  counts  of  the  declaration. 

Plea  to  whole  declaration  — must  answer  all  allegations  therein.  In  an 
action  upon  a penal  bond,  a plea  which  goes  to  the  whole  declaration  must 
be  sufficient  as  to  all  breaches  of  the  conditions  of  the  bond  which  are  well 
assigned  therein. 

In  an  action  on  a replevin  bond  it  was  alleged  that  the  principal  in  the  bond 
failed  to  prosecute  the  replevin  suit  with  effect  and  to  return  the  property 
replevied  according  to  the  conditions  of  the  bond.  The  defendants  pleaded 
that  the  property  was  in  fact  returned  and  the  costa  of  the  replevin  suit 
paid.  The  plea  was  bad,  for  the  reason  that  It  did  not  answer  the  breach 
assigned  upon  failure  to  prosecute  the  replevin  suit. 

Damages  for  detention  of  property.  In  an  action  on  a replevin  bond,  in  which 
it  is  assigned  tor  breach  of  the  condition  of  the  bond  that  the  principal  did 
not  prosecute  the  replevin  suit  with  effect,  damages  for  the  detention  ol 
the  property  replevied  may  be  recovered. 

Error  to  Probate  Court , Arapahoe  County. 

Mr.  Alfred  Sayre,  for  plaintiff  in  error. 

Mr.  L,  B.  France,  for  defendants  in  error. 

Hallett,  C.  J.  The  declaration  in  this  case  is  upon  a 
replevin  bond,  the  conditions  of  which  are  alleged  to  have 
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been  violated  by  the  failure  of  defendant  Lilley  to  prosecute 
the  replevin  suit  with  effect,  and  to  return  the  property 
replevied,  in  obedience  to  the  judgment  of  the  cour  t in  that 
suit.  In  a plea  which  goes  to  the  whole  declaration  the 
defendants  set  up,  that  the  property  was  in  fact  returned, 
and  the  costs  of  the  replevin  suit  paid,  but  nothing  is  said 
as  to  the  failure  to  prosecute  the  replevin  suit  with  effect. 
In  actions  upon  penal  bonds,  in  which,  under  the  statute, 
the  plaintiff  assigns  several  breaches  of  the  conditions  of 
the  bond  in  a single  count  of  the  declaration,  the  several 
assignments  in  connection  with  the  body  of  the  count  are 
regarded  as  constituting  separate  and  distinct  counts  of  the 
declaration,  and  we  are  authorized  to  say,  that  there  are  as 
many  counts  in  the  declaration  as  there  are  breaches  of  the 
conditions  of  the  bond.  Hibbard  v.  McKindly , 28  HI. 
253.  If  to  such  a declaration  the  defendant  wishes  to 
plead  to  the  count  taken  in  connection  with  any  of  the 
assignments  separately  from  the  others,  there  can  be  no 
objection  to  his  doing  so,  but  in  such  case  he  must  limit 
his  plea  to  the  breach  which  he  proposes  to  answer.  It  has 
always  been  held,  that  a plea  which  professes  to  answer  the 
whole  declaration  must  be  sufficient  as  to  each  and  every 
count  in  the  declaration,  and  this  rule,  applied  to  cases  of 
this  kind,  shows  that  a plea  which  goes  to  the  whole  decla- 
ration must  be  sufficient  as  to  all  breaches  of  the  conditions 
of  the  bond,  which  are  well  assigned  in  the  declaration. 

Humphrey  et  al.  v.  Taggart , 38  111.  228.  In  this  case 
there  are  two  assignments  of  breaches  of  the  conditions 
of  the  bond,  and  the  plea,  which  professes  to  answer  both 
of  them,  contains  an  answer  to  but  one  of  them.  We  are 
unable  to  perceive  any  reason  for  denying  the  plaintiff’s 
right  to  recover  for  the  breach  of  the  bond,  in  respect  to  the 
prosecution  of  the  replevin  suit  with  effect.  If  it  is  thought 
that  the  plaintiff  cannot  recover  damages  for  the  detention 
of  the  property,  we  regard  the  case  of  Shepard  v.  Butter- 
field , 41  111.  76,  as  decisive  of  the  question.  If,  in  the 
replevin  suit,  Booth  had  recovered  damages  for  detention 
of  the  property,  such  recovery  would  be  no  evidence  of  the 
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amount  of  such  damages  in  thisaction  under  the  breaches 
assigned  in  this  declaration.  If  any  damages  for  detaining  the 
property  had  been  awarded  against  Lilly  in  the  replevin 
Buit,  perhaps  an  action  to  recover  them  would  lie  upon  that 
provision  of  the  bond,  which  provides  for  the  payment  of  all 
damages  which  should  be  adjudged  against  him.  But  we 
are  not  concerned  with  that  view  of  the  case  at  present,  and 
indeed  we  have  now  only  to  say,  that  the  plea  does  not  meet 
the  whole  declaration,  and  therefore  the  demurrer  ought  to 
have  been  sustained.  The  judgment  of  the  probate  court 
is  reversed  with  costs,  aud  the  canse  is  remanded.  Reversal. 

Ueplkvin  Bond,  Declaration  on.  — In  notions  on  penal  bonds  In  which,  under  the  stat- 
ute, the  phiintilT  UAhlgti*  several  breacho*  of  the  cuiuIUIoiik  of  the  bond  in  a .single  count  of  the 
di-clnrutlon,  tin*  several  assignments  in  connection  with  the  body  of  the  count  are  regarded  as 
constituting  separate  and  dL-tluct  counts  of  the  declaration:  lluyt*  v.  X.  I’.  Mg.  Co,  2 Colo.  271 


Litchfield  v.  Daniels. 

Jurisdiction  of  probate  COCKT — plaintiff  may  remit  exeat  over  $2,000,  and 
stu  in  that  court.  II  the  plaintiff’s  demand  exceed  $3,000,  he  may  remit 
the  excess  and  sue  for  that  sum  in  the  probate  court. 

Practice — plaintiff"!  demand  determined  by  ad  damnum.  It  the  plaintiff 
limit  the  ad  damnum  in  hie  declaration  to  $2,000,  this  shall  operate  to  remit 
the  excess  over  that  sum  to  the  defendant. 

Continuance  — to  obtain  taliinony  of  absent  witness  — neceuary  diligence. 
Upon  affidavit  for  continuance  on  the  ground  of  absence  of  witness,  it 
appeared  that  defendant  entered  appearance  Oct.  12,  1809 ; that  he  was  not 
Informed  as  to  location  of  witness  until  January  29,  1870.  Held,  that 
affidavit  was  defective  in  not  showing  that  inquiry  was  made  for  the  wit. 
ness  between  those  dates. 

Pleading  — denying  partnership.  Under  Boction  6,  chapter  30,  Revised  Stat- 
utes, 310,  a plaintiff  is  not  required  to  prove  the  joint  liability  of  defend- 
ants sued  as  partners,  unless  the  execution  of  the  instrument  sued  on  Is 
denied  by  plea  verified  by  affidavit. 

Immaterial  issue — plea  denying  partnership.  Where  in  a suit  on  a prom 
issory  note  against  several  defendants,  as  partners,  one  of  them  pleaded 
that  at  the  date  of  the  execution  of  the  note  he  was  not  the  partner  of  his 
co-defendants,  the  plaintiff  was  not  required  to  prove  the  partnership. 

Appeal  from  Probate  Court , Arapahoe  County. 

Mr.  S.  E.  Browne,  for  appellant 
Mr.  Alfred  Sayre,  for  appellee. 
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Belford,  J.  This  was  an  action  of  assumpsit,  brought 
in  the  probate  court  of  Arapahoe  county  by  the  appellee 
against  Abraham  T.  Litchfield,  John  W.  Anthony,  David 
Street  and  Henry  Carlisle,  copartners  as  John  W.  Anthony 
& Co.,  on  a promissory  note,  of  which  the  following  is 
a copy : 

“Larimer  City,  Wyoming  Teet., 

“ August  17,  1868. 

“ One  day  after  date,  for  value  received,  we  promise  to  pay 
to  the  order  of  Daniels  & Brown,  the  Bum  of  $1,863.81, 
being  balance  due  on  book  account  with  intere  t from  date, 
at  the  rate  of  seven  per  cent  per  annum,  until  the  sum  shall 
be  paid.  “John  W.  Anthony  & Co.” 

This  note  was  indorsed  by  the  payees  to  the  plaintiff. 

To  the  plaintiff’s  declaration,  which  consisted  of  a special 
count  on  the  note,  together  with  the  consolidated  common 
counts,  the  defendant  filed  the  following  plea  verified : 
“And  the  defendant,  Abraham  T.  Litchfield,  by  his  attor- 
neys, comes  and  defends  the  wrong,  etc.,  and  prays  judg- 
ment, etc.,  because  he  says,  that  the  defendant,  Abraham 
T.  Litchfield,  at  the  time  when,  etc.,  was  and  is  not  a partner 
of  the  said  John  W.  Anthony,  David  Street  and  Henry 
Carlisle,  and  is  not  jointly  liable  with  the  said  John  W. 
Anthony,  David  Street  and  Henry  Carlisle  as  partners 
aforesaid,  on  the  said  supposed  promises  and  undertakings 
in  the  said  declaration  mentioned  in  manner  and  form  as 
the  said  plaintiff  has,  in  his  said  declaration,  alleged  against 
him,”  etc.  Issue  was  joined  on  this  plea  and  the  trial  had 
by  the  court,  who  found  for  the  plaintiff.  The  only  evidence 
introduced  on  behalf  of  the  plaintiff  was  the  note.  The 
defendant  called  no  witness.  The  first  objection  taken  by 
the  appellant  to  the  proceedings  below  is,  that  on  the  day 
that  the  summons  was  issued,  there  was  due  on  said 
promissory  note  the  sum  of  $2,019.  It  is  insisted  that  the 
jurisdiction  of  the  probate  court  is  limited  to  the  sum  of 
$2,  000,  and  that  the  claim  sued  on  exceeds  that  amount 
by  $19,  and  that  the  court  had  no  power  to  try  and  deter- 
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mine  the  cause,  for  the  reason  that  this  sum  of  $19,  being  in 
excess  of  the  amount  fixed  by  law  as  the  limit  of  the  court's 
jurisdiction,  rendered  all  the  proceedings  void.  Section 
25  of  the  revised  code,  page  526,  provides:  “The  probate 

courts  in  the  said  several  counties  mentioned  in  the  first 
section  of  this  act,  except  the  county  of  Gilpin,  shall  have 
concurrent  jurisdiction  with  the  district  courts  in  all  civil 
cases  at  law  and  in  equity,  where  the  debt  or  sum  claimed 
shall  not  exceed  $2,000.” 

While  the  amount  due  on  the  note  at  the  issuing  of  the 
summons  might  have  exceeded  the  amount  prescribed  in 
the  above  section,  still  the  limit  of  the  plaintiff's  action  was 
$2,000.  This  was  the  extent  of  his  ad  damnum , and  beyond 
this  amount  he  sought  to  recover  nothing.  After  a careful 
consideration  of  the  section  above  cited,  and  of  the  provis- 
ions in  the  organic  act,  we  are  of  the  opinion  that  it  is  not 
the  amount  due  on  the  instrument  sued  on  that  fixes  and 
determines  the  jurisdiction  of  the  court,  but  the  amount 
and  extent  of  the  plaintiff’s  claim.  If  there  lie  due  on  the 
instrument  sued  on  $10,000,  still  if  the  plaintiff  limits  his 
claim  to  $2,000  the  case  is  within  the  jurisdiction  of  the 
court.  The  limitation  of  his  claim  in  the  ad  damnum 
operates  per  se  as  a remittance  of  whatever  amount  may  he 
due  in  excess  of  $2,000.  The  next  error  complained  of  is  tie* 
overruling  of  the  defendant’s  application  for  a continuance. 
This  snit  was  commenced  in  the  probate  court  on  the  12!'. 
da}-  of  October,  1869.  On  the  14th  of  December  the  defend 
ant  filed  his  plea,  and  on  the  14th  of  February,  1870,  he 
filed  his  application  for  a continuance.  The  sufficiency  u? 
the  application  for  a continuance  can  be  determined  by 
either  of  two  considerations,  viz.,  1st.  The  diligence  used 
to  obtain  the  evidence  of  the  absent  witness.  2d.  The  mate- 
riality of  his  testimony  as  disclosed  by  the  affidavit  As  to 
the  diligence  used  to  obtain  the  testimony  of  the  witness,  it 
is  alleged  in  the  affidavit  that  the  defendant  was  ignorant  of 
the  whereabouts  of  this  witness  until  January  29,  1870,  and 
he  then  learned  that  the  witness  was  in  San  Francisco,  but 
about  to  sail  for  New  York.  It  nowhere  appears  that  lie 
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did  sail  for  New  York.  It  is  nowhere  alleged  in  the  affi- 
davit that  from  October  12,  when  the  suit  was  commenced 
by  the  waiving  of  process  by  Litchfield,  that  any  inquiry 
was  made  to  ascertain  the  location  of  this  witness  or  pro- 
cure his  testimony.  If  Mr.  Litchfield  was  not  a partner  of 
Anthony  & Co.  at  the  date  of  the  execution  of  the  note  sued 
on,  he  certainly  knew  that  fact  on  the  day  when  he  entered 
an  appearance.  He  knew  what  the  issue  would  be,  and  it 
behooved  him  to  make  reasonable  efforts  to  procure  the 
testimony  of  witnesses  by  whom  he  might  make  good  his 
defense.  The  court  was  clearly  right  in  overruling  the 
application  for  a continuance,  for  the  reason  that  no  dili- 
gence was  shown  to  obtain  the  testimony  of  the  witness. 

It  is  further  claimed  that  the  court  erred  in  finding  for 
the  plaintiff  and  entering  up  judgment  in  the  face  of  the 
plea  filed  by  the  defendant.  It  iB  contended  that  it  was 
incumbent  on  the  plaintiff  to  do  something  more  than 
simply  introduce  the  note.  It  is  insisted  that  it  devolved 
on  him  to  show  that  Litchfield  was  a partner  in  order  to 
make  him  liable  in  the  action. 

Section  six  (6)  of  the  Revised  Code,  page  310,  provides 
in  actions  upon  contracts,  express  or  implied,  against  two 
or  more  defendants,  alleged  to  have  been  made  or  executed 
by  such  defendants  as  partners  or  joint  obligors  or  payors, 
proof  of  the  joint  liability  or  partnership  of  the  defendants 
or  their  Christian  or  surnames,  shall  not  in  the  first  instance 
be  required  to  entitle  the  plaintiff  to  judgment,  unless  such 
proof  shall  be  rendered  necessary  by  the  filing  of  pleas 
denying  the  execution  of  such  writing  verified  by  affidavit 
as  required  by  law. 

Prom  a reading  of  this  section,  it  is  evident  that  before 
the  plaintiff  can  be  required  to  introduce  any  evidence  going 
to  show  that  the  defendants  were  partners  or  joint  obligois, 
the  defendant  must  file  his  plea  not  denying  the  partnei- 
ship  or  joint  obligation,  but  denying  the  execution  of  the 
writing  sued  on. 

The  plea  filed  in  this  case  goes  to  no  such  extent ; it  sim- 
ply avers  that  at  the  date  of  the  note  he  was  not  a partner, 
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nor  was  he  such  partner  at  the  time  of  the  filing  of  the  plea. 
This  does  not  meet  the  requirements  of  the  statute,  nor  did 
it  render  it  necessary  for  the  plaintiff  to  introduce  other 
evidence  than  the  note  itself.  Before  the  revision  took 
place  (see  Laws  1861,  p.  215,  § 6)  the  law  was  different. 
The  defendant  could  require  the  plaintiff  to  put  in  proof  of 
partnership  by  filing  a plea  of  abatement  or  by  denying  the 
execution  of  the  writing  sued  on,  but  in  the  revision  that 
part  of  section  6,  page  215,  Laws  of  1861,  which  made  it  nec- 
essary for  the  plaintiff  to  establish  the  partnership  when  the 
defendant  put  it  in  question  by  plea  of  abatement,  was 
omitted.  The  evident  intention  of  the  legislature  in  the 
revision  was  to  relieve  the  plaintiff  from  the  proof  of  part- 
nership, when  the  execution  of  the  writing  itself  was  not 
denied  under  oath.  And  so  reading  the  statute  we  are  com- 
pelled to  affirm  the  judgment  rendered  below,  which  is 
accordingly  done,  with  costs.  Affirmed. 

Partkckxiiip.  Pl.v  t Iiknviko:  Rofjrra  v.  Xueknli*.  2 Colo.  W2. 

JnKif»t>it‘Tinx  - Kkminhio.v  or  Damaokm.  — A uredllor  may  remit  any  part  of  Ills  demand 
and  sue  for  the  balance  In  any  court  having  Jurisdiction  thereof:  I'mmr.r  v.  JfcfV.trf/l,*  Colo. 
87*1.  Thus  the  obligee  hi  u bond  was  permitted  to  rend'  tie  ••  v r*j»  of  ilttnwufr*  and  w«*  for  the 
balance,  so  us  to  bring  Ills  action  within  the  Jurisdictional  amount:  Davit  v.  Wavnamaktr.l 
Colo.  638.  


Cody  v.  Raynaud. 

Jurisdiction  of  probate  COURT  in  foreign  county.  Section  2.  chapter  70 
Revised  Statutes.  500,  applies  to  actions  brought  in  probate  courts. 

Plea  ding  in  action  where  defendant  retide » in  foreign  county.  It  is  not 
necessary  to  aver  in  tbe  declaration  the  facts  which  will  give  the  coart 
jurisdiction  over  a defendant  who  resides  in  another  county. 

Jurisdiction  — want  of  — mutt  be  pleaded  in  abatement.  If  the  court  hsa  not 
jurisdiction  of  the  person,  the  defeudant  must  plead  that  fact  in  abate- 
ment, and  she  cannot  raise  the  question  by  motion. 

Jurisdiction  of  probate  courts.  Probate  courts  are  of  limited  but  not 
inferior  jurisdiction. 

Contract,  express  — may  be  abandoned  for  cause.  A party  may  for  good 
cause,  and  where  the  fault  is  not  ills  own,  abandon  a special  contract  and 
recover  the  value  of  services  upon  an  implied  assumpsit. 

Contract,  f.xpress — if  abandoned,  plaintiff  mutt  retort  to  implied.  In  such 
case  the  law  raises  a contract  for  the  protection  of  the  innocent  party,  and 
the  express  contract  is  not  involved  except  for  the  purpose  of  ascertain- 
ing whether  there  was  cause  for  abandoning  It. 

Contract,  express  — abandoned  without  cause.  Where  a special  contract  was 
entered  into,  by  which  the  plaintiff  agreed  to  serve  the  defendant  for  tha 
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term  of  one  fear,  If  the  plaintiff  voluntarily  and  without  the  fault  of  the 
defendant  quit  the  service  of  the  defendant,  she  cannot  recover. 

The  tpeeial  contract  being  thoum,  it  ought  to  appear  that  there  was  sufficient 
cause  for  abandoning  it. 

Evidence  of  abandonment  of  contract.  As  to  the  cause  for  abandoning  a 
special  contract  it  is  not  enough  that  a witness  should  testify  that  plaintiff 
quit  defendant's  employment  because  of  abusive  language  and  tad  treat- 
ment. Specific  acts  of  defendant  should  be  proved. 

Evidence  of  acquiescence  in  plaintiff ’»  demand.  Where  the  plaintiff  proved  a 
contract  for  service  which  had  not  been  performed,  and  it  appeared  that  at 
or  about  the  time  the  plaintiff  quit  defendant’s  service  the  defendant 
requested  the  plaintiff  to  remember  that  she  had  left  and  had  not  been 
discharged,  the  circumstance  that  the  defendant  made  no  objection  to  a bill 
for  services  rendered,  which  was  subsequently  presented  by  the  plaintiff, 
is  not  sufficient  to  show  an  agreement  on  the  part  of  defendant  to  pay  the 
same. 

Error  to  Probate  Court , Arapahoe  County. 

The  declaration  contained  the  common  counts  for  work 
and  labor  and  the  money  counts. 

At  the  trial  plaintiff  read  the  deposition  of  Anna  Lemon, 
who  testified  in  substance,  that  in  March,  1869,  in  New  York 
city,  the  defendant  entered  into  a contract  with  the  plaintiff, 
by  which  she  employed  the  plaintiff  to  go  to  Denver  and 
work  for  her  at  the  rate  of  $50  per  month  for  the  term  of 
one  year ; also  that  defendant  agreed  to  pay  plaintiff’s  trav- 
eling expenses  in  going  to  Denver. 

Plaintiff  also  read  the  deposition  of  Wm.  E.  White  to  the 
same  effect,  except  that  he  stated  that  the  plaintiff  was  to 
receive  $40  per  month  for  the  terra  of  one  year,  and  that 
the  plaintiff  was  to  receive  her  traveling  expenses  if  she 
remained  with  defendant  the  full  year,  otherwise  the  travel- 
ing expenses  were  to  be  deducted  from  plaintiff’s  salary. 

Alice  Mulchinock  testified:  “I  was  in  Mrs.  Cody’s 
employment  at  the  time  Madame  Raynaud  left,  and  after- 
ward Madame  Raynaud  left  Mrs.  Cody  on  or  about  July 
3d,  1869 ; she  came  in  the  store  at  Central  City,  Colorado 
Territory,  afterward,  and  asked  Mrs.  Cody  to  settle  with 
her ; Mrs.  Cody  asked  her  what  the  amount  was,  and  she 
(Mrs.  Raynaud)  calculated  it  in  my  presence  at  $50  per 
month,  for  three  months  and  one  week : Mrs.  Cody  made 
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no  objections  at  the  time  to  Mrs.  Raynaud  abont  the 
amount ; she  said  to  me  after  Mrs.  Raynaud  left  that  she 
did  not  know  how  she  (Madame  Raynaud)  had  got  it  up  to 
that,  for  you  know  (speaking  to  witness)  it  was  only  forty 
per  month.  I said  I did  not  know  it  because  I was  not 
present  at  the  agreement ; that  she  (Mrs.  Cody)  had  told  me 
so,  but  Mr.  White  had  told  me  it  was  $50  per  month. 
That  was  all  the  conversation. 

Question  by  plaintiff’s  counsel : 

Did  Mrs.  Cody  make  any  objections  there  in  the  pres- 
ence of  Mrs  Raynaud  to  paying  her  ? Answer : She  only 
said  she  would  deduct  her  traveling  expenses  ; I do  not 
remember  the  amount  of  Madame  Raynaud’s  bill.  She  cal- 
culated at  tile  rate  of  $50  per  month.  It  was  for  three 
months  and  one  week.  She  (Madame  Raynaud)  left  on  Sat- 
urday, July  3,  1869,  and  called  on  Mrs.  Cody  Monday, 
July  5,  1869.  I was  present  on  Saturday  when  Mrs.  Ray- 
naud left.  I had  been  in  Mrs.  Cody’ s employment  from 
May  2,  1869,  to  then,  and  continued  in  her  employment  to 
August  2,  1869 ; Mrs.  Raynaud  left  on  account  of  Mrs. 
Cody's  abusive  language ; I told  Mrs.  Raynaud  to  go  on 
that  day  ; there  was  no  reason  for  Mrs.  Cody  to  use  such 
language. 

Question  : State  just  what  Mrs.  Cody  told  you  she  was 
paying  Madame  Rajnaud  1 Answer:  She  stated  to  me 

that  she  was  paying  her  ten  per  week.  Mrs.  Raynaud  was 
in  the  employment  of  Mrs.  Cody  at  Central  City,  when  I 
came  there,  and  remained  in  her  employment  until  July  3d. 
Mrs.  Cody  told  me  she  sent  Madame  Raynaud  to  Central 
because  business  was  better  there  than  in  Denver.  Madame 
Raynaud  had  gone  to  Central  before  I came  to  Denver. 

Cross-examined  by  defendant's  einsel:  Madame  Ray- 
naud left  the  employment  of  Mrs.  Cody  because  she  was 
badly  treated.  She  was  not  discharged,  Mrs.  Cody  did  not 
tell  her  to  go,  but  she  was  so  badly  treated  it  was  impossi- 
ble for  her  to  stay. 

Question  : After  Madame  Raynaud  left  and  came  back, 

ou  July  5th,  do  you  remember  that  Mrs.  Cody  stated  to  her 
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that  she  had  left,  and  she  (Mrs.  Cod}  ) had  not  discharged 
her,  and  do  you  remember  the  reply  Mrs.  Raynaud  made  1 

Answer : Mrs.  Raynaud  made  no  reply.  I am  sure  Mrs. 
Raynaud’s  bill,  when  presented  to  Mrs.  Cody,  was  for 
three  months  and  one  week,  and  sh'e  calculated  it  at  $60 
per  month.  She  so  stated  to  Mrs.  Cody  in  my  presence. 
I have  a suit  pending  against  Mrs.  Cody,  and  have  no  very 
kind  feelings  for  her.  On  several  occasions  Mrs.  Cody 
abused  Mrs.  Raynaud  in  my  presence,  on  one  occasion 
Mrs.  Raynaud  got  so  sick  on  account  of  it  that  she  had  to 
go  to  bed,  and  got  to  spitting  blood.  She  was  not  subject 
to  any  pulmonary  disease.  I never  heard  her  use  any 
abusive  language  to  Mrs.  Cody. 

Re-examined  : It  was  on  the  day  Madame  Raynaud  left 
that  Mrs.  Cody  said  to  her:  “ Madame  Raynaud  you  will 
remember  that  you  have  left,  and  I have  not  discharged 
you.”  It  was  on  the  following  Monday,  July  5,  that 
Madame  Reynaud  called  on  Mrs.  Cody  and  presented  her 
bill,  and  all  that  Mrs.  Cody  then  said  was,  that  she  would 
deduct  her,  Madame  Raynaud's,  traveling  expenses.  Mrs. 
Cody  did  not  state  to  Madame  Raynaud  what  the  amount  of 
her  traveling  expenses  were  ; all  she  stated  was,  that  she 
would  deduct  the  amount  of  her  traveling  expenses.  Mrs. 
Raynaud  presented  her  bill  for  the  full  amount,  and  Mrs. 
Cody  made  no  objections,  except  she  said  she  would  deduct 
her  (Mrs.  Raynaud’s)  traveling  expenses.” 

Mr.  Daniel  Sayer,  for  plaintiff  in  error. 

Mr.  S.  E.  Browne,  for  defendant  in  error. 

Hallett,  C.  J.  This  was  assumpsit  in  the  probate  court 
of  Arapahoe  county,  for  work  and  labor. 

Plaintiff  in  error,  who  was  defendant  in  the  court  below, 
was  served  with  summons  in  Gilpin  county,  and  the  first 
assignment  of  error  questions  the  power  of  the  probate  court 
to  issue  process  to  that  county. 

The  jurisdiction  of  probate  courts  in  civil  actions,  wheu 
the  sum  in  controversy  does  not  exceed  $2,000,  was  first 
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conferred  by  the  legislative  assembly  in  the  year  1864.  By 
the  fifth  section  of  that  act,  it  was  declared  that  the  probate 
courts  named  should  have  concurrent  jurisdiction  with  the 
district  courts  in  all  civil  cases  at  law  and  in  equity,  •where 
the  debt  or  sum  claimed  should  not  exceed  $2,000.  By  the 
sixth  section  the  rules  of  practice  of  the  district  courts  were 
made  applicable  to  probate  courts,  and  by  the  ninth  section 
the  probate  courts  are  declared  to  be  courts  of  record,  and 
“ they  shall  have  a seal,  and  in  their  respective  counties 
shall  possess  all  the  powers  now  vested  in  the  district  courts 
in  this  territory  in  all  matters  in  controversy  where  the  debt 
or  sum  claimed  does  not  exceed  $2,000.” 

This  act  did  not  comprehend  the  probate  court  of  Arapa- 
hoe county,  but  in  the  following  year  an  amendatory  act 
extended  the  provisions  of  the  first  to  all  probate  courts  in 
the  territory  except  that  of  Gilpin  county.  In  section  three 
>f  this  last  act  jurisdiction  was  again  conferred  upon  pro- 
bate courts,  but  in  language  different  from  that  of  section 
five  of  the  act  of  1864,  the  words  “concurrent  jurisdiction 
with  the  district  courts”  being  omitted  from  the  act  of  1865. 
But  we  doubt  whether  this  omission  is  of  any  importance. 
The  latter  act  comprehends  “all  actions,  suits  and  proceed- 
ings at  law  brought  for  the  recovery  of  money  not  exceeding 
in  amount  the  sum  of  $2,000,”  and  this  jurisdiction  is  as 
plainly  concurrent  with  the  district  courts  as  if  it  were  so 
expressed. 

One  of  the  purposes  of  the  act  of  1865  was  to  withdraw 
from  probate  courts  the  equity  jurisdiction  conferred  by  the 
act  of  1864,  and  to  this  end  new  language  was  used  in  con- 
ferring jurisdiction,  which  differs  of  course  from  that  used 
in  the  first  act,  but  not  significantly,  except  as  to  the  pur- 
pose which  the  assembly  had  in  view. 

It  is  to  be  observed  also,  that  section  9 of  the  act  of 
1864,  which  gives  to  probate  courts,  within  the  limits  pre- 
scribed to  them,  all  the  powers  conferred  upon  district 
courts,  was  not  expressly  or  impliedly  modified  by  the  act 
of  1865,  and  the  same  is  true  of  the  sixth  section  of  the  first 
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act,  which  applied  the  practice  of  the  district  courts  to  the 
probate  courts. 

We  are,  therefore,  clearly  of  the  opinion  that  the  second 
section  of  chapter  70,  Revised  Statutes,  which  prescribes 
the  venue  of  civil  actions  is  applicable  to  such  actions  in 
probate  as  well  as  district  courts.  By  that  section  in  cer- 
tain cases  actions  may  be  brought  in  a county  in  which  the 
defendant  does  not  reside,  and  the  summons  served  in  the 
county  of  his  residence.  And  of  late  it  has  not  been 
thought  necessary  to  aver  in  the  declaration  the  facta 
which  will  give  the  process  such  extra-territorial  force. 
Kenney  v.  Greer , 13  111.  432  ; Hamilton  v.  Dewey,  22  id. 
490. 

These  cases  also  show  that  the  question  of  jurisdiction  is 
raised  by  plea  in  abatement  and  not  by  motion  as  was 
attempted  in  this  case. 

Much  was  said  at  the  bar  upon  a question  which  was 
determined  by  this  court  in  the  case  of  Cass  v.  Dan's.  Pro- 
bate courts  are  of  limited,  but  not  inferior,  jurisdiction. 

We  are  unable  to  deny  the  jurisdiction  of  the  court  below, 
and  we  will  now  consider  the  sufficiency  of  the  evidence  to 
support  the  judgment. 

It  appears  from  the  evidence,  that,  in  the  month  of  March, 
1809,  defendant  in  error  agreed  with  plaintiff  in  error  to 
work  for  her  one  year  as’a  milliner,  and  that  she  left  the  ser- 
vice of  plaintiff  in  error  after  working  a little  more  than 
three  months.  This  special  contract  is  not  set  out  in  the 
declaration,  and  if  it  were  it  is  difficult  to  see  how  defendant 
in  error  could  recover  upon  it,  since  it  was  never  performed. 

But  a party  may,  for  good  cause  and  when  the  fault  is  not 
his  own,  abandon  a special  contract  and  recover  the  value 
of  services  upon  an  implied  assumpsit.  Lanlry  v.  Parks, 
8 Cow.  63 ; McClure  v.  Secrist,  o Ind.  31 ; Eldridge  v. 
Rowe,  2 Gilm.  91. 

In  such  case  the  law  raises  a contract  for  the  protection 
of  the  innocent  party,  and  the  express  contract  is  not 
involved,  except  for  the  purpose  of  ascertaining  whether 
there  was  cause  for  abandoning  it. 
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Perliaps  tlie  pi-ice  fixed  by  the  express  contract  may  be 
of  some  value  on  arriving  at  the  compensation  to  be  awarded 
under  the  implied  contract,  but  the  parties  are  not  bound 
by  it. 

The  measure  of  damages  is  the  value  of  the  services  or 
materials  furnished,  and  the  aggrieved  party  is  no  more 
bound  by  the  contract  price  than  by  the  other  provisions  of 
the  instrument. 

If  the  defendant  in  error  quit  the  service  of  the  plaintiff 
voluntarily  and  without  the  fault  of  the  latter,  she  cannot 
recover,  and  the  special  contract  being  shown,  it  ought  to 
appear  that  there  was  sufficient  cause  for  abandoning  it 
Upon  this  point  the  evidence  is  insufficient.  A witness 
testified  that  defendant  in  error  left  the  service  of  plaintiff 
on  account  of  abusive  language  and  bad  treatment,  but  this 
is  the  opinion  of  the  witness  and  no  evidence  that  such  lan- 
guage was  used  or  that  plaintiff’s  treatment  of  defendant 
was  bad.  The  cause  upon  which  defendant  in  error  quit 
her  employment  is  a fact  to  be  proved  by  testimony  of 
specific  acts  of  plaintiff  toward  defendant,  and  not  by  such 
testimony  as  this.  Evidence  was  given  of  a demand  for 
wages  by  defendant  upon  plaintiff  in  error  with  a view  to  ' 
show  the  latter’s  acquiescence  in  the  justice  of  that  demand. 
In  our  opinion  the  conduct  of  plaintiff  in  error  upon  that 
occasion  will  not  warrant  such  an  inference. 

The  judgment  of  the  probate  court  is  reversed,  with  costs, 
and  the  cause  remanded  for  a new  trial.  Reverted. 

Probatk  C'ophth  — Phociwii.  — Imhat*  court*  may  L«wuc  prorata  to  a foreign  county: 
PhetuH  v.  Sfttunuc* . I Colo.  Ilf. 

want  or  Jt-itiHnn-TioN  op  PtKMiv  must  be  pleaded  In  abatement,  and  the  question  can- 
not be  raised  oil  motion:  I Fir  i/cm  Union  Tel.  Co.  v.  Claymore,  2 Colo.  24. 


Tannatt  t.  The  Rocky  Mountain  National  Bank  of 
Central  City’,  Colorado. 

Agents  — what  signature  iciU  bind  principal.  If  an  agent  sign  a bill  of 
exchange  in  this  form,  “ T.  R.  T.,  agent  for  S.  T.,”  and  there  ie  nothing  in 
the  body  of  the  bill  evincing  an  intention  to  bind  the  principal,  the  agent 
shall  be  regarded  as  the  drawer  of  the  bill. 

F vtdenoe  — to  explain  the  agent's  signature.  In  such  case  parol  evidence  can 
not  be  received  to  show  that  the  agent  intended  to  bind  his  principal. 
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Appeal  from  District  Court , Gilpin  County. 

Hallett,  C.  J.,  dissented. 

Mr.  E.  T.  Wells  and  Mr.  Huon  Botler,  for  appellant 

Messrs.  Johnson  & Teller,  for  appellee. 

Belford,  J.  This  was  an  action  brought  by  the  Rocky 
Mountain  National  Bank  against  Thomas  R.  Tannatt  on  a 
bill  of  exchange,  of  which  the  following  is  a copy : 

“Black  Hawk,  Col.,  March  11,  1869. 

“At  five  days’  sight  pay  to  the  order  of  Rocky  Mountain 
National  Bank,  fifteen  hundred  dollars,  value  received,  and 
charge  the  same  to  account  of 

“ Thomas  R.  Tannatt, 

“ Agent  for  S.  Taylor. 

“ To  S.  Taylor,  Providence , R.  /.” 

Plaintiff'  recovered  judgment  in  the  court  below,  and  the 
defendant  brings  the  cause  here  on  appeal. 

On  the  trial,  the  defendant  offered  to  prove  that  the  bill 
of  exchange  was  drawn  by  him  in  a representative  capacity. 
That,  at  the  time  of  the  drawing  of  the  same,  and  for  a con- 
siderable period  anterior  thereto,  he  was  engaged  in  carry- 
ing on  business  for  Taylor ; that  he  drew  the  bill  of  exchange 
on  Taylor,  as  his  agent  and  not  otherwise,  and  that  the  bank 
had  full  knowledge  of  this  fact. 

This  evidence  was  excluded  by  the  court,  and  is  one  of 
the  grounds  of  complaint. 

We  see  no  error  in  the  rejection  of  this  evidence.  If  the 
defendant  is  liable  as  drawer  of  this  negotiable  instrument, 
that  liability  must  be  determined  by  the  instrument  itself. 
Parol  evidence  can  never  be  admitted  for  the  purpose  of 
exonerating  an  agent  who  has  entered  into  a written  con- 
tract in  which  he  appears  as  principal,  even  though  lie  should 
propose  to  show,  if  allowed,  that  he  disclosed  his  agency 
and  mentioned  the  name  of  his  principal  at  the  time  the 
contract  was  executed.  When  a simple  contract,  other  than 
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a bill  or  note,  is  made  by  an  agent,  the  principal  whom  he 
represents  may,  in  general,  maintain  an  action  upon  it  in 
his  own  name,  and  parol  evidence  is  admissible,  although 
the  contract  is  in  writing,  to  show  that  the  person  named  in 
the  contract  was  an  agent,  and  that  he  was  acting  for  his 
principal.  Such  evidence  does  not  deny  that  the  contract 
binds  those  whom  on  its  face  it  purports  to  bind,  but  shows 
that  it  also  binds  another.  Nash  v.  Towne,  5 Wallace,  703. 

In  the  case  of  Jones  v.  Litlledale,  6 Adolphus  & Ellis,  486, 
Lord  Denman,  delivering  the  judgment  of  the  court,  lays 
down  this  as  a general  proposition,  “ that  if  the  agent  con- 
tracts in  such  form  as  to  make  himself  personally  responsi- 
ble, he  cannot  afterward,  whether  his  principal  were  or 
were  not  known  at  the  time  of  contract,  relieve  himself  from 
that  responsibility.” 

In  many  cases  it  is  held  that  parol  evidence  may  be  intro- 
duced to  charge  an  undisclosed  principal,  but  never  to 
exonerate  an  agent  who  has  made  himself  personally  liable. 
2 Smith’s  Leading  Cases,  224  (marginal). 

Is  Thomas  R.  Tanuatt  personally  liable  on  this  bill  of 
exchange?  “The  rule  is  well  settled,”  says  Mr.  Story, 
“ that,  as  to  agents,  if  they  draw  or  indorse  or  accept  bills 
in  their  own  names,  although  on  account  and  for  the  benefit 
of  their  principals,  they  are  held  personally  liable,  because 
they  alone  can  be  treated  on  the  face  of  the  bills  as  parties. 
If  they  would  bind  their  principals,  they  must  draw,  indorse 
or  accept  the  bills  in  the  name  of  their  principals,  and  sign 
for  them  and  in  their  names.”  It  is  further  added  in  a note, 
“ that,  in  order  to  bind  the  principal  and  exonerate  himself, 
the  agent  should  regularly  sign  thus : ‘ A B by  C D,  his 
agent,’  or  ‘C  D for  A B.’  But  in  practice  there  are 
innumerable  deviations  from  this  simple  and  appropriate 
form,  and  the  decisions  upon  the  various  cases  which  have 
arisen  in  courts  of  justice  involve  much  conflict  of  doctrine 
and  opinion,  and  do  not  seem  always  to  have  proceeded 
upon  any  uniform  principle  of  interpretation.”  See  Story 
on  Bills  of  Exchange,  § 97. 

In  the  case  of  The  City  of  Detroit  v.  Jaclison,  1 Doug. 
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115,  the  judge,  in  delivering  the  opinion  of  the  court,  after 
reviewing  the  numerous  cases  on  the  subject,  says:  “In 
these  and  numerous  other  cases  of  the  same  class,  the 
courts  have  simply  looked  to  the  form  of  the  instrument 
itself  in  order  to  ascertain  whether  it  is  the  contract  of  the 
principal  or  of  the  agent  personally.  If,  by  the  terms  of 
the  agreement,  a party  describing  himself  as  agent  under- 
takes to  do  certain  things,  the  mere  addition  of  the  word 
* agent ,’  or,  indeed , any  other  designation  which  he  may 
add  to  his  name , will  not  make  it  the  contract  of  liis  prin- 
cipal. Such  addition  will  be  regarded  as  mere  description, 
and  will  not  have  the  effect  of  binding  a third  person  who 
is  not,  in  form,  made  a party  to  the  instr  ument.  It  is  not 
enough  that  the  person  executing  an  instrument  have  power 
as  agent  to  bind  a third  person,  he  must,  in  fact,  make  it 
the  obligation  of  that  person  in  terms  in  order  to  bind  him. 
A familiar  instance  of  the  manner  of  executing  a contract 
by  an  agent  is  found  in  the  case  of  bank  bills.  They  are, 
upon  their  face,  the  promise  of  the  corporation  by  which 
they  were  issued,  though  signed  by  the  president  and  cash- 
ier with  an  abbreviation  showing  only  the  capacity  in  which 
they  sign.” 

In  the  case  of  Tucker  v.  Fairbanks  and  others , 98  Mass. 
104,  Gkay,  J udge,  says  : “ The  question,  whether  the  defend- 
ants are  liable  upon  the  face  of  the  bill,  requires  more  con- 
sideration. The  difficulty  is  not  in  ascertaining  the  general 
principles  which  must  govern  the  cases  of  this  nature,  but  in 
applying  them  to  the  different  forms  and  shades  of  expression 
in  particular  instruments  In  order  to  exempt  an  agent  from 
liability  upon  an  instrument  executed  by  him  within  the 
scope  of  his  agency,  he  must  not  only  name  his  principal, 
but  he  must  express,  by  some  form  of  words,  that  the  writ- 
ing is  the  act  of  the  principal,  though  done  by  the  hand  of 
the  agent.  If  he  expresses  this,  the  principal  is  bound  and 
the  agent  is  not.  But  a mere  description  of  the  general 
relation  or  office  which  the  person  signing  the  paper  holds 
to  another  person  or  to  a corporation,  without  indicating 
that  the  particular  signature  is  made  in  the  execution  of  the 
Vol.  I.  — 36 
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office  and  agency,  is  not  sufficient  to  charge  the  principal 
or  to  exempt  the  agent  from  personal  liability.” 

It  is  claimed  that  the  words,  “agent  for  S.  Taylor,”  folly 
indicate  that  Tannatt  signed  the  bill  of  exchange  in  a rep- 
resentative capacity,  and  that  the  engagement  manifests  an 
intent  not  to  bind  himself,  but  to  bind  the  principal.  It 
will  be  observed,  however,  that  Taylor’s  name  as  principal 
nowhere  appears  in  the  body  of  the  instrument  The  money 
was  to  be  charged  to  Tannatt’ s account,  not  Taylor’s.  The 
words,  “agent  for  S.  Taylor,”  may  be  regarded  as  a mere 
description  of  the  general  relation  or  office  which  the  person 
signing  the  paper  holds  to  another  person,  without  indicat- 
ing that  the  'particular  signature  is  made  in  the  execution 
of  the  office  and  agency. 

“Agent  for  a particular  person,”  say's  Gray,  Judge, 
“may  designate  either  the  general  relation,  which  the  per- 
son signing  holds  to  another  party,  or  that  the  particular 
act  in  question  is  done  in  behalf  of,  and  as  the  very  con- 
tract of,  that  other  ; and  the  court,  if  such  is  manifestly  the 
intention  of  the  parties,  may  construe  the  words  in  the  lat- 
ter sense.” 

But  how  is  this  manifest  intent  to  be  learned  ? Clearly 
from  the  whole  instrument.  In  affixing  the  words,  “agent 
for  S.  Taylor,”  it  is  possible  that  he  designed  them  as  a 
memorandum,  to  be  used  in  a settlement  he  might  afterward 
make  with  Taylor.  The  signature  of  the  defendant  does  not 
purport  to  have  been  made  in  behalf  of  a principal.  They 
do  not  expressan  act  of  agency',  as  the  words  “A  B ” for  “0 
D ” would.  They  are  mere  description.  I agree  that  no 
precise  form  of  words  is  indispensable  to  the  execution  of 
an  instrument  by  an  agent  for  a principal.  But  it  must 
appear  in  some  way  that  the  instrument  is  executed  in 
behalf  of  the  principal,  or  it  cannot  be  his  act. 

It  is  not  unusual  for  one  who,  as  surety,  executes  a joint 
bond  with  the  principal  debtor,  to  annex  to  his  name  the 
character  in  which  he  signs.  But  then  there  is  no  doubt 
that  he  is  liable  to  the  creditor.  Had  the  signature-  been 
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“Thos.  R.  Tannatt,  agent  of  S.  Taylor,”  it  would  hardly 
be  contended  that  it  was  Taylor’s  bill  of  exchange. 

But  it  is  claimed  that  this  form  of  signature  has  been 
repeatedly  adjudged  good  by  the  supreme  court  of  Massa- 
chusetts. I admit  that  it  has  been  so  held  in  Ballou,  v.  Tal- 
bot, 16  Mass.  461,  but  the  decision  in  that  case,  while  it- has 
been  followed  there,  has  not  quieted  discussion,  even  in  that 
State.  In  the  case  of  Jefts  and  Wife  v.  York,  4 Cushing, 
371,  the  signature  was  “S.  D.  York,  agent  for  the  Freewill 
Baptist  Church,”  but  the  body  of  the  note  sued  on  contained 
the  name  of  the  principal,  and  it  was  the  principal  that 
made  the  promise,  and  the  case  turned  upon  that  fact. 

In  the  case  of  Barlow  v.  The  Congregational  Society, 
etc.,  3 Allen,  461,  this  subject  is  again  considered,  and 
Gray,  J.,  remarks:  “All  the  decisions  of  this  court  upon 
unsealed  instruments,  since  the  case  of  Mann  v.  Chandler, 
9 Mass.  335,  have  required  something  more  than  a mere 
description  of  the  general  relation  between  the  agent  arid 
the  principal  in  order  to  make  them  the  contracts  of  the 
latter." 

Again,  he  says : “ But  wherever  it  appears  upon  the  face 
of  a simple  contract,  made  by  an  agent  of  one  named 
therein,  and  whom  he  can  legally  bind  thereby,  that  he 
acts  as  agent  and  intends  to  bind  his  principal,  the  law  will 
give  effect  to  the  intention  in  whatever  form  expressed.” 
“ In  short,  the  note  not  only  names  the  principal,  describes 
the  relation  between  the  principal  and  the  agent,  and  declares 
the  note  to  be  made  in  execution  of  the  agency,  but  it  can- 
not take  effect  according  to  its  terms,  except  as  the  note  of 
the  principal.  As  the  intention  to  bind  the  defendants  thus 
appears  upon  the  face  of  the  note,  the  judgment  must  be 
affirmed.” 

If,  as  it  has  been  held  in  this  and  in  the  case  in  98  Mass., 
that  the  words  “Agent  for  A B ” may  be  taken  as  a 
description  of  the  general  relation  between  the  agent  and 
the  principal,  it  seems  to  me  a forced  construction  to  say, 
that  a signature  in  that  form  must  also  be  taken  as  indicat- 
ing a manifest  intent  to  bind  the  principal. 
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In  the  case  of  Offal  v.  Ayres,  7 Monr.  350,  the  form  of 
the  signature  was  “For  B.  Ayres,  W.  B.  Ayres,'’  and  the 
court  held  it  to  he  the  note  of  W.  B.  Ayres. 

In  the  case  of  Webb  v.  Burke,  5 B.  Monr.,  it  is  said  to  be 
well  settled,  that  if  in  the  body  of  a writing,  A B,  as  agent, 
binds  C D,  and  then  signs  it  “A  B,  agent  for  C D,”  the 
writing  is  that  of  C D. 

In  the  case  of  Cook  & Co.  v.  Sanford,  3 Dana,  the  note 
was  “One  day  after  date  we  promise,”  etc.,  and  signed 
“ V.  McKnight  for  N.  B.  Cook  & Co.”  The  court  say,  in 
this  case,  the  words  “we  promise”  show  that  the  promise 
was  intended  to  be  made  by  a plurality  of  individuals,  and 
there  would  be  an  inconsistency  in  supposing  it  to  be  the 
agent  who  promised. 

It  will  be  observed,  that  this  cause  is  not  made  to  rest  on 
the  form  of  the  signature,  but  what  appears  in  the  body  of 
the  instrument,  and  which  unmistakably  shows  that  the 
principal  and  not  the  agent  was  intended  to  be  bound.  See, 
also,  Downer  v.  Collin , 26  Ala.  591. 

In  the  case  of  De  Witt  v.  Wallin,  4 Seld.  571,  the  form 
of  the  signature  was  “ David  Ilubbell  Hoyt,  agent  for  the 
churchman.”  Gardner,  Ch.  J.,  says  in  commenting  on  this 
signature,  “ It  is  not  sufficient  that  he  describes  himself  as 
agent,  he  must  give  a right  of  action  against  the  principal. 
Here  the  promise  is  not  by  the  defendant  or  the  churchman, 
nor  by  Hoyt  for  them  or  either  of  them,  or  in  their  behalf, 
but  for  himself.  The  formula  used  by  him  in  the  signature 
to  the  note  in  controversy  has  been  determined  in  this  and 
other  States,  to  create  an  obligation  on  the  part  of  the  agent 
personally,  and  not  in  behalf  of  the  principal.  I can  see 
no  good  reason  for  relaxing  the  principle  of  these  decisions. 
We  may  conjecture,  that  the  affix  to  the  name  of  Hoyt  was 
designed  by  him  to  answer  some  other  purpose  than  simply 
to  designate  his  person.  He  may  have  supposed  that  it 
created  a contract  upon  the  part  of  the  defendant,  or  what 
is  more  probable,  he  may  have  designed  it  as  a memoran- 
dum to  enable  him  to  determine  thereafter  from  what  fund 
the  note  should  be  paid,  and  to  guide  him  in  making  up 
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his  account  with  the  churchman  or  with  the  defendant 
personally.  It  is  sufficient  to  defeat  the  action  that  this 
•purpose  is  equivocal,  that  the  language  does  not  necessarily, 
or  by  fair  and  reasonable  construction,  create  an  assumpsit 
on  the  part  of  the  defendant,  whether  known  as  William 
Walton  or  as  ‘the  Churchman.’  There  is  no  great  hard- 
ship in  requiring,  that  if  one  man  undertakes  to  oblige 
another  by  note,  bill  of  exchange  or  other  commercial 
instrument,  he  should  manifest  his  purpose  clearly  and 
intelligibly,  or  that  his  principal  will  not  be  bound,  what- 
ever may  be  the  result  in  reference  to  himself.” 

I am  aware  that  in  this  case  Pahkek,  J.,  also  delivered 
an  opinion,  but  I am  unable  to  see  that  it  militates  in  any 
degree  against  the  doctrine  laid  down  by  Gardiner.  At  all 
events  in  the  case  of  Fiske  v.  Eldridge,  12  Gray,  474,  this 
case  is  quoted  with  approval.  See,  also,  98  Mass.  100. 

I confess  that,  after  a most  careful  consideration  of  the 
Massachusetts  cases,  1 fail  to  appreciate  the  soundness  of  a 
rule  which  declares  that  the  words  “agent  for”  maybe 
taken  on  the  one  hand  as  a description  of  the  general  rela- 
tion which  the  person  signing  holds  to  another,  and  on  the 
other  hand  as  showing  that  the  particular  act  in  question  is 
done  in  behalf  of,  and  as  the  very  contract  of,  that  other. 
If  these  words  are  open  to  this  two-fold  interpretation, 
when  and  how  is  the  proper  use  of  them  to  be  determined  1 
Under  what  circumstances  will  the  court  regard  them  as 
words  of  description,  and  when  as  indicating  that  the  par- 
ticular signature  is  made  in  the  execution  of  the  office  and 
agency  1 Is  it  to  be  a matter  of  legal  whim  and  caprice,  or 
is  the  application  to  be  made  under  fixed  rules  on  recog- 
nized principles  ? In  the  case  of  Tucker  v.  Fairbanks,  98 
Mass.  106,  the  court  say  that  the  latter  construction  may 
be  given,  when  such  is  manifestly  the  intention  of  the  par- 
ties. The  intent  to  bind  the  principal,  therefore,  must  be 
manifest  before  the  courts  should  construe  the  words  in  the 
latter  sense.  If  this  intent  is  to  be  derived  from  the  form 
of  the  signature,  there  ought  certainly  to  be  some  particular 
shade  given  to  the  words  by  the  writer  of  them,  so  that  we 
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might  learn  when  they  are  to  be  used  in  the  one  sense  and 
when  in  the  other.  No ! we  must  look  elsewhere.  Not 
outside  the  instrument,  because  the  liability  of  the  drawers 
of  a negotiable  instrument  must  be  determined  from  the 
instrument  itself;  but  look  to  the  whole  instrument  and 
from  the  body  of  the  contract,  taken  together  with  the  sig- 
nature, determine  whether  it  gives  a right  of  action  against 
the  principal.  If  it  does,  then  it  exempts  the  agent;  other- 
wise, he  is  responsible.  If  by  his  act  of  signing  he  has  left 
it  doubtful  whether  another  or  himself  is  to  be  bound,  the 
doubt  is  to  be  resolved  against  him,  and  especially  in  cases 
of  negotiable  paper,  where  the  rule  is  well  settled,  that  who- 
ever takes  it  enters  into  a contract  with  the  parties  who 
appear  on  the  face  of  it,  and  cannot  look  to  others  for  pay- 
ment. 12  Gray,  481. 

While  we  hold  that  a person  may  draw,  accept  or  indorse 
a bill  by  his  agent,  and  it  will  be  obligatory  upon  him  as 
though  it  was  done  by  his  own  hand,  still  the  agent,  in  such 
case,  must  either  sign  the  name  of  the  principal  to  the  bill, 
or  it  must  appear  on  the  face  of  the  hill  itself  in  some  way 
or  other,  that  it  was  in  fact  done  for  him,  or  the  principal 
will  not  be  bound.  See  Sayre  v.  Nichols,  7 Cal.  541. 

If  we  look  at  the  body  of  this  bill  of  exchange  there  is 
nothing  in  it  showing  any  intention  to  make  Taylor  liable. 
To  hold  him  liable,  we  must  rest  our  judgment  wholly  on 
the  form  of  the  signature.  And  we  have  already  shown 
that  a signature  of  that  kind  can  be  taken  as  a mere  descrip- 
tion of  the  relation  w'hicli  the  party  signing  bears  to  another, 
or  as  showing  that  the  particular  act  in  question  is  done  in 
behalf  of,  and  as  the  very  contract  of,  that  other. 

We  feel  that  it  is  unsafe  to  adopt  this  latter  construction, 
unless  it  appears  from  the  whole  instrument  that  it  was  the 
manifest  intent  of  Tannatt  to  bind  Taylor.  In  my  judgment 
there  is  nothing  manifesting  this  intent,  and  thejudgment 
should  be  affirmed. 

My  brother  Eyster  fully  concurring  with  me  in  this  opin- 
ion, the  judgment  below  is  affirmed. 
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Hallett,  C.  J.,  dissenting.  Appellant  was  charged  as 
drawer  of  certain  drafts  signed  by  him  as  follows  : “Thos. 
It.  Tannatt,  agent  for  S.  Taylor,”  and  the  question  is,  whether 
lie  is  liable  in  that  character.  Appellant  appears  to  have 
been  the  agent  of  Taylor,  or  at  all  events  he  proposed  to 
show  upon  the  trial  that  he  was  such  agent,  and  that  he 
had  authority  from  Taylor  to  draw  these  drafts  If  such 
were  the  facts,  it  appears  to  me  that  the  signature  was  suffi- 
cient to  bind  Taylor,  and  relieve  appellant  from  liability. 
This  precise  formula  has  often  been  held  sufficient  to  bind  the 
principal,  and  T think  that  as  to  these  words,  the  question 
should  be  regarded  as  settled.  Ballou  v.  Talbott , 16  Mass. 
460  ; Barlow  v.  Cong.  Society  of  Lee,  8 Allen,  460  ; Tucker 
Manf.  Co.  v.  Fairbanks,  98  Mass.  101  ; Hooey  v.  Magill, 
2 Conn.  680  ; 1 Am.  Lead.  Cases  (4th  ed.),  612,  629,  and  cases 
cited.  Against  these  authorities  is  the  opinion  of  Gardi- 
ner, C.  J.,  in  Be  Witt  v.  Walton,  9 N.  Y.  (5  Seld.)  672. 
In  this  case  Pakker,  J.,  gives  another  ground  for  his  opin- 
ion, and  it  does  not  appear  whether  the  other  members  of 
the  court  concurred  with  him  or  with  the  chief  justice,  and 
therefore  it  caunotbe  said  that  the  court  decided  in  that  case 
that  in  this  method  of  signing  the  agent  binds  himself  and 
not  his  principal.  I think  that  the  weight  of  authority  is 
against  the  ruling  of  the  court  below,  and  that  the  judg- 
ment should  be  roversed.  AJKrmetl. 

Bill  ok  Ekohamok.  — Latkn't  Amiiku  itv.  - Pnrol  evidence  In  admissible  to  explain  a 
latent  ambiguity  in  it  Mil  ««f  exchange:  Hagnr  v.  Hire.  4 < vdo.  ‘.H,  where  the  court  say  that  they 
cannot  assent  to  the  din-trine  laid  down  In  the  principal  ca«e,  " a doctrine  whose  tendency  in  to 
defeat  miller  than  effectuate  the  intention  of  the  pur  ties  to  \»  ritteu  contracts." 


Allen  v.  Eldhidge. 

Married  woman  — may  recover  her  earnings.  By  chapter  60,  Revised 
Statutes,  454,  a husband  is  deprived  of  all  interest  in  the  labor  of  his 
wife,  rendered  to  third  persons,  and  a married  woman  may  maintain  an 
action  in  her  own  name  to  recover  her  earnings. 

Married  woman’s  ownership  of  property  must  be  proved.  Where  husband 
and  wife  are  living  together,  and  there  is  no  evidence  as  to  the  ownership 
of  provisions  and  articles  of  household  use,  the  presumption  is  that 
they  belong  to  the  husband. 
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Ikstbdctioss  — muet  be  applicable  to  the  evidence.  Where  there  In  no  evidete* 
to  dhow  that  the  plaintiff  la  the  owner  of  personal  property,  it  is  error  to 
instruct  the  jury  that  if  the  defendant  took  and  need  the  property  of  the 
plaintiff  he  is  liable  to  her  for  its  value. 

Error  to  District  Court , Jefferson  County. 

Mr.  8.  E.  Browne,  for  plaintiff  in  error. 

Mr.  Joseph  Mann,  for  defendant  in  error. 

Hallett,  C.  J.  The  declaration  in  this  case  contains  the 
common  counts  for  work  and  labor,  goods  sold  and 
delivered,  etc.,  to  which  plaintiff  in  error  pleaded  a set-off 
and  the  general  issue.  The  evidence  is  given  in  the  bill  of 
exceptions,  and  relates  to  a sale  of  goods  to  plaintiff  in 
error,  and  work  and  labor  done  for  him  by  defendant  in 
error.  The  evidence  shows  that  defendant  in  error  was,  at 
the  time  the  action  accrued,  and  at  the  time  of  trial,  a 
married  woman,  living  with  her  husband,  and  it  is  upon 
this  fact  that  her  right  to  recover  in  this  action  is  denied. 

At  common  law  this  action  was  not  maintainable,  and  it 
becomes  necessary  to  inquire  whether  it  is  sustained  by 
chapter  00  of  the  Revised  Statutes,  entitled  “ Married 
Women.”  That  chapter,  so  far  as  it  relates  to  the  questions 
to  be  considered,  is  as  follows  : 

Sec.  1.  “The  property,  real  and  personal,  which  any 
woman  in  this  territory  may  own  at  the  time  of  her  mar- 
riage, and  the  rents,  issues,  profits  and  proceeds  thereof, 
and  any  real,  personal  or  mixed  property  which  shall  come 
to  her  by  descent,  devise  or  bequest,  or  the  gift  of  any 
person  except  her  husband,  including  presents  or  gifts  from 
her  husband,  as  jewelry,  silver  table-ware,  watches,  money 
and  wearing  apparel,  shall  remain  her  sole  and  separate 
property,  notwithstanding  her  marriage,  and  not  be  subject 
to  the  disposal  of  her  husband,  or  liable  for  his  debts.” 

Sec.  2.  “ Any  married  woman,  while  married,  may  bar 
gain,  sell  and  convey  her  personal  property,  .and  enter  into 
any  contract  in  reference  to  the  same  as  if  she  were  sole.” 
Sec.  3.  “ Any  woman  may,  while  married,  sue  and  be 
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sued  in  all  matters  having  relation  to  her  property,  person 
or  reputation,  in  the  same  manner  as  if  she  were  sole.” 

Sec.  6.  “ Any  married  woman  may  carry  on  any  trade 
or  business,  and  perform  any  labor  or  services  on  her  sole 
and  separate  account,  and  the  earnings  of  any  married 
woman  from  her  trade,  business,  labor  or  services  shall  be 
her  sole  and  separate  property,  and  may  be  used  and  invested 
by  her  in  her  own  name,  and  she  may  sue  and  be  sued  as 
if  sole  in  regard  to  her  trade,  business,  labor,  services  and 
earnings,  and  her  property  acquired  by  trade,  business  and 
services,  and  the  proceeds  thereof,  may  be  taken  on  any 
execution  against  her.” 

The  right  of  a married  woman  to  the  proceeds  of  her  own 
labor,  under  this  statute,  cannot  be  doubted.  The  language 
of  the  act  is  clear  and  explicit,  and  the  husband  is  deprived 
of  all  interest  in  the  labor  of  his  wife,  rendered  to  third  per- 
sons. It  may  be  contended  that  the  words  “on  her  sole 
and  separate  account,”  in  the  first  clause  of  section  6, 
restrict  the  woman’s  right  to  cases  in  which  she  declares  her 
intention  to  appropriate  the  proceeds  of  her  labor  to  her 
own  use.  But  there  is  little  room  for  such  construction. 
It  must  be  presumed  that  every  one  who  labors  for  hire 
is  seeking  his  own  personal  emolument ; for  men  do  not 
sow  that  others  may  reap.  The  highest  claim  to  the  fruits 
of  labor  is  vested  in  him  who  performs  it,  and  none  other 
need  be  asserted.  We  do  not  doubt  the  right  of  defendant 
in  error  to  recover  in  her  own  name  the  value  of  her  ser- 
vices personally  rendered  to  plaintiff  in  error,  and  tins, 
whether  the  contract  for  payment  is  express  or  implied. 

As  to  the  merchandise  alleged  to  have  been  sold  to  plain- 
tiff in  error,  we  have  greater  difficulty..  It  seems  that  in 
the  month  of  July,  1867,  defendant  in  error,  with  her  hus- 
band, lived  on  plaintiff’s  farm,  but  not  in  the  house  occupied 
by  h iin.  While  there,  she  was  engaged  by  plaintiff  in 
error  to  keep  house  for  him,  and  with  her  husband  removed 
into  plaintiff’ s house,  carrying  with  her  a quantity  of  lard 
and  other  articles  of  household  use,  which  she  testified 
were  purchased  by  plaintifT  in  error  from  her.  There  is  no 
VOL.  L — 37 
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evidence  as  to  the  ownership  of  these  articles,  except  that 
they  were  in  possession  of  defendant  in  error  and  her  hus- 
band. So  far  as  we  know,  the  husband  and  wife  were  living 
together  in  the  full  enjoyment  of  marital  rights,  and  the 
husband  managing  and  controlling  his  family  affairs.  In 
such  case,  we  think  there  can  be  no  presumption  that 
articles  of  food  plainly  intended  for  family  use  are  the  sep- 
arate property  of  the  wife.  As  we  have  seen,  the  law  gives 
to  a married  woman  the  personal  property  which  she  has  at 
marriage,  and  such  as  may  come  to  her  during  coverture, 
by  descent,  etc.,  and  such  as  she  may  acquire  in  trade  or 
business,  but  there  is  nothing  to  show  that  these  articles 
came  in  any  of  these  ways.  In  the  absence  of  evidence  to 
show  the  separate  ownership  of  the  wife,  the  law  will  pre- 
sume that  they  were  owned  by  the  husband,  there  being 
nothing  in  this  statute  to  change  this  common-law  intend- 
ment. But  it  may  be  said  that  there  was  an  express  prom- 
ise to  pay  defendant  in  error  for  these  goods,  upon  which 
an  action  would  lie  by  her  and  her  husband  jointly,  and, 
therefore,  her  suit  can  only  be  defeated  by  plea  in  abatement. 
We  know  that,  upon  a promissory  note  or  covenant  made 
to  the  wife  during  coverture,  husband  and  wife  may  sue  as 
plaintiffs,  and  if  the  wife  sue  alone,  the  non-joinder  of  the 
husband  must  be  pleaded  in  abatement.  Oaters  v.  Madeley, 
6 Mees.  & Weis.  422;  Bendix  v.  Wakeman,  12  id.  97; 
Dalton  v.  Midland  County  Railway  Company , 76  Eng. 
Com.  Law,  474.  But  we  have  not  found  a case  which 
goes  the  length  of  saying,  that  a wife  may  join  her  husband 
in  an  action  upon  an  unwritten  promise  to  the  wife,  made 
upon  a consideration  moving  from  the  husband.  Nor  do 
we  propose  to  discuss  this  question,  for  we  are  not  able  to 
ascertain  from  the  evidence  that  there  was  an  express  prom- 
ise to  defendant  in  error,  rather  than  her  husband.  She 
testifies  that  plaintiff  in  error  promised  to  pay  her,  but  the 
plaintiff  denies  it.  And  if  we  concede  that  her  statement 
is  true,  it  by  no  means  follows  that  there  was  an  undertak- 
ing to  pay  the  wife  instead  of  the  husband.  One  who  is 
dealing  with  a wife,  acting  for  her  husband,  will  ordinarily 
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address  her  in  the  second  person  singular,  without  any 
intention  to  engage  with  her  instead  of  her  husband.  So 
a purchaser  of  dry  goods  will  promise  payment  to  the 
owner’s  clerk,  but  no  lawyer  would  bring  an  action  upon 
such  promise  in  the  name  of  the  clerk.  To  enable  a wife  to 
join  with  her  husband  in  an  action  upon  an  undertaking, 
the  engagement  must  have  been  with  her  distinctly  and 
unquestionably,  and  the  evidence  in  this  case  does  not  show 
such  an  undertaking.  Again,  the  jury  were  not  instructed 
that  an  express  undertaking  to  pay  defendant  in  error  for 
this  merchandise  was  essential  to  her  right  of  recovery  ; 
but  they  were  told,  that  if  plaintiff  in  error  took  and  used 
the  property  of  defendant  in  error,  he  was  liable  to  her  for 
its  value.  The  instruction,  as  an  abstract  proposition  of  law, 
is  not  to  be  denied,  but  it  is  not  applicable  to  the  facts  of  this 
case.  There  was  nothing  to  show  that  defendant  in  error 
owned  the  goods,  and  under  this  instruction  the  jury  may 
have  given  undue  weight  to  the  evidence.  The  judgment  of 
the  district  court  is  reversed  with  costs,  and  the  cause  is 
remanded. 

Reversed. 


Jones  v.  Carruthebs. 

Diminution  of  record  — will  not  be  noticed  if  error  appear.  A bill  of  excep- 
tions In  Uie  record  was  not  questioned,  but  It  was  alleged  that  another  hill 
of  exceptions  remained  in  the  court  below.  Error  appearing  In  the  hill  of 
exceptions  contained  in  the  transcript  on  file  a suggestion  of  diminution 
of  the  record  will  not  be  noticed. 

Depositions — taken  without  notice.  Unless  notice  of  the  time  and  place  of 
taking  depositions  he  given  to  the  opposite  party,  they  cannot  be  read 
npon  the  trial  of  the  cause. 

Error  to  Probate  Court , Park  County. 

Mr.  L.  C.  Rockwell,  for  plaintiff  in  error. 

Mr.  J.  Marshall  Paul  and  Mr.  S.  E.  Brown,  for  de- 
fendant in  error. 
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Hallett,  C.  J.  This  cause  was  submitted  to  the  court 
upon  the  twenty -eighth  day  of  July  last,  and  the  parties  then 
entered  into  a written  stipulation  to  the  effect  that  the  plaintiff 
in  error  should  file  abstracts  and  copies  of  his  arguments  by 
the  first  day  of  October  following,  and  that  the  defendant  in 
error  should  join  in  error  and  file  copies  of  his  argument 
by  the  first  day  of  November  following.  The  argument  of 
counsel  for  plaintiff  in  error  was  filed  on  the  thirtieth  day  of 
September  last,  according  to  the  terms  of  the  agreement, 
but  no  argument  upon  the  error  assigned  has  been  filed  by 
counsel  for  defendant  in  error.  We  find  among  the  papers 
in  the  cause  a suggestion  of  diminution  of  the  record  filed 
October  31,  1870,  which  charges  that  a bill  of  exceptions, 
differing  from  that  now  before  us,  has  been  omitted  from 
the  transcript  of  the  record.  Nothing  is  said  as  to  the 
nature  of  the  difference  between  the  omitted  exceptions  and 
those  now  before  us,  nor  is  it  alleged  that  the  bill  of  excep- 
tions given  in  the  transcript  of  the  record  on  file  in  this 
court  is  incorrect  in  any  particular.  Accepting  the  present 
exceptions,  which  we  find  in  the  transcript,  as  truly  taken, 
we  perceive  that  there  is  error  in  the  record,  and  therefore 
it  is  not  necessary  to  await  the  production  of  other  portions 
of  the  record.  Upon  the  trial  of  the  cause,  certain  deposi- 
tions were  read  in  evidence  on  behalf  of  defendant  in  error, 
and  it  does  not  appear  that  plaintiff  in  error  ever  had  notice 
of  the  time  and  place  of  taking  such  depositions.  It  is 
hardly  necessary  to  say  that  depositions  of  witnesses  can- 
not be  given  in  evidence  unless  notice  be  given  of  the  time 
and  place  of  taking  them,  according  to  the  provisions  of 
the  statute.  Counsel  for  plaintiff  in  error  objected  to  the 
reading  of  these  depositions  upon  the  trial  below,  and 
excepted  to  the  ruling  of  the  court  in  admitting  them  to  be 
read  in  evidence,  and  therefore  he  may  renew  his  objection 
here. 

The  judgment  of  the  probate  courtis  reversed,  with  costs, 
tnd  the  cause  is  remanded. 

Reversed. 
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Gallup  et  al.  v.  Wilder  et  al. 

Practice  — attesting  damages  on  default.  In  trespass  de  bonis  upon  default- 
ing the  defendant,  the  damages  must  be  assessed  by  a jury. 

Error  to  Probate  Court , Fremont  County. 

Messrs.  Charles  & Elbert,  for  plaintiff  in  error. 

Per  Curiam.  This  was  an  action  of  trespass  de  bonis 
asportatis,  brought  by  George  G.  Wilder  and  others,  as 
trustees  of  “The  Colorado  Oil  Association,”  against  Francis 
Gallup  et  al.  There  was  a judgment  taken  in  the  court 
below  by  default,  and  the  damages  assessed  without  the 
intervention  of  a jury.  In  a case  of  this  kind  the  assess- 
ment of  damages  by  the  court  was  clearly  erroneous.  A 
jury  should  have  been  called.  See  the  case  of  Jones  v. 
Stevens , ante,  07,  decided  by  this  court.  The  judgment  of 
the  court  below  is  reversed  and  remanded  for  further  pro- 
ceedings. 

Reversed. 


Foster  v.  Tiie  People. 

Construction  of  section  48  of  Criminal  Code , relating  to  mayhem.  The  effect 
of  the  proviso  in  section  43  of  the  Criminal  Code  (Rev.  Stat.  202)  is  to 
reduce  the  crime  in  certain  specified  cases  from  a higher  to  a lower  grade. 

Misdemeanor  — conviction  may  be  had  upon  indictment  for  felony.  A conviction 
for  misdemeanor  may  be  had  upon  an  indictment  for  felony  in  case  where 
the  misdemeanor  is  included  in  the  higher  offense. 

Indictment  for  mayhem  need  not  negative  circumstances  mentioned  in  proviso 
to  section  43.  An  indictment  for  mayhem,  in  which  the  fact  and  the  intent 
are  charged,  is  good  for  the  principal  crime,  mentioned  In  section  43,  and 
also  for  the  misdemeanor  mentioned  in  the  last  clause  of  that  section. 

Instruction  erroneous  as  to  higher  offense,  but  not  as  to  the  lesser.  The  jury 
were  instructed  that,  if  the  injury  was  inflicted  during  a fight  between 
the  prisoner  and  the  prosecuting  witness  had  by  consent,  and  the  prisoner 
wns  the  assailant,  or  the  prosecuting  witness  declined  further  combat  at 
the  time  the  fart  occurred,  the  prisoner  was  guilty.  This  charge,  if  applied 
to  the  higher  offense,  is  erroneous,  but,  if  applied  to  the  inferior  offense,  it 
is  too  favorable  to  the  prisoner. 
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Verdict  of  guilty  — a conviction  of  the  inferior  offense.  The  evidence  being 
clear  that  the  prisoner  bit  off  the  ear  of  the  prosecuting  witness  during  a 
fight  between  them,  assuming  that  the  jury  intended  to  find  that  the  fight 
was  by  consent,  which  is  the  view  most  favorable  to  the  prisoner,  the  ver- 
dict is  still  sufficient  for  the  misdemeanor  defined  in  the  last  clause  of  the 
proviso  to  section  43. 

Practice — error  in  entering  judgment.  The  judgment  of  the  district  court, 
being  for  the  higher  offense,  was  set  aside,  and  the  court  below  was 
directed  to  pronounce  judgment  on  the  verdict  for  the  misdemeanor  speci- 
fied in  the  last  clause  of  section  43  of  the  Criminal  Code. 

Error  to  District  Court , Arapahoe  County. 

Messrs.  Charles  & Elbert,  for  plaintiff  in  error. 

Mr.  V.  D.  Markham,  for  defendant  in  error. 

Hallett,  C.  J.  The  indictment  in  this  case  is  founded 
upon  section  43  of  the  Criminal  Code,  which  reads  as  follows : 
“ Mayhem  consists  in  the  unlawfully  depriving  a human 
being  of  a member  of  his  or  her  body,  or  disfiguring  or  ren- 
dering it  useless.  If  any  person  shall  unlawfully  cut  out 
or  disable  the  tongue,  put  out  an  eye,  slit  the  nose,  ear  or 
lip,  or  disable  any  limb  or  member  of  another,  or  shall 
voluntarily  and  of  purpose  put  out  an  eye  or  eyes,  every 
such  person  shall  be  guilty  of  mayhem,  and  on  conviction 
shall  be  punished  by  confinement  in  the  penitentiary  for  a 
term  not  less  than  one  year  nor  more  than  three  years ; pro- 
vided that  no  person  shall  be  found  guilty  of  mayhem 
where  the  fact  occurred  during  a fight  had  by  consent,  nor 
unless  it  appear  that  the  person  accused  shall  have  been  the 
assailant,  or  that  the  party  maimed  had,  in  good  faith, 
endeavored  to  decline  further  combat ; but,  in  all  other  cases 
where  the  fact  shall  happen  in  actual  fight,  the  party 
accused,  being  thereof  duly  convicted,  shall  be  adjudged 
guilty  of  a high  misdemeanor,  and  punished  by  imprison- 
ment in  the  penitentiary  not  exceeding  one  year,  and  be 
fined  not  excluding  one  thousand  dollars.” 

Our  first  duty  is  to  ascertain  the  true  meaning  of  the  pro- 
viso in  this  section  which  has  been  the  subject  of  much  dis- 
cussion at  the  bar,  and  by  which  the  sufficiency  of  this 
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record  is  to  be  tested.  In  the  first  place,  it  is  to  be  observed 
that  in  that  part  of  the  section  which  precedes  the  proviso, 
mayhem  is  defined  and  punished  by  imprisonment  for  a 
term  of  not  less  than  one  year  nor  more  than  three  years. 
If  the  proviso  were  struck  out  of  the  section  the  crime  and 
its  punishment  would  remain  clearly  ascertained  ; but  it  is 
said,  that  the  proviso  creates  an  exception  in  the  statute, 
which  ought  to  have  been  negatived  in  the  indictment  In 
the  printed  copy  of  the  statute  a period  is  inserted  after  the 
word  “combat,”  and  thus  the  proviso  is  divided  into  two  sen- 
tences, while  it  is  very  evident,  from  the  language  used,  that 
but  one  was  intended.  If  mistakes  of  this  kind  were  less 
common  it  would  hardly  be  necessary  to  comment  upon  the 
necessity  of  overlooking  this  one,  and  I shall  pass  to  the 
consideration  of  the  proviso,  As  if  it  were  properly  punctua- 
ted. Reading  the  proviso  connectedly,  we  find  in  the  first 
place  that  no  person  shall  be  found  guilty  of  mayhem  where 
the  fact  occurred  during  a tight  had  by  consent,  concerning 
which  it  is  only  necessary  to  remark  that  the  reference  is 
to  the  crime  of  mayhem  as  previously  defined  and  punished. 
The  language  of  the  proviso  then  succeeding  is  as  follows : 
“ Nor  unless  it  appear  that  the  person  accused  shall  have 
been  the  assailant,  or  that  the  party  maimed  had  in  good 
faith  endeavored  to  decline  further  combat.” 

The  negative  particle  which  connects  tills  clause  with  the 
preceding,  shows  that  this  also  is  a limitation  upon  the  crime 
defined  and  punished  in  the  clause  which  stands  before  the 
word  provided.  These  two  clauses  of  the  proviso  being 
connected  by  the  disjunctive  nor , we  cannot  say  that  either 
limits  or  qualifies  the  other,  but  both  of  them  must  be 
regarded  as  qualifying  what  comes  before  them.  We  come 
now  to  the  third  and  last  clause  of  the  proviso,  beginning 
with  the  words,  “ but  in  all  other  cases  where  the  fact  shall 
happen  in  actual  tight,”  etc,  and  this,  it  will  be  observed,  is 
not  a denial  or  limitation  of  any  thing  which  stands  before 
it.  It  is  a substantial  clause  prescribing  a punishment  dif- 
ferent from  that  first  mentioned,  in  certain  cases  “ where  the 
fact  shall  happen  in  actual  fight.”  Now,  we  cannot  say 
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that  the  “ other  cases  where  the  fact  shall  happen  in  actual 
fight,”  here  referred  to,  are  those  previously  mentioned  in 
the  proviso,  because  certain  of  those  thus  mentioned,  to  wit : 
the  cases  in  which  the  party  maimed  declines  the  combat 
before  the  fact,  are  expressly  included  in  the  punishment 
first  prescribed. 

Another  construction  is,  however,  open  to  us,  which  is  so 
reasonable  and  just,  and  accords  bo  perfectly  with  the  im- 
port of  the  language,  that  we  do  not  hesitate  to  adopt  it 
By  the  terms  of  the  preceding  clauses,  where  the  injury  is 
inflicted  during  a fight,  had  by  consent,  and  where  the 
accused  was  not  the  assailant,  and  the  injured  party  did 
not  decline  combat  before  the  fact,  the  offender  is  not 
punishable  according  to  the  provisions  of  the  first  part  of 
the  section,  and  these  are  the  other  cases  referred  to  in  the 
last  clause  of  the  proviso.  The  cases  excepted  out  of  the 
first  part  of  the  section,  on  account  of  the  mitigating  circum- 
stances attending  them,  are  visited  with  milder  punishment 
The  only  effect  of  the  proviso,  then,  is  to  reduce  the  offense 
in  certain  specified  cases,  from  a higher  to  a lower  grade. 
Whether  the  higher  offense  is  a felony,  appears  to  be  an  open 
question.  CommomoeaUhv.  Newell,  7 Mass.  244  But  this  is 
not  important,  except  with  reference  to  the  old  rule,  that  a 
conviction  for  misdemeanor  could  not  be  had  upon  an  in- 
dictment for  felony.  As  we  are  not  disposed  to  adopt  that 
rule,  it  seems  unnecessary  to  inquire  whether  mayhem  is 
felony  under  our  law.  Upon  the  point  that  a conviction 
for  misdemeanor  may  be  had  upon  an  indictment  for  felony 
in  cases  where  the  misdemeanor  is  included  in  the  higher 
offense,  counsel  are  referred  to  People  v.  Jackson,  3 Hill, 
92 ; Stewart  v.  State,  5 Ohio,  145.  Upon  what  has  been 
said  of  the  interpretation  of  the  statute,  we  are  now  pre- 
pared to  speak  of  the  sufficiency  of  this  indictment.  The 
criminal  acts  prohibited  by  the  law  are : cutting  out  or  dis- 
abling the  tongue,  putting  out  an  eye,  slitting  the  nose,  ear 
or  lip,  and  the  circumstances  attending  the  act,  as  whether 
it  be  done  in  a fight  had  by  consent,  whether  the  accused 
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were  the  assailant,  etc.,  determine  the  nature  and  aggrava- 
tion of  the  crime  and  the  punishment  to  be  administered. 

The  acts  prohibited  are  criminal  in  a degree  determinable 
by  the  circumstances  attending  them.  Now  it  is  always 
sufficient  in  pleading  to  charge  the  fact,  leaving  matters  of 
excuse  to  come  in  by  way  of  defense.  Mr.  Stark ie  says 
“that  no  indictment  is  sufficient  which  alleges  an  act  or 
omission  in  itself  innocent,  unless  it  proceed  to  disclose 
circumstances  which  render  such  act  or  omission  illegal,” 
and  it  would  be  difficult  to  find  a better  statement  of  the 
rule.  But  when  the  act  is  in  itself  criminal,  it  is  sufficient 
to  charge  it,  leaving  the  prisoner  to  excuse  himself  if  he 
can.  In  Rex  v.  Pemberton,  2 Burr.  1036,  the  rule  is  laid 
down  as  follows  : “ It  is  enough  for  the  prosecutor  to  bring 
the  case  within  the  general  purview  of  the  statute,  upon 
which  the  indictment  is  founded  ; if  that  statute  has  general 
prohibitory  words  in  it  For  where  an  indictment  is 
brought  upon  a statute  which  lias  general  prohibitory 
words  in  it,  it  is  sufficient  to  charge  the  offense  generally 
in  the  words  of  the  statute,  and  if  a subsequent  statute 
or  (as  Mr.  Justice  Foster  and  Mr.  Justice  Wilmot,  who 
spoke  after  Lord  Mansfield  and  Mr.  Justice  Denni- 
son, added),  even  a clause  of  exception,  contained  in  the 
same  statute,  excuses  persons  under  such  and  such  circum- 
stances, or  gives  license  to  persons  so  and  so  qualified  so 
as  to  excuse  or  except  them  out  of  the  general  prohibitory 
words,  that  must  come  by  way  of  plea  or  evidence,  that  the 
party  is  not  within  such  general  prohibition  but  excepted 
out  of  it.” 

So  Mr.  Ciiittt  (1  C.  L.  231  a),  “ In  general  all  matters 
of  defense  must  come  from  the  defendant  and  need  not  be 
anticipated  or  stated  by  the  prosecutor.” 

See,  also,  Commonwealth  v.  Hart,  11  Cush.  130.  The  appli- 
cation ofthisruleto  the  case  under  consideration  is  obvious. 
The  act  prohibited  by  the  law  and  charged  in  this  indictment 
is  biting  off  tire  ear  of  the  prosecuting  witness  Thompson,  and 
this  act  is  criminal  in  a high  or  low  degree,  according  to  the 
relations  of  the  parties,  as  whether  they  were  in  combat, 
Vol.  I.— 38 
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etc.,  at  the  time  of  the  injury.  In  either  case,  the  prose- 
cutor can  do  no  more  than  charge  the  fact  with  the  intent, 
because  this  is  all  that  is  necessary  to  make  out  the  crime. 
To  require  the  pleader  to  negative  the  circumstances,  which 
would  reduce  the  crime  to  the  lower  grade,  would  be  to  an- 
ticipate the  defendant’s  case,  and  this  is  as  unnecessary  as 
it  is  unreasonable. 

We  think  that  the  indictment  is  good,  not  only  for  the 
principal  crime,  but  also  for  the  misdemeanor  defined  in  the 
last  clause  of  the  proviso.  As  before  observed,  the  criminal 
act  is  the  same  whatever  the  circumstances  attending  its 
commission.  It  is  like  a case  of  homicide  which  may  be 
murder  or  manslaughter,  according  to  the  relations  of  the 
prisoner  and  deceased  at  the  time  of  the  fact.  As  we  have 
seen,  the  pleader  could  not  do  more  than  negative  the  cir- 
cumstances which  will  reduce  the  crime,  and  if  this  had  been 
done  the  indictment  would  still  be  good  for  the  smaller 
offense.  The  greater  includes  the  less,  and  the  indictment 
without  such  negative  averments  must  still  be  good  for  the 
smaller  offense. 

Upon  the  trial  below,  the  jury  were  instructed  that  if  the 
injury  was  inflicted  during  a fight  between  Foster  and  Thomp- 
son, had  by  consent,  and  Foster  was  the  assailant,  or  Thomp- 
son declined  the  combat  at  the  time  the  fact  occurred,  the 
accused  was  guilty.  Considered  with  reference  to  the  higher 
crime,  this  charge  does  not  conform  to  the  views  expressed 
in  this  opinion,  but  applied  to  the  inferior  offense,  the  charge 
is  too  favorable  to  the  plaintiff  in  error.  There  is  evidence 
tending  to  show,  and  probably  the  jury  found,  that  Thomp- 
son, the  prosecuting  witness,  entered  into  the  combat  volun- 
tarily. That  Foster  and  Thompson  did  fight,  and  that  dur- 
ing the  struggle  the  former  bit  off  the  ear  of  the  latter,  under 
circumstances  peculiarly  atrocious,  is  upon  the  evidence 
beyond  all  doubt.  Whether  the  fight  was  by  consent  is 
not  so  clear,  but  upon  the  evidence  and  the  instructions  of  the 
court  the  jury  may  have  found  that  fact.  Assuming  that 
the  jury  intended  to  fitvl  that  the  fight  was  by  consent,  which 
is  the  view  most  favorable  to  the  plaintiff  in  error,  this  ver- 


Digitized  by  Google 


1871.]  Deitsch  v.  Wiggins  et  al.  299 

diet  is  still  sufficient  for  the  misdemeanor  defined  in  the  last 
clause  of  the  proviso.  Beyond  all  doubt  he  is  guilty  of  the 
inferior  offense,  and  admitting  the  full  force  of  every  objection 
that  he  makes  to  this  record,  he  stands  convicted  of  it.  The 
new  testimony  which  he  desires  to  introduce  upon  another 
trial  of  the  cause  would  not  free  him  from  this  guilt,  aud 
therefore  it  would  be  useless  to  give  him  an  opportunity  to 
present  it.  The  judgment  of  the  district  court  is  too  large, 
and  therefore  it  must  be  reversed  and  set  aside.  But  the 
ends  of  justice  do  not  require  that  another  trial  of  the  cause 
shall  be  had,  and  therefore  the  district  court  of  Arapahoe 
county  is  directed  to  enter  judgment  upon  the  verdict  of  the 
jury,  as  for  the  misdemeanor  mentioned  in  the  last  clause 
of  section  43  of  the  Criminal  Code,  and  the  said  plaintiff  iu 
error  shall  attend  before  said  district  court  on  the  first  day 
of  the  next  term  thereof,  and  from  day  to  day  thereafter 
until  discharged  by  that  court,  in  order  that  judgment  may 
be  pronounced  against  him. 

• Jieversed. 


Deitsch  v.  Wiggins  et  aL 

Trespass — plea  of  justification.  In  trespass  de  bonis  against  an  attaching 
creditor  who  justifies  under  the  writ  he  must  aver  and  prove  a debt  dne 
from  the  attachment  defendant  to  him. 

Pleading  — must  be  good  as  to  all.  If  two  or  more  in  pleading  join  in  a defense 
which  is  sufficient  for  one  but  not  for  others,  the  plea  is  bad  as  to  all. 

The  sherifl*  who  levied  the  writ  of  attachment  joined  with  the  attaching  cred 
itor  in  a plea  of  justification  insufficient  as  to  the  latter,  and  the  defense 
was  not  available  to  either  of  them. 

Plea  defective  — issue  thereon.  A plea  defective  in  substance  is  not  cured 
by  joining  issue  thereon  unless  the  defects  are  supplied  in  the  replication. 

Plea  defective  in  substance.  A plea  substantially  defective  presents  no  defense 
to  the  action,  and  evidence  of  the  facts  alleged  therein,  or  of  those  omitted 
therefrom,  cannot  be  received  although  issue  is  joined  thereon. 

In  trespass  de  bonis  by  a vendee  of  goods  against  creditors  of  the  vendor,  who 
have  taken  the  goods  in  attachment,  the  latter  cannot  show  that  an  agent 
who  made  the  sale  acted  without  authority  from  the  vendor,  unless  they 
also  show  a debt  due  from  the  vendor  to  them. 


Digitized  by  Google 


300 


Deitsch  v.  Wiggins  et  al. 


[Feb.  T., 


Plea  of  justification  must  be  special.  In  trespass  de  bonis  the  defense  that 
the  goods  were  taken  under  attachment  against  n third  person  is  not 
admissible  under  the  general  issue. 

Measure  of  damages  in  trespass.  In  trespass  de  bonis  the  plaintiff  may 
recover  the  highest  market  price  of  the  goods  taken. 

Appeal  from  District  Court,  Oilpin  County. 

Trespass  by  the  vendees  of  merchandise  against  creditors 
of  the  vendor,  who  had  taken  the  goods  in  attachment  and 
the  sheriff  who  levied  the  writ. 

The  pleadings  are  sufficiently  stated  in  the  opinion  of  the 
court. 

P.  M.  Martin  testified,  that  the  goods  were  taken  by  the 
sheriff  from  the  possession  of  appellee’s  agent,  and  that  he 
invoiced  the  goods  by  the  direction  of  the  sheriff,  at  cost 
and  freight  added  ; that  the  invoice  price  was  $2,315.90 ; that 
the  goods  might  be  sold  for  this  amount  with  good  manage- 
ment ; but  that  he  did  not  think  them  worth  more  than 
seventy-five  cents  on  the  dollar  of  the  invoice  price ; that 
he  would  not  give  more  than  that  amount;  but  that  it 
would  not  be  difficult  to  get  cost  for  them,  that  the  cash 
valuation  is  the  amount  added  upon  the  invoice. 

Charles  C.  Post  testified,  that  he  was  present  when  the 
goods  were  taken  away,  and  saw  the  sheriff  and  appellant 
there,  that  appellant  was  engaged  in  selecting  the  goods 
from  the  shelves  as  they  were  being  packed. 

Defendants  below  offered  to  prove,  by  Charles  E.  Sher- 
man, that  the  goods  taken  were  part  of  the  stock  of 
merchandise  of  Oliver  S.  Buell,  who  did  business  under  the 
name  and  style  of  0.  S.  Buell  & Co.  ; that  the  witness, 
Charles  E.  Sherman,  was  the  clerk  of  said  O.  S.  Buell  for 
the  space  of  about  six  months  prior  to  the  6th  day  of  May, 
1887 ; that  for  two  or  three  months  prior  to  the  2d  or 
6th  day  of  May,  1867,  the  said  Buell  was  absent  from  the 
said  territory  of  Colorado  ; that  during  the  absence  of  the 
said  Buell,  said  Sherman  was  the  clerk  of  said  Buell,  to 

m 

carry  on  the  regular  business  of  said  Buell  in  Central  City, 
which  was  retailing  clothing  and  merchandise ; that  the 
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said  Sherman  had  no  right  or  authority  whatever  to  sell  or 
dispose  of  the  entire  stock  of  goods  of  said  Buell,  but  was 
only  authorized  to  sell  in  the  regular  course  of  business ; 
that  on  the  29th  day  of  April,  1867,  John  Q.  Hart,  agent 
of  the  plaintiffs,  well  knowing  that  the  said  Sherman  was  not 
authorized  to  sell  the  entire  stock  of  goods,  fraudulently 
agreed  and  combined  and  confederated  with  the  said  Sher- 
man to  make  a pretended  purchase  of  the  entire  stock  of 
goods,  for  the  purpose  of  hindering,  delaying  and  defraud- 
ing the  defendants,  Moritz  Deitsch,  Isidor  Deitsch  and 
Jonas  Deitsch,  defendants  herein,  and  other  creditors  ; that 
the  said  Hart  well  knew  that  the  said  Jonas  Deitsch,  Moritz 
Deitsch  and  Isidor  Deitsch  were  creditors  of  said  Buell  to 
a large  amount,  and  that  such  sale  was  designed  by  him 
to  cheat,  hinder  and  defraud  said  defendants ; that  said 
stock  of  goods  was  worth  $10,000,  but  was  sold  to  said 
Hart,  Wiggins  & Co.,  for  a grossly  inadequate  sum  ; 
that  whatever  money  was  paid,  if  any,  or  securities  given, 
were  so  concealed,  smuggled  and  managed  as  to  protect 
and  place  it  beyond  the  reach  of  the  defendants  and  for  the 
benefit  of  the  said  Buell,  Hart,  Wiggins  & Co.,  John  Q. 
Hart  and  said  Sherman,  to  which  evidence  plaintiffs  objected, 
and  the  court  sustained  the  objection. 

Defendants  then  offered  the  affidavit,  bond  and  sheriff’s 
return  in  the  suit  of  Deitsch  & Bros,  against  Buell,  to 
which  plaintiffs  objected,  and  the  objection  was  sustained. 

The  court  gave  the  following  instructions  to  the  jury  at 
the  request  of  the  plaintiffs  below : 

The  court  is  asked  to  instruct  the  jury,  that  the  defend- 
ants are  not  entitled  to  have  the  goods  and  chattels  taken 
by  them  appraised  or  valued  at  the  wholesale  price,  but 
the  jury  may  find  the  goods  and  chattels  of  the  value  they 
would  bring  in  market  at  retail. 

If  the  jury  believe,  from  the  evidence  in  the  case,  that 
before  the  commencement  of  this  suit  the  plaintiffs  were 
possessed  of  a quantity  of  personal  property,  and  the 
defendants,  William  Z.  Cozens  and  Moritz  Deitsch,  took 
the  said  goods  and  chattels,  and  carried  the  same  away 
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without  the  consent  of  the  plaintiffs,  snch  acts  were  acts 
of  trespass. 

The  court  instructs  the  jury,  that,  when  the  goods  of 
another  are  taken  without  his  consent,  and  against  his  will, 
and  it  is  shown  that  the  taking  was  wrongful,  the  highest 
market  price  or  value  of  the  goods  so  taken,  at  the  time  of 
the  taking,  will  be  allowed  to  the  owner. 

If  the  jury  believe,  from  the  evidence,  that,  at  the  time 
defendant,  Cozens,  was  packing  up  the  goods  and  chattels 
mentioned  in  the  declaration,  Moritz  Deitsch  was  there, 
assisting  in  selecting  the  same,  without  the  consent  of  plain- 
tiffs, then  he  was  guilty  of  trespass,  and,  if  he  had  the 
consent  of  plaintiffs,  it  is  incumbent  on  the  defendant 
Deitsch  to  prove  snch  consent. 

The  court  instructs  the  jury,  that  if  they  believe,  from  the 
evidence,  that  the  goods  mentioned  in  the  declaration  were 
in  the  possession  of  the  plaintiffs  at  the  time  of  the  taking  . 
of  the  goods  by  the  defendants,  or  either  of  them,  if  said 
goods  were  taken  by  them,  or  either  of  them,  the  law  pre- 
sumes they,  the  said  plaintiffs,  were  the  owners  of  said 
goods,  and  it  is  incumbent  on  the  defendants  to  rebut  that 
presumption  by  proof  that  they  were  not  the  goods  of  the 
plaintiffs,  and  if  said  defendants  have  failed  to  make  such 
proof,  they  should  find  for  the  plaintiffs  such  sum  as,  by 
the  evidence,  such  goods  were  shown  to  be  worth. 

On  behalf  of  defendants  the  court  gave  the  following 
instruction  : 

To  enable  the  plaintiffs  to  recover  against  the  defendants 
in  this  action,  the  plaintiffs  must  show,  by  evidence  to  the 
jury,  that  the  said  plaintiffs,  at  the  time  of  the  taking,  were 
rightfully  in  possession  or  entitled  to  the  possession  of  the 
property  alleged  to  have  been  taken  as  against  the  defendants. 

And  the  said  defendants  also  moved  the  court  to  give  the 
jury  the  following  instructions  : 

Unless  the  jury  believe,  from  the  evidence,  that  defendant, 
Moritz  Deitsch,  was  present,  in  some  way  aiding,  counseling 
and  abetting  the  taking  of  the  goods  in  question,  they  will 
find  defendant,  Moritz  Deitsch,  not  guilty. 
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The  jury  are  instructed  by  the  court,  that,  to  enable  plain- 
tiffs to  recover  in  this  action,  plaintiffs  must,  at  the  time  of 
such  taking,  have  had  rightful  possession  of  the  premises  in 
question. 

If  the  jury  believe,  from  the  evidence,  that  Moritz  Deitsch 
was  present  at  the  time  of  the  alleged  taking  of  the  goods 
in  question,  but  that  he  neither  counseled  nor  took  any 
part  in  said  taking,  they  will  find  defendant,  Moritz  Deitsch, 
not  guilty. 

But  the  court  refused  to  give  said  instructions,  and  defend- 
ants excepted. 

Messrs.  Royle  & Butler,  for  appellant. 

Messrs.  Johnson  & Teller,  for  appellees. 

Belford,  J.  This  was  an  action  of  trespass,  de  bonis 
asportatis,  commenced  by  appellees  against  William  Z. 
Cozens  and  Moritz  Deitsch,  Isidor  Deitsch  and  Jonas 
Deitsch  in  the  district  court  of  Gilpin  county,  in  which  the 
appellees  recovered  a judgment  against  said  William  Z. 
Cozens  and  Moritz  Deitsch  for  the  sum  of  $2,315.90,  and  from 
this  judgment  Deitsch  appeals.  The  declaration  alleged 
that  the  defendants  took  and  carried  away  certain  goods 
a nd  chattels  in  the  declaration  mentioned,  on  the  4th  day  of 
May,  1867,  of  the  value  of  $2,315.90. 

The  defendants  jointly  plead  the  general  issue,  and  also  a 
special  plea  alleging  that  the  goods  and  chattels  in  the 
declaration  mentioned  were  the  goods  and  chattels  of  0.  S. 
Buell  & Co.,  on  the  said  4th  day  of  May,  1867,  and  that,  on 
the  3d  day  of  May,  1867,  a writ  of  attachment  was  issued 
out  of  the  district  court  of  Gilpin  county  in  favor  of  the 
firm  of  Deitsch  & Bro.,  directed  to  the  sheriff  of  said  Gilpin 
county,  commanding  him  to  attach  so  much  of  the  estate, 
real  and  personal,  of  the  said  O.  S.  Buell  & Co.,  as  should 
be  of  sufficient  value  to  satisfy  the  sum  of  $1,478.90,  and 
costs  ; that,  on  the  said  3d  day  of  May,  1867,  the  said  Wil- 
liam Z.  Cozens  was  sheriff  of  Gilpin  county  ; that,  on  said 
day,  the  writ  of  attachment  was  delivered  to  said  Cozens  to 
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execute,  and  that,  on  the  4th  day  of  May,  1867,  he  levied 
upon  the  goods  and  chattels  mentioned  in  the  declaration 
as  the  property  of  the  said  O.  S.  Buell  & Co.,  by  virtue  of 
said  writ  of  attachment,  which  were  the  supposed  trespasses 
complained  of.  Appellees  filed  several  replications,  deny- 
ing that  the  goods  and  chattels  mentioned  were  the  prop- 
erty of  0.  S.  Buell  & Co.,  on  the  4th  day  of  May,  1867 ; also 
denying  that  the  writ  was  issued  as  alleged  in  said  plea, 
and  that  Cozens  levied  upon  said  goods  under  and  by  vir- 
tue of  such  writ,  and  that  Cozens  was  sheriff  of  Gilpin 
county.  The  above  is  a brief  and,  we  believe,  a correct 
abstract  of  the  pleadings.  During  the  progress  of  the  trial, 
the  defendants  offered  in  evidence  a certain  affidavit,  bond 
and  writ  of  attachment,  and  sheriff’s  return  indorsed 
thereon,  in  case  of  Moritz  Deitsch,  Jonas  Deitsch  and  Isidor 
Deitsch,  against  said  Oliver  S.  Buell  & Co.,  then  pending  in 
said  court,  and  being  the  writ  of  attachment  under  which  the 
defendants  sought  to  justify.  To  the  introduction  of  this 
evidence  the  plaintiffs  objected.  The  objection  was  sus- 
tained and  the  defendants  excepted.  The  action  of  the  court 
in  excluding  this  evidence  is  the  principal  matter  com- 
plained of. 

It  is  urged  by  the  appellant  that  the  appellee,  having 
joined  issue  on  the  special  plea,  was  by  the  joinder  pre- 
cluded from  objecting  to  the  introduction  of  evidence  under 
it ; that  the  filing  of  the  replication  cured  whatever  defects 
existed  in  the  special  plea,  tinder  the  ruliDg  of  the  court 
below  three  questions  present  themselves.  First,  was  the 
special  plea  defective  in  substance  ? Second,  did  the  ap- 
pellee, by  pleading  over,  waive  any  substantial  defects  that 
existed  in  the  special  plea  1 Third,  the  plea  being  defective, 
could  the  appellees  object  to  the  introduction  of  evidence 
under  it?  It  must  be  admitted,  at  least  it  will  so  appear 
after  a careful  examination,  that  there  is  no  allegation  in  the 
special  plea  that  0.  S.  Buell  & Co.  were,  at  the  time  of  the 
alleged  trespass,  indebted  to  Deitsch  & Bro.  Giving  the 
plea  the  most  liberal  construction,  it  6imply  avers  that  on 
the  3d  day7  of  May,  1867,  a writ  of  attachment  was  issued 
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out  of  the  district  court  of  Gilpin  county,  at  the  suit  of 
Moritz  Deitsch,  in  favor  of  said  Moritz  Deitsch,  Isidor 
Deitsch  and  Jonas  Deitsch,  partners  doing  business  under 
the  firm  name  of  Deitsch  & Bro.,  and  which  said  writ  com- 
manded the  sheriff  to  attach  as  much  of  the  estate,  real  and 
personal,  of  Oliver  S.  Buell  & Co.,  as  should  be  of  the 
value  sufficient  to  satisfy  the  sum  of  $1,478.  It  might  be 
inferred  that  this  sum  of  money  was  due  from  Buell  & Co. 
to  Deitsch  & Bro.,  but  it  is  not  bo  averred.  The  omission 
to  aver  an  indebtedness  we  regard  as  a substantial  and  fatal 
defect.  When  a creditor,  sued  in  trespass  by  a vendee  of 
goods,  contests  the  plaintiff’s  title  on  the  ground  of  fraud, 
if  he  justifies  under  a writ  of  attachment  against  the  vendor 
he  must  show  a debt  against  him,  or  a judgment  if  he  jus- 
tifies under  an  execution.  Damon  v.  Bryant , 2 Pickering, 
411,  and  authorities  cited ; Noble  v.  Holmes , 3 Hill,  104. 
There  was  no  allegation  of  an  existing  debt  in  the  plea,  nor 
was  there  any  offer  made  to  prove  one  on  the  trial.  The 
plea  is  bad  for  another  reason.  It  does  not  show  that  an 
affidavit  was  filed  before  the  writ  was  issued,  nor  does  it 
show  the  return  of  the  writ.  Davis  v.  Bush,  4 Blackford, 
330.  But  there  is  still  another  objection  which  we  regard 
as  fatal,  and  one  that  applies  equally  to  Cozens  & Deitsch. 
They  both  joined  in  the  special  plea.  In  the  case  of  Moors 
v.  Parker  et  al.,  3 Mass.  310,  it  is  held,  that  when  several 
defendants  join  in  pleading  in  bar,  if  the  plea  is  bad  as  to 
one  defendant  it  is  bad  as  to  them  all.  The  rule  on  which 
it  is  founded  is  correctly  laid  down  in  1 Saund.  28,  n.  2. 
“If  two  or  more  in  pleading  join  in  a defense  which  is  suffi- 
cient for  one  but  not  for  others,  the  plea  is  bad  as  to  all — 
for  the  court  cannot  sever  it,  and  say  that  one  is  guilty  and 
the  others  not,  when  they  all  put  themselves  upon  the  same 
terms.”  This  is  upon  the  principle  that  a plea  is  entire  and 
not  divisible,  and,  therefore,  if  bad  in  part  is  bad  in  whole. 

In  the  case  of  Bradley  v.  Powers,  7 Cow.  330,  it  is  held, 
that  when  two  plead  a justification  jointly  or  a plea  involv- 
ing a justification  which  fails  as  to  one,  the  plea,  being  entire, 
fails  as  to  both.  To  the  same  effect  is  Middleton  v.  Price , 
Vol.  I.  —39 
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11  Strange,  1184,  and  see  Merrill  v.  Forbes,  5 Wend.  238. 
Were  it  deemed  necessary,  authorities  on  this  point  might 
be  greatly  multiplied.  The  plea  being  thus  substantially 
defective,  was  it  cured  by  pleading  over?  We  think  not 
A judgment  entered  on  the  plea  could  have  been  arrested. 
While  all  merely  formal  defects  in  a pleading  are  aided  and 
cured  by  pleading  over,  except  on  special  demurrer,  assign- 
ing this  for  cause,  yet  such  defects  as  would  be  fatal  on 
general  demurrer  are  not  aided  or  cured  by  pleading  over. 
Gould  on  Pleading,  §11,  p.  496.  While  a plea  that 
Btates  a fact,  but  states  it  defectively,  would  be  cured  by 
pleading  over,  still  the  authorities  nowhere  hold,  that  an 
omission  to  state  a substantial  and  material  fact  will  be 
cured  by  pleading  over,  unless  the  party  replying  to  the 
plea  affected  by  the  omission  supplies  the  omitted  fact  by 
setting  it  up  in  his  own  plea.  If  one  party  expressly  avers 
a material  fact,  before  omitted  on  the  other  side,  the  omis- 
sion is  cured.  For  the  defect  in  the  pleading  of  the  one 
party  is  thus  supplied  by  the  other ; and  it  may  thus  appear 
from  the  pleadings  on  both  sides  taken  together,  that  he,  on 
whose  part  the  omission  occurs,  is  entitled  to  judgment, 
although  his  own  pleading,  taken  by  itself,  be  insufficient 
Thus,  when  in  trespass  the  plaintiff  complained  of  the 
defendant  for  taking  a certain  iron  hook  without  alleging 
possession  in  himself  (which  in  that  action  is  material),  the 
defendant’s  plea,  in  which  he  confessed  and  justified  the  tak- 
ing of  the  hook  from  the  plaintiff’ s hand,  was  held  to  aid 
the  declaration,  inasmuch  as  it  expressly  acknowledged  the 
plaintiff’s  possession.  Gould  on  Pleading,  § 192,  p.  166. 

The  special  plea  being  defective,  could  the  plaintiff  below 
object  to  the  introduction  of  evidence  under  it? 

It  is  claimed  by  the  appellant  that  the  plaintiff  below, 
having  failed  to  demur,  and  having  joined  issue  on  this  plea, 
was  estopped  from  objecting  to  the  introduction  in  evidence 
of  matters  alleged  in  it.  If  the  plea  was  substantially 
defective,  and  so  we  adjudge  it  to  be,  and  was  nor  cured  by 
pleading  over,  then  it  was  no  defense  to  the  action,  and 
being  no  defense  to  the  action,  it  was  entirely  competent 
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for  the  court  to  disregard  it  and  exclude  the  evidence 
sought  to  be  introduced  under  it.  Kemp  v.  Moundel, 
9 Leigh,  12.  The  mere  fact  that  a party  joins  issue 
on  a plea  fatally  defective  does  not  and  cannot  impose 
upon  a court  the  duty  of  hearing  and  admitting  evidence 
under  it,  when  it  becomes  apparent  that  no  judgment  could 
be  sustained  if  rendered  on  such  plea.  Having  said  this 
much  on  the  subject  of  the  special  plea,  it  is  proper  to 
inquire,  whether,  under  the  general  issue,  it  was  competent 
for  the  defendants  to  introduce  in  evidence  the  writ  of  attach- 
ment with  the  affidavit  annexed.  In  tne  case  of  Rosenburg 
v.  Angel,  0 Mich.  509,  it  is  said  : “In  trespass  de  bonis,  the 
defense  that  the  goods  were  taken  under  attachment  against 
a third  person,  alleged  to  be  the  owner,  is  not  admissible 
under  the  general  issue.” 

The  same  rule  is  laid  down  in  Chitty’s  PI.,  vol.  1,  p.  500, 
502.  In  an  action  for  trespass  for  injuries  to  real  or  per- 
sonal property,  the  plea  of  not  guilty  puts  in  issue  the  tres- 
pass alleged  in  the  place  mentioned,  and  operates  as  a 
denial  of  the  plaintiff’s  possession  or  right  of  possession. 
The  substance  of  the  declaration  is,  that  the  defendant  has 
forcibly  and  wrongfully  injured  property  in  the  possession 
of  the  plaintiff,  and  under  the  general  issue  the  plaintiff 
must  prove,  first,  that  the  property  was  in  his  possession  at 
the  time  of  the  injury,  and  this  rightfully  as  against  the 
defendant.  Second,  that  the  injury  was  committed  by  the 
defendant  with  force.  Under  the  general  issue  the  defend- 
ant may  give  in  evidence  any  facts  tending  to  disprove 
either  of  the  propositions  which  we  have  seen  the  plaintiff 
is  obliged  to  make  out  to  maintain  his  action.  Every 
defense  which  admits  the  defendant  to  have  been  prima 
facie  a trespasser  must  be  pleaded  specially,  but  any  mat- 
ters which  go  to  show  that  he  never  did  the  act  complained 
of  may  be  given  in  evidence  under  the  general  issue.  Puter- 
baugh’s  Pr.  464.  In  the  extended  examination  given  this 
subject,  we  have  found  but  two  cases  where  proof  tend- 
ing to  justify  a trespass  has  been  allowed  to  be  intro- 
duced under  the  general  issue.  The  first  is  the  case  of 
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Anthony  v.  Gilbert,  4 Blackf.  348,  in  which  the  supreme 
court  of  Indiana  held,  that  “ the  defendant  may  show,  in 
mitigation  of  damages,  under  the  general  issue,  that  the 
goods  at  the  time  of  taking  belonged  to  a third  person,  and 
that  the  plaintiff  was  not  liable  for  them,  to  the  owner." 

In  the  case  of  Squire  v.  Hollenbeck , 0 Pick.  551,  it  is  held 
that  “in  trespass  de  bonis  asportalis  the  defendant  may 
prove,  in  mitigation  of  damages,  that  the  goods  did  not 
belong  to  the  plaintiff,  and  that  they  came  to  the  use  of  the 
owner,  although  in  taking  them  the  defendant  acted  with- 
out authority.”  But  the  ruling  in  each  of  these  cases  is 
made  to  rest  on  special  grounds.  In  New  York,  by  statn- 
tory  provision,  the  plea  of  not  guilty  is  equivalent  to  a plea 
of  justification.  Merrill  v.  Forbes,  5 Wend.  239.  It  is 
further  claimed  by  the  appellant  that  the  court  erred  in 
refusing  to  allow  the  defendants  below  to  introduce  proof  of 
Sherman's  want  of  authority  to  sell  the  goods  to  Hart,  Wig- 
gins & Co.  It  must  be  borne  in  mind,  that  Deitsch’s  inter- 
ference with  the  property  in  controversy  could  only  be  jus- 
tified on  the  ground  that  he  was  a creditor  ; that  he  had  a 
valid  subsisting  debt  against  O.  S.  Buell  & Co.,  and  that,  as 
such  creditor,  he  was  assailing  the  title  of  Hart,  Wiggins  & 
Co.  These  matters  could  only  be  introduced  under  a 
special  plea,  and  we  have  already  held  that  the  special  plea 
was  fatally  defective  and  no  proof  could  be  admitted  under 
it.  It  is  therefore  not  necessary  for  us  to  discuss  or  decide 
whether  the  sale  made  by  Sherman  to  plaintiffs  below  was 
a valid  sale,  or  whether  it  could  or  ought  to  be  upheld 
against  existing  creditors  of  Buell.  It  is  further  urged  by 
the  appellant  that  the  court  below  erred  in  the  instructions 
given  the  jury  on  the  subject  of  damages.  We  have  care- 
fully considered  this  point  and  find  no  error.  In  the  case 
of  Anthony  v.  Gilbert,  supra,  it  is  said  : “We  know  of  no 
standard  by  which  damages  in  action  of  trespass  can  at 
all  times  be  measured.  The  nature  of  the  injury  com- 
plained of  renders  it  impracticable  to  establish  such  a rnle. 
the  first  inquiry  should  be  the  amount  of  injury  actually 
sustained,  which,  together  with  interest,  is  a good  general 
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measure  of  damages  in  tlie  absence  of  circumstances  of 
aggravation.  But  to  limit  the  investigation  to  the  pecuniary 
loss  of  a plaintiff  would  frequently  do  him  injustice,  and 
always  to  extend  it  beyond  such  loss  would  as  often  be 
unjust  to  the  defendant.”  If,  however,  we  confine  the  meas- 
ure of  damages  to  the  value  of  the  property  when  taken, 
we  see  no  injury  sustained  by  the  defendant  for  the  reason 
that  the  damages  assessed  by  the  jury  did  not  exceed  in 
amount  the  value  of  the  goods  as  fixed  by  the  evidence. 

We  have  carefully  considered  the  other  objections  urged, 
and  find  no  reasons  why  the  judgment  should  be  reversed. 

Judgment  affirmed,  with  costs.  Affirmed. 

Judgment  revpnml:  15  Wall.  .W.  Justification  by  officer;  Wtlliama  v.  Mellor,  12  Wall.  II; 
W\nlt  V.  f'rerrmm,  Tola  14.  Informality  In  plea:  Berry  v.  Hart,  i Colo.  282.  Joint  pica:  Ittz- 
fon  v.  JlmothovnK,  14  C’olo.  BIS. 


Farnum  v.  United  States. 

amendment  of  caption  of  indictment.  It  in  the  caption  of  an  Indictment 
the  court  is  misdescribed,  it  may  be  amended  on  motion  of  the  dietrict 
attorney. 

Indictment  for  secreting  or  embezzling  letters  — description  of  letters.  In  an 
indictment  against  a mail  carrier,  tor  secreting  or  embezzling  letteri 
deposited  in  the  mail,  an  l intrusted  to  him  to  be  carried,  it  is  not  necessary 
to  describe  the  letters  by  stating  to  whom  they  were  addressed,  and  by 
whom  they  were  written. 

Construction  of  section  12,  act  of  1804  — what  is  an  offense  by  mail  carrier. 
A mail  carrier  who  secretes,  embezzles  or  destroys  a letter,  packet,  bag,  or 
mail  of  letters  intrusted  to  him  to  be  carried,  offends  against  the  first 
clause  of  section  12  of  the  act  of  1804  (13  Stat.  at  Large,  330),  and  If  the  let- 
ter, packet,  bag  or  mail  of  letters  contain  any  article  of  value,  he  offends 
against  the  last  clause  of  that  section. 

Indictment  under  section  12,  act  of  1804  — what  it  must  contain.  In  order  to 
convict  under  the  last  clauso  of  that  section,  it  must  be  alleged  in  the 
Indictment  that  the  letter,  packet,  bag,  or  mail  of  letters  contained  an 
article  of  value. 

Evidence  — under  same  section.  And  the  evidence  mnst  support  the  alle- 
gation at  the  trial. 

Practice  — where  the  conviction  teas  proper,  but  the  law  was  misapplied. 
Where  the  law  of  the  case  waB  misconceived  in  the  court  below  and  the 
judgment  is  erroneous,  a new  trial  will  be  granted, although  the  evidence 
was  sufficient  to  warrant  a conviction  npon  two  connts  in  the  indictment 
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Error  to  District  Court , First  Judicial  District. 

The  indictment  was  entitled,  “The  district  court  of  the 
United  States  of  America,  within  and  for  the  first  judicial 
district  of  Colorado  territory,  of  the  term  of  June,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  seventy. 
At  a regular  term  of  the  district  court  of  the  United  States 
of  America,  within  and  for  the  first  judicial  district  of  Col- 
orado territory,  begun  and  held  at  Denver  City,  on  the  four- 
teenth day  of  June,”  etc.,  etc. 

The  defendant  below  moved  to  quash  the  indictment,  upon 
the  ground  that  it  was  entitled  of  a court  not  known  to 
the  law.  He  also  objected,  that  there  was  no  offense 
charged.  The  district  attorney  filed  a cross-motion  to 
amend  the  caption  of  the  indictment  by  striking  out  the 
words  “of  the  United  States  of  America,”  so  as  to  make 
the  same  read  “ the  district  court  within  and  for  the  first 
judicial  district.” 

Defendant’s  motion  was  overruled,  and  the  cross-motion 
allowed.  The  evidence  and  the  indictment  are  sufficiently 
set  forth  in  the  opinion.  The  jury  found  the  defendant 
guilty. 

Messrs.  Brown,  Harrison  & Putnam,  for  plaintiff  in 
error. 

Mr.  L.  C.  Rockwell,  U.  S.  District  Attorney,  for  defend- 
ant in  error. 

Belford,  J.  The  defendant  was  indicted  at  the  July 
term,  1869,  of  the  Arapahoe  district  court,  for  secreting  and 
embezzling  one  package  of  letters  and  two  sacks  of  gold 
dust,  with  which  he  had  been  intrusted,  as  mail  carrier, 
and  which  were  intended  to  be  conveyed  by  post.  There 
are  seven  counts  in  the  indictment,  all  charging  the  same 
offense,  but  in  the  first,  sixth  and  seventh  counts,  the  defend- 
ant is  charged  as  a carrier  of  the  mail  on  the  route  from 
Fairplay  to  Helena,  and  as  being  then  and  there  a person 
employed  in  a department  of  the  post-office  establishment 
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of  the  United  States.  The  defendant  moved  to  quash  the 
indictment  for  error  in  the  caption,  whereupon  the  attorney- 
general  filed  a cross  motion  and  asked  leave  to  amend  the 
caption,  which  leave  was  granted,  and  the  motion  to  quash 
overruled.  The  defendant  then  entered  a plea  of  not  guilty, 
and  was  put  upon  his  trial.  The  jury  found  him  guilty  on 
the  first,  third,  sixth  and  seventh  counts,  and  not  guilty  on 
the  second,  fourth  and  fifth  counts.  Motions  for  new  trial 
and  in  arrest  of  judgment  were  overruled. 

The  first  error  assigned  is  the  overruling  of  the  motion  to 
quash  and  permitting  the  attorney-general  to  amend  the 
caption  of  the  indictment.  It  is  claimed  by  the  plaintiff  in 
error,  that  the  caption  is  a part  of  the  indictment,  and  can- 
not be  amended.  In  this  view  we  are  unable  to  concur. 
Bishop  in  his  work  on  Criminal  Procedure,  vol.  1,  sec.  161, 
says:  “In  matter  of  legal  principle,  this  extended  com- 
mencement or  caption  is  no  part  of  the  indictment,  as  sworn 
to  by  the  grand  jury  ; it  is  a mere  formal  statement,  which, 
though  placed  at  the  head  of  the  indictment,  is  still  of  no 
higher  nature  than  is  an  entry  on  the  docket,  made  in  court 
by  the  clerk  — a thing,  which,  if  erroneous,  is  subject  like 
a docket  entry  to  be  corrected  by  an  order  of  the  j udge,  or, 
when  it  becomes  transferred  into  the  permanent  records,  to 
be  amended  to  the  same  extent  as  any  other  part  of  those 
records.  And  it  is  believed,  that  though  the  decided  cases 
may  not  be  very  distinct  to  this  effect,  and  though  some  of 
them  may  even  seem  to  come  short,  this  doctrine  is,  on  the 
whole,  sustained  by  adjudged  law.” 

In  Archibald’s  Criminal  Practice,  vol.  1,  page  260,  it  is 
said:  “But,  though  the  caption,  like  the  indictment  itself, 
may,  if  defective,  be  either  quashed  by  the  court  or  de- 
murred to  on  the  part  of  the  defendant,  it  differs  materially 
from  it  in  its  capacity  of  amendment,  for  the  return  to  the 
court  is  merely  a ministerial  act  and  ministerial  acts  may  be 
amended  at  any  time  according  to  the  common  law.” 

In  the  case  of  the  United  States  v.  Thompson , 6 McLean, 
67,  the  same  objection  urged  to  this  indictment,  namely, 
“that  the  court  is  not  properly  entitled,”  was  passed  upon, 
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and  Judge  Wilkins  says : “ We  consider  that  this  objection 
lias  been  long  settled,  both  in  England  and  in  this  country." 
The  caption  forms  no  part  of  the  indictment  or  presentment 
of  the  grand  jury,  and  he  adds:  “It  is  only  matter  of 
astonishment,  that  such  a technical  exception  should  now 
be  gravely  urged  in  court.’’  Moody  v.  The  State,  7 Blackf. 
424  ; The  State  v.  Gilbert,  13  Yt.  647. 

Before  proceeding  to  examine  the  action  of  the  court  in 
overruling  the  motion  for  new  trial,  and  in  arrest  of  judg- 
ment, it  may  be  proper  to  allude  to  some  objections  made 
to  the  form  of  the  indictment  It  is  claimed  by  the  plaintiff 
in  error,  that  the  indictment  is  bad,  because  it  fails  to 
describe  the  letters  which  it  is  alleged  the  defendant  secreted 
and  embezzled.  In  the  case  of  the  United  States  v.  Lan- 
caster, 2 McLean,  433,  the  court  say  : “Is  it  essential  that 
the  letter  charged  to  have  been  embezzled  should  be  de- 
scribed by  stating  to  whom  it  was  directed,  and  by  whom  it 
was  written  ? This  description  is  generally  given  when  it  is 
procurable.  But  it  is  seldom  in  the  power  of  the  prosecut- 
ing attorney  to  state  these  facts,  much  less  to  prove  them. 
A post-master  or  carrier,  after  hav  ing  stolen  a letter  from 
the  mail,  will  not  be  likely  to  preserve  it  as  the  evidence  of 
his  guilt.  When  the  act  is  done  deliberately,  as  may  be 
presumed  to  be  the  case,  generally,  when  done  by  a post- 
master there  is  not  one  instance  in  a thousand  perhaps, 
when  the  letter  is  not  destroyed.  And,  if  a particular 
description  of  it  be  essential  to.  the  validity  of  the  in- 
dictment, a conviction  under  this  or  any  other  similar 
provisions  of  the  act  would  be  hopeless.  The  security  of 
individuals  does  not  seem  to  demand  this  particular  descrip- 
tion of  the  letter,  and  to  require  it  would,  in  most  instances, 
defeat  the  great  purposes  of  justice.” 

It  is  further  claimed  by  the  plaintiff  in  error  that  the  evi- 
dence show's  that  the  route  over  which  Farnum  carried  the 
mail  is  different  than  that  described  in  the  indictment.  We 
do  not  think  so.  The  indictment  would  be  good  if  the 
description  of  the  route  had  been  entirely  omitted.  It  has 
been  held,  that  whatever  is  not  necessary  to  constitute  the 
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offense  nmy  be  treated  as  surplusage.  This  is  particularly 
the  case  when  the  offense  is  statutory,  and  in  such  a case  it 
is  always  sufficient  to  charge  the  offense  in  the  words  of  the 
statute,  although  more  particularity  is  required  in  bringing 
the  offense  within  it.  Whenever,  as  in  this  case,  more 
words  are  used  than  are  necessary  to  make  out  the  offense, 
I think  the  remaining  may  be  rejected  as  surplusage. 
Crichton  v.  The  People , 6 Parker’s  Crim.  Rep.  370.  If 
reference  is  had  to  the  evidence  of  Taber,  it  will  be  seen 
that  a description  of  the  route,  as  laid  in  the  indictment, 
was  proven. 

In  the  case  of  the  United  States  v.  Paterson,  6 McLean, 
466,  it  was  held  that  a general  averment  that  the  party  was 
employed  in  the  post-office  establishment  of  the  United 
States  is  sufficient. 

Did  the  court  err  in  overruling  the  motion  for  a new  trial? 
Inasmuch  as  the  defendant  was  acquitted  on  the  second, 
fourth  and  fifth  counts,  it  will  not  be  necessary  to  advert  to 
them  in  this  opinion.  In  the  first  count  it  is  charged  that 
Henry  P.  Farnuru,  being  a person  then  and  there  employed 
in  a department  of  the  post-office  establishment  as  mail  car- 
rier, etc.,  did  embezzle  and  destroy  two  packages  of  letters 
and  two  packages  of  gold  dust  and  two  sacks  of  gold  dust, 
with  which  he  was  then  and  there  intrusted,  and  which 
packages  of  letters  and  packages  of  gold  dust  had  then  and 
there  come  to  his  possession,  and  was  then  and  there 
intended  to  be  conveyed  by  post,  etc.  The  third  count 
charges  that  the  defendant  did  feloniously  hike  the  mail  of 
the  United  States  of  America,  and  two  certain  packages  of 
letters,  and  two  certain  sacks  of  gold  dust,  and  packets 
therefrom,  and  did  open,  embezzle  and  destroy  such  mail, 
packages,  letters,  sacks  of  gold  dust  and  packets  ; the  said 
two  packages  of  letters  and  packet  containing  articles 
of  value,  and  the  said  two  sacks  of  gold  dust  being  of 
tlie  aggregate  value  of  §1.200.  In  this  count  it  is  not 
alleged  that  he  is  an  employee  of  the  post-office  establish- 
ment. The  sixth  count  charges  that  the  defendant,  being 
employed  in  a department  of  the  post-office  establishment. 

"Vol.  I.  — 40 
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did  embezzle  and  destroy  a letter  and  two  sacks  of  gold 
dust  with  which  he  was  then  and  there  intrusted,  and 
which  had  then  and  there  come  into  his  possession,  and 
were  then  and  there  intended  to  be  conveyed  by  post,  etc. 
The  seventh  count  charges  that  the  defendant,  being  a per- 
son employed  in  a department  of  the  post-office  establish- 
ment, did,  with  force  and  arms,  secrete  and  embezzle  two 
sacks  of  gold  dust  of  the  value,  etc.,  with  which  he  had 
been  intrusted,  and  which  was  intended  to  be  conveyed  by 
post,  etc.  The  evidence  in  the  case  was  substantially  as 
follows : Horace  A.  W.  Tabor  testifies  that,  on  the  21st  day 
of  June,  1809,  the  day  named  in  the  indictment,  he  was 
postmaster  at  Oro  city,  Lake  county,  Colorado  ; that,  on 
the  morning  of  that  day,  he  put  the-  mail  up  and  put  in  the 
mail  sack  two  bags  of  gold  dust ; they  were  tied  with  a 
string,  and  to  them  a tab  was  attached,  on  which  were  the 
directions ; an  envelope  was  wrapped  around  them.  When 
Farnntn  reached  the  post-office  at  Granite,  and  the  mail 
sack  was  opened,  a package  of  letters  and  the  sacks  of  gold 
dust  were  missing.  It  further  appears  that  there  was  a 
rent  in  the  mail  bag.  Search  was  instituted  for  the  missing 
letters  and  gold  dust,  and,  at  a .point  between  Oro  and 
Granite,  and  some  distance  from  the  trail  usually  pursued 
by  Farnum  in  carrying  the  mail,  a package  of  letters  was 
found,  which  Tabor  swears  was  mailed  by  him  on  the 
twenty -first 

The  defendant  was  thereupon  arrested,  and  a few  days 
subsequently  search  was  made  for  the  missing  gold  dust  on 
Farnmn’s  premises,  and  discovered  in  a tin  can  under  a 
corn  chest  in  Famum’s  stable.  There  was  evidence  also 
going  to  show  that  Farnum  had  previously  stated,  that, 
unless  he  was  paid  for  the  labor  he  had  performed  in  trans- 
porting the  mail,  “a  mail  bag  would  turn  up  missing  some 
day.”  It  nowhere  appears  that  the  letters,  which  it  is 
alleged  Farnum  secreted  and  embezzled,  contained  any 
article  of  value.  To  the  introduction  of  evidence  in  ref- 
erence to  the  bags  of  gold  dust,  the  defendant  below 
objected,  on  the  ground  that  the  same  was  not  mailable 
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matter.  Tliis  objection  was  overruled,  and  this  ruling  is 
assigned  for  error.  The  statute  on  which  the  first,  sixth 
and  seventh  counts  of  this  indictment  are  based  will  be 
found  in  the  thirteenth  volume  of  the  United  States  Stat- 
utes at  large,  page  337,  section  12,  which  reads  as  fol- 
lows : “ That  if  any  person  employed  in  any  department  of 
the  post-office  establishment  shall  unlawfully  detain,  delay 
or  open  any  letter,  packet,  bag  or  mail  of  letters  with  which 
he  shall  be  intrusted,  or  which  shall  have  come  to  his  pos- 
session, and  which  are  intended  to  be  conveyed  by  post ; or 
if  any  such  person  shall  secrete,  embezzle  or  destroy  any 
letter  or  packet  intrusted  to  such  person  as  aforesaid,  and 
which  shall  not  contain  any  security  for,  or  assurance  rela- 
ting to",  money  as  hereinafter  described,  every  such  offender, 
being  thereof  duly  convicted,  shall,  for  every  such  offense,  be 
fined  not  less  than  $300,  or  imprisoned  not  less  than  six 
months,  or  both.  And  if  any  person  employed  as  aforesaid 
shall  secrete,  embezzle  or  destroy  any  letter,  packet,  bag  or 
mail  of  letters  with  which  he  shall  be  intrusted,  or  which 
shall  come  to  his  or  her  possession,  and  are  intended  to  be 
conveyed  by  post,  containing  any  bank  note,  * * * or 
any  other  article  of  value,  such  person  shall,  on  conviction, 
be  imprisoned  not  less  than  ten  nor  more  than  twenty-one 
years.” 

It  will  be  observed  that  this  section  defines  different 
offenses,  and  prescribes  different  punishment.  The  secre- 
tion, embezzling  or  destroying  of  a letter  containing  no  arti- 
cle of  value  is  defined  to  be  one  offense,  and  the  punishment 
adjudged  is  fine  not  less  than  $300,  and  imprisonment  not 
less  than  six  months. 

The  secreting,  embezzling  or  destroying  a letter  contain- 
ing any  article  of  value  is  another  offense,  and  a different 
punishment  is  prescribed. 

It  must  be  further  observed  that  this  section  applies  to 
persons  employed  in  the  departments  of  the  post-office  and 
to  none  others. 

In  neither  of  the  counts  in  the  indictment,  in  which  the 
defendant  is  designated  as  a person  employed  in  the  depart- 


Digitized  by  Google 


Faun  rii  v.  United  States. 


[Feb.  T, 


31(3 

ments  of  the  post-office,  and  on  which  he  has  been  adjudged 
guilty,  is  it  alleged  that  the  letters  secreted  and  embezzled 
contained  any  article  of  value,  nor  is  it  charged  that  the 
gold  dust  was  contained  in  any  letter  or  packet  of  letters, 
or  bag  or  mail  of  letters.  Before  a jury  can  find  a person 
guilty  under  the  latter  portion  of  this  section,  which  adj  udges 
a ten  years’  term  of  imprisonment,  they  must  find  that  be 
secreted,  embezzled  or  destroyed  a letter  or  packet  of  let- 
ters, or  bag  or  mail  of  letters  containing  some  articles  of 
value.  It  must  be  so  charged  in  the  indictment,  and  so 
established  in  the  evidence.  After  a careful  examination  of 
tills  provision  we  have  reached  the  conclusion  that  the 
secreting  and  embezzling  of  the  gold  dust  by  the  de/endant 
is  not  an  offense  against  the  law  under  consideration,  for 
the  reason  that  it  nowhere  appears  that  the  gold  dust  was 
contained  in  a letter  or  packet  of  letters,  and  for  the  fur- 
ther reason  that  it  is  not  charged  in  any  of  the  counts  of 
the  indictment  that  the  defendant  secreted,  embezzled  or 
destroyed  any  bag  or  mail  of  letters  containing  the  gold 
dust. 

If  the  defendant  is  liable  to  conviction  and  punishment  at 
all,  it  must  be  under  that  provision  of  the  section  which 
declares  that,  if  any  person  employed  in  any  of  the  depart- 
ments of  the  post-office  establishment  shall  secrete,  embezzle 
or  destroy  any  letter  or  packet  intrusted  to  such  person  as 
aforesaid,  and  which  shall  not  contain  any  article  of  value, 
such  person  shall,  for  every  such  offense,  be  fined  not  less 
than  $300,  or  imprisoned  not  less  than  six  months. 

The  cause  seems  to  have  been  tried  entirely  upon  the 
hypothesis  that  the  defendant  was  answerable,  as  charged 
in  the  indictment,  for  the  embezzling  of  the  gold  dust.  On 
this  theory  the  instructions  were  based  and  given,  and  on 
this  theory  the  jury  acted  in  making  up  their  verdict,  and 
the  court  in  assessing  the  punishment. 

The  third  count  of  the  indictment,  and  on  which  he  was 
adjudged  guilty,  charges  him  with  secreting  and  embezzling 
a letter  containing  an  article  of  value,  but  it  does  notcliarge 
that  he  was  employed  in  any  department  of  the  post-office 
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establishment.  This  count  is  based  on  the  eighty-first 
section  of  the  act  defining  crimes.  1 Brightley's  Digest, 
217.  The  conviction  on  this  count  cannot  be  supported. 
There  is  not  a shred  of  testimony  tending  to  show  that  the 
letters  secreted  and  embezzled  contained  any  article  of  value. 
The  seventh  count  cannot  be  sustained,  for  the  reason  that 
it  refers  exclusively  to  secreting  and  embezzling  the  gold 
dust,  and  does  not  allege  that  it  was  contained  in  any  letter,., 
packet  of  letters,  bag  or  mail  of  letters. 

We  have,  then,  the  first  and  sixth  counts  left,  with  the 
defendant  charged  in  each  with  secreting  and  embezzling  a 
packet  of  letters  containing  no  article  of  value. 

If  the  defendant,  under  the  evidence,  could  have  been  con- 
victed at  all,  it  must  have  been  under  these  counts  and  for 
the  offense  of  secreting  letters  containing  no  article  of  value, 
and  for  this  crime  he  could  only  be  punished  by  the  im- 
position of  a fine  not  less  than  $300,  or  imprisonment  not 
less  than  six  months,  or  both.  The  judgment  of  the  court, 
in  sentencing  him  to  ten  years’  imprisonment,  is  not  war- 
ranted by  the  law.  Inasmuch  as  this  case  has  been  tried 
under  a misconception  of  the  law,  the  judgment  of  the 
court  below  is  reversed,  and  the  same  remanded  for  a new 
trial. 

Reversed. 


Paul  v.  Luttrell. 

Replevin  will  not  lie  for  taking  without  detention.  Under  the  statute  the 
action  ot  replevin,  whether  in  the  cepit  or  detine t lies,  as  at  common  law, 
only  for  the  recovery  of  goods  in  specie,  and  a mere  unlawful  taking  not 
followed  by  detention  will  not  suffice  to  maintain  it. 

Pi, HADING  is  replevin  — detention  of  property  may  be  put  in  ieeue.  The 
detention  of  the  goods  is  a material  fact,  necessary  in  either  form  ot 
action  to  maintain  the  plaintiff's  case,  and  may  always  bo  put  in  issue, 
either  by  the  plea  of  non  detinet,  or,  perhaps  by  the  plea  of  non  eepit, 
where  the  plaintiff  declares  in  the  eepit  or  by  special  plea. 

Evidence  of  detention  in  replevin  — what  shall  be.  Upon  such  Issue  the 
plaintiff  may  maintain  the  affirmative,  by  proof  of  the  taking,  or  by  proof 
of  demand  and  refusal  before  action  brought,  or  by  proof  of  othei  circum- 
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stances  warranting  the  inference  that  a demand  would  have  been  una- 
vailing. Upon  such  issue  the  defendant  may  maintain  the  negative  by 
showing  that,  before  suit  brought,  he  restored  the  goods  to  the  plaintiff's 
possession,  or  that  the  goods  were,  before  action  brought,  destroyed  by 
the  act  of  God,  or  possibly  by  his  own  act. 

Pleading  —a  fact  in  issue  shall  not  be  regarded  at  admitted  by  previous  plead- 
ing. Where  any  particular  fact  is  affirmed  on  the  one  side  and  denied  on 
the  other,  no  previous  admission  in  the  pleadings  can  be  taken  as  evidence 
of  the  existence  or  non-existence  of  that  fact. 

Pleading  in  RErLEvrN.  Non  detinet  is  good.  Therefore  if,  to  a declaration 
in  the  cep  it,  the  defendant  plead  non  detinet,  this  shall  not  be  regarded  as 
an  admission  of  the  taking  alleged  in  the  declaration  in  such  sense  as  to 
relieve  the  plaintiff  from  making  proof  of  the  detention. 

New  trial — evidence  insufficient  t'n  replevin.  In  replevin  in  the  repit  and 
issue  joined  upon  plea  of  non  detinet,  if  there  is  no  proof  of  the  taking 
or  of  demand  and  refusal,  or  of  equivalent  circumstances  to  show  deten- 
tion, the  evidence  is  not  sufficient  to  support  a verdict  for  the  plaintiff, 
and  a new  trial  should  be  awarded. 

Appeal  from  District  Court , Jefferson  County. 

At  the  trial  the  evidence  was,  in  substance,  as  follows : 

John  D.  Parraelee  testified  that  the  property  in  contro- 
versy was  a small  portable  engine,  with  saw  mill  attached, 
circular  saw,  lath  saw  and  belting  ; in  the  fall  of  1867  it  was 
in  possession  of  Heudry ; in  September  it  passed  into  the 
hands  of  plaintiff ; in  January,  1868,  it  was  sold  by  the 
sheriff,  and  passed  into  defendant’s  hands  ; plaintiff  bought 
the  saw  which  was  there  in  January,  1868;  there  was  a saw 
carriago,  made  partly  by  Ilendry  and  completed  by  plain- 
tiff ; plaintiff  set  up  the  mill  the  second  time  ; it  was  done 
in  January,  1868  ; there  was  some  belting  bought  by  plain- 
tiff, also  a new  truck ; I hired  the  property  from  plaintiff 
in  December,  1867,  for  six  months ; was  to  pay  $150  per 
month. 

James  S.  Danford  testified  that  the  mill  was  in  plaintiff's 
possession  in  September,  1867 ; that  the  property  was  worth 
$1,000  in  January,  1868. 

The  plaintiff  introduced  a letter  from  Paul,  the  defendant 
below,  to  the  witness  Parmelee,  in  which  the  latter  was 
notified  by  Paul  that  he  had  purchased  the  property  at  the 
sheriff’s  sale  ; that  the  property  had  been  sold  under  an 


Digitized  by  Googli 


1871.]  Paul  v.  Luttrell.  81d 

execution,  issued  out  of  the  probate  court  of  Park  county, 
in  favor  of  Alex.  Ray  & Co.  and  against  the  Union  Mill  Com- 
pany, and  that  he  should  not  pay  rent  for  the  mill. 

The  defendant  offered  a certified  copy  of  an  alias  execu- 
tion, issued  out  of  the  probate  court  of  Park  county,  with 
the  officer’s  return  thereon,  against  the  property  of  the  Union 
Mill  Company  and  in  favor  of  Alexander  Ray  and  William 
Shellinger,  also  a transcript  of  the  judgment  in  the  same 
cause,  which  is  authenticated  by  the  clerk’s  certificate  in  the 
following  form  : “ I certify  that  the  preceding  is  a true 
copy  of  the  docket  of  an  original  record  of  judgment  remain- 
ing on  the  files  of  this  office.” 

The  defendant  also  offered  the  original  execution  and  the 
officer’s  return  thereon  in  the  same  cause ; the  defendant  also 
offered  an  appeal  bond  in  the  same  cause,  all  of  which  were, 
upon  plaintiff’s  objection,  excluded  by  the  court.  The 
defendant  also  offered  to  prove,  by  the  sheriff  of  Jefferson 
county,  that  he  sold  the  property  under  the  execution  before 
offered  in  evidence,  but  the  court  refused  to  receive  the  testi- 
mony. 

Mr.  J.  Marshall  Paul,  pro  se. 

Mr.  S.  E.  Brown,  for  appellee. 

Wells,  J.  The  defendant  in  error  brought  replevin 
against  plaintiff  in  error,  and  declared  in  the  cepit;  defend- 
ant in  the  court  below  pleaded  non  detinel  and  property  in 
himself ; issue  was  joined  upon  these  pleas,  and  the  cause 
was  submitted  to  a jury,  who  found  for  the  plaintiff  below 
upon  both  issues.  Upon  the  trial,  the  evidence  offered  by 
the  defendant  in  support  of  his  plea  of  property  was 
excluded,  and  we  think  properly  ; there  was  also  evidence 
of  a possession  by  the  plaintiff  of  the  goods  in  controversy 
at  some  time  prior  to  the  bringing  of  his  action  ; the  finding 
of  the  jury  upon  the  second  issue  is  therefore  supported  by 
the  evidence. 

But  we  think  there  is  no  evidence  to  support  the  finding 
upon  the  plea  of  non  detinel. 
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All  of  the  evidence  which  can,  in  any  way,  be  applied  to 
this  issue  is  entirely  consistent  with  the  supposition,  that 
the  defendant  derived  possession  of  the  goods  in  contro- 
versy (if  indeed  he  ever  had  possession  of  them)  by  a 
delivery ; there  was  no  evidence  given  of  a taking  by  the 
defendant,  or  of  a demand  and  refusal  to  surrender  them, 
or  of  equivalent  circumstances. 

The  question  is,  therefore,  presented,  whether  in  this  form 
of  action  the  plea  of  non  detinet  presents  a material  issue. 

In  this  territory  replevin  lies  “ whenever  any  goods  or 
chattels  have  been  wrongfully  distrained  or  otherwise  wrong- 
fully taken,  or  shall  be  wrongfully  detained.”  According 
therefore  as  the  plaintiff  declares  in  the  cepit  or  in  the 
detinet , either  the  taking  or  the  detention  is  the  gist  of  the 
action ; but  we  think  that  the  plaintiff  must  establish  a 
detention  in  either  case,  if  put  in  issue,  for  the  words  of 
the  statute  above  quoted  are  manifestly  qualified  by  other 
words  which  follow  in  the  same  section,  whereby  it  is  pro- 
vided that,  in  the  cases  before  therein  specified,  “an action 
of  replevin  may  be  brought  for  the  recovery  of  such  goods 
and  chattels.”  That  is  to  say,  the  action  of  replevin  in 
either  form  lies,  as  at  common  law,  only  for  the  recovery  of 
goods  in  specie  ; and  a mere  unlawful  taking,  not  followed 
bv  a detention,  will  not  suffice  to  maintain  it.  It  follows, 
therefore,  that  the  detention  of  the  goods  is  a material  fact 
necessary  in  either  form  of  the  action  to  maintain  the  plain- 
tiff’s case,  and  may  always  be  put  in  issue,  either  by  the 
plea  of  non  detinet,  or  perhaps  by  the  plea  of  non  cepit !, 
where  the  plaintiff  declares  in  the  cepit , per  Rogers,  J.,  in 
ifacKinley  v.  McGregor , 3 Whart.  398,  or  we  think  by 
special  plea,  and  when  so  put  in  issue  the  plaintiff  may 
maintain  the  affirmative  by  a mere  proof  of  the  taking, 
from  which  the  law  presumes  that  the  goods  continue  in 
the  defendant’s  possession,  and  that  the  defendant  remains 
of  the  purpose  in  which  he  committed  the  wrong,  and 
intends  to  retain  them,  or  by  proof  of  demand  and  refusal 
before  action  brought,  or  by  proof  of  other  circumstances 
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warranting  the  inference  that  a demand  would  have  been 
unavailing.  Johnson  v.  Howe,  2 Gilm.  342. 

The  defendant*  on  the  other  hand,  may  maintain  the 
negative  of  the  issue  by  showing,  if  he  can,  that,  before 
suit  brought,  he  restored  the  goods  to  the  plain  tiff’s  posses- 
sion, or  that  the  goods  were  before  action  brought  destroyed 
by  the  act  of  God,  or  possibly  by  his  own  act,  for  it  cannot 
well  be  said  that  one  unlawfully  detains  that  which  is  not 
in  being. 

It  is  argued,  however,  that,  by  his  failure  to  traverse  the 
taking,  the  defendant  has  admitted  the  allegations  of  the 
declaration  in  this  regard,  and  that  from  this  admission  a 
detention  may  as  properly  be  inferred  as  if  the  taking  had 
been  affirmatively  proven  upon  the  trial. 

But  we  cannot  subscribe  to  tliis  conclusion.  It  is  every 
day  practice  that  a defendant  pleads  two  pleas,  one  admit- 
ting material  facts  denied  by  the  other : e.  g.,  in  assumpsit, 
the  general  issue  and  payment,  or  accord  and  satisfaction  ; 
in  trespass,  not  guilty  and  a justification,  and  the  like  in 
other  cases  ; yet  it  never  was  thought  that,  in  such  case,  the 
latter  plea  might  be  read  to  the  jury  to  establish  the  affirm- 
ative of  the  issue  under  the  former,  or  could  operate  against 
the  defendant  in  any  way.  If  this  were  so,  manifestly  the 
affirmative  would  in  such  cases  rest  wholly  with  the  defend- 
ant, and  he,  it  might  well  be  said,  would  be  entitled  to  begin 
and  conclude  to  the  jury,  which  was  never  seen. 

The  approved  doctrine  is,  that,  “where  any  particular 
feet  is  affirmed  on  the  one  side  and  denied  on  the  other,  no 
previous  admission  in  the  pleadings  can  be  taken  as  evi- 
dence of  the  existence  or  non-existence  of  that  fact.”  1 
Phill.  Ev.  (6th  Am.  ed.)  796  ;*  Aldeuson,  B.,  in  Edmunds  v. 
Gores,  2 Mees.  & Weis.  642 ; Ckesswell,  J.,  in  Fearn  v. 
Filica,  7 M.  & G.  613;  Kirk  v.  Newell , 1 Term  K.  126; 
Harrington  v.  HcNaughton,  6 Taunt.  232 ; Whittaker  v. 
Freeman,  1 Dev.  271. 

We  are  of  opinion,  therefore,  that  the  admission  of 
the  taking  cannot  be  received  to  supplement  the  defect  in 
the  plaintiff’s  proofe  upon  the  issue  under  the  first  plea, 
Vol.  I.  — 41 
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and  because  there  is  no  evidence  to  support  the  finding  upon 
this  issue  the  judgment  of  the  district  court  must  be  re- 
versed with  costs  in  this  court  and  this  cause  remanded, 
with  directions  to  that  court  to  award  a new  trial. 

Reversed. 


Roach  v.  Binder. 

Replevin  in  deiinet — demand  and  refusal.  In  replevin  against  one  who  hu 
acquired  the  property  replevied  in  good  faith,  it  is  necessary  to  prove  a 
demand  before  sail  brought  or  something  equivalent  to  it. 

Evidence — nets  mul  declaration*  of  plaintiff  not  admissible  in  bit  favor.  An 
instruction  to  the  jury  that  ft  demand  may  be  inferred  from  the  action*, 
conduct  and  conversation  of  the  parties  is  erroneous. 

Appeal  from  District  Court,  Arapahoe  County. 

Mr.  Alfred  Satke,  for  appellant. 

Messrs.  Miller  & Markham,  for  appellee. 

Hallett,  C.  J.  Replevin  before  a justice  of  the  peace, 
to  recover  a cow  and  calf,  thence  removed  to  the  district 
court  by  appeal.  The  calf  was  not  found,  and  appellee 
took  judgment  for  the  cow.  It  seems  that  the  animal 
strayed  from  appellee’s  herd,  and  subsequently  appellant 
purchased  her  from  one  Rooney  who  had  possession  of  her, 
and  who  in  turn  had  purchased  her  from  some  other  person. 
As  appellant  acquired  the  animal  in  good  faith  by  purchase 
from  one  in  possession,  we  do  not  understand  that  he  can 
be  made  liable  in  replevin,  unless  upon  demand  before  suit 
or  something  equivalent  to  it.  Ingalls  v.  Bulkly,  13  111. 
315  ; Clark  v.  Lewis,  35  id.  423,  is  not  opposed  to  this  view. 
In  that  case  the  purchase  was  made  at  a sale  under  a town 
ordinance,  and  the  purchaser  was  affected  with  notice  of 
the  illegality  of  the  proceeding. 

The  district  court  instructed  the  jury  that  a demand  was 
necessary,  and  added : “ The  jury  may  infer  a demand  of 
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the  property  from  the  actions,  conduct  and  conversation  of 
the  parties.” 

In  so  far  as  this  comprehends  the  actions,  conduct  and 
conversation  of  the  appellee,  who  was  plaintiff  below,  which 
did  not  occur  in  the  presence  of  appellant,  it  is  of  course 
erroneous.  We  regret  that  the  evidence  of  demand  and 
refusal  is  not  clear  enough  to  authorize  ub  to  overlook  this 
error,  but,  as  the  jury  may  have  been  misled  by  the  instruc- 
tion, the  judgment  of  the  district  court  must  be  reversed 
with  costs,  and  the  cause  remanded. 

Reversed. 


Deitz  v.  City  of  Central. 

Legislative  power  — to  create  a city.  Under  the  organic  act  the  legislative 
assembly  has  power  to  establish  a municipal  corporation. 

Legislative  rowEH  — to  change  the  official  title  of  a justice  of  the  peace.  The 
legislative  assembly  has  no  power  to  confer  upon  a justice  of  the  peace  a 
denomination  not  warranted  by  the  organic  act,  and,  in  so  far  as  the  char- 
ter of  the  City  of  Central  confers  upon  the  justice  of  the  peace  exorcising 
jurisdiction  under  the  ordinances  thereof,  the  name  of  police  magistrate,  it 
is  void. 

Jurisdiction  of  justice  of  the  peace  under  ordinances  of  city.  But,  notwith- 
standing the  attempt  of  the  legislative  assembly  to  confer  a wrong  name 
upon  him,  the  justice  of  the  peace  has  jurisdiction  of  cases  arising  under 
the  ordinances  of  the  city. 

Ordinances  of  city — when  reasonable.  Where  authority  was  conferred  upon 
a corporation  to  suppress  and  prohibit  the  sale  of  Intoxicating  drinks,  as 
well  as  to  license  the  same,  an  ordinance  which  Imposes  a penalty  for  sell- 
ing such  drinks  without  license,  which  penalty  exceeds  that  fixed  by  the 
general  law  of  the  territory,  is  reasonable. 

Interest  ok  masistrate  in  result  of  suit  — what  will  disqualify.  Where  a 
citizen  of  a municipality  is  elected  a justice  of  the  peace,  according  to  the 
charter,  that  he  is,  in  virtue  of  his  citizenship,  entitled  to  share  in  the  pen- 
alties adjudged  against  the  accused,  is  no  objection  to  his  competency.  In 
•uch  case  the  provisions  of  the  charter  amount  to  an  express  declaration 
that  interest  shall  not  disqualify. 

W aiver  ok  objections  — on  appeal from  justice  of  the  peace.  Section  40,  chap- 
ter 80  of  the  Revised  Statutes,  407,  relating  to  proceedings  in  district  court 
on  appeal  from  justice  of  the  peace,  Is  applicable  to  cases  arising  under 
the  ordinances  of  the  city  of  Central. 
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Objection  that  summons  was  returnable  on  the  day  it  was  issued,  causes  be 
made  in  district  court. 

Nor  that  the  justice  of  the  peace  assumed  a title  not  warranted  by  law. 

Nor  that  the  plaintiff’s  demand  was  not  indorsed  on  the  summons. 

Practice  in  ncfuvufo  recover  penalty  under  city  ordinance.  Where  the  char- 
ter of  a city  provides  that  to  recover  a penalty,  fine  or  forfeiture,  prescribed 
by  ordinance,  it  shall  be  sufficient  to  declare  generally,  in  debt,  it  is  not 
necessary  to  file  a written  declaration  in  the  common-law  form. 

Practice  — when  to  make  objection).  Objections  to  the  competency  of  wit- 
nesses must  be  made  at  the  trial. 

Pleading  and  proof  — a*  to  time.  In  an  action  to  recover  a penalty  for  sell- 
ing intoxicating  liquor  without  license,  evidence  may  be  introduced  of 
sales  made  anterior  to  the  earliest  day  named  in  the  complaint. 

Evidence  of  refusal  of  city  officer!  to  issue  license.  In  bucIi  action  the  defend- 
ant cannot  show  that  the  city  clerk  improperly  refused  to  issue  a license 
to  him. 

Verdict — in  an  action  of  debt  to  recover  a penalty.  In  such  action  a verdict 
of  guilty  is  substantially  responsive  to  the  issue. 

Judgment — when  defendant  may  be  imprisoned.  Where  the  charter  provides 
that  if  the  defendant  has  no  property  whereof  the  judgment  can  be  col 
lected,  the  defendant  may  be  committed  to  jail,  it  is  error  to  enter  judg- 
ment that  the  defendant  stand  committed  until  the  fine  and  costs  are  paid. 
In  snch  case  execution  should  be  awardod.and  if  no  property  can  be  found 
the  defendant  may  be  committed  to  jail. 

Appeal  from  District  Court , Gilpin  County. 

Action  of  debt  upon  an  ordinance  of  the  city  of  Central, 
which  provides  that  if  any  person  shall  sell  or  give  away 
*ny  intoxicating  or  fermented  liquors  without  license,  in 
quantities  less  than  one  quart,  without  first  obtaining  a 
license  therefor,  he  shall  for  each  offense  forfeit  and  pay  to 
the  city  a sum  of  not  less  than  $25,  nor  more  than  $50. 

This  ordinance  is  based  upon  section  20  of  the  charter 
of  the  city  (3  Sess.  245),  which  is  as  follows:  “To  license, 
restrain,  regulate,  prohibit,  and  suppress  tippling  houses, 
gambling  houses,  bawdy  houses,  and  other  disorderly 
houses,  and  the  selling  and  giving  away  of  any  intoxicating 
or  malt  liquors  by  any  person  within  the  city,  except  by 
persons  duly  licensed.” 

A general  law  of  the  territory  authorized  the  county 
commissioners  in  each  county  to  license  the  sale  of  intoxi- 
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eating  liquors,  and  imposed  a penalty  of  $20  for  the  viola- 
tion of  its  provisions. 

Mr.  Justice  Belfobd  dissented  from  so  much  of  this 
opinion  as  affirms  the  lawful  existence  and  powers  of  the 
person  styling  himself  police  judge,  before  whom  these 
proceedings  were  instituted. 

Mr.  I..JST.  Wilooxen  and  Mr.  S.  B.  Hahn,  for  appellant 

Mr.  L.  C.  Rockwell,  for  appellee. 

Wells,  J.  The  errors  assigned  in  this  case  question, 
first,  the  existence  of  the  corporation  which  was  plaintiff 
below  ; second,  the  reasonableness  and  validity  of  the 
ordinance  under  which  the  conviction  was  had  ; third,  the 
existence  and  powers  of  the  functionary  before  whom  the 
process  was  instituted ; fourth,  the  regularity  of  the  pro- 
ceedings. 

We  have  examined  the  multitude  of  questions  urged  in 
this  case,  with  the  careful  consideration  to  which  the  elab- 
orate diligence  of  counsel  entitles  them. 

As  to  the  first  question  : It  is  solemnly  argued  that  the 
legislature  of  this  territory  have  no  authority  to  create 
municipal  corporations,  for  that  congress,  not  having  such 
power,  could  not  confer  it  upon  the  legislature  of  the  ter- 
ritory, which  is  its  mere  creature. 

But  upon  what  ground  of  reason  can  it  be  said  that  con- 
gress has  not  such  authority  ? 

Whether  it  be  referred  to  an  express  constitutional  grant 
or  to  necessity  arising  out  of  its  sovereignty  and  pro- 
prietorship, we  think  it  can  scarcely,  at  this  day,  be  doubted 
that  the  authority  of  congress  to  govern  the  territories  is 
absolute  and  supreme. 

It  may  be  that  the  inhibition  against  laws  prohibiting  the 
free  exercise  of  religion,  or  abridging  the  freedom  of  the 
press,  against  the  taking  of  private  property  without  com- 
pensation, and  the  other  express  restraints  imposed  by  the 
constitution,  extend  as  has  been  contended,  proprio  vigor e, 
to  the  territories,  but  beyond  these,  the  power  of  congress 
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to  govern  in  the  territories  by  such  means  and  agencies  as 
in  its  wisdom  it  may  select,  is  indisputable. 

They  might  themselves  enact  laws  operating  directly  in 
the  territory,  or  appoint  a governor  and  judges  invested 
with  legislative  powers,  both  of  which  were  done  in  the 
north-west  territory. 

Or  they  might  enact,  that  all  authority,  whatever,  should 
be  invested  in  such  person  or  persons  as  the  president  might 
appoint ; this  was  done  in  the  case  of  Florida. 

Or  they  might  provide  for  a legislature  to  be  appointed 
by  the  president,  as  was  done,  in  the  first  instance,  for  the 
Territory  of  Louisiana. 

Or  they  might,  we  conceive,  organize  each  community  in 
any  or  all  of  the  territories  into  a municipality,  with  power 
of  local  self-government. 

The  whole  of  this  authority,  so  far  as  concerns  the  local 
affairs  of  the  citizens,  and  within  the  restrictions  contained 
in  the  organic  act,  congress  has  conferred  upon  the  legisla- 
tive assembly  of  this  territory,  subject  at  all  times  to  a 
revocation  of  the  grant  in  its  own  pleasure,  and  subject,  in 
its  exercise,  to  a conformity  with  the  constitution  and  the 
acts  of  congress,  including  the  organic  act 

Within  these  restrictions  and  limitations,  and  subject  to 
the  power  of  revocation  in  congress,  the  legislature  of  this 
territory  may  do  whatever  congress  might  do,  if  assuming 
to  govern  by  its  own  enactments. 

It  is  said,  that,  admitting  the  power  of  congress,  the  legis- 
lative authority  of  the  territory  rests  upon  other  grounds ; 
and  being  a mere  delegated  authority  cannot,  itself,  be  the 
subject  of  a delegation. 

But  the  authority  of  every  State  legislature  is  also  a 
derivative  and  delegated  authority,  and  the  maxim  here 
relied  upon  has  always,  in  a proper  case,  been  held  to  avoid 
their  enactments  when  in  conflict  with  its  principle ; never- 
theless it  may  safely  be  assumed,  that  in  no  State  of  the 
Union  was  there  ever  an  express  constitutional  provision 
authorizing  the  erection  of  municipal  corporations,  nor 
probably  is  there  any  State  in  which  the  legislative  au- 
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thority  has  not,  from  the  earliest  periods,  assumed  and 
exercised  the  power  now  brought  in  question.  In  nc  case 
to  which  we  have  been  referred  have  the  courts  denied  its 
existence ; and,  on  the  contrary,  in  numerous  cases  and  by 
the  most  respectable  courts,  it  has  been  expressly  affirmed. 

And,  if  we  shall  now  declare,  that  in  this  territory  the 
power  does  not  exist,  it  will  be  to  destroy  and  prohibit 
within  our  borders  all  these  local  municipalities  and  minia- 
ture republics,  which  are  the  very  womb  and  nurserj  of 
our  free  institutions. 

The  reasonableness  of  the  ordinance  under  which  appel- 
lant was  prosecuted  is  denied,  upon  the  ground  that  it 
imposes  a penalty  greater  than  that  provided  by  the  law  of 
the  territory. 

But  when  we  consider,  that,  by  the  express  words  of  the 
statute,  this  corporation  is  authorized  not  only  to  license, 
but  to  suppress  and  prohibit  the  sale  of  intoxicating  liquors, 
which  the  legislature  has  not  attempted  to  do,  how  can  it 
reasonably  be  said,  that  the  general  law  is,  in  any  respect, 
the  measure  of  the  powers  of  the  corporation  ? In  no  one 
of  the  cases  relied  upon  by  counsel  has  this  been  decided. 

In  Austin  v.  Murray , 10  Pick,  121,  the  by-law  was  held 
void  because  not  warranted  by  the  charter,  while  the  amount 
of  the  penalty  did  not  come  in  question. 

In  Mayor  of  New  York  v.  Nichols,  4 Hill,  209,  the  ordi- 
nance in  question  prohibited  any  sale  of  hay  without  hav- 
ing the  same  inspected  and  weighed  ; the  court  held  it  to 
be  void  as  against  the  provisions  of  the  general  statute, 
which  expressly  provided  that  hay  pressed  and  put  up  in 
a particular  manner  might  be  sold  “by  any  standard  weight 
which  shall  be  agreed  upon  between  the  buyer  and  seller.” 

In  The  City  of  Boston  v.  Shaw,  1 Mete.  130,  the  only 
question  was,  whether  the  method  prescribed  by  the  ordi- 
nance for  the  apportionment  of  the  expenses  of  sewerage 
among  property  owners  was  or  was  not  a reasonable  one. 

In  Dunham  v.  Robertson , 5 Cow.  402,  the  charter  author- 
ized the  village  to  make  such  prudential  by-laws  as  they  may 
from  time  to  time  deem  meet  * * * relative  to  taverns, 
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gin  shops  and  hucksters’  shops  in  said  village  * * * 

provided,  always,  that  such  by-laws  be  not  contrary  to,  or 
inconsistent  with,  the  law  of  this  State.  The  by-law  pro- 
vided that  hucksters  should  be  licensed,  and  that  every 
person  keeping  a huckster’s  shop  without  license  should 
pay'  a penalty  named.  The  court  held  the  ordinance  void, 
as  in  restraint  of  a trade  upou  which  no  restriction  was 
apparently  necessary. 

By-laws,  the  court  say,  must  accord  with  the  laws  of  the 
State  and  the  general  principles  of  law  ; and  by  this  we 
understand  that  the  by-law  must  not  countervail  any  ex- 
press provision  of  the  statute  or  the  recognized  principles 
of  common  law  ; not  that  necessarily  the  corporation  may 
not  go  further  in  legislating  for  their  own  members  than 
tlio  legislation  of  the  State  upon  like  subjects. 

If  we  admit  the  rule  contended  for,  we  practically  nullify 
a very  large  part  of  the  provisions  of  this  charter.  Here  is 
an  express  authority  given  to  suppress  tippling  houses  and 
to  do  many  other  things  that  no  law  of  the  territory  has  yet 
assumed  to  do,  and  if  the  penalty  recovered  in  this  case  was 
unauthorized,  then,  for  the  same  reason,  every  attempt  of 
the  corporation  to  exercise  the  numerous  special  powers 
contained  in  the  charter  relating  to  subjects,  upon  which 
the  legislature  has  not  prescribed  a rule,  must  be  forever 
ineffectual. 

The  cases  of  City  of  Pekin  v.  Smelzel,  21  111.  465  ; City 
of  Burlington  v.  Keller , 17  Iowa,  369 ; S.  C.,  18  id.,  are 
directly  in  point,  and,  we  think,  directly  against  the  posi- 
tion assumed  by  counsel  for  the  appellant. 

As  to  whether  there  is  such  an  officer  as  the  one  before 
whom  this  prosecution  was  instituted,  it  will  be  observed 
that  the  officer  subscribes  himself  in  the  process  police 
magistrate.  It  is  said  that  by  the  organic  act  of  the  terri- 
tory no  such  officer  is  recognized,  but  that  all  judicial  power 
is  vested  in  the  supreme  court,  district  courts,  probate  courts 
and  justices  of  the  peace. 

Byr  the  charter  of  this  corporation  it  is  provided  that  at 
the  first  election  there  shall  be  elected,  among  other  officers, 
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“one  justice  of  the  peace,  to  be  denominated  police  judge 
for  the  city  of  Central,  * * * and  on  the  first  Mon- 
day of  April,  in  every  second  year,  one  police  judge,”  and 
in  auother  section,  that  “the  police  judge  shall  have  juris- 
diction in  all  cases  of  violation  of  the  city  ordinances,  and 
shall  have  the  same  jurisdiction  in  all  civil  and  criminal 
proceedings  as  is  now,  or  hereafter  shall  be,  conferred  upon 
other  justices  of  the  peace  of  this  territory,  and  in  all  courts 
of  this  territory,  said  police  magistrate  shall  be  held  to  be  a 
justice  of  the  peace.” 

In  other  portions  of  the  charter,  as  well  as  in  the  section 
just  quoted,  the  officer  is  termed,  as  will  be  observed,  indis- 
criminately, a police  judge  and  police  magistrate. 

The  majority  of  the  court  think  that  so  much  of  the  char- 
ter as  confers  or  authorizes  the  power  to  assume  a denomi- 
nation not  warranted  by  the  organic  act  may  well  be  held 
void  ; but,  in  determining  whether  the  office  exists  or  not, 
we  are  inclined  to  the  opinion,  that  we  ought  to  look  rather 
to  the  substance  of  the  powers  conferred  upon  the  incumb- 
meut,  than  to  the  name  by  which  he  is  designated ; guided 
by  this  principle,  we  have  no  difficulty  in  concluding  that 
the  officer  designated  by  the  charter  police  justice  or  police 
magistrate  lawfully  possessed  the  powers  which  he  assumed 
in  this  proceeding. 

Whether  in  the  exercise  of  this  power  he  is  not  required 
to  act  as,  and  assume  to  be,  a justice  of  the  peace,  and  to 
disregard  the  unwarranted  title  with  which  the  legislature 
have  invested  him,  is  a question  which,  in  the  view  we  take 
of  this  case,  it  is  not  necessary  for  us  to  determine. 

It  is  said,  that  the  police  j udge,  being  entitled  to  partici- 
pate in  the  penalties  adjudged  against  the  defendant,  was 
interested  in  the  event  of  the  prosecution,  and  was  therefore 
incompetent  to  give  judgment,  or  issue  process,  or  entertain 
the  proceeding  in  any  stage.  The  argument  assumes  (what 
is  not  shown  in  the  record)  that  the  magistrate  was  a citizen 
of  this  municipality,  and  this  we  think  it  is  fair  to  assume, 
and  perhaps  the  necessary  conclusion  from  the  fact  of  his 
Incumbency  in  the  office : for  the  charter  clearly  contem 
Vol.  1.  — 42 
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plates  that  all  officials  therein  provided  for  should  be 
elected  by  the  qualilied  voters  of  the  city  from  among  their 
own  number ; but  if  we  are  correct  in  this,  then  the  provis- 
ions which  confer  jurisdiction  upon  the  police  judge,  in 
causes  arising  under  the  charter  and  ordinances,  is  equiva- 
lent to  an  express  declaration  that  his  interest  in  the  penal- 
ties shall  not  disqualify. 

The  objections  as  to  the  existence  and  competency  of  the 
officer  are  thereupon  overruled. 

As  to  the  manner  of  the  proceedings  it  is  objected  that  the 
summons  was  made  returnable  on  the  day  of  its  issuance. 
If  in  this  proceeding  the  justice  was  bound  to  observe 
the  rule  prescribed  by  the  general  law,  upon  which  we 
express  no  opinion,  the  judgment  might  for  this  reason 
have  been  set  aside  upon  certiorari  brought,  or  the  defendant 
might  have  disregarded  the  judgment  and  brought  his 
action  against  the  justice  if  he  issued  execution  thereon. 

But,  by  appealing  from  the  judgment  of  the  justice,  he 
has,  we  think,  waived  all  irregularities  in  the  process  by 
which  he  was  brought  into  that  court. 

The  statute  declares  that  no  exception  shall  be  taken  to 
the  form  or  service  of  the  summons  issued  by  the  justice 
of  the  peace,  nor  to  any  of  the  proceedings  before  him,  but 
the  court  shall  hear  and  determine  the  cause  in  a snmmary 
way,  without  pleadings  in  writing,  and  nothing  can  be 
clearer,  we  think,  than  that  the  intention  of  the  legislature 
was  to  require  a trial  upon  the  merits,  without  objections 
to  any  of  the  proceedings  before  the  justice. 

We  do  not  feel  called  upon  to  reconcile  with  this  statute 
what  is  said  by  the  supreme  court  of  Illinois.  County  Com- 
missioners, etc.  v.  Robertson,  5 Gilm.  563 ; Adams  r. 
Miller,  12  111.  27 ; Walsen  v.  Nettleton,  13  id.  62. 

It  is  sufficient  to  say  that  the  construction  we  have  given 
the  statute  appears  to  us  the  true  one,  and  we  are  supported 
by  the  later  cases  of  Swingley  v.  Haynes,  22  HI.  216,  and 
Ohio  and  Mississippi  Railroad  Company  v.  McOutchin, 
27  id.  9. 

It  is  urged  that  the  provisions  of  the  justices’  act  were 
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intended  to  apply  only  to  civil  causes,  and  that  this  prosecu- 
tion is  a criminal  one  ; and  the  case  of  Edwards  v.  Vander- 
marok,  13  111.  033,  is  referred  to  ; but  we  are  not  prepared 
to  admit  that  this  is  not  a civil  case  in  such  sort  that  an 
appeal  might  not  lie  even  though  not  allowed  by  the  charter ; 
and  by  that  section  of  the  charter  which  allows  the  appeal, 
it  is  expressly  declared  that  appeals  “shall  be  granted  in 
the  same  manner  and  with  like  effect  as  appeals  are  taken 
from  and  granted  by  justices  of  the  peace,  under  the  laws 
of  this  territory.” 

This  disposes  of  the  objection,  that  the  process  was  signed 
with  a title  which  the  officer  had  no  right  to  assume,  and 
that  no  demand  was  indorsed  thereon  ; as  to  this  latter  the 
statute  has  been  held  to  be  directory  merely,  and  a failure 
to  comply  with  it  immaterial.  Eaton  v.  Graham,  11  111. 
020. 

As  to  the  complaint,  the  charter  provides  that  “it  shall 
be  lawful  to  declare  generally  in  debt  for  such  penalty,  fine 
or  forfeiture,  stating  the  clause  of  this  act,  or  the  by-laws 
or  ordinance,  etc.,  and  to  give  the  special  matter  in 
evidence.” 

It  is  argued  that  under  this  provision  the  city  attorney 
should  be  required  to  file  a declaration,  as  in  the  common- 
law  action  of  debt ; but  we  think  the  statement,  account  or 
complaint  which  was  filed  in  this  cause,  indefinite  and 
informal  as  it  is,  must  be  regarded  as  a compliance  with  the 
intention  of  the  legislature.  We  cannot  believe  that  the 
legislature  intended  to  introduce  into  a court  not  of  record, 
and  in  this  class  of  proceedings,  which,  in  many  instances, 
must  be  summary  in  their  nature  or  else  altogether  ineffec- 
tual, the  subtleties  of  the  common-law  action  of  debt,  with 
the  delays  incident  to  it.  Having  reference  to  the  subject- 
matter  to  which  this  legislation  is  applied,  we  think  the 
language  may  well  receive  a construction  less  restricted 
than  in  another  case  we  might  be  compelled  to  adopt. 

As  for  the  objection,  that  inhabitants  of  the  city  were 
permitted  to  testify  on  behalf  of  the  prosecution,  it  is  a 
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sufficient  answer  to  say  that  no  objection  to  their  com- 
petency was  made  upon  the  trial. 

It  is  further  urged  that  the  prosecution  upon  the  trial 
were  permitted  to  put  in  evidence  of  sales  by  the  plaintiff, 
anterior  to  the  earliest  day  named  in  the  complaint.  The 
cases  from  Massachusetts,  which  were  cited  in  support  of 
this  objection,  are  not  in  accord  with  the  authorities  else- 
where, and  we  are  not  satisfied  with  the  reasons  upon  which 
that  court  proceeds. 

As  for  the  objection  that  the  absence  of  the  license  to  the 
plaintiff  was  not  established,  we  think  that  if  the  burden  of 
proof,  as  to  this,  rested  in  the  first  instance  upon  the  prose- 
cution, upon  which  we  express  no  opinion,  sufficient  was 
shown  to  devolve  upon  the  defendant  the  duty  of  establish- 
ing the  fact  of  his  license,  if  he  had  one.  It  was  proved 
that  by  the  ordinance  of  the  city,  the  city  clerk  was  required 
to  keep  a register  of  all  licenses  issued  by  him  ; that  register 
was  produced,  and  the  clerk  testified,  as  we  understand 
him,  though  his  testimony  was  conflicting,  that  no  license 
had  in  fact  been  issued  to  the  defendant  for  the  period  in 
which  the  alleged  unlawful  sales  were  made.  The  jury 
were  the  proper  judges  of  the  effect  to  be  given  to  the 
whole  testimony,  and  they  have  found  that  the  defendant 
had  no  license. 

On  the  trial  the  defendant  offered  to  show  that,  before  the 
sales  charged,  he  had  applied  to  the  mayor  for  license  to 
sell  intoxicating  liquors,  and  that  his  application  was  ap- 
proved ; that  thereupon  he  had  made  application  to  the 
clerk  of  the  city  to  issue  the  license,  and  made  tender  in 
gold  coin  of  the  proper  license  fee,  but  that  the  clerk  refused 
him  such  license. 

This  evidence,  it  is  assigned  for  error,  the  court  below 
excluded. 

We  think  the  ruling  of  the  district  court  was  correct 

If  the  clerk  refused  to  issue  the  license  where  the  defend- 
ant was  entitled  to  it,  the  remedy  was  by  mandamus  to 
compel  the  clerk  to  perform  his  duty,  or  by  action  on  the 
case  for  the  wrongful  refusal. 
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It  cannot  be  said  that  this  was  the  act  or  default  of  the 
corporation,  for  the  clerk,  if  the  agent  of  the  corporation  in 
any  sense,  was  so  only  within  the  limit  of  his  duty.  If  he 
refused  to  issue  the  license,  where  he  was  bound  by  law  to 
issue,  it  was  of  his  own  wrong,  and  the  defendant  must 
seek  his  remedy  against  him  alone. 

The  verdict  seems  to  us  to  be  substantially  responsive  to 
the  issue.  Although  the  proceeding  is  in  form  of  an  action 
of  debt,  the  real  question  in  issue  was,  whether  the  defend- 
ant had  been  guilt}’  of  a violation  of  the  ordinance,  and  this 
issue  is  certainly  settled  by  the  verdict  of  guilty.  The  only 
oth;r  finding  which,  upon  any  principle,  could  have  been 
made,  is  the  common-law  verdict,  in  the  action  of  debt, 
that  “the  defendant  doth  owe  the  said  plaintiff  the  said  sum- 
of,  etc.,  above  demanded,”  but  it  cannot  be  said  that  there 
is  any  specific  debt  or  sum  certain  sought  or  demanded 
in  such  prosecution  as  this : the  fine  to  be  imposed,  which 
is  the  only  thing  recovered,  might  be  greater  or  less  within 
certain  limits,  and  in  the  absence  of  any  regulation  by  ordi- 
nance, it  appears  to  us  that  the  jury  could  have  nothing  to 
do  with  fixing  the  amount  of  this  fine. 

No  such  regulation  is  shown  by  the  record,  and  we 
express  no  opinion  as  to  its  effect  if  it  were  shown. 

The  proceedings  were,  therefore,  we  think,  sufficiently 
regular  in  these  respects. 

But  in  the  entry  of  the  judgment  the  court  clearly  erred. 

The  charter  warrants  a commitment  of  the  accused  in 
prosecutions  of  this  sort  only  when  he  has  no  real  or  per- 
sonal estate  which  can  be  taken  to  satisfy  the  judgment, 
and  the  district  court  in  this  case  ordered  that  the  defendant 
stand  committed  until  the  payment  of  the  fine  and  costs, 
without  reference  to  whether  he  had  property  liable  to  exe- 
cution or  not. 

For  this  error  the  judgment  will  be  reversed,  and  the 
cause  remanded,  with  instructions  to  the  district  court  to 
enter  judgment  upon  the  verdict,  and  to  award  execution 
thereon  to  the  sheriff  of  Gilpin  county,  and  to  further  order 
that  in  case  estate  of  the  defendant  sufficient  to  satisfy  the 


Digitized  by  Google 


834 


Mills  et  ux.  Angela. 


[Feb.  T., 


judgment  and  costs  be  not  found,  execution  issue  against 
the  body  of  the  defendant,  and  that  thereon  the  defendant 
be  committed  to  the  common  jail  of  Gilpin  county,  there  to 
be  confined,  until  at  the  rate  of  one  day’s  confinement,  for 
each  dollar  of  the  said  fine  and  costs,  the  judgment  be  fully 
satisfied,  such  imprisonment  not  to  exceed,  however,  the 
term  of  six  months. 


The  judgment  is  reversed,  with  costs,  in  this  court.  Reverted. 

Jphti rr  or  Pkack  — Titi.k  or  Poura  Jcdue:  IhnpU  v.  Curley,  * Colo.  422;  v. 

Join,  7 Colo.  oUO,  5WI. 

I.htcnrk  -.MAJlBAMi  a To  ( oMi’Ki.  Impk.  — If  an  officer  refuse*  a license  where  a party 
Isentitlerl  to  It,  the  reunulv  Is  by  nmiiduiuus:  IfetrtUi.p  v.  fVopfe,  10  Colo.  tKtt. 

Takisq  Ai’PRai.  prom  Jrs  ru  k’k  JriMiMKNT  confers  Jurisdiction  of  the  person  of  tbe  ar>- 
pellAiit,  and  Is  » wulver  of  ull  defects  in  ser\-1ce:  Or >t+radn  tent.  B.  R.  v.  OUttweU,  11  Cola.  Mi 


Mills  et  ux.  t>.  Angela. 

Married  woman  — may  defend  action i,  A married  woman  Is  under  no 
disability  In  respect  to  the  time  or  manner  of  making  her  defense  to  an 
action  brought  against  her. 

Practice  — defence  must  be  interpoied  at  earlieet  opportunity.  An  objection 
which  was  not  made  In  the  court  below  will  not  be  considered  in  this 
court. 

Demurrer  to  bill  in  chancery  — does  not  reach  defect 'e  not  apparent  in  the 
bili.  In  a bill  against  husband  and  wife  to  foreclose  a mortgage,  it  was 
averred  that  the  defendants  made,  executed,  acknowledged  and  delivered 
the  mortgage  to  complainant.  No  copy  of  the  mortgage  was  attached 
to  the  bill.  Objections  to  the  sufficiency  of  the  certificate  of  acknowledg- 
ment appended  to  the  mortgage  were  not  raised  by  demurrrer  to  the  bill. 
Practice  — bill  to  foreclose  need  not  be  put  in  under  oath.  A bill  to  foreclose 
a mortgage  need  not  be  put  in  under  oath.  The  signature  of  counsel  is  a 
sufficient  authentication. 

Appeal  from,  District  Court , Clear  Creek  County. 

Mr.  Justice  Wells,  having  been  of  counsel,  did  not  par- 
ticipate in  the  decision  of  this  cause. 

Mr.  R.  S.  Mokrison  and  Mr.  Hugh  Butler,  for 
appellants. 

Mr.  H.  R.  Hunt,  for  appellee. 

Hallett,  C.  J.  This  was  a bill  to  foreclose  a mortgage 
to  wliich  appellants  demurred,  and  the  demurrer  was  over- 
ruled. No  other  defense  being  made,  the  bill  was  taken 
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pro  confesso.  The  argument  at  the  bar  was  mainly  directed 
to  the  certificate  of  acknowledgment  attached  to  the  mort- 
gage, which  is  said  to  be  insufficient  as  to  Emiline,  one  of 
the  appellants.  If,  however,  it  shall  appear  that  this  ques- 
tion was  not  presented  in  the  court  below,  upon  what 
ground  may  appellants  base  their  claim  to  be  heard  in  this 
court  I 

Generally  a party  must  seek  the  earliest  opportunity  to 
make  his  defense,  and  if  he  does  not  do  so,  the  law  will 
presume  that  he  has  none.  This  salutary  rule  ought  not  to 
be  disregarded  unless  the  case  is  exceptional,  and  we  do 
not  see  that  the  coverture  of  Mrs.  Mills  makes  this  one  so. 
A married  woman  is  under  no  disability  in  respect  to  the 
time  or  manner  of  putting  in  her  defense  to  an  action 
brought  against  her.  In  the  absence  of  statutory  regula- 
tion, the  husband  must  be  joined  with  her  as  a defendant, 
but  this  was  doubtless  for  his  protection  as  well  as  hers, 
and  did  not  interfere  with  her  defense.  1 Daniell’s  Ch.  Pr. 
140. 

But  our  statute  admits  a married  woman  to  the  courts 
upon  the  same  terms  as  if  she  were  sole,  and  for  this  reason, 
if  for  no  other,  she  cannot  claim  indulgence  on  the  ground 
of  coverture.  She  is  not  like  an  infant,  who  is  incapable 
of  acting  for  himself,  and  is  compelled  to  rely  upon  a guar- 
dian ad  litem,  who  may  be  careless  or  unfaithful.  The  law 
clothes  her  with  power  to  manage  her  own  affairs,  and  she 
ought  to  accept  the  responsibility  which  attends  upon  free 
agency.  If  the  sufficiency  of  the  certificate  of  acknowledg- 
ment was  denied  in  the  court  below,  it  must  have  been  by 
the  demurrer,  for  appellants  made  no  other  appearance  in 
that  court.  The  certificate  is  not  in  terms  referred  to  in  the 
demurrer,  and  the  defect  of  which  complaint  is  made  does 
not  appear  in  the  bill.  It  is  alleged  tliat  “appellants  made, 
executed,  acknowledged  and  delivered  to  the  complainant 
their  mortgage  deed  of  conveyance,”  and  although  it  is 
stated  that  a copy  of  the  mortgage  is  attached  to  the  bill,  no 
such  copy  appears  in  the  record.  Granting  that  every  matter 
appearing  in  the  bill  was  questioned  ore  te/rns  upon  theargu 
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merit  of  the  demurrer  the  certificate  of  acknowledgment 
was  not  reached.  That  the  allegation  in  the  bill  of  the  exe- 
cution of  the  instrument  was  sufficient  upon  demurrer,  see 
Moore  et  ux.  v.  Titman , 33  111.  364.  In  this  case,  a copy  of 
the  mortgage  was  attached  to  the  bill,  and  the  court  exam- 
ined the  certificate  of  acknowledgment,  but  they,  at  the 
same  time,  declare  that  the  sufficiency  of  the  acknowledg- 
ment could  not  be  questioned  after  default  in  answering. 
In  the  case  at  bar  there  was  no  exhibit  attached  to  the  bill, 
and  therefore  no  question  as  to  the  propriety  of  examining 
a copy  of  a mortgage  accompanying  a bill  upon  demurrer 
to  the  bill,  or  otherwise,  for  the  purpose  of  ascertaining 
whether  the  proof  supports  the  allegation.  In  demurring 
to  the  bill,  appellants  admitted  the  averment  of  the  acknowl- 
edgment of  the  mortgage  to  be  true,  and  they  did  not  after- 
ward deny  that  averment.  The  master’s  report,  which  con- 
tained the  mortgage,  passed  unchallenged,  and  appellants 
have  come  here  in  search  of  relief,  for  which  they  should 
have  asked  in  the  court  below.  Reigard  v.  McNeil , 38 
111.  401. 

These  remarks  apply  also  to  the  objection  respecting 
appellee's  name,  concerning  which,  as  well  as  the  certificate 
of  acknowledgment,  appellants  were  wholly  indifferent  in 
the  district  court. 

As  to  the  fourth  assignment  of  error,  we  are  not  acquainted 
with  any  rule  which  requires  a bill  for  foreclosure  to  be  put 
in  under  oath,  or  signed  by  the  complainant.  The  signa- 
ture of  counsel  appears  to  furnish  sufficient  authentication. 
Story’s  Eq.  PL,  § 47. 

The  decree  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 


City  of  Denver  b.  Kent  et  al. 

Trust  — tows  site  — under  legislative  control.  Under  the  act  of  congress  of 
May  23, 1 844  (5  Stat.  at  Largo,  GUT),  and  the  amendatory  act  of  May  28, 
188-1  (13  Stat.  at  Large,  94),  the  execution  of  the  trust  is  under  the  sole 
and  exclusive  direction  of  the  legislative  assembly. 
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Trust  — town  bite — vs  ho  are  beneficiaries.  Portions  of  tlie  town  site  of 
Denver,  not  subject  to  individual  claim,  are  lield  by  the  trustee  for  the  use 
and  benefit  of  the  community  at  large.* 

Trust  — unauthorized  sale  by  trustee.  A sale  by  the  trustee  of  any  portion  of 
the  town  site  of  Denver,  not  according  to  the  rules  and  regulations  pre- 
scribed by  the  legislative  assembly,  is  wholly  unwarranted  and  absolutely 
void. 

Trust  — duty  of  trustee.  In  the  absence  of  authority  to  sell  any  portion  of 
the  town  site  of  Denver,  it  was  the  duty  of  the  trustee  to  await  the  action 
of  the  legislative  assembly. 

Statute  — repugnant  to  acts  of  congress.  Section  6 of  the  act  of  the  assembly 
of  1666  (5  Sees.  88),  by  which  unclaimed  lots  were  granted  to  the  city  of 
Denver  for  the  use  of  common  schools,  is  repugnant  to  the  acts  of  congress 
relating  thereto  and  therefore  void. 

Trust  — abuse  by  trustee  — who  may  bring  suit.  The  city  of  Denver,  in  its 
corporate  capacity,  may  Institute  and  maintain  suite  to  set  aside  sales  of 
unclaimed  lots  made  by  the  trustee  of  the  town  site  of  Denver,  without 
authority  of  law,  and  may  keep  watch  over  the  property  until  the  legisla- 
ture shall  authorize  the  sale  thereof. 

Trust  — town  site  — disposition  of  estate.  The  legislative  assembly  has  power 
to  direct  the  sale  of  unclaimed  lots  in  the  city  of  Denver,  and  may  apply 
the  proceeds  of  such  sales  to  the  erection  of  public  buildings  for  the  use  of 
the  city,  or  for  the  support  of  its  public  schools,  or  any  other  general 
purpose  that  will  conduce  to  the  interests  of  the  community. 

Bill  ih  chancery  — multifarious.  Several  plaintiffs  cannot  demaud  by  one 
bill  several  matters  perfectly  distinct  and  unconnected  against  one 
defendant,  nor  can  one  plaintiff  demand  several  matters  of  different  nature 
against  several  defendants. 

A bill  to  set  aside  and  cancel  several  conveyances  alleged  to  have  been  fraudu- 
lently made  to  different  parties  at  several  times  by  the  trustee  of  the 
town  site  of  Denver,  is  multifarious  and  cannot  be  maintained. 

Appeal  from,  District  Court , Arapahoe  County. 

The  bill  was  filed  by  the  city  of  Denver,  as  trustee  for  the 
use  of  common  schools,  against  OinerO.  Kent,  probate  judge, 
and  a large  number  of  persons,  who,  it  was  alleged,  had 
obtained  title  to  lots  in  the  city  of  Denver.  The  several 
acts  of  congress  and  of  the  legislative  assembly,  relating  to 
the  matter  of  town  sites,  were  referred  to  in  the  bill.  It  was 
alleged  that  James  Hall  was  probate  judge  of  the  county  of 
Arapahoe  when  the  act  of  congress  of  1 864  was  passed,  and 
that  he  entered  the  lands  mentioned  in  that  act  with  the 
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funds  of  the  city  and  obtained  title  to  the  same  ; that  the 
trust  was  not  fully  executed  by  him  ; that  he  was  succeeded 
by  Omer  0.  Kent,  who  proceeded  in  the  execution  of  the 
trust  until  his  term  of  office  expired  in  September,  1867  ; 
that  Jacob  Downing  then  succeeded  to  the  office  and  re- 
mained in  office  until  the  bill  was  filed  in  September,  1868  ; 
that  about  seven  hundred  and  thirty-five  lots  have  been 
wrongfully  conveyed  to  persons  having  no  right  to  the  same  ; 
that  these  lots  belonged  to  the  city  as  trustee  for  common 
schools  ; that  the  probate  court  combined  and  confederated 
with  the  persons  to  whom  such  lots  had  been  conveyed,  to 
defraud  the  city  and  the  common  school  fund  of  the  pro- 
ceeds of  such  lots ; that  many  persons  named  as  grantees 
in  the  conveyances  made  by  the  probate  judge  have  no  ex- 
istence, and  that  such  conveyances  were  made  with  intent 
to  defraud  the  city  and  the  common  school  fund. 

Numerous  conveyances  alleged  to  have  been  fraudulently 
made  werq  described  in  the  bill.  It  was  also  alleged  that  a 
large  number  of  lots,  within  the  tract  of  land  mentioned  in 
the  act  of  congress,  had  not  been  conveyed,  and  that  the  city 
of  Denver  was  entitled  to  the  same  for  the  use  and  benefit 
of  common  schools ; the  prayer  of  the  bill  was  that  the 
several  conveyances,  made  by  the  probate  judge  in  fraud  of 
the  several  acts  of  congress  and  of  the  legislative  assembly, 
be  declared  void,  and  that  the  title  of  the  city  of  Denver  be 
perfected  ; that  the  probate  judge  be  directed  to  convey  to 
the  city  all  lots  so  wrongfully  disposed  of,  and  all  lots  to 
which  the  city  was  entitled  under  the  said  acts,  etc. 

The  bid  was  taken  as  confessed  by  some  of  the  defendants 
and  other  defendants  demurred.  The  district  court  sus- 
tained the  demurrers  and  dismissed  the  bill. 

Mr.  Alfred  Sayre,  for  appellant. 

Messrs.  Charles  & Elbert,  for  appellees. 

Mr.  Justice  Wells  dissented. 

Belford,  J.  The  bill  in  this  case  was  filed  by  the  city 
of  Denver,  as  trustee  for  the  use  of  the  common  schools, 
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etc.,  against  Omer  O.  Kent  and  others,  to  set  aside  and  can- 
cel a large  number  of  deeds  made  by  different  probate 
judges  to  various  persons.  Separate  demnrrers  were  filed, 
assigning  as  grounds  of  demurrer  : 

Firet,  that  the  complainant  had  no  right  to  maintain  the 
suit;  and  secondly,  that  the  bill  was  multifarious.  The 
demnrrers  were  sustained,  and  this  action  of  the  court  con- 
stitutes the  error  complained  of. 

The  bill  alleges  that  in  1805,  James  Hall,  being  probate 
judge  of  Arapahoe  county,  under  and  by  virtue  of  an  act 
of  congress  passed  the  previous  year,  entered  a large  tract 
of  land  that  had  been  occupied  as  a town  site  by  the  citi- 
zens of  Denver,  and  that  he  held  that  land  in  trust  for  such 
purposes.  It  is  further  alleged  that  he  and  his  successors 
in  office  greatly  abused,  their  trust  by  making  deeds  of  con- 
veyance to  numerous  parties  who  were  not  entitled  to  receive 
them,  and  that,  by  reason  of  these  fraudulent  deeds,  the 
community  has  been  greatly  injured.  It  further  appears, 
that  on  the  9th  day  of  February,  1806,  the  territorial  legis- 
lature passed  an  act  having  direct  reference  to  the  disposi- 
tion of  certain  portions  of  this  land,  and  in  which  act  it  is 
provided  that  all  lots  and  parts  of  lots  in  the  city  of  Denver 
then  held  by  Hall  in  trust  by  virtue  of  said  act  of  congress, 
and  to  which  there  was  no  claimant,  and  to  which  no  valid 
claim  could  be  shown,  should  vest  in  the  city  of  Denver  for 
the  use  of  the  common  schools  of  said  city  ; and  that  the 
city  of  Denver  should  have  the  power,  by  suit,  in  any  court 
having  competent  jurisdiction,  to  secure  and  perfect  the 
legal  title  to  the  same. 

The  bill  prays  that  these  fraudulent  conveyances  be  set 
aside,  and  that  the  title  of  the  city  to  the  lots  in  controversy 
be  established  and  quieted.  On  behalf  of  the  appellees  it 
is  insisted  that  the  city  of  Denver  has  no  title  ; that  the  act 
of  the  legislature  was  ultra  vires  and  void,  and  that  the 
claims  of  those  now  exercising  ownership  over  these  lots 
cannot  be  called  in  question.  A correct  decision  of  this 
case  involves  a review  of  the  legislation  of  congress  so  far 
as  the  same  is  applicable  to  the  entry  of  lands  for  town  sites. 
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At  an  early  period  in  our  national  history,  it  became  the 
fixed  policy  of  the  government  to  aid  in  the  settlement  of 
the  pnblic  domain.  To  this  end,  at  various  times  laws  were 
passed  by  which  settlers  upon  such  lands  might,  upon 
showing  a compliance  with  certain  prescribed  rules,  and  for 
n small  consideration,  acquire  the  legal  title  to  one  hundred 
and  sixty  acres.  These  law's  and  rules,  however,  were  only 
for  the  benefit  of  such  persons  as  settled  upon  the  pnblic 
domain  for  agricultural  purposes.  In  process  of  time 
settlements  of  widely  different  character  were  made.  In 
eligible  places  large  numbers  of  persons  congregated,  and 
towns  and  cities  were  built  up.  This  kind  of  settlement 
was  outside  of  the  contemplation  of  the  pre-emption  laws, 
as  they  then  existed,  and  it  soon  became  a serious  question 
how  the  title  to  this  land  so  occupied  should  be  secured. 
To  meet  this  question  congress  passed  the  act  of  May  23, 
1844,  which  provides : 

That  whenever  any  portion  of  the  surveyed  public  lands 
has  been  or  shall  be  settled  upon  and  occupied  as  a town 
site,  and  therefore  not  subject  to  entry  under  the  existing 
pre-emption  laws,  it  shall  be  lawful,  in  case  such  town  or 
place  shall  be  incorporated,  for  the  corporate  authorities 
thereof,  and  if  not  incorporated,  the  judges  of  the  county 
court  of  the  county  in  which  such  town  may  be  situated,  to 
enter  at  the  proper  land  office,  and  at  the  minimum  price, 
the  lands  so  settled  and  occupied,  in  trust  for  the  several 
use  and  benefit  of  the  occupants  thereof,  according  to  their 
respective  interests.  * * * The  execution  of  which 

trust,  as  to  the  disposal  of  the  lots  in  such  town,  and 
the  proceeds  of  the  sales  thereof,  to  be  conducted  under  such 
rules  and  regulations  as  may  be  provided  by  the  legislative 
authority  of  the  State  or  territory  in  which  the  same  is 
situated : Provided,  that  the  entry  of  the  land  intended  by 
this  act  be  made  prior  to  the  commencement  of  the  public 
sale  of  the  body  of  land  in  which  it  is  included,  and  that 
the  entry  shall  include  only  such  land  as  is  already  occu- 
pied by  the  town,  and  be  made  in  conformity  to  the  legal 


Digitized  by  Google 


1871.] 


City  of  Denver  v.  Kent  et  al. 


341 


subdivision  of  tile  public  lands  authorized  by  the  acts  of 
the  24th  of  April,  1820.  *.  * * 

And  provided  further,  that  any  act  of  said  trustees,  not 
made  in  conformity  to  the  rules  and  regulations  herein  allu- 
ded to,  shall  be  void  and  of  no  effect.”  Under  the  terms 
and  provisions  of  this  law,  the  lands  embraced  in  many 
town  sites  that  had  been  theretofore  settled,  and  of  many 
towns  subsequently  settled  and  occupied,  were  conveyed  to 
the  proper  and  rightful  occupants  thereof.  In  the  year  1869, 
a large  number  of  persons  associated  together,  under  the 
name  of  the  Denver  Town  Company,  and  took  possession  of 
a portion  of  the  public  domain  now  known  as  the  city  of 
Denver,  which  they  surveyed  and  laid  off  into  streets,  alleys, 
blocks  and  lots,  and  which  they  commenced  to  improve  as 
a town,  by  the  erection  of  dwelling-houses,  stores  and  offices. 
When  the  lands  on  which  this  city  was  built  became  sur- 
veyed, and  the  lots  and  buildings  acquired  value,  the  owners 
became  anxious  for  a title.  The  laws  of  1844  limited  the 
entry  for  town  purposes  to  three  hundred  and  twenty  acres, 
and  the  city  of  Denver  covered  more  than  a thousand  ; so 
that  there  was  no  law  by  which  a proper  title  to  this  land 
could  be  made  to  the  men  who  were  the  occupants  of  the 
same,  and  the  owners  of  the  improvements  thereon.  To 
remedy  this  difficulty  congress  was  applied  to,  and  in 
response  to  this  application  passed  the  act  May  28,  1864, 
which  provides : 

“That  the  provisions  of  an  act  of  congress  entitled  ‘an 
act  for  the  relief  of  the  citizens  of  towns  upon  the  land  of 
the  United  States,  under  certain  circumstances,  approved 
May  23,  1844,’  be  so  extended  as  to  authorize  the  probate 
judge  of  Arapahoe  county,  in  the  territory  of  Colorado,  to 
enter  at  the  minimum  price  in  trust  for  the  several  use  and 
benefit  of  the  rightful  occupants  of  said  land  and  the  bona 
fide  owners  of  the  improvements  thereon,  according  to  their 
respective  interests,  the  following  subdivisions  of  land,  or 
such  portions  thereof  as  are  settled  and  actually  occupied 
for  town  purposes  by  the  town  of  Denver  aforesaid,  to  wit : 
Section  number  33,  and  the  west  half  of  section  number  34, 
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in  township  number  3 south  of  range  number  68,  west  of 
the  sixth  principal  meridian.  That  in  all  respects,  except 
as  herein  modified,  the  execution  of  the  foregoing  provis- 
ions shall  be  controlled  by  the  provisions  of  said  act  of 
the  23d  of  May,  1844,  and  the  rules  and  regulations  of 
the  commissioner  of  the  general  land  office.’’  From  an 
examination  of  these  two  acts  it  will  be  observed  that " the 
power  of  the  “ corporate  authorities”  mentioned  in  the  law 
of  1844,  and  the  probate  judge  in  that  of  1864,  is  limited  to 
the  act  of  entry,  and  when  the  land  is  entered  the  party  or 
parties  so  entering  it  become  invested  with  a trust,  the  exe- 
cution of  which  is  Under  the  sole  and  exclusive  direction  of 
the  local  legislature.  Until  the  legislature  points  out  the 
method  and  prescribes  the  rules  of  procedure,  the  trustees 
are  wholly  incapable  of  conveying  the  legal  title  to  the 
beneficiaries  of  the  trust,  or  of  disposing  of  the  land  for 
any  purpose,  or  to  any  person.  But  what  is  the  character 
of  this  trust  ? Tt  will  be  observed  that,  while  the  entry  under 
the  act  of  1844  is  only  allowed  to  cover  such  land  as  is 
actually  occupied  by  the  settlers,  it  must  nevertheless  be 
made  according  to  government  subdivisions,  as  the  law  does 
not  permit  them  to  be  broken  in  upon.  Under  this  rule 
some  land  would  be  found  in  each  subdivision  not  actually 
built  upon  or  otherwise  occupied  for  town  purposes.  What, 
then,  is  to  be  done  with  this  land  not  occupied  or  improved  ? 
To  whom  is  it  to  go  ? Clearly  not  to  general  government, 
for  its  title  has  ceased  by  the  issuing  of  the  patent.  Not  to 
the  territory,  for  it  never  had  any  interest.  Not  to  the 
trustee,  for  he  is  a mere  conduit  or  channel  through  which 
the  title  passes  from  the  government  to  the  cestuis  que  trust. 
Not  to  the  individual  citizen,  for  the  act  of  congress  defines 
the  extent  of  his  individual  interest.  The  trust  is  mani- 
festly a double  one.  The  first,  a trust  for  the  occupants  of  the 
town  as  individuals  ; the  other,  a trust  for  them  collective]}-, 
as  a community  ; the  act  authorizing  the  corporate  author 
ities  to  enter  the  land  in  the  first  case,  and  making  them 
trustees,  and  the  judge  of  the  probate  court  to  enter  the 
land  and  become  the  trustee  in  the  other.  If  we  pass  from 
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tlie  law  of  1844  to  that  of  1864,  we  find  that  the  land  to  be 
entered  is  designated  by  sections  and  subdivisions,  and  we 
encounter  the  same  question  : What  becomes  of  the  land 
not  occupied  and  covered  with  improvements  ? And  to  this 
question  we  are  forced  to  answer  that  the  probate  judge 
■holds  it  in  trust  for  the  community.  In  neither  of  the  laws 
does  congress  attempt  to  define  or  mark  out  the  line  that 
distinguishes  the  individual  from  the  public  trust ; that  is, 
to  what  extent  individual  occupancy  shall  be  permitted  to 
displace  public  occupancy  or  the  occupancy  of  the  com- 
munity as  such.  This  whole  matter  is  left  to  the  local  legis- 
lature. To  it  belongs  the  creation  of  the  tribunal  before 
•whom  individual  rights  shall  be  adjudicated.  It  prescribes 
the  kind  of  evidence  necessary  to  make  good  a claim  of  title. 
It  prescribes  what  kind  of  disposition  shall  be  made  of  the 
money  arising  from  the  sale  of  lots,  and,  in  fact,  has  full  and 
plenary  power  over  the  whole  subject-matter  of  the  trust, 
and  to  strengthen  this  power  conferred  by  congress  the  law 
declares  that  any  act  done  by  the  trustee,  inconsistent  with 
or  in  violation  of  the  rules  and  regulations  prescribed  by 
the  legislature  for  the  execution  of  the  trust,  shall  be  void 
and  of  none  effect.  Congress  seems  to  have  contented  itself 
with  declaring  simply  who  might  enter  the  land  and  denom- 
inating the  cestuis  que  trust,  all  else  it  hands  over  to  the 
territorial  legislature,  which  is  better  fitted,  on  account  of  its 
proximity  to  the  subject-matter  of  the  trust,  to  supervise 
and  direct  its  details.  There  can  be  but  little  difficulty  in 
comprehending  the  whole  subject  if  we  keep  steadily  in 
view  the  object  had  in  the  passage  of  the  acts,  namely  : To 
extend  protection  to  citizens  of  the  towns  and  cities  that  had 
grown  up  on  the  government  lands  for  commercial  and  me- 
chanical purposes,  and  to  secure  to  them  severally,  at  the 
minimum  price,  all  land  actually  occupied  by  them  respect- 
ively for  city  or  town  purposes,  and  to  them  collectively 
such  other  lands  as  might  be  included  within  the  limits  of 
the  town  or  city. 

Before  the  rights  of  the  individual  claimants  could  be 
fully  secured  it  became  the  duty  of  the  legislature  to  pre- 
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scribe  the  rules  and  regulations  which  would  not  only  put 
the  trustee  in  motion,  but  define  the  manner  and  extent  of 
his  action.  This  it  did.  It  pointed  out  the  method  in 
which  the  trust  as  to  these  parties  should  be  executed.  It 
prescribed  what  steps  should  be  taken  to  secure  their  legal 
titles,  and  empowered  the  probate  judge  or  trustees  to  make 
conveyances  to  those  justly  and  rightfully  entitled  to  re- 
ceive them.  These  rules  and  regulations  were  imperative 
upon  him.  They  were  the  charter  of  his  power  and  could 
not  be  disregarded.  What  they  authorized,  he  could  do, 
and  beyond  them  he  could  take  no  step.  By  an  oversight, 
the  legislature  made  no  provision  for  the  disposition  of  por- 
tions of  this  land  to  which  no  individual  claim  existed, 
and  there  is  nothing  in  either  act  of  congress  from  which  a 
power  of  sale  in  the  trustee  can  be  inferred,  and  much  to 
repel  such  an  inference.  The  acts  of  congress  leave  it  alto- 
gether to  the  territorial  legislature  to  determine  what  dis- 
position shall  be  made  within  the  objects  of  the  trust  of 
town  lots  belonging  to  the  community  at  large,  and  of  the 
proceeds  of  such  of  them  as  may  be  sold.  This  part  of  the 
trust  most  clearly  cannot  be  executed  without  the  inter- 
vention of  local  legislation. 

The  trustee  cannot  sell  under  the  acts  of  congress, 
because  they  do  not  authorize  him  to  sell  any  portion  of 
the  trust  property,  or  to  make  any  disposition  whatever  of 
moneys  that  might  come  into  his  possession  on  such  sale. 
It  being  evident  that  it  was  the  intent  of  congress  that  the 
lands  included  within  the  town  site,  and  to  which  no  right- 
ful claim  exists  on  the  part  of  any  individual,  should  be 
sold  and  the  proceeds  disposed  of  under  the  directions  pre- 
scribed by  the  legislature,  who  are  to  establish  rules  and 
regulations  for  the  whole  execution  of  the  trust,  and  it 
being  further  evident  that  the  legislature  failed  to  provide 
for  the  disposition  of  the  same,  it  is  clear  to  us  that  any 
sale  of  such  land,  made  by  the  probate  judge  or  trustee,  in 
the  absence  of  these  rules  and  regulations,  was  wholly 
unwarranted,  and  absolutely  void.  It  was  an  exercise  of 
power  of  which  he  was  not  possessed.  It  was  entirely 
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competent  for  him  to  make  conveyances  to  those  having  a 
valid  and  rightful  claim  to  land  at  the  date  of  the  entry, 
provided  they  furnished  the  proper  and  requisite  proof — 
beyond  this,  his  acts  were  ultra  vires,  and  could  in  no  man- 
ner affect  the  rights  of  the  community.  It  was  his  duty  to 
await  the  action  of  the  legislature.  Section  6 of  the  act  of 
February  9,  1860,  does  not  provide  for  a sale  of  this  land, 
but  affects  to  give  the  lots  to  the  city  of  Denver,  and  is, 
therefore,  void. 

But,  notwithstanding  this  fact,  we  are  clearly  of  the  opin- 
ion that  if  the  probate  judge  made  sales  of  these  lands,  it 
is  competent  for  the  city  of  Denver,  in  its  corporate  author- 
ity, standing  as  the  guardian  of  the  interests  of  the  commu- 
nity within  the  limits,  to  institute  and  maintain  suits  to 
have  such  sales  set  aside,  and  conveyances  canceled,  and  to 
keep  watch  over  this  property  until  such  time  as  the  legis- 
lature shall  authorize  the  sale,  and  when  sold  it  is  competent 
for  the  legislature  to  order  that  the  money  arising  therefrom 
shall  be  applied  to  the  erection  of  public  buildings,  for  the 
use  of  said  city,  or  be  appropriated  for  the  support  of  its 
public  schools,  or  any  other  general  purpose  that  will  con  - 
duce to  the  interests  of  the  community. 

While  we  are  thus  clear  that  the  city  of  Denver  is  entitled 
to  relief,  another  question  remains,  namely,  whether  it  must 
seek  it  by  separate  suits  against  each  individual  implicated 
in  the  transactions,  or  whether  it  is  at  liberty  to  bring  them 
all  into  court  at  one  time.  The  bill  in  this  case  charges  that 
the  conveyances  which  are  sought  to  be  set  aside  were  made 
by  different  probate  judges,  at  different  times,  and  to  numer- 
ous persons,  and  it  is,  therefore,  claimed  by  the  appellees 
that  the  bill  is  multifarious.  In  the  case  of  Saloidge  v. 
Hode , 5 Maddock’s  Ch.  94,  the  vice-chancellor  says:  “In 
order  to  determine  whether  a suit  is  multifarious,  or,  in 
other  words,  contains  distinct  matters,  the  inquiry  is  not 
whether  the  plaintiff’s  bill  seeks  relief  in  respect  of  matters 
which  are  in  their  nature  separate  and  distinct.  If  the 
object  of  the  bill  be  single,  but  it  happens  that  different 
persons  have  separate  interests  in  distinct  questions,  which 
Vol.  I.  — 44 
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arise  out  of  that  single  object,  it  necessarily  follows  that 
such  different  persous  must  be  brought  before  the  court  iu 
order  that  the  suit  may  conclude  the  whole  subject.”  The 
case  of  Brooks  v.  Lord  W hitworth  et  at.  was  a case  where 
an  estate  was  put  up  and  sold  in  several  lots,  and  the  bill 
was  filed  against  various  purchasers,  six  in  number,  praying 
that  an  account  might  be  taken,  and  that  the  sales  to  the 
purchasers  might  be  completed,  and  the  remainder  of  the 
purchase- money  paid  in.  To  this  bill  a demurrer  was  filed, 
charging  that  it  contained  several  and  distinct  matters  that 
had  no  relation  to  each  other,  and  in  the  greater  part  of 
which  the  defendant  was  in  no  way  interested,  and  ought 
not  to  have  been  implicated.  In  deciding  upon  this  demur- 
rer the  vice-chancellor  says : “ The  court  is  always  averse 
to  a multiplicity  of  suits ; but  certainly  a defendant  has  a 
right  to  insist  that  he  is  not  bound  to  answer  a bill  contain- 
ing several  distinct  and  separate  matters  relating  to  individ- 
uals with  whom  he  has  no  concern.  A decisive  objection 
to  the  bill  is  that  the  purchases  of  the  different  lots  were 
made  by  distinct  persons,  each  agreement  being  separate 
and  distinct.  The  circumstances  attending  the  sale  of  one 
lot  may  be  very  different  fforn  those  relating  to  other  lots. 
One  may  have  objections,  another  has  not.”  1 Haddock’s 
Ch.  58.  In  the  case  of  Raynor  v.  Julian,  2 Dickens,  677, 
the  bill  was  demurred  to  on  the  ground  that  it  was  multi- 
farious. Lord  Kenyon  says : “ Suppose  an  estate  is  sold  to 
different  persons,  a plaintiff  could  not  include  them  all  in 
one  bill  for  specific  performance ; for  each  party’s  case 
would  be  distinct,  and  would  depend  upon  its  own  peculiar 
circumstances,  and  there  must  have  been  a distinct  bill  upon 
each  contract.”  See,  also,  West  v.  Randall  et  al.,  2 Mason, 
200.  We  cannot  see  why  a different  rule  should  apply  in 
this  case. 

W e are  aware  that  it  is  a favorite  object  with  courts  of 
equity  to  prevent  multiplicity  of  suits.  For  this  purpose 
it  is  a general  rule  in  chancery  that  all  persons  materially 
interested  must  be  made  parties,  the  forms  of  proceeding  in 
chancery  and  the  power  of  the  court  to  mold  its  decrees, 
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bo  as  to  suit  the  various  equities  of  the  case  as  established 
by  the  proof,  enable  it  advantageously  to  settle  and  adjust 
in  a single  suit,  rights  and  interests  which,  according  to  the 
rules  of  pleading  in  the  courts  of  common  law,  would 
necessarily  result  in  various  issues  incapable  of  being  tried 
in  a single  case  and  disposed  of  by  a single  judgment.  But, 
notwithstanding  this  disposition  of  a court  of  equity  to  pre- 
vent the  multiplication  of  suits,  it  will  not  permit  several 
plaintiffs  to  demand  by  one  bill  several  matters  perfectly 
distinct  and  unconnected  against  one  defendant,  nor  one 
plaintiff  to  demand  several  matters  of  different  natures 
against  several  defendants ; and  the  reason  of  the  rule  is 
said  to  be  that  such  a proceeding  would  tend  to  load  each 
defendant  with  an  unnecessary  burden  of  costs,  by  swelling 
the  pleadings  with  a statement  of  the  several  claims  against 
the  other  defendants  with  which  he  has  no  connection,  and 
also  to  prevent  confusion  and  to  preserve  some  analogy  to 
the  comparative  simplicity  of  declarations  at  common  law. 
See  Fellows  v.  Fellows,  4 Cowen,  680. 

We  see  no  error  in  the  action  of  the  court  in  sustaining 
the  demurrers  to  this  bill,  on  the  ground  that  the  same  was 
multifarious  ; we  have  not  considered  whether  an  absolute 
dismissal  of  the  bill  may  prejudice  the  right  of  the  city  to 
institute  another  suit,  but,  to  save  all  questions  of  that 
nature,  we  reverse  the  decree  of  the  district  court  and  direct 
that  court  to  enter  a new  decree  dismissing  the  bill  without 
prejudice  to  the  rights  of  the  complainant  therein,  this,  of 
course,  without  costs. 

Wells,  J.,  dissenting.  I think  the  complainant’s  bill 
shows  no  equity,  and  that  the  decree  of  peremptory  dis- 
missal, given  in  the  district  court,  ought  to  be  affirmed. 

The  question  turns  upon  the  construction  to  be  given  to 
the  act  of  May  23,  1844,  and  as  this  case  is  one  of  great 
importance,  I shall  briefly  set  forth  the  reasons  which  com- 
pel me  to  differ  from  the  other  members  of  the  court. 

No  bill  in  regard  to  the  subject-matter  of  this  action  will 
lie  at  the  suit  of  the  present  complainant,  unless  by  the  act 
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of  congress  a trust  was  created  in  some  portion  of  the  town 
site  for  the  citizens  of  Denver  as  a community ; or  unless 
the  legislature  are  by  that  act  authorized  to  create  such  a 
trust. 

I think  that  neither  of  these  positions  can  be  maintained. 

The  act  of  May  23,  1844  (5  Stats,  at  Large,  657),  was 
intended  to  supply  a defect  in  existing  pre-emption  laws.  It 
is  part  of  a system.  It  declares,  in  the  opening  clause,  that, 
because  lands  settled  upon  as  a town  site  are  not  subject  to 
entry  under  existing  pre-emption  laws,  therefore  this  legis- 
lation ; it  must  therefore  be  supposed  to  have  been  inspired 
by  the  same  reasons  of  policy,  as  the  several  preceding  acts 
in  addition  and  supplement  to  which  it  was  enacted,  that  is 
to  say,  to  encourage  actual  settlement  in  the  public  domain, 
and  it  ought  not  to  be  taken  by  intendment  that  the  pur- 
pose of  congress  was  to  encourage  or  permit  speculation  in 
town  sites,  or  to  give  special  bounties  to  a few  ; or  to  so  pro- 
vide, that  a few  or  many  speculators  might  engross  great 
tracts  of  the  public  domain,  the  prospective  centers  of  pop- 
ulation, which  before  that  act  were  the  common  property 
of  all  citizens  of  the  United  States.  The  consequences  here 
alluded  to  are,  I think,  the  legitimate  and  almost  necessary 
result  of  the  doctrine  of  the  majority  opinion  in  this  case  ; 
for,  as  I understand  that  opinion,  the  first  ten  men,  or  a less 
number,  who  settle  at  a frontier  post  may  engross  the  whole 
of  three  hundred  and  twenty  contiguous  acres : so  much 
as  they  severally  occupy  they  may  procure  to  be  conveyed 
to  them  in  severalty,  and  the  residue  which  no  one  occu- 
pies and  in  which  but  for  this  enactment  certainly  no  one 
of  them,  nor  all  of  them  collectively,  would  have  any  right 
whatever,  is  to  be  sold  for  their  benefit,  and  they  themselves 
may  become  the  purchasers  at  nominal  prices. 

It  is  not  certain  of  course,  that  such  an  abuse  of  the  sup- 
posed donation  will  in  any  case  occur;  but  it  will  be 
exceedingly  probable  in  every  case,  and  the  more  certain 
the  future  of  the  particular  location  and  the  greater  the 
necessity  and  the  propriety  that  it  should  not  be  engrossed 
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by  a few  for  purposes  of  speculation,  the  greater  is  the 
probability  that  it  will  be. 

Before  I can  accede  to  the  doctrine  that  it  was  the  intent 
of  congress  to  create  a trust  so  liable  to  fraud  and  abuses, 
and  so  contrary  in  its  probable  results  to  the  spirit  of  all 
prior  legislation,  I must  find  a clear  warrant  for  it  in  the 
words  of  the  act,  and  I think  the  words  of  the  act  admit  of 
no  such  interpretation. 

The  act  declares  that  the  entry  of  the  town  site  shall  be 
made  “ in  trust  for  the  several  use  and  benefit  of  the  occu- 
pants thereof  according  to  their  respective  interests." 

Now,  when  ten  or  twenty  or  more  families  or  individuals 
congregate  and  so  form  what  is  termed  a town  or  vill,  there 
is  always  an  occupation  of  lands  in  severalty  by  each  of 
the  community  ; this  is  the  usage  of  our  race.  Generally, 
I believe,  at  least  in  the  west,  a survey  into  lots  and  blocks 
has  preceded  or  shortly  followed  the  first  settlement,  in 
order  to  precisely  mark  out  and  ascertain  the  bounds  and 
extent  of  the  right  and  possession  of  each  individual  settler, 
but  whether  there  be  such  survey  or  not,  I think  it  may  be 
said  invariably,  the  right  and  occupation  of  each  settler  has 
been  wholly  several  and  separate ; there  are  no  common 
fields  as  with  the  early  settlers  of  French  and  Spanish 
extraction,  but  they  hold  their  lands  like  their  goods,  each 
his  own,  to  and  for  himself. 

This  habit  and  usage  of  severalty  in  the  occupation  and 
ownership  of  lands  was  certainly  within  the  knowledge  of 
congress,  and  from  the  language  used  may  be  inferred  to 
have  been  in  contemplation  in  the  passage  of  this  act ; and 
it  was,  I think,  the  several  and  separate  occupancies  of  the 
individual  settlers,  which  it  wfas  intended  to  protect  and 
secure. 

Nor  do  I think,  that  it  was  the  intent  of  the  act  to  extend 
its  benefits  beyond  this  ; for  beyond  those  separate  lots  and 
parcels  which  come  within  the  several  occupancy  of  the 
individual  settlers,  every  thing  is  vacant ; it  cannot  be  fairly 
said  that,  in  such  case,  the  community  collectively  occupy 
the  whole  of  the  town  site.  An  invading  army  are  said  to 
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occupy  the  towns  and  cities  of  the  nation  invaded,  and  each 
individual  settler  or  inhabitant  of  the  town  occupies  his  own 
close  and  premises  ; but  if  this  word  is  ever  used  to  express 
the  residence  of  the  whole  population  of  a town  upon  the 
several  quarter  sections  of  land  upon  which  it  is  built,  this 
is  not  the  common  and  ordinary  use  of  the  word,  and  it 
is  the  common  and  ordinary  sense  in  which  the  words  of 
the  statute  are  to  be  received.  But  the  statute  limits  the 
trust  estate  to  the  several  use  and  benelit  of  the  occupants, 
according  to  their  respective  interests  ; beyond  the  several 
occupation  of  the  individual  settlers  as  before  shown,  there 
is  no  occupation,  and  beyond  this,  no  settler  has  any  inter- 
est whatever. 

It  follows  then,  that,  except  as  to  those  lots  which  are 
actually  occupied  at  the  date  of  the  entry,  the  trust  does 
not  then  inure.  But  there  is  no  provision  that  the  land 
shall  revert,  nor  certainly  can  the  trustee  hold  it  discharged 
of  the  trust ; the  result  is,  that  the  trust  remains  in  abey- 
ance until,  by  subsequent  occupations  from  time  to  time,  the 
beneficiaries  are  appointed. 

But,  in  the  clause  of  the  act  which  follows  wliat  I have 
already  quoted,  it  is  provided  that  the  execution  of  the  trust 
“ as  to  the  disposal  of  the  lots  in  such  town,  and  the  pro- 
ceeds of  the  sales  thereof  to  be  conducted  under  such 
rules  and  regulations  as  may  be  prescribed  by  the  legisla- 
tive authority  of  the  State  or  territory,’'  etc. 

It  is  thought  that  by  these  wolds  it  was  contemplated  that 
some  portions  of  the  domain  shall  be  sold,  and  the  argu- 
ment is,  that  there  can  be  no  sale  of  the  occupied  lots  ; that, 
as  to  them,  the  sole  duty  of  the  trustee  is  to  convey  to  the 
several  occupants  ; that  whatever  is  implied  from  the  words 
now  under  consideration,  must  therefore  apply  to  the 
unoccupied  portions  only,  and  herefrom  is  deduced  a power 
and  duty  in  the  local  legislature  to  direct  a sale  of  these  por- 
tions, and  prescribe  the  manner  of  it  and  the  disposition  of 
the  proceeds  which  it  is  said  may  be  appropriated  to  any 
public  uses  in  their  discretion. 
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The  reasons  which  compel  me  to  dissent  from  these  con- 
clusions are,  briefly,  as  follows  : 

The  clause  of  the  act  now  under  consideration  relates  to 
a matter  merely  incidental  and  subordinate  to  what  precedes 
it.  In  what  precedes  this  clause,  as  I have  attempted  to 
show,  the  trust  estate  is  granted,  and  the  trustee  and  the 
beneficiaries  are  appointed,  and  the  several  interests  of  the  lat- 
ter are  fixed  and  determined.  What  follows  relates  merely 
to  the  execution  of  the  trust ; and  I take  it  to  be  a rule  of 
construction  that,  where,  by  statute,  a particular  thing  is 
clearly  granted,  and  other  words  follow  regulating  the  mere 
incidents  of  the  principal  thing,  such  as  time,  place,  man- 
ner, etc.,  the  latter  word  shall  not  have  the  effect  to  enlarge 
or  limit  what  is  before  granted  or  prescribed,  unless  this  is 
necessary  to  give  them  effect. 

Is  it  necessary,  in  order  to  give  effect  to  this  latter  clause, 
to  say  that  there  should  be  a sale  of  some  portion  of  the 
several  lots  within  the  location  ? I think  not.  In  order  to 
every  entry  of  a town  site  under  this  act,  the  minimum 
price  for  the  lands  must  first  be  paid  by  the  trustee,  either 
of  his  own  moneys,  or  by  provision  of  the  State  or  territo- 
rial authorities,  or  of  the  citizens  of  the  town  or  some  of 
them  ; these  moneys,  at  least  it  will  be  agreed,  the  local  leg- 
islature may  require  the  occupant  to  pay  to  the  trustee 
before  he  shall  be  entitled  to  receive  a conveyance ; and  this 
is  the  price  which  each  occupant  pays  for  his  several  interest 
and  portion.  The  transaction  may,  I think,  be  fairly  enough 
termed  a sale,  and  the  moneys  paid  by  the  settler  to  the 
trustee  the  proceeds  of  such  sale.  Unless  the  trustee  had 
advanced  his  own  moneys,  legislation  would  be  necessary  to 
insure  the  proper  disposition  of  the  proceeds  in  his  hands, 
and  this  is,  I think,  what  was  intended  by  the  words  in  ques- 
tion. If,  however,  I am  in  error  as  to  the  construction  to  be 
placed  upon  these  latter  words — if  it  was  contemplated  that, 
under  the  act,  there  must  be  a sale  of  all  lots  which  might  in 
any  particular  case  be  unoccupied  at  the  date  of  the  entry — 
then  I am  clearly  of  the  opinion  that  the  proceeds  must  be 
divided  among  those  who  were  occupants  at  the  date  of  the 
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entiy  (or  possibly  at  the  inception  of  the  proceedings  for 
entry),  and  that  no  other  persons  are,  or  can  become,  entitled 
to  share  therein,  for  the  trust  is  expressly  declared  to  be  for 
the  “several  use  and_benefit  of  the  occupants,”  and  there 
is  no  syllable  in  the  act  which  negatives  or  qualifies  this 
intention,  or  gives  color  to  the  idea  that  a joint  use  was 
intended  either  in  the  lands  or  their  proceeds. 

The  city  of  Denver,  therefore,  has  no  interest  whatever  in 
these  lots  or  their  proceeds,  and  can  have  none  by  any  leg- 
islation of  the  territory,  for  this  would  be  to  create  a joint 
use  where  the  statute  has  prescribed  a several  one,  and  a 
use  not  alone  to  the  occupants  at  the  date  of  entry  (who, 
according  to  the  majority  opinion  in  this  case,  are  the  sole 
beneficiaries),  but  to  them  and  to  all  who  may  come  after 
them  to  the  end  of  time. 

I dissent,  therefore,  from  the  reasoning  of  the  court,  and 
from  so  much  of  the  order  as  directs  a modification  of  the 
decree  which  was  given  in  the  court  below.  llccersed. 

Towx-bitk  Tri-st  - Powkh  or  Lkmimlaturk:  CofUldv.  McClellan,  1 CX>k».  ST2. 

ltioiirs  of  Municipality:  Amen  v.  Rucker,  10  Colo.  Ifiu,  190. 

Kiohth  or  Bkseficiaiuks*:  Murray  v.  Jfobean,  10  Colo.  08. 

Disposition  or  Kesim'k:  Jaekeon  v.  Winfield  T</um  fu  23  Kan.  W5,  WO,  citing  the  princi- 
pal com*. 


The  People  ex  rel.  Baxter  et  al.  v.  Hallett. 

Jurisdiction  — mandamiu  to  district  judgs.  This  oourt  has  jurisdiction  of  an 
application  to  compel  a judge  of  a district  court  to  recognise  a district 
attorney.  • 

District  attorney  — qualifications.  Whether  one  who  wag  not  a licensed 
attorney  at  the  time  of  his  election  was  eligible  to  the  office  of  district 
attorney,  the  court  was  not  agreed. 

Practice  — mandamus  — ta’icrc  the  court  is  divided  in  opinion.  Upon  appli- 
cation for  mandamus,  if  the  court  is  equally  divided  In  opinion,  the  writ 
will  be  denied. 


Petition  for  mandamus. 

The  proceeding  was  against  the  chief  justice,  and  Bel- 
ford  and  Wells,  JJ.,  were  not  agreed  upon  the  principal 
point,  and  therefore  the  writ  was  denied. 
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Mr.  H.  C.  Thatcher  and  Messrs.  Miller  & Markham, 
for  petitioners. 

Mr.  W.  C.  Kingsley  and  Mr.  N.  Harrison,  for  re- 
spondent 

Belford,  J.  This  is  an  application  for  a peremptory 
writ  of  mandamus  to  issue  against  Moses  Hallett,  judge  of 
the  third  judicial  district,  to  compel  him  to  recognize  Mar- 
maduke  Green  as  the  prosecuting  attorney  of  that  district. 

It  appears  that  at  the  election,  held  in  September,  1870, 
Green  was,  by  the  votes  of  the  qualified  electors  of  the  third 
district,  elected  prosecuting  attorney.  He  received  his  certifi- 
cate, took  the  prescribed  oath,  filed  a suitable  bond,  received 
his  commission  from  the  governor,  and  entered  upon  the 
discharge  of  his  duties.  At  the  December  term  of  the 
Pueblo  district  court  the  respondent,  then  presiding  as  judge, 
refused  to  recognize  Green  as  such  prosecuting  attorney, 
because  he  was  not,  as  the  order  of  the  court  alleges,  an 
attorney  of  said  court,  or  authorized  to  appear  therein.  It 
is  admitted  on  both  sides  that,  at  the  date  of  the  election, 
Green  was  not  a licensed  attorney.  On  behalf  of  the  relators, 
it  is  claimed  that  the  people  having  elected  him  to  this 
office,  he  is  entitled  to  discharge  the  duties  and  receive  the 
emoluments  of  the  same,  and  that  the  action  of  the  court  in 
refusing  to  recognize  him  is  not  only  revolutionary  in  its 
character,  but,  if  permitted  to  ripen  into  a precedent,  would 
subvert  the  principles  of  our  government  and  overthrow 
the  rights  of  its  citizens.  On  the  other  hand,  it  is  contended 
that  the  statutes  of  the  territory  prescribe  who  shall  be 
attorneys,  and  make  it  an  indispensable  prerequisite  to  the 
practice  of  the  law  in  oar  courts,  that  a license  shall  be 
obtained  from  the  supreme  court,  and  until  it  is  obtained, 
no  man,  however  great  may  be  his  abilities,  is  entitled  to 
standing  or  recognition  at  the  bar  of  the  judiciary.  I fully 
oonceive  the  vast  importance  of  the  principles  involved,  but 
shall  not  shrink  from  their  discussion.  If  permitted  to 
have  any  choice  as  to  the  causes  that  should  come  before 
me,  this  is  one  of  the  last  I would  desire  to  entertain,  but  no 
Vol.  I. — 45 
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choice  is  left  This  court  is  bound  to  a single  duty,  and 
that  is,  to  decide  the  causes  brought  before  it  according  to 
law,  leaving  the  consequences  to  fall  where  they  may. 

It  has  been  well  said  that,  in  order  to  maintain  a system 
of  government  which  will  be  able  to  secure  to  the  citizen  his 
rights,  it  is  necessary  to  have  persons  appointed  or  chosen 
to  administer  the  law.  And,  when  persons  are  thus  clothed 
with  the  power  and  have  assumed  the  duties  of  a public 
officer,  they  have  taken  upon  themselves  the  obligation  to 
perforin  those  duties,  and  if  they  neglect  or  refuse  to  do  so. 
any  one  whose  rights  are  thereby  injuriously  affected  is 
entitled  to  demand  relief.  The  remedy  provided  by  oar 
system  of  law,  as  well  as  that  of  England,  is  a process,  issu- 
ing from  the  judicial  branch  of  the  government,  which  seeks 
to  compel  the  officer  to  go  forward  and  to  do  that  which  is 
enjoined  upon  him  by  the  position  he  holds.  This  process 
is  denominated  a writ  of  mandamus,  and  when  there  is  a 
right  to  execute  an  office,  perform  a service,  or  exercise  a 
function,  more  especially  if  it  be  a matter  of  public  concern 
or  attended  with  profit,  and  a person  having  such  right  is 
wrongfully  kept  out  of  possession  or  dispossessed  of  such 
right,  and  has  no  other  specific  legal  remedy,  the  court  will 
interfere  by  mandamus  upon  reasons  of  justice  and  of  public 
policy  to  preserve  peace,  order  and  good  government.  But, 
while  the  judiciary  is  thus  clothed  with  this  extraordinary 
power,  it  is  never  exercised,  except  to  enforce  a legal  Tight. 
It  cannot  be  invoked  to  place  one  in  office  or  to  secure  him  in 
the  enjoyment  of  the  same,  if  it  is  manifest  that  he  has  no 
title.  If,  at  the  date  of  the  election,  Green  was  an  ineligible 
candidate,  and  legally  disqualified  from  holding  the  office 
of  prosecuting  attorney,  the  people  who  elected  him  were 
bound  to  take  notice  of  this  ineligibility  and  disqualification, 
and  no  vote  that  they  could  cast  and  no  commission  that  he 
could  receive  could  remove  or  cure  the  infirmities  or  dis- 
abilities which  attached  to  him.  While  the  will  of  the 
people  is  sovereign,  still  it  must  be  expressed  in  accordance 
with  recognized  public  law,  and  when  it  exceeds  the  limits 
of  this,  it  is  the  duty  of  courts  to  interfere  and  by  judicial 
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checks  afford  the  people  time  for  reason  and  reflection. 
Before  proceeding  to  an  examination  of  onr  statutes  on  this 
subject,  it  will  not  be  out  of  place  to  inquire  what  an  attor- 
ney is.  “ An  attorney  at  law,”  says  Blackstone,  “answers 
to  the  procurator  or  proctor  of  the  civilians  and  canonists. 
And  he  is  one  who  is  put  in  the  place,  stead  or  turn  of 
another,  to  manage  his  matters  of  law.  These  attorneys,” 
he  adds,  “are  now  formed  into  a regular  corps  ; they  are 
admitted  to  the  execution  of  their  office  by  the  superior 
courts  of  Westminster  Hall  and  are  in  all  points  officers  of 
the  respective  courts  in  which  they  are  admitted,  and  as  they 
have  many  privileges  on  account  of  their  attendance  there, 
bo  they  are  peculiarly  subject  to  censure  and  animadversion 
of  the  judges.  No  man  can  practice  as  an  attorney  in  any 
of  those  courts  but  such  as  have  been  admitted  and  sworn 
an  attorney.”  So  early  as  the  statute  4 Henry  IV,  chapter 
18,  it  was  enacted  that  attorneys  should  be  examined  by  the 
judges,  and  none  admitted  but  such  as  were  virtuous, 
learned  and  Bworn  to  do  their  duty.  And  many  subsequent 
statutes  have  laid  them  under  further  regulations.  The 
statute  in  this  territory  is  not  much  unlike  those  in  England. 
Section  1 provides : No  person  shall  be  permitted  to  prac- 
tice as  an  attorney  or  counselor  at  law,  or  to  commence,  con- 
duct or  defend  any  action,  suit  or  plaint  in  which  he  is  not 
a party  concerned,  in  any  court  of  record  within,  this  terri- 
tory, either  by  using  or  subscribing  his  own  name  or  the 
name  of  any  other  person,  without<  having  previously 
obtained  a license  for  that  purpose  from  some  two  of  the 
justices  of  the  supreme  court,  which  license  shall  constitute 
the  pei  son  receiving  the  same  an  attorney  and  counselor 
at  law , and  shall  authorize  him  to  appear  in  all  courts  of 
record  within  this  territory  and  there  to  practice  as  an  attor- 
ney and  counselor  at  law,  according  to  the  laws  and  customs 
thereof ; * * * and  to  demand  and  receive  all  such  fees 
as  are  or  hereafter  may  be  established  for  any  services  which 
he  shall  or  may  render  as  an  attorney  and  counselor  at 
law  in  this  territory.  Section  2 provides  that  no  person  shall 
be  entitled  to  receive  a license  until  he  shall  have  obtained 
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a certificate  from  the  court  of  some  county  of  Ms  good  moral 
character,  and  also  a certificate  from  one  or  more  respect- 
able counselors  at  law,  that  he  has  been  engaged  in  the 
study  of  the  law  for  two  successive  years  prior  to  the  mak- 
ing of  such  application.  Section  4 makes  it  the  doty  of 
the  clerk  of  the  supreme  court  to  make  and  keep  a roll  or 
record,  stating  that  the  persons  whose  names  are  therein 
written  have  been  regularly  licensed  and  admitted  to 
practice  as  attorneys  at  law  within  tMs  territory.  Section  5 
provides : And  no  person,  whose  name  is  not  subscribed  to 
or  written  on  said  roll,  with  the  day  and  year  when  the 
same  was  subscribed  thereto  or  written  thereon,  shall  be 
suffered  or  admitted  to  practice  as  an  attorney  or  counselor 
at  law  within  this  territory. 

From  reading  this  statute  it  is  evident  that  the  intent  of 
the  legislature  in  passing  it  was  to  elevate  the  standard  of 
the  legal  profession,  by  excluding  from  it  those  who  had 
not  made  the  science  of  the  law  a matter  of  study.  To 
guard  the  interest  of  the  community,  and  to  preserve  from 
violence  and  injustice  the  rights  of  individuals,  the  legisla- 
ture emphatically  declares  that  no  person  shall  be  permitted 
to  practice  as  an  attorney  at  law,  or  to  commence,  conduct 
or  defend  any  action  in  which  he  is  not  a party  concerned, 
without  having  previously  obtained  a license.  He  may 
commence  and  manage  his  own  case,  but  if  he  declines  to 
do  this,  he  cannot  employ  another  individual  to  attend  it 
for  Mm,  unless  that  individual  has  qualified  Mmself  for  the 
task  by  two  years’  study.  This  evidence  is  the  license  un- 
der the  sign  manual  of  two  of  the  justices  of  the  supreme 
court,  and,  in  the  language  of  the  statute,  “ this  license 
shall  constitute  the  person  receiving  the  same  an  attorney 
at  law,  and  authorize  him  to  appear  in  court.”  Without 
that  license  ho  cannot  appear ; it  is  his  passport  to  the  bar. 
It  is  the  charter  that  gives  him  a right  to  be  heard ; it  is  the 
authority  which  empowers  him  to  collect  fees  for  services 
rendered,  and  if  he  does  not  have  it,  the  court  can  right- 
fully and  properly  refuse  to  recognize  him,  although  his 
talents  may  not  be  inferior  to  those  of  a Webster  or  a Choate. 
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Can  it  be  said  that  the  legislature  intended  to  confine  this 
statute  to  civil  suits  alone  1 Does  all  this  legislative  solic- 
itude center  upon  dollars  and  cents,  while  the  rights  of  life 
and  liberty  are  turned  adrift  to  be  sported  and  trilled  with 
by  any  one  whom  the  people  in  their  partisan  madness  and 
frenzy  may  elect  and  call  prosecuting  attorney  1 And,  can 
it  be  said  that  this  court  ought  to  issue  a writ  of  mandate 
to  compel  the  judge  below  to  violate  this  clearly-expressed 
public  law  1 When  the  statute  says,  “ that  no  person  shall 
be  permitted  to  commence,  conduct  or  defend  any  action 
without  a license  as  an  attorney,”  do  the  words,  “any 
action,”  simply  mean  any  civil  action,  or  do  they  apply  to 
all  kinds  of  actions  entertained  and  heard  in  courts?  Is 
there  any  less  necessity  for  a knowledge  of  the  law  when  a 
man  is  on  trial  for  his  life  than  there  is  when  the  contest  is 
confined  to  property  ? Shall  we  impute  to  the  legislature  a 
shameful  disregard  of  man's  dearest  and  most  vital  interests, 
by  holding  that  an  act,  designedly  passed,  to  preserve  the 
character  and  dignity  of  a profession  that  in  all  ages  has 
been  the  bulwark  of  society,  and  into  whose  hands  the  most 
sacred  trusts  are  and  have  been  committed,  fails  to  give  pro- 
tection when  protection  is  most  required?  And  this  we 
will  do,  if  this  statute  is  so  construed  as  to  confine  its  pro- 
visions to  attorneys  merely  employed  in  the  trial  of  civil 
cases.  It  must  be  observed,  also,  that  this  act,  defining  the 
duties  of  the  district  attorney,  devolves  upon  him  the  neces- 
sity of  appearing  in  behalf  of  the  territory  and  the  several 
counties  of  his  district  in  all  indictments,  suits  and  pro- 
ceedings, where  the  territory  or  the  people  thereof,  or  any 
county  of  his  said  district  may  be  a party.  His  duties, 
therefore,  embrace  something  more  than  criminal  business. 
It  touches  upon  — nay,  he  must  enter  into  the  domain, 
where  admission  as  to  all  others  is  only  secured  by  a license. 
. But  it  is  contended  that  the  act  creating  the  office  of  district 
attorney  does  not  require  that  such  officer  shall  have 
been  admitted  and  licensed  as  an  attorney.  True,  it  dpes 
not,  but  it  is  a well-settled  principle  that,  in  giving  con- 
struction to  any  statute,  the  legislature  must  be  understood 
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to  have  used  terms  and  phrases  In  the  sense  in  which  those 
terms  and  phrases  for  long  years  prior  had  been  understood 
and  received  in  relation  to  a particular  subject  Another 
well-established  and  fundamental  rule  of  construction  is, 
that  all  acts  and  provisions  of  the  law,  in  pari  materia,  are 
to  be  taken  and  considered  together.  It  follows,  therefore, 
that,  in  construing  the  act  under  examination,  we  must 
look  to  the  object  and  purpose  of  the  legislature  as  gathered 
from  the  light  of  surrounding  circumstances,  and  as  illus- 
trated and  explained  by  the  previous  legislation  in  this  and 
other  States  relating  to  the  same  subject. 

Another  rule  of  construction  is,  that  where  the  same  or 
similar  words  are  used  in  a statute,  whieh  are  found  in  a 
previous  statnte,  relating  to  the  same  subject-matter,  the 
latter  act  must  receive  the  same  construction  as  the  former. 
In  many  of  the  States  this  representative  of  the  people  is 
selected  by  the  courts.  The  manner  of  creating  the  office 
can  make  no  difference ; the  question  is,  ean  such  an  officer 
be  selected  from  among  those  who  are  not  attorneys  — officers 
of  the  court  1 It  cannot  be  done,  because  no  attorney  can 
appear  as  an  officer  of  the  court  who  has  not  been  admitted 
to  practice.  Appointment  by  the  governor  or  election  by 
the  people  confers  no  authority  to  appear  in  court.  The 
person  elected  is  not  called  prosecutor  but  prosecuting  or 
district  attorney.  The  very  words  pre  suppose  the  indi- 
vidual to  be  an  attorney,  and,  while  in  such  capacity,  to  be 
elected  a district  attorney  or  an  attorney  to  prosecute  the 
pleas  of  the  territory.  The  election  does  not  confer  on  the 
individual  the  privilege  of  being  considered  an  attorney  if 
he  was  not  one  before,  but,  having  the  attorney’s  privilege 
in  court,  he  can,  by  appointment  or  election,  appear  in  behalf 
of  the  people  to  prosecute  and  have  his  designation  “dis- 
trict attorney”  or  “proseouting  attorney.”  The  experience 
of  every  member  of  the  bar  will  teach  him  that  this  is  the 
universal  and  accepted  construction  given  to  acta  of  the 
character  now  under  consideration.  But,  to  make  clearer 
this  principle,  let  me  illustrate  it  by  an  example : A B is 
elected  prosecuting  attorney,  qualifies  and  enters  upon  the 
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discharge  of  his  duties.  During  a term  of  court  he  is  dis- 
abled and  becomes  incapable  of  attending  to  his  duties.  To 
prevent  a failure  of  justice,  the  court  must  appoint  a prose- 
cutor ; can  it  be  contended  that  the  judge  could  appoint  to 
such  office  one  who  had  never  been  admitted  to  practice  law, 
or,  if  he  should  assume  to  do  so,  would  it  not  be  an  abuse 
of  his  powers  1 But,  it  is  said,  that  the  statute  fixes  no  grade 
of  ability  for  this  offioe.  True,  it  does  not,  and,  generally 
speaking,  eminent  qualifications  have  nowhere  been  held 
to  be  indispensable  to  the  occupation  of  office ; but  the 
statute  has,  at  least,  enjoined  one  thing,  and  that  is,  whether 
the  individual  has  one  or  ten  or  twenty  talents,  he  shall  not 
be  permitted  to  display  them,  as  an  attorney  at  law,  in  the 
courts  of  justioe,  until  he  has  spent  two  years  in  burnishing 
them  up,  and  has  a certificate  to  that  effect.  Fortunately 
we  are  not  without  authority  on  this  subject. 

In  the  case  of  The  People  ex  rel.  Hughes  v.  Map,  3 
Mich.  698,  it  is  held  bv  the  court  that  no  person  who  has 
not  been  previously  admitted  as  an  attorney  at  law  is 
eligible  to  the  office  of  prosecuting  attorney.  The  Mich- 
igan statute  is  like  our  own.  The  people  there  elected  May 
district  attorney.  Prior  to  the  election,  he  had  not  been 
admitted  as  a member  of  the  bar,  and  had  not  received  a 
license,  and  the  supreme  court  held  that  he  was  clearly 
ineligible,  and  sustained  a judgment  of  ouster  on  that 
ground.  Martik,  J. , in  delivering  the  opinion  of  the  court, 
says:  “Among  the  well-settled  rules  of  construction  of 
statutes  are  these : 1st.  The  natural  import  of  the  words  of 
any  legislative  act,  according  to  the  common  use  of  them 
when  applied  to  the  subject-matter  of  the  act,  is  to  be  taken 
as  expressing  the  intention  of  the  legislature,  unless  the 
intention  so  resulting  from  the  ordinary  import  of  the 
words  be  repugnant  to  sound  acknowledged  principles  of 
publio  policy. 

“ The  natural  import  of  words  is  that  which  their  utterance 
promptly  and  uniformly  suggests  to  the  mind,  that  which 
oommon  use  has  affixed  to  them ; the  technical  is  that  which 
is  suggested  by  their  use  in  reference  to  a science  or  profes- 
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sion,  that  which  particular  use  has  fixed  to  them,  and  when 
the  natural  and  technical  import  unite  upon  a word  both 
their  rules  combine  to  control  its  construction,  and,  indeed, 
it  is  difficult  to  understand  how  any  other  signification,  than 
that  which  they  suggest,  can  be  affixed  to  it,  unless  upon 
the  most  positive  declaration,  that  a different  one  was  de- 
signed. Now,  the  word  “ attorney,”  when  used  in  connection 
with  the  proceedings  of  courts,  and  the  authority  to  conduct 
business  in  them,  as  well  as  when  employed  in  a general 
sense  with  reference  to  the  transaction  of  business,  usually 
and  almost  necessarily  confided  to  members  of  the  legal 
profession,  has  a fixed  and  universal  signification  on  which 
the  technical  and  popular  sense  unite.  The  legislature  and 
the  judge,  the  lawyer  and  the  layman,  understand  it  alike 
as  having  reference  to  a class  of  persons  who  are,  by  license, 
constituted  officers  of  courts  of  justice,  and  who  are  empow- 
ered to  appear  and  prosecute,  and  defend,  and  upon  whom 
peculiar  duties,  responsibilities  and  liabilities  are  devolved 
by  law  in  consequence.  That  the  natural  and  technical 
import  of  the  words  or  title  “ prosecuting  attorney,”  are 
identical,  I shall  not  stop  to  argue  at  length,  and  common 
experience  teaches  us  that  they  suggest  to  every  person 
alike  the  idea  of  an  attorney  at  law , set  apart  to  conduct 
the  public  business,  whether  of  a civil  or  criminal  nature, 
and  perhaps  primarily,  that  of  a criminal  character.” 

In  the  case  of  The  Commonwealth  v.  Adams,  3 Mete.  (Ky.) 
6,  it  was  held  that  one  elected  to  the  office  of  county  attor- 
ney to  which  he  was  ineligible,  not  having  been  a licensed 
practicing  attorney  for  two  years,  and  exercising  the  func- 
tions and  receiving  the  emoluments  of  the  office,  is  guilty 
of  usurpation  of  office  and  liable  to  indictment.  It  is  insist- 
ed, however,  that  the  right  to  an  office  cannot  be  deter- 
mined by  an  action,  other  than  a proceeding  in  the  nature 
of  a writ  of  quo  warranto.  Mr.  Blackwell,  in  his  treatise 
on  tax  titles,  says,  in  writing  of  officers  de  facto,  “ the  only 
appropriate  mode  of  testing  the  title  of  a person  to  an  office 
is,  by  an  information  in  the  nature  of  a writ  of  quo  war- 
ranto, in  which,  after  notice  and  impartial  hearing,  he  will 
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L>«  ousted  from  the  office,  if  it  turns  out  that  he  has  been 
exercising  official  functions  without  the  warrant  of  the  law. 
Until  then,  beholds  the  office  by  sufferance  of  the  State, 
and  the  silence  of  the  government  is  construed  by  the  courts 
as  a ratification  of  his  acts.  When  the  government  acqui- 
esces in  the  acts  of  such  an  officer,  third  persons  ought  not 
to  be  permitted  to  question  them.”  Id.  117.  While  I yield 
my  assent  to  the  doctrine  here  enunciated  in  the  broadest 
extent,  I am  not  unmindful  of  the  existence  of  another 
principle  equally  well  settled,  namely,  that  when  a party  hav 
ing  been  deprived  of  the  use  of  an  office  comes  into  a court 
and  applies  for  a writ  of  mandamns  to  restore  him,  the  writ 
will  never  be  awarded  when  it  is  clear  and  manifest  that  the 
party  applying  for  the  same  was,  at  the  date  of  his  election, 
ineligible,  and  when  it  is  patent  that  if  restored  he  could 
be  immediately  ousted  by  a writ  of  quo  warranto. 

The  papers  in  this  case  show  that,  at  the  date  of  Green’s 
election,  he  was  not  a licensed  attorney,  and  he  was  not  enti- 
tled to  practice  in  the  courts  of  this  territory,  and,  I think, 
I have  already  shown  that  the  absence  of  this  license  ren- 
dered him  incompetent  to  exercise  the  office  of  district 
attorney.  Can  it  be  said  that  one  who  shows  himself  not 
entitled  to  an  office  has  a right  to  this  writ  ? I know  of  no 
case  that  sanctions  such  a claim  It  is,  perhaps,  the  correct 
theory  in  reference  to  an  office  elective  by  the  people,  that 
the  fact  that  an  eligible  person  is  duly  chosen  to  fill  the 
same,  confers  upon  him  the  right,  the  title  to  such  office,  or 
the  certificate  of  election  or  commission,  is,  in  some  respects, 
something  like  a deed  to  land,  the  mere  evidence  of  such 
title.  This  title  gives  the  right  to  exercise  the  accustomed 
or  fixed  duties  of  the  office,  and  receive  the  fees  and  emolu- 
ments therefor.  In  this  right,  it  has  been  often  contended, 
there  may  exist  a franchise  to  which  the  rights  of  property 
may  attach  for  certain  purposes.  But  this  title  vests  in  and 
these  rights  inure  only  to  an  eligible  person.  See  Ola  s socle 
v.  Lyons, 20  Ind.  2 ; Allen  v.  McKean , 1 Sumn.  317. 

In  coming  to  the  conclusion  that  I have  reach'd,  I have 
not  been  unmindful  of  the  delicacy  and  importance  of  this 
Vol.  I. — 40 


Digitized  by  Google 


302  The  People  ».  Hallett.  [Feb.  T., 

question,  nor  regardless  of  the  rights  of  the  people  to  exer- 
cise the  electoral  right,  untrammeled  by  any  conditions  or 
restrictions,  except  such  as  are  expressed  by  law.  But  such 
conditions  and  restrictions,  when  established,  are  to  be 
enforced  as  well  as  the  right  itself.  I am  not  at  liberty  to 
disobey  the  law  as  an  individual,  nor  do  I possess  that 
right  when  acting  with  thousands  of  others.  Nor  can  I 
consent  that  a writ  of  mandamus  shall  issue  to  the  judge 
below,  when  its  force  and  effect  is  to  compel  him  to  do  an 
act,  the  performance  of  which  is  a palpable  violation  of 
law.  For  the  reasons  I have  given  the  writ  should  be 
denied. 

Wells,  J.  Although  I at  first  doubted,  I am  now  satis- 
fied that  the  court  has  jurisdiction  to  entertain  this  appli- 
cation ; the  court  to  which  the  writ  is  prayed  is  within  the 
supervisory  jurisdiction  of  this  court ; the  duty  sought  to 
be  enforced  is  of  public  concern,  and  is  not  judicial  in  its 
nature,  nor  one  about  which  that  court  is  called  upon  to 
exercise  a discretion. 

The  election  of  Mr.  Green,  his  qualification  in  office,  and 
his  entry  upon  the  duties  thereof,  are  admitted,  and  the  sole 
ground  of  his  exclusion  was  that  he  had  not  been  admitted 
to  the  bar  of  this  court,  and  that,  by  reason  of  ignorance  of 
the  law  and  the  usage  and  practice  of  courts,  he  was  incom- 
petent to  discharge  the  duties  of  his  position. 

But  the  statute  has  not  prescribed  any  qualification  of 
learning  or  admission  as  an  attorney,  to  confer  eligibility  to 
this  office,  and  I think  courts  ought  to  be  slow  to  give  to 
the  general  words  of  a statute  such  effect  as  to  limit  the 
right  of  the  people  to  exercise  their  preference  in  filling  the 
offices  within  their  gift.  Undoubtedly  it  is  more  proper 
that  the  person  elected  to  manage  the  causes  of  the  people 
should  be  a member  of  the  bar  and  in  practice,  for  this 
affords  an  assurance  in  some  degree  of  his  competency  to 
discharge  the  duties  of  that  position.  Probably,  too,  it  was 
generally  supposed,  when  the  act  creating  the  office  of  dis- 
trict attorney  was  passed,  that  an  attorney  at  law  would 
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be  chosen  by  the  people,  but  I see  nothing  in  this  mere 
propriety,  nor  in  the  name  by  which  the  law  designates  the 
official,  to  warrant  me  in  concluding  that  the  legislature 
intended  to  restriot  the  suffrage  of  the  people  to  a single 
class.  The  people  have  the  power  and  the  right,  both  by 
their  inherent  sovereignty  and  by  prescriptive  usage,  to 
elect  incompetent  men  to  office ; and  if  the  legislature  may 
lawfully  limit  the  exeroise  of  this  right,  and  say  that  cer- 
tain privileged  classes  shall  exclusively  exercise  certain 
offices,  they  have  not  clearly  said  so  as  to  this  particular 
office,  and  I think  we  ought  not  to  strain  the  text  of  the 
statute  to  limit  the  exercise  of  the  elective  franchise.  It  is 
a precedent  full  of  danger.  The  authorities  which  are  cited 
in  support  of  the  contrary  view  are  not,  in  my  opinion, 
entitled  to  controlling  consideration. 

In  May's  case , 3 Mich.  698,  the  opinion  of  the  court  is 
based  upon  the  construction  of  a series  of  statutes  which 
never  were  in  force  here. 

In  Adam's  case,  3 Mete.  7,  it  appears  that  there  was  an 
express  statute  prohibiting  any  one  not  a licensed  attorney 
from  exercising  this  office.  The  opinion  of  my  associate, 
therefore,  rests  solely  upon  the  fitness  and  propriety  that 
the  legislature  should  have  made  this  restriction  and  the 
mere  circumstance  or  accident,  that  the  legislature  in  de- 
nominating this  offioe  have  used  a word  which  indicates  a 
person  licensed  by  the  courts  to  manage  the  causes  of  others 
for  a reward. 

But  however  this  may  be,  it  appears  that  in  this  case  Mr. 
Green  had  not  only  been  elected  and  commissioned,  but  ho 
had  entered  upon  his  office  and  was  in  the  actual  exercise  of 
its  duties  and  functions.  He  was,  therefore,  an  officer  de  facto 
by  a colorable  title,  and  he  had  a property  in  his  possession 
of  the  office,  however  ineligible,  of  which  he  could  lawfully 
be  ousted  only  by  due  process  of  law , and  due  process  of 
law  is,  in  this  case,  nothing  less  than  the  judgment  of  a 
court  of  competent  jurisdiction  in  a direct  proceeding  after 
notice  to  the  incumbent  and  opportunity  given  him  to  be 
heard  upon  the  question  of  his  right. 
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It  is  not  as  if  the  prior  incumbent  liad  refused  to  yield 
the  office  and  asserted  the  invalidity  of  Mr.  Green’s  election ; 
in  such  case  upon  quo  warranto  brought,  I apprehend  the 
cortrt  might  have  investigated  the  question  of  the  relator's 
eligibility. 

But  the  prior  incumbent  yielded  the  office,  and  Green 
entered  into  it  and  had  possession,  and  whether  lawfully 
elected  or  not,  he  had  a property  in  that  mere  possession 
of  which  he  could  no  more  be  deprived  by  a summary 
order  of  court  than  of  a freehold  in  lands.  It  is  idle  to  say 
that  he  does  not  now  show  a lawful  title  to  the  office,  his 
possession  was  his  title,  and  that  must  suffice  until  lawfully 
dispossessed.  If  the  courts  may,  for  any  supposed  dis- 
qualification, exclude  by  a mere  order  the  district  attorney 
elected  by  the  people,  the  same  power  certainly  extends  to 
the  sheriff,  and  for  any  thing  I can  see,  if  Mr.  Green  may 
be  excluded  of  his  office,  so  may  the  attorney  of  the 
United  States ; the  official  denomination  of  the  two  is  iden- 
tical ; the  statutes  of  this  territory,  upon  which  the  opinion 
of  my  associate  is  based,  certainly  govern  both  ; the  one  is 
as  much  an  officer  of  the  court  as  the  other,  and  the  former, 
quite  as  truly  as  the  latter,  holds  his  office  from  a power 
above  and  beyond  the  courts. 

And  if  the  authority  which  was  claimed  and  exercised  in 
the  case  of  Mr.  Green  exists  at  all,  it  is  difficult  indeed 
to  say  that  it  does  not  extend  to  all  public  officers  whatever ; 
unless  those  who  exercise  their  functions  beyond  the  pre- 
cincts of  the  courts  of  law  hold  by  some  superior  tenure, 
and  this  cannot  be  admitted. 

I am  of  opinion  that  Mr.  Green  was  unlawfully  excluded 
from  the  office  of  district  attorney,  and  that  a peremptory 
mandamus  ought  to  issue  according  to  the  prayer  of  th« 
relator. 

Writ  denied. 
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Thaokaray  v.  Hanson. 

Continuance  — affidavit  mutt  set  out  material  fact t.  If  the  facts  set  out  Is 
am  affidavit  for  continuance  are  cot  competent  In  defense  under  the  state 
of  the  pleadings,  the  continuance  should  be  denied. 

In  an  action  on  a promissory  note,  one  of  the  defendants  moved  for  continu- 
ance upon  the  ground,  that  an  absent  witness  would  testify  that  the 
words  " president  ” and  " secretary  ” had  been  cut  from  the  signatures  to 
the  note.  These  facts  were  not  material  except  to  show  that  the  note  was 
executed  on  behalf  of  a corporation,  and  was  not  the  note  of  the  defend- 
ants. The  execution  of  the  note  was  not  denied  by  plea,  verified  by  affidavit, 
and  therefore  the  evidence  was  cot  admissible,  and  the  motion  for  continu- 
ance was  properly  overruled. 

Promissory  rotes  — all  are  negotiable  Under  our  statute  (Rev.  Stat.  ch. 
1084),  all  promissory  notes  and  instruments  for  the  payment  of  money  are 
negotiable,  whether  so  expressed  or  not,  and  a note  which  does  not  con- 
tain the  words  " or  order,”  is  negotiable  in  the  same  manner  as  if  it  did 
contain  those  words. 

PkKADiNO  and  proof  — variance  in  dctcription  of  promissory  note.  A prom- 
issory note  expressed  to  be  given  for  cash  borrowed  may  be  described  in 
the  declaration  aB  given  for  value  received. 

Error  to  Probate  Court , Clear  Creek  County. 

Mr.  Hugh  Butler  and  Mr.  K.  S.  Morrison,  for  plain 
tiff  in  error. 

Messrs.  Johnson  & Teller,  for  defendant  in  error. 

Wells,  J.  The  defendant,  in  his  affidavit  for  continu- 
ance, swore  that  he  expected  to  show,  by  the  absent  witness, 
that  the  promissory  note  sued  upon  was  executed  by  the 
witness  and  defendant  as  president  and  secretary  respec- 
tively of  a certain  mining  corporation,  and  on  behalf  thereof, 
and  that  after  its  execution,  and  before  the  commencement 
of  the  action,  it  had  been  fraudulently  altered  without  the 
knowledge  or  consent  of  either  witness  or  defendant,  by 
cutting  from  the  end  thereof  the  words  “president”  and 
“secretary”  appended  to  the  signatures  of  witness  and 
defendant  respectively. 

A continuance  ought  not  to  have  been  granted,  unless  the 
facts  set  forth  by  the  affidavit  were  competent  matters  in 
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defense,  under  tlie  state  of  pleadings.  These  matters  can- 
not be  said  to  be  competent  or  admissible,  except  as  tend- 
ing to  show  that  the  note  declared  upon  never  was  the  un- 
dertaking of  the  defendant,  for  the  liability  of  the  defendant 
was  not  affected  by  the  alteration,  unless  made  in  a material 
part,  and  there  was  nothing  material  in  the  words  stricken 
from  the  note,  unless  they  are  to  receive  effect  as  rendering 
parol  evidence  admissible  to  show  that  the  note  was  executed 
in  a representative  capacity,  and  was,  therefore,  the  note  of 
the  principal  and  not  of  the  agent.  It  is  manifest,  therefore, 
that  the  evidence  to  obtain  wlpch  a continuance  was  sought, 
whether  directed  to  the  avoidance  of  the  note  by  reason  of 
the  alteration,  or  to  the  capacity  in  which  the  defendant 
contracted,  involves  the  same  substantial  matter  of  defense, 
that  is,  that  the  no[e  was  not  the  undertaking  of  the  defend- 
ant, and  in  either  view,  the  defendant  having  failed  to  verify 
his  plea,  such  evidence  could  not  be  received  even  though 
the  witness  had  been  present 

What  is  here  said  will  not,  however,  be  understood  as 
going  beyond  the  particular  case  here  presented,  nor  cer- 
tainly as  impairing  or  denying  the  rule  that  an  alteration 
apparent  on  the  face  of  the  instrument  must  be  explained 
in  order  to  its  admission  in  evidence,  for,  whether  such 
apparent  alteration  may  or  may  not  be  taken  advantage  of 
under  an  unsworn  plea,  is  a question  not  presented  by  this 
record,  the  alteration  alleged  in  this  case  being  one  which  it 
seems  to  us  could  not  be  apparent  upon  the  face  of  the 
paper. 

The  motion  for  a continuance  was,  therefore,  properly 
overruled. 

The  note  counted  upon  is  described  in  the  declaration  as 
payable  to  the  order  of  the  plaintiff  for  value  received  ; the 
note  offered  in  evidence  upon  the  trial  was  payable  to  the 
plaintiff  without  other  words,  and  was  expressed  to  be  for 
cash  borrowed ; objection  was  made  on  the  ground  of 
variance  in  these  respects,  which  objection  being  overruled, 
an  exception  was  saved,  and  this  decision  of  the  court  ia 
now  assigned  for  error. 
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Under  the  English  statutes,  and  in  most  of  the  States  of 
the  Union,  words  of  negotiability  are  requisite  to  give  an 
assignable  quality  to  commercial  paper ; where  the  law  is 
so,  such  words  are  a material  part  of  the  note,  and  the 
instrument  must,  in  pleading,  be  correctly  described  in  this 
respect  Under  our  statute,  however,  all  promissory  notes 
and  instruments  for  the  payment  of  money  are  negotiable 
whether  so  expressed  or  not,  and  whether  the  particular 
instrument  contains  the  words  “or  order,”  or  equivalent 
words  or  not,  its  legal  effect  is  the  same  as  if  it  did  contain 
such  words.  In  describing  such  instrument,  therefore,  if  it 
be  declared  upon  as  payable  to  the  plaintiff  directly,  when, 
in  fact,  it  is  payable  to  his  order,  or,  as  payable  to  his  order, 
when,  in  fact,  payable  to  him  directly,  in  either  case  there 
is  no  variance,  for  the  contract  is  described  according  to  its 
legal  effect. 

The  second  allegation  of  variance  seems  to  be  equally 
without  foundation.  It  is  said,  in  Byles  on  Bills,  64,* 
that,  “ though  the  nature  or  particulars  of  the  consideration 
appears  on  the  bill  or  note,  it  is  not  necessary  to  state  it  in 
the  declaration,  or  it  may  be  stated  generally  as  value 
received.” 

We  perceive  no  error  in  the  record,  and  the  judgment  is 
therefore  affirmed.  Affirmed. 

ProjImsokv  Notes  — What  Xkootiabije.  — All  promissory  notos  end  Instrument*  for 
tin-  payment  of  money  are  negotiable  In  rolorado,  whether  so  expressed  or  not.  and  a note 
whlrh'does  not  contidti  the  words  **  or  orde  r " la  m-goUable  in  the  same  manner  a*  if  It  did  con- 
tain these  words:  CUcan  v.  lIMUck,  0 Colo.  VTi. 


School  District  No.  8,  Jefferson  County,  v.  Erskin. 

Attorney  in  fact  — to  execute  appeal  bond.  If  authority  la  given  by  statute 
to  the  president  of  a school  district  to  execute  an  appeal  bond  on  behalf 
of  the  district,  the  district  may  nevertheless  confer  the  Bume  authority 
upon  its  secretary.  A party  may  have  several  agents  appointed  to  do  the 
same  thing. 

Appeal  bond  may  be  amended.  If,  on  appeal  from  a justice  of  the  peace,  the 
bond  was  executed  by  the  secretary  of  the  district  in  good  faith,  but  with- 
out  authority  from  the  district,  it  was  amendable.  The  statute  (Rev.  Stat 
ch.  00,  § 45,  407)  on  this  subject  applies  to  every  case  in  which  an  honest 
effort  Is  made  to  appeal  the  cause. 
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Appeal  from  District  Court , Jefferson  County. 

Mr.  A.  H.  De  France,  for  appellant. 

No  appearance  for  appellee. 

Hallett,  C.  J.  Appellee  brought  suit  against  the  school 
district  before  a justice  of  the  peace,  and  recovered  judg- 
ment, from  which  the  latter  appealed  to  the  district  court, 
and  tiled  a bond,  to  which  the  name  of  the  district  was 
signed  by  the  secretary  thereof. 

In  the  district  court,  appellee  moved  to  dismiss  the 
appeal  upon  the  ground  that  the  bond  was  not  executed  by 
appellant,  which  motion  was  allowed,  and  a motion  by 
appellant  for  leave  to  file  a good  and  sufficient  bond  was 
denied. 

The  school  law  (Rev.  Stat  580)  provides  as  follows : “ The 
president  shall  appear  in  behalf  of  his  district  in  all  suits 
brought  by  or  against  the  same,  but  when  he  is  individually 
a party  this  duty  shall  be  performed  by  the  secretary  ; ” and 
probably  it  was  thought  that  this  conferred  upon  the  presi- 
dent alone  power  to  execute  an  appeal  bond  in  behalf  of 
the  district,  and  that  such  power  could  not  be  exercised  by 
any  other  person. 

Under  the  law,  school  districts  are  simple  democracies  in 
which  educational  matters  are  managed  by  the  electors 
themselves,  or  by  a district  board  composed  of  the  presi- 
dent, secretary  and  treasurer,  if  the  electors  shall  so  declare. 
With  such  an  organization  it  is  convenient,  if  not  necessary, 
to  clothe  an  officer  with  power  to  conduct  all  legal  proceed- 
ings on  behalf  of  the  district,  and  it  is  reasonable  to  presume 
that  the  section  recited  was  intended  to'  supply  this  want 
It  will  be  observed  that  the  president  is  to  appear  on  behalf 
of  the  district,  that  is,  as  the  agent  of  the  district  and  obvi- 
ously for  the  purpose  of  protecting  the  interest  of  his  prin- 
cipal. While  the  president  is  thus  made  the  agent  of  the 
district  to  attend  to  its  legal  controversies,  we  do  not  discover 
in  the  act  any  limitation  upon  the  power  of  the  district  to 
act  through  other  agencies.  The  appointment  of  the  presi- 
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dent  is  made  to  serve  the  convenience  and  to  protect  the 
interests  of  the  district  and  not  to  circumscribe  its  powers 
in  the  matter  of  choosing  its  agents.  If  it  be  granted  that 
the  president  has  power  to  appear  in  behalf  of  and  conduct 
the  causes  of  the  district,  non  constat , that  such  authority  is 
not  possessed  by  any  other  person,  for  a principal  may  have 
several  agents  appointed  to  do  the  same  thing.  The  author- 
ity of  the  secretary  to  execute  the  appeal  bond  in  this  case 
was  denied  upon  the  ground,  that  such  authority  could  not 
be  conferred  upon  him,  which  is  not  tenable.  If  he  had 
authority  to  execute  the  bond  it  was  binding  upon  the  dis- 
trict, and  before  appellee  could  call  upon  the  court  to  dis- 
miss the  appeal,  the  absence  of  authority  in  the  secretary 
must  have  been  shown  at  least  prima  facie.  In  some  courts 
a rule  obtains  which  requires  that  evidence  of  the  authority 
under  which  an  agent  acts  shall  be  filed  with  the  instrument 
executed  by  him,  but,  in  the  absence  of  any  such  rule,  courts 
will  not  assume  that  an  agent  has  acted  without  authority 
from  the  principal  until  a showing  is  made. 

Upon  proper  application  the  district  court  would  doubt- 
less require  appellant  to  exhibit  the  authority  under  which 
the  secretary  acted,  or  the  want  of  such  authority  may  be 
shown  by  affidavit. 

But  if  the  bond  was  executed  in  good  faith  it  was  amend- 
able even  if  the  secretary  had  no  authority  from  the  district 
to  sign  it  The  statute  upon  this  subject  is  very  liberal,  and 
it  applies  to  every  case  in  which  an  honest  effort  is  made  to 
appeal  the  cause.  Patty  v.  Winchester,  20  I1L  201. 

The  judgment  is  reversed  with  costs,  and  the  cause  is 
remanded  with  directions  to  the  district  court  to  permit 
appellant  to  file  a new  bond,  according  to  the  prayer  of  its 
motion. 

Reversed. 


Vol.  L— 47 
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Dknykr  town  bits  — title  to.  When  title  wan  acquired  to  the  town  rite  of 
Denver,  under  the  act  ol  May  38, 1884  (18  Stat.  at  Large,  81),  the  prior  act 
of  the  legislative  assembly  of  the  territory  (3  Sees.  139),  came  into  effect 
and  governed  the  trustee  in  the  disposal  of  lots  within  the  town  site. 

By  the  act  of  congreu  the  regulation  of  the  details  of  executing  the  trust 
was  entirely  remitted  to  the  territorial  legislature,  and  it  was  eminently 
proper  that  in  the  very  threshbold  they  should  fix  a period  within  which 
the  claim  of  every  beneficiary  should  be  asserted. 

TrouTOKiAL  act  — regulating  execution  of  tenet.  The  provision  of  the  fourth 
section  of  the  act  of  the  territorial  assembly,  requiring  claimants  of  land 
within  the  town  site  to  assert  their  claims  within  ninety  days  after  notice 
of  the  entry,  was  as  to  claims  and  rights  existing  at  the  date  of  the  entry 
dictated  by  public  interest  and  clearly  within  the  power  delegated  by 
congress  to  the  territorial  legislature. 

Every  person  who.  In  virtue  of  an  occupancy  or  improvement  existing  at  the 
date  of  the  entry  of  the  town  site  or  prior  thereto,  seeks  to  bring  in  ques- 
tion the  right  of  one  holding  by  conveyance  from  the  trustee,  must  show 
affirmatively  a compliance  on  hie  part,  with  the  requirements  of  the  fourth 
section  of  the  act  of  assembly,  or  at  least  must  excuse  his  failure  to  cma- 
ply  therewith. 

Failujik  TO  observe  — teetion  4 of  act  of  aeeembly.  Where  a bill  was  filed 
against  one  who  had  obtained  title,  under  the  act  of  congress  and  of  the 
territorial  assembly,  to  a lot  in  the  city  of  Denver,  by  one  who  claimed 
title  to  the  same  lot  which  accrued  in  the  year  1889,  to  have  the  defendant 
declared  a trustee  for  the  benefit  of  the  complainant,  and  it  was  aot  averred 
that  the  complainant  or  his  grantors  had  filed  a declaratory  statement,  as 
required  by  the  fourth  section  of  the  act  of  the  assembly,  the  relief  was 
denied. 

Appeal  from  District  Court,  Arapahoe  County. 

Mr.  Alfred  Sayre  and  Mr.  H.  R.  Hunt,  for  appellant 

Mr.  S.  E.  Browne  and  Mr.  G.  W.  Pubkins,  for  appellee. 

Wells,  J.  The  act  for  the  relief  of  the  citizens  of  Den- 
ver, in  the  territory  of  Colorado  (13  Statute  at  Large,  94), 
authorized  the  probate  judge  of  Arapahoe  county  to  enter 
certain  specified  lands,  the  site  of  the  city,  in  trust  for  the 
occupants  and  the  "bona  fide  owners  of  improvements  thereon* 
and  declares  in  substance  that  the  execution  of  the  provis- 
ions shall  be  controlled  by  the  provisions  of  “ An  act  for  the 
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relief  of  the  citizens  of  towns  upon  lands  of  the  United 
States,  under  certain  circumstances,”  approved  May  23, 
1844.  This  latter  act  (5  Statutes  at  Large,  657),  provides, 
that,  upon  the  entry,  in  pursuance  of  its  provisions,  of  any 
town  site  upon  the  public  domain,  the  execution  of  the  trust 
for  the  occupants  therein  created  shall  be  conducted  under 
such  rules  and  regulations  as  may  be  prescribed  by  the  leg- 
islative authority  of  the  State  or  territory  within  which  the 
same  is  situated. 

In  pursuance  of  this  delegation,  the  legislature  of  this 
territory,  by  the  act  of  March  11,  1864  (Laws  1864,  p.  139), 
had,  in  advance  of  the  passage  of  the  act  of  congress  for 
the  relief  of  the  citizens  of  Denver,  prescribed  rules  and 
regulations  for  the  administration  of  the  trust,  in  case  of  the 
entry  thereafter  of  any  town  site,  in  pursuance  of  the  act  of 
congress  of  May  23,  1844. 

There  can  be  little  question,  we  think,  that,  upon  the 
entry  of  the  town  site  of  Denver  (which  was  made  in  pur- 
suance of  the  act  of  May  28,  1864),  the  act  of  the  territorial 
legislature  came  into  application  and  governed  the  trustee 
in  the  disposal  of  the  lots  within  the  town  site ; and,  in  order 
to  the  determination  of  this  case,  it  is  necessary,  therefore, 
to  refer  to  the  provisions  of  that  act. 

By  this  act,  then,  it  was  provided  that,  in  case  of  the  entry 
of  any  town  site  under  the  act  of  congress,  May  23,  1844, 
the  corporate  authorities  or  the  probate  judge  making  such 
entry  should,  within  thirty  days,  give  notice  thereof  by 
posting  in  three  public  places  within  the  town,  and  by  pub- 
lication in  a newspaper  printed  and  published  within  the 
county ; and  by  the  fourth  section  it  was  provided,  that 
“each  and  every  person  or  association,  or  company  of  per- 
sons claiming  to  be  an  occupant  or  occupants,  or  to  have 
possession,  or  to  be  entitled  to  the  occupancy  or  possession 
of  such  lands,  or  to  any  lot,  block,  share  or  parcel  thereof, 
shall,  within  ninety  days  after  the  first  publication  of  such 
notice,  in  person,  or  by  his,  her  or  their  duly  authorized 
agent  or  attorney,  sign  a statement  in  writing  containing  an 
accurate  description  of  the  particular  parcel  or  parts  of  land 
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in  which  he,  she  or  they  claim  to  have  an  iLterest  and  the 
specific  right,  interest  or  estate  therein,  which  he,  she  or 
they  claim  to  be  entitled  to  receive,  and  deliver  the  same  to 
or  into  the  office  of  such  corporate  authorities,  judge  or 
judges  ; and  all  persons  failing  to  deliver  such  statement 
within  the  time  specified  in  this  section  shall  be  forever 
barred  the  right  of  claiming  or  recovering  such  lands  or  any 
interest  or  estate  therein,  or  in  any  part,  parcel  or  share 
thereof,  in  any  court  of  law  or  equity.” 

By  the  act  of  congress,  the  regulation  of  the  details  of 
executing  the  trust  was  entirely  remitted  to  the  territorial 
legislature,  and  it  was  eminently  proper  that,  in  the  very 
threshold,  they  should  fix  a period  within  which  the  claim 
of  every  beneficiary,  or  one  pretending  to  be  such,  should 
be  asserted  ; for,  in  the  absence  of  such  a limitation,  neither 
could  the  trustee  understandingly  determine  at  what  period 
he  might  lawfully  perform  the  trust,  and  convey  to  an  occu- 
pant the  lots  within  his  occupancy,  nor  could  any  citizen, 
whether  before  or  after  such  conveyance,  at  no  matter  how 
remote  a period,  be  confident  that  his  title  might  not  be 
clouded  by  assertion  of  an  adverse  claim.  To  have  omitted 
such  legislation  would  have  been  to  encourage  the  prosecu- 
tion, in  later  years,  of  dormant  claims  and  possessor}'  rights 
long  before  abandoned,  and  to  render  doubtful  and  uncer- 
tain all  titles  accruing  under  the  trust.  Such  a regulation 
as  that  contained  in  the  fourth  section  before  quoted  was, 
therefore,  as  to  claims  and  possessory  rights,  existing  at  the 
date  of  the  entry,  dictated  by  public  interest,  and  as  to 
those  claims  and  rights,  was  clearly  within  the  power  dele- 
gated by  congress  to  the  territorial  legislature.  Whether 
any  several  beneficial  interests  in  the  trust  could,  under  any 
circumstances,  arise  subsequent  to  the  entry,  is  a question 
upon  which  I have  heretofore  expressed  my  opinion  in  The 
City  of  Denver  v.  Kent  et  al.,  ante,  336,  decided  at  the 
present  term,  and  the  effect  of  this  legislation  upon  rights 
not  acquired  or  asserted  to  be  acquired,  until  after  the  date 
of  the  entry,  it  is  not  necessary  in  this  cause  to  advert  to. 

And,  though  the  period  fixed  within  which  those  claiming 
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to  be  entitled  to  share  in  the  trust  may  appear  to  be  a more 
limited  one  than  a liberal  policy  might  have  dictated,  yet 
we  cannot,  for  this  reason,  declare  the  statute  invalid  ; for 
this,  like  all  other  questions  of  mere  detail,  was  exclusively 
within  the  legislative  discretion. 

We  are  of  opinion,  therefore,  that  every  person  who,  in 
virtue  of  an  occupancy  or  improvement  existing  at  the  date 
of  the  entry  of  the  town  site,  or  prior  thereto,  seeks  to  bring 
in  question  the  right  of  one  holding  by  conveyance  from 
the  trustee,  must  show  affirmatively  a compliance  on  his 
part  with  the  requirements  of  the  fourth  section  of  the  act 
of  the  territorial  legislature  of  March  11,  1864,  or  at  least 
must  excuse  his  failure  to  comply  therewith.  As  to  what 
state  of  circumstances  will  amount  to  such  excuse,  or 
whether  any  circumstances  whatever  will  excuse  such  omis- 
sion, is  a question  not  presented  by  this  record,  and  upon 
which,  therefore,  we  express  no  opinion. 

Now,  in  this  case,  the  entry  of  the  town  site  was  made  on 
the  8th  day  of  May,  A.  D.  1865,  and  though  there  is  no 
proof  that  notices  of  the  entry  were  posted,  as  required  by 
the  act,  yet  we  think  that,  in  support  of  the  subsequent  pro- 
ceedings of  the  probate  judge,  we  ought  to  indulge  the  pre- 
sumption that  he  performed  what  the  law  required  of  him 
in  this  respect.  On  the  11th  day  of  August,  A.  D.  1865,  the 
probate  judge  conveyed  the  premises  in  controversy  to  the 
defendant  Louisa  Me  Clellan,  who  subsequently  conveyed 
to  the  defendant  Mary  Davis. 

The  complainant  now  seeks  to  have  this  defendant 
declared  a trustee,  for  his  benefit,  on  the  strength  of  a prior 
occupancy  and  improvement  of  the  premises  by  one  Preston, 
under  whom  he  claims.  It  is  averred  that  Preston  erected  a 
cabin  upon  the  premises  in  the  year  1859,  and  in  the  same 
year  conveyed  to  one  Hall,  who,  by  tenants,  occupied  the 
cabin,  at  different  times,  down  to  about  the  year  1862  ; in 
October,.  1866,  Hall  conveyed  to  Felter,  and  subsequently 
Felter  to  Bates,  and  Bates  to  the  complainant ; in  April, 
1869,  Felter,  Bates  and  the  complainant  being,  at  the  date 
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of  the  several  conveyances  to  them,  respectively  residents 
of  the  city  of  Denver. 

The  bill  which  was  tiled  on  the  22d  day  of  April,  1869,  no- 
where avers  that  Hall  ever  presented  to  the  probate  judge 
his  declaratory  statement  required  by  the  fourth  section  of 
the  act  of  March  11,  1864  ; nor  is  any  excuse  shown  for  his 
omission  so  to  do,  or  for  the  long  delay  of  the  complainant 
and  those  under  whom  he  claims  to  assert  their  right 

The  complainant  is,  therefore,  not  entitled  to  the  relief 
prayed,  and  the  decree  of  the  district  court  dismissing  th< 
bill  must  bo  affirmed.  Affirmed. 

Dkkvkr  Town  Rite,  Tttl*C  to.— On  nppoal  to  the  UpltM  Rtnten  supremo  court.  It  wag 
held  tlmt  the  bill  to  (Htinpol  u conveyance  from  tin*  dnfetidaut,  t*»  whom  th«*  prvhwUi  judge 
In  pursuance  of  the  ntatute  conveyed  a lot,  wan  properly  dismissed.  The  Judgment  below  was 
amruK'd:  Ce\flclti  v.  McfVrUuntU  1*  Wall.  331.  In  Tucker  v.  McCoy,  3 Colo.  2n6,  also,  it  waa  brW 
thnt  a failure  to  file  the  statement  within  the  time  proscribed  would  operate  to  forever  bar 
the  right  of  the  claimant,  both  at  law  uud  in  equity. 


Clear  Creek,  Colorado,  Gold  and  Silver  Mining 
Company  et  al.  u.  Root  et  aL 

Practich  — assigning  errors.  Ecrori  should  be  assigned  with  each  per 
tlcularity  as  to  give  Information  of  the  objections  to  the  record  upon  which 
the  plaintiff  intends  to  roly. 

Practice  in  eases  of  mechanic’s  lien.  In  cases  arising  under  the  act  relating  to 
mechanic’s  liens  (Rev.  Stat.,  ch.  64,  427)  the  chancery  practise  is  to  br 
observed. 

Practice — evidence  to  support  bill  confessed.  Upon  bill  confessed,  the  court 
may  proceed  to  a decree,  with  or  without  evidence,  to  support  the  bill,  and 
this  rule  is  applicable  to  lien  cases. 

Interest  on  demand  secured  by  lien.  A debtor  may  agree  to  pay  interest  on  a 
demand  secured  by  mechanic’s  lien  as  well  as  upon  any  other,  and,  what- 
ever its  effect  among  creditors,  the  debtor  cannot  object  to  pay  the 
interest. 

Pleading  and  proof —decree  must  not  exceed  demand  in  bill.  A decree  can- 
not be  entered  for  more  than  is  claimed  in  the  bill. 

Service  bt  publication  — i chat  evidence  sufficient.  Where  the  decree  recites 
this  there  was  notice  by  publication,  and  the  record  Is  not  complete,  the 
decree  will  not  be  reversed  because  the  certificate  of  publication  ia  not 
found  in  the  record. 

Tire  to  redeem  — discretionary.  Where  the  court  has  allowed  ninety  days 
before  sale  In  which  the  premises  may  be  redeemed,  the  decree  will  sot  be 
disturbed  on  that  account. 
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Error  to  District  Court,  Clear  Creek  County. 

Mr.  L.  0.  Rockwell,  for  plaintiff  in  error. 

Mr.  Willard  Teller,  for  defendant  in  error. 

Hallutt,  G.  J.  The  sufficiency  of  the  petition,  and  the 
extent  of  the  premises  subjected  to  the  lien,  are  not  ques- 
tioned by  the  assignment  of  errors,  and  although  allusion 
has  been  made  to  those  questions  in  the  argument,  we  shall 
not  consider  them.  The  first,  second  and  third  causes  of 
error  are  upon  the  sufficiency  or  the  want  of  evidence  to 
support  the  decree.  The  fourth  cause  appeals  to  the  service 
of  process,  and  the  sixth  to  the  time  allowed  for  payment  of 
the  sums  found  due.  The  only  assignment  upon  which 
other  objections  to  the  record  can  be  founded,  is  the  fifth, 
and  this  is  substantially  quod  in  omnibus  erratum  est,  and 
bad  according  to  Bacon’s  Abridgment 

To  say  that  the  decree  is  contrary  to  law,  equity  and  good 
conscience,  without  specifying  in  what  particular,  serves  no 
practical  purpose.  The  plaintiff  in  error  might  as  well 
• refuse  to  state  his  objection  as  state  it  in  such  general  terms, 
and,  if  such  practice  were  allowed,  defendants  in  error 
would  never  know,  in  advance  of  the  argument  what  points 
were  in  issue.  Errors  should  be  assigned  with  such  par- 
ticularity as  to  give  information  of  the  objections  to  the 
record  upon  which  the  plaintiff  intends  to  rely. 

By  the  twenty-third  section  of  the  chapter  of  the  Revised 
Statutes  relating  to  liens,  it  is  provided,  that  in  proceedings 
under  the  act  courts  are  vested  with  all  the  powers  of  courts 
of  chancery,  and  shall  be  governed  by  the  rules  of  proceed- 
ing and  decision  in  those  courts,  so  far  as  those  rules  of  pro 
ceeding  and  decision  are  applicable  to  cases  and  questions 
presented  for  adjudication  and  decision  under  the  act. 

With  propriety,  this  has  been  regarded  as  establishing  the 
chancery  practice  in  cases  of  this  kind,  subject,  of  course,  to 
such  modifications  as  are  provided  by  the  act  relating  to 
liens.  Sutherland  et  al.  v.  Ryerson  et  al.,  24  111.  517. 

The  nineteenth  section  of  the  act  relating  to  chancery 
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practice  Las  been  held  to  confer  upon  the  court  power  to 
proceed  to  a decree,  upon  bill  confessed,  with  or  without  evi- 
dence to  support  the  bill,  as  the  court  shall,  in  its  discretion 
deem  best.  Stevens  v.  BiclcneU , 27  111.  444. 

It  is  contended  that  a different  rule  should  be  applied  to 
lien  cases,  but  we  do  not  discover  any  ground  for  doing  so. 
The  rule  in  question  is  quite  as  applicable  to  this  proceed- 
ing as  any  other  rule  of  chancery  practice,  and  it  is  there- 
fore precisely  within  the  terms  of  section  23  of  the  act  relating 
to  liens.  The  bill  in  this  case  having  been  taken  as  con- 
fessed by  plaintiffs  in  error,  the  want  of  evidence  to  support 
it  is  no  ground  for  reversal. 

Another  question  arises  as  to  the  amounts  of  money 
awarded  to  defendants  in  error  respectively  by  the  court 
below,  which,  it  is  said,  exceed  the  demands  of  the  bill.  It 
appears  that  a portion  of  Root’s  demand  was  secured  by 
promissory  note,  bearing  interest  at  the  rate  of  two  per  cent 
per  month  after  maturity,  and  as  this  contract  for  interest 
was  within  the  provisions  of  the  statute  upon  that  subject, 
we  see  no  objection  to  its  allowance.  Surely  a debtor  may 
agree  to  pay  interest  upon  a demand  secured  by  mechanics’ 
lien  as  well  as  upon  any  other. 

Perhaps  a question  might  arise  among  creditors  or  sub- 
sequent incumbrancers  as  to  the  effect  of  an  agreement  by 
the  debtor  to  pay  interest,  by  which  the  demand  of  one 
creditor  would  be  increased  to  the  prejudice  of  another. 
But  no  such  question  is  presented  in  this  case,  as  we  are  con- 
fident that  the  debtor  himself  cannot  rely  upon  such  an 
objection.  It  may  be  well  to  notice,  in  this  connection,  that 
the  Franklin  Silver  Mining  Company,  one  of  the  plaintiffs  in 
error,  has  not  disclosed  any  connection  with  the  property 
mentioned  in  the  bill,  or  shown  any  right  to  complain  of  the 
amount  of  the  demands  of  defendants  in  error.  We  do  not 
perceive  that  the  amount  adjudged  to  Root  exceeds  the  claim ' 
made  by  the  bill,  for  it  is  no  more  than  the  note  with  interest, 
and  the  account  which  was  not  included  in  the  note  added. 
But  Waterman  claims  in  the  bill  $168.42,  and  the  decree  in 
his  favor  is  for  $192.  There  was  no  agreement  to  pay  interest 
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to  him,  nor  was  there  any  settlement  of  the  account  upon 
which  such  an  agreement  could  have  been  implied  In-  so 
far,  then,  as  the  decree  exceeds  the  demand  stated  in  the  bill 
it  is  erroneous  and  must  be  modified. 

The  next  question  in  the  order  in  which  they  are  presented 
by  the  assignment  of  errors  relates  to  the  service  of  process, 
which,  we  think,  was  not  deficient,  or,  at  all  events,  no 
deficiency  was  shown.  The  Franklin  Company  appeared 
voluntarily  in  the  court  below,  and,  as  to  the  other,  the 
decree  shows  that  there  was  notice  by  publication.  Perhaps 
this  would  not  be  sufficient,  without  the  certificate  of  pub- 
lication itself,  if  the  record  was  full  and  complete.  But  the 
certificate  of  the  clerk  does  not  show  this  to  be  a full  and 
complete  record,  and  we  will,  therefore,  presume  that  the 
court  below  acted  upon  sufficient  evidence  of  the  notice  by 
publication. 

As  to  the  last  point,  it  was  within  the -discretion  of  the 
court  to  fix  the  time  for  the  payment  of  the  sums  found  due 
to  defendants  in  error,  although  it  has  been  held  that  the 
time  ought  not  to  be  less  than  the  life  of  an  execution  upon 
a judgment  at  law.  This  period  was  allowed  in  this  case, 
and  there  appears  to  be  no  reason  for  questioning  the  cor- 
rectness of  the  decree  in  this  respect. 

The  decree  is  reversed,  with  costs,  and  the  cause  is 
remanded,  with  directions  to  the  court  below  to  enter  a 
degree  according  to  the  view  here  expressed.  Reversed. 

Mechanics’  Lien*  — Kqpity  Practice.  — statutory  proceeding*  to  enforce  mochnnlm* 
liens  it  r*  In  tlndr  imtiin-  iqult.ililc,  imil  prior  to  lb*  eodo  practice  were,  nr  Is  held  In  the  prin- 
cipal cast-,  administered  by  the  chancery  shin  of  the  court,  and  governed  by  the  chancery 
rules  of  practice;  Sun  Juan  A St.  J~  M.  d£  S.  Co.  6 Colo.  ill. 


Cody  v.  Butterfield. 

Continuance  to  obtain  testimony  of  absent  witnesses.  A party  seeking  a con- 
tinuance to  obtain  the  testimony  of  absent  witnesses  must,  In  his  affidavit, 
set  forth  the  facts  to  be  proven  with  such  particularity  that  the  opposite 
party  may,  if  he  see  fit,  admit  them  and  proceed  to  trial. 

Action  upon  a promissory  note;  defense,  that  note  was  given  for  the  carriage 
of  certain  goods  which  were  damaged  in  transitu  through  the  negligence 
and  carelessness  of  tlio  carrier.  Affidavit  for  continuance  to  obtain  teati 

Vol.  I.  — 48 
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mo ny  of  absent  witnesses  did  not  set  forth  to  what  extant  the  goods  were 
injured,  nor  that  tho  defendant  amid  show,  by  these  or  other  witnesses, 
the  amount  of  the  damage  occasioned  by  the  alleged  negligence  of  the 
plaintiff,  nor  what  the  amount  of  this  damage  was.  Held,  that  the  contin- 
uance was  properly  denied. 

The  party  treking  a continuance  ought  to  make  it  appear  affirmatively  to  the 
court,  not  only  that,  npon  a possible  or  Bupposable  state  of  facts,  the  testi- 
mony may  become  important,  but  that,  upon  the  facts  as  they  are,  it  is 
and  will  be  so. 

Coktinuanck  — diligence  in  obtaining  depositions.  Where  the  issues  were 
made  up  in  February,  1868,  and  application  for  continuance  in  June,  1869, 
and  the  defendant  made  no  effort  to  obtain  the  testimony  of  absent  wit- 
nesses until  some  three  months  before  the  sitting  of  the  court,  there  was 
not  sufficient  diligence. 

The  matter  of  diligence  in  obtaining  testimony  discussed. 

Pkacticx — ground  of  objection  to  testimony  should  be  stated.  If  the  nature  of 
an  objection  to  testimony  is  such  that,  by  the  production  of  further  testi 
mony.the  evidence  objected  tola  susceptible  of  being  made  admissible,  the 
particular  ground  of  objection  must  be  stated,  and,  if  it  is  not  stated,  a 
court  of  review  ought  to  regard  the  evidence  as  properly  admitted. 

In  an  action  upon  a promissory  note  against  a woman,  it  appeared  tliat  she  was 
married  previous  to  the  execution  of  the  note,  and  it  did  not  appear  that 
the  note  was  executed  in  or  about  the  sole  trade  or  business  of  defendant, 
or  In  relation  to  her  separate  estate ; and  it  was  urged  in  this  court  that, 
upon  these  facta,  a presumption  arises  that  the  marriage  existed  at  the 
time  of  the  execution  of  the  note,  and  that  the  burden  of  showing  that  the 
note  was  given  in  relation  to  the  separate  business  or  estate  rented  upon 
the  plaintiff.  These  objections,  not  having  been  made  in  the  oourt  below 
cannot  be  nrged  here. 

Evidence  ok  pakol  assignment  in  action  by  one  to  use  of  others.  In  an 
action  upon  a promissory  note,  brought  by  one  for  the  nse  of  others,  it  is 
not  necessary  at  the  trial  to  prove  a parol  assignment  of  the  note  to 
the  persons  to  whose  use  the  salt  is  prosecuted. 

Appeal  from  District  Court,  Qilpin  County . 

Messrs.  Johnson  & Teller,  for  appellant. 

Mr.  Hugh  Butler,  for  appellee. 

Wells,  J.  This  was  an  action  of  assnmpsit  commenced 
in  the  Arapahoe  district  court ; the  venue  was  afterward 
changed  to  the  Gilpin  district  court,  where  a trial  was  had 
and  judgment  given  for  the  plaintiff. 

The  plaintiff  below,  in  several  counts,  declared  npon  a 
promissory  note,  purporting  to  have  been  executed  to  him 
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by  the  defendant  by  one  Elijah  Cody,  her  agent.  The 
defendant  pleaded  the  general  issue,  without  verification  and 
payment  post  diem.  The  cause  was  put  at  issue  on  the  20th 
day  of  February,  A.  D.  1868. 

On  the  3d  day  of  June,  A.  D.  1869,  and  at  the  May  term 
in  that  year  of  the  Gilpin  district  court,  the  defendant 
moved  for  a continuance,  upon  her  own  affidavit  of  the 
absence  of  certain  witnesses,  the  material  portions  of  which 
are  hereafter  set  forth  ; this  motion  the  court  overruled. 

On  the  trial  the  plaintiff  produced  a note  correspond- 
ing to  that  described  in  the  declaration,  and  proved  that  the 
signature  thereto  was  in  the  handwriting  of  Elijah  Cody. 
That,  from  1861  to  1860,  Elijah  Cody  resided  in  Denver,  and 
was  the  agent  of  plaintiff,  who  was  engaged  in  the  sale  of 
millinery  and  dry  goods ; that,  in  1866,  defendant  had 
accounts  with  different  banking  houses  in  Denver;  that 
Elijah  Cody  generally  made  the  deposits  which  went  to 
the  credit  of  these  accounts,  and  defendant  generally 
checked  against  them  ; that  Elijah  Cody  attended  to  defend- 
ant’s affairs  during  the  periods  of  her  absence,  when  engaged 
in  the  purchase  of  goods,  that  he  was  about  defendant’s 
store  both  then  and  at  other  times ; one  witness  spoke  of 
this  relation  of  the  parties  as  existing  from  1861  to  1860,  and 
upon  cross-examination,  testified  that  Elijah  Cody  was  the 
husband  of  defendant  (though  at  what  time,  was  not 
expressly  stated),  and  that  they  resided  together.  It  was 
further  proven  that  Elijah  Cody  died  at  some  time  prior  to 
the  trial,  though  the  date  of  his  decease  was  not  shown. 

Upon  this  evidence,  the  defendant  prayed  instructions, 
substantially  as  follows:  1st.  There  is  not  sufficient  evi- 
dence in  the  case  to  enable  plaintiff  to  recover.  2d.  There 
is  no  evidence  that  any  of  the  plaintiffs  for  whose  use  this 
suit  is  brought  have  any  interest  in  the  note  offered  in  evi- 
dence, and  unless  such  interest  is  shown,  they  cannot 
recover  in  this  action.  3d.  If  defendant,  at  the  time  of  giv- 
ing the  note  offered  in  evidence,  was  a married  woman,  the 
plaintiffs  ought  to  have  sued  her  husband  with  her,  and 
unless  the  jury  believe,  from  the  evidence,  that  her  husband 
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was  dead  at  the  time  of  the  bringing  of  this  suit,  they  must 
find  for  defendant. 

All  the  instructions  were  refused  ; a verdict  was  found  for 
the  plaintiff  and  judgment  given  thereon. 

Appellant  now  assigns  for  error,  among  other  things: 
1st.  That  the  court  overruled  her  motion  for  a continuance. 
2d.  That  the  court  erred  in  refusing  the  instructions  prayed 
by  her  counsel.  3d.  That  the  verdict  is  against  the  evi- 
dence and  the  damages  excessive.  4th.  That  the  court 
gave  judgment  upon  the  verdict,  and  such  judgment  is 
against  the  law  and  evidence. 

We  think  the  defendant’s  motion  for  a continuance  was 
properly  overruled. 

The  affidavit,  upon  which  this  application  was  based  sets 
forth,  that  defendant  could  not  safely  proceed  to  a trial,  on 
account  of  the  absence  of  two  witnesses  named  ; that  she 
expected  to  prove  by  said  witnesses  that  the  claim  sued  on 
in  this  case  was  for  a sum  of  money  alleged  to  be  due  for 
freight  upon  certain  goods  freighted  by  plaintiffs  for  defend- 
ant ; that  the  witnesses  were  present  at  the  time  the  goods 
were  received  and  assisted  in  unpacking  them  and  observed 
their  condition,  and  that  said  goods  were  badly  damaged  by 
having  become  wet,  and  by  rough  and  improper  handling 
on  the  part  of  said  plaintiffs  and  their  employees,  and  that 
defendant  had  no  other  witness,  etc. 

We  think  the  facts  intended  to  be  proven  by  the  absent 
witnesses  were  not  set  forth  with  sufficient  particularity ; 
the  rule  is,  that  the  party  seeking  a continuance  for  the 
absence  of  testimony  must,  in  his  affidavit,  set  forth  the 
facts  to  be  proven  with  sncli  particularity  that  the  opposite 
party  may,  if  lie  see  fit,  admit  them  and  proceed  to  trial. 
McBain  v.  Enloe,  13  111.  76. 

This  is  an  alternative  to  which  the  opposite  party  is 
entitled,  and  he  ought  to  have  precise  information  as  to  the 
matters  upon  which  he  is  to  make  his  election. 

Now,  in  the  affidavit,  it  is  not  alleged  to  what  extent  the 
goods  were  injured,  nor  that  defendants  could  show,  by 
these  or  other  witnesses,  the  amount  of  the  damages  occa 
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sioued  by  the  alleged  negligence  of  the  plaintiff,  nor  what 
the  amount  of  this  damage  in  fact  was,  but  the  only  allega- 
tion is,  that  the  goods  were  “ badly  damaged,”  and  if  the 
witnesses  had  been  present,  testifying  to  this  and  every 
other  fact  set  forth  in  the  affidavit  as  to  be  proven  by  them, 
their  testimony,  of  itself,  and  without  other  facts  shown, 
could  not  have  either  barred  the  action  or  mitigated  the 
damages.  Not  only  would  it  not  have  been  material,  but, 
upon  motion,  must  have  been  stricken  out. 

It  may  be  said  that  the  testimony  of  the  particular  witness 
is  none  the  less  material  to  defendant’s  case,  because  not 
sufficient  to  establish  it  as  a whole ; but  it  was  said  in 
Baily  v.  Hardy,  12  111.  459,  that  “where  testimony  is 
important  only  in  connection  with  certain  facts,  those  facts 
should  be  set  forth  or  referred  to,  so  that  the  materiality  of 
the  evidence  may  be  apparent  to  the  court.  The  court  is 
not  to  presume  that  a state  of  facts  may  arise  which  may 
render  the  testimony  important” 

We  think  this  decision  ought  to  be  adhered  to  in  our 
courts ; the  party  seeking  a continuance  ought  to  make  it 
appear  affirmatively  to  the  court  not  only  that,  upon  a pos- 
sible or  supposable  state  of  facts,  the  testimony  may  become 
important,  but  that,  upon  the  facts  as  they  are,  it  is  and 
will  be  so. 

Upon  the  question  whether  the  affidavit  shows  diligence 
in  the  efforts  made  to  procure  the  testimony  of  these  wit- 
nesses, we  are  of  the  opinion  that  it  does  not.  The  plead- 
ings in  this  case  were  brought  to  an  issue  on  the  29th  day 
of  February,  r868.  This  application  for  a continuance  was 
interposed  on  the  10th  day  of  June,  A.  T).  1869.  The 
affidavit  shows  that  Welch,  one  of  the  witnesses,  resided  at 
Salt  Lake  City,  in  the  the  territory  of  Utah,  and  had  resided 
there  for  several  months  then  last  past ; that  in  February, 
previous  to  her  making  application  for  continuance,  defend- 
ant furnished  her  counsel  with  the  facts  to  be  proven  by 
him  and  his  place  of  residence ; that,  as  early  as  April,  a 
comission  issued  to  a commissioner  in  Salt  Lake  city  to  take 
the  deposition  of  Welch  ; that  said  commission  was  indorsed 
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with  the  request  that,  if  not  called  for  in  ten  days,  it  might 
be  returned  to  defendant’s  attorneys  ; that  the  deposition 
had  not  been  returned  to  the  court  nor  to  defendant’s  attor- 
neys, and  that  she  expected  to  procure  the  attendance  of 
Welch,  or  his  deposition,  at  the  next  term  of  the  court ; 
that  the  other  witness,  Mrs.  Anderson  Orr,  then  resided  at 
Council  Bluffs,  in  the  State  of  Iowa  ; that  she  had  formerly 
resided  at  Central  City,  Colorado  ; that  deponent  went  east 
in  February  preceding  ; that  Mrs.  Orr  was  then  still  a resi- 
dent of  Central  City  ; that  deponent  had  returned  from  her 
absence  only  a few  weeks  previous  to  making  her  affidavit, 
and  had  obtained  no  knowledge  of  Mrs.  Orr’s  departure 
until  within  a few  days ; that,  at  the  time  of  defendant’s 
departure  for  the  east,  she  had  no  knowledge  of  any  inten- 
tion on  the  part  of  Mrs.  Orr  to  leave  the  territory,  and  that 
sufficient  time  had  not  elapsed,  since  hearing  of  her  depar- 
ture, to  procure  her  deposition. 

We  think  as  to  neither  of  these  witnesses  was  there  such 
a degree  of  diligence  shown  as  ought  to  be  exerted  in  a case 
so  long  pending  and  at  issue  as  this  had  been. 

The  witness  Welch  had  resided  in  Utah  for  several 
months,  and,  for  any  thing  that  appears,  he  may  have 
resided  there  at  the  time  of  the  commencement  of  this  suit, 
and  always  afterward,  the  defendant  being  at  the  time 
aware  of  his  place  of  residence ; and  if,  with  this  cause 
pending  and  at  issue,  she  saw  tit  to  defer  preparation  until 
within  some  three  months  of  the  sitting  of  the  court  and  to 
assume  in  the  mean  time  the  risk  of  the  witnesses’  removal 
or  temporary  absence,  and  the  delays  and  uncertainties  of 
communication,  she  ought  now  to  endure  the  event  with  the 
same  equanimity  with  which,  in  this  game  against  fortune, 
she  accepted  the  hazard.  Nor  was  it  diligence  after  this 
long  delay  to  rest  until  June  in  reliance  upon  the  one  com- 
mission issued  in  April ; after  the  lapse  of  a reasonable  time 
for  the  return  of  the  commission  some  effort  ought  to  have 
been  put  forth  to  ascertain  its  whereabouts  or  to  procure 
another. 

As  to  the  witness,  Mrs.  Orr,  there  is  no  sufficient  excuse 
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shown,  we  think,  for  the  omission  to  serve  her  with  a sub- 
poena, nor  is  it  anywhere  alleged  tliat  the  defendant  expected 
to  procure  her  testimony  at  any  time  in  the  future. 

Under  the  remaining  assignments  of  error  it  is  insisted  by 
counsel  that  it  is  shown  that  defendant  was,  at  some  time 
prior  to  the  trial,  a married  woman  ; that,  by  fair  inferenoe 
upon  the  testimony,  the  coverture  existed  at  the  time  of 
making  the  note  upon  which  recovery  was  had ; that  the 
note  sued  upon  was  not  shown  to  have  been  executed  in  or 
about  the  sole  trade  or  business  of  defendant  or  in  relation 
to  her  separate  estate ; that  the  statute  has  repealed  the 
common  law  only  in  relation  to  those  contracts,  into  which 
the  married  woman  is  expressly  permitted  to  enter  ; that  the 
burden  of  establishing  that  in  the  execution  of  the  note  in 
question,  the  defendant  was  acting  within  the  statute  rested 
upon  the  plaintiff ; that  this  was  not  established  and  that 
therefore  the  judgment  is  not  supported  by  the  evidence. 

We  apprehend  that  the  propositions  of  law  maintained 
by  oounsel  are  supported  by  authority,  and  certainly  they 
rest  upon  the  soundest  reasons ; but  we  think  that,  admitting 
the  effect  of  the  testimony  to  be  as  contended,  the  defendant 
cannot  now  be  heard  to  make  these  objections : 1st.  The 
plaintiff  declared  specially  upon  the  writing  offered  in  evi- 
dence and  under  which  the  recovery  was  had  and  the  de- 
fendant’s plea  was  not  verified.  The  statute  of  this  territory 
provides  that  no  person  shall  be  permitted  to  deny  on  trial 
the  execution  of  any  instrument  of  writing,  whether  sealed 
or  not,  upon  which  any  action  may  have  been  brought,  un- 
less the  person  denying  the  same  shall,  if  defendant,  verifiy 
his  plea  by  affidavit.  B.  S.,  ch.  70,  § 14. 

I understand  that  under  this  statute  a defendant,  sued  upon 
a written  instrument,  must  swear  his  plea,  not  only  incases 
where  he  proposes  to  deny  the  mere  act  of  subscribing  the 
instrument,  but  also  in  cases  where,  while  the  subscription 
in  fact  is  admitted,  it  is  proposed  to  assert  that  for  any  rea- 
son the  writing  was  not  the  act  of  the  party  in  such  sense  as 
to  be  a binding  and  obligatory  contract ; as,  for  example, 
where  the  defense  is  that  at  the  time  of  subscribing  the  in 
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struraent  the  defendant  was  drunk  or  insane,  or  non  compot, 
or  that  he  was  imposed  upon,  and  subscribed  under  the 
belief  and  understanding  that  the  instrument  was  other  and 
different  from  what  it  in  fact  was,  or  that  the  instrument  was 
never  delivered,  or  that  for  any  other  reason  the  defendant 
did  not  assent  to  the  instrument  in  such  sense  as  to  execute 
it  within  the  meaning  of  the  law. 

When  the  legislature  adopt  technical  words  in  prescrib- 
ing rules  of  practice  for  courts  of  record,  their  language 
must,  I apprehend,  be  received  in  a technical  sense ; the 
word  “execution,”  in  the  statute,  must  be  understood, 
therefore,  as  meaning,  not  the  mere  subscription  of  the  par- 
ties’ name,  but  the  subscription  of  the  name  to  the  instru- 
ment, with  a knowledge  of  its  contents,  or  with  such  oppor- 
tunity and  deliberation  that  the  law  implies  knowledge,  with 
intent  to  be  bound  thereby,  and  with  capacity  to  exercise 
that  intent ; nothing  less  than  this  is,  in  law,  an  execution  of 
an  instrument  in  writing;  and  if  the  party  sought  to  be 
charged  proposes  to  assert  that,  for  the  absence  of  any  of 
these  elements,  the  instrument  is  not  his  act,  he  must  verify 
his  plea ; in  these  positions,  however,  the  other  members  of 
the  court  disagree  with  me. 

Second : The  bill  of  exceptions  shows  that,  after  the 
reception  of  the  parol  testimony  recited  in  this  opinion,  the 
plaintiff  below  offered  to  read  to  the  jury  the  promissory 
note,  about  which  the  witnesses  had  testified,  and  that  the 
defendant  objected  thereto ; but  it  nowhere  appears  what 
ground  or  reason  was  assigned  for  this  objection,  or  that 
anj  reason  whatever  was  assigned. 

If  the  objection,  which  is  now  alleged  against  the  suffi- 
ciency of  the  evidence,  had  been  then  stated,  the  plaintiff's 
counsel  might  have,  perhaps,  supplemented  the  alleged 
deficiencies  in  the  proofs ; opportunity  would  have,  at  least, 
been  afforded  to  produce  the  evidence,  for  the  absence  of 
which  error  is  now  assigned  ; and  if  the  defendant  desired 
to  insist  that  the  proper  preliminary  proofs  had  not  been 
made,  it  was  her  duty  to  have  then  asserted  it 

When,  upon  trial,  objection  is  made  to  the  admission  of 
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testimony,  and  the  nature  of  the  objection  is  such  that,  by 
the  production  of  further  testimony,  the  evidence  objected 
to  is  susceptible  of  being  made  admissible,  the  particular 
ground  of  objection  must  be  stated,  and  if  it  is  not  stated,  a 
court  of  review  ought  to  regard  the  evidence  as  properly 
admitted.  We  are  all  of  the  Opinion,  therefore,  that  the 
promissory  note  offered  in  evidence  upon  the  trial  was,  for 
the  reason  last  mentioned,  properly  admitted,  and  the 
defendant  cannot  be  heard  to  say,  in  this  court,  that  the 
person  assuming  to  act  as  her  agent  was  not  lawfully 
authorized,  or  that  it  was  not  shown  to  have  been  executed 
in  a case  within  her  legal  capacity,  or  that,  for  any  other 
reason,  the  proofs  connecting  her  with  the  instrument  were 
insufficient. 

We  see  no  error  in  the  assessment  of  damages,  nor  in  the 
omission  to  prove  the  parol  transfer  of  the  note  to  the  bene- 
iiciaries  named  in  the  declaration ; it  need  not  have  been 
alleged;  and  being  unnecessary  to  allege,  is  certainly  not 
necessary  to  he  proven.  The  judgment  of  the  district  court 
is  affirmed,  with  costs.  Affirmed. 

Continuance  to  Obtain  Tkbtimony:  Glenn  v.  Brush, 3 Colo.  31.  Object!  08  to  ndmls- 
hIoii  which  may  bo  uhvluhnl  by  Introduction  of  further  testimony  must  bo  distinctly  presented 
nt  the  time  the  objectionable  testimony  is  offered  (Mr (’raw  v.  Welch,  2 Colo.  2uo;  v. 

Cb loretdo  Spring*  Co,  8 Colo.  87:  Tracy  v.  l*rrtple,  6 Colo  155  : but  where  evidence  is  clearly  In- 
competent a general  objection  will  be  sufficient:  Webber  v.  Knuneraon,  3 Colo.  ?*>2. 

In  Action  rot*  Axdthkr’s  Cne  It  is  tin  necessary  to  allege  the  use,  or  If  Alleged,  to  prove 
It:  Italian  v.  Coca  «fc  Ten  II  rock c C.  JJ.  Cb.  3 Colo.  26*J;  B’sarti  of  CvmtnUtloncrt  V.  Sloan,  !>  Colo.  3U, 
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Measure  of  damages  — on  promissory  note.  In  action  against  indorsor  of 
a promissory  note,  judgment  having  been  obtained  against  the  maker 
the  amount  of  the  judgment,  with  interest,  is  the  measure  of  damages 
unless  the  indorser  show  that  the  recovery  was  wrongful. 

Evidence — by  parol  of  content s of  record.  Parol  evidence  is  not  admissible 
to  prove  the  amount  of  a judgment  or  the  cause  of  action  upon  which  it 
was  recovered.  The  record  or  a transcript  therefrom  must  be  produced. 

Withdrawing  demurrer  — what  shall  be  regarded  as.  If,  upon  overrul- 
ing demurrer  to  declaration,  an  order  is  made  at  the  instance  of  the  plaintiff 
requiring  the  defendant  to  plead.  Although  the  defendant  fail  to  object,  he 
shall  not  be  regarded  as  withdrawing  his  demurrer  and  submitting  to 
the  rule. 

Judgment  upon  demurrer  — sufficiency.  Where  twodemurrers  to  the  dec- 
laration were  on  file,  and  the  judgment  of  the  court  refers  to  the  said  ds- 
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murrer,  without  specifying  which  of  them,  it  will  be  presumed  that  the 
court  pa  seed  upon  both  of  them. 

A judgment  upon  demurrer  that  the  same  be  overruled,  although  informal, 
will  be  sustained. 

Common-law  forms — should  be  observed.  The  common-law  forms  of  entries 
cannot  be  abandoned  without  danger  to  the  rights  of  parties  and  it  is  much 
to  be  regretted  that  clerks  are  not  more  familiar  with  them. 

Waiver  — of  joinder  in  demurrer.  If  a party  proceed  to  argue  a demurrer 
without  joining  in  demurrer,  he  cannot  complain  of  the  omission. 

Assignor  ok  promissory  note  — liability  of.  To  charge  the  assignor  of  a note 
suit  must  be  instituted  against  the  maker,  at  the  first  term  of  any  court 
having  jurisdiction  of  the  amount,  Rud  prosecuted  with  reasonable  diligence 
to  judgment,  and  the  property  of  the  maker,  so  far  as  found,  must  be  sub- 
jected to  the  judgment. 

Under  the  statute  of  this  territory  the  assignor  of  a promissory  note  cannot 
be  made  liable  to  the  assignee  upon  notice  of  dishonor  by  the  maker 
merely. 

Dilioence  — in  prosecuting  maker  of  the  note.  If  the  holder  of  a note  obtain 
judgment  by  confession  of  the  maker,  soon  after  the  maturity  of  the  note, 
and  stay  execution  thereof,  the  court  will  not  consider  whether  execution 
was  obtained  as  soon  as  it  could  have  been  obtained  in  the  due  course  of 
law.  In  such  case  the  stay  of  execution  is  made  at  the  peril  of  him  who 
grants  it. 

Delay  of  seventy  days  after  judgment  in  obtaining  execution  is  not  due 
diligence. 

Dilioence  against  maker  — what  will  discharge  assignor.  Lack  of  diligence 
in  prosecuting  the  maker  of  a note  will  not  discharge  the  assignor,  unless 
it  has  been  prejudicial  to  him. 

As  a judgment  is  a lieu  upon  real  estate  for  one  year  after  rendition,  and  longer, 
if  execution  is  obtained  within  the  year,  execution  issued  seventy  days 
after  judgment  may  be  sufficient  to  secure  the  real  estate  of  the  maker. 

But  execution  is  necessary  to  secure  the  personal  property  of  the  maker,  and 
if  there  was  delay  in  issuing  execution,  in  order  to  show  that  such  delay 
was  not  prejudicial  to  the  assignor,  it  should  be  averred  that  all  the  per 
ponalty  of  the  maker  was  ultimately  secured,  or  that  he  had  no  such  estate 
at  thd  time  judgment  was  entered. 

Appeal  from.  District  Court,  Gilpin  County. 

L.  C.  Rockwell,  for  appellant. 

S.  B.  Hahn,  pro  se. 

Hallett,  C.  J.  There  are  five  special  counts  in  the  dec- 
laration and  the  common  counts.  A demurrer  to  the 
special  counts  was  confessed  by  appellee  as  to  the  first 
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count,  and  by  leave  of  court  he  amended  that  count  and 
filed  another  special  count,  which  I shall  call  the  sixth.  A 
demurrer  was  interposed  to  the  first  count  as  amended, 
and  the  sixth  count,  and  subsequently  the  first  demurrer, 
remaining  undetermined  as  to  the  second,  tliird,  fourth  and 
fifth  counts,  and  this  last  demurrer  pending,  the  court  made 
the  following  order: 

“At  this  day  came  the  said  parties  by  their  attorneys 
aforesaid,  and  the  demurrer  of  the  said  defendant  to  plain- 
tiff’s declaration  coming  on  to  be  heard,  was  argued  by 
counsel,  aud  the  court  being  fully  advised  in  the  matter, 
and  mature  deliberation  thereon  had,  is  of  the  opinion  that 
tlie  said  demurrer  be  overruled.  Thereupon,  on  motion  of 
plaintiff,  it  is  ordered  by  the  court  that  the  defendant  in 
this  cause  plead  by  the  first  day  of  February  next.” 

At  the  next  term  of  the  court,  which  occurred  after  the 
time  limited  in  this  order  for  pleading,  uo  plea  having  been 
filed,  appellee  discontinued  his  action  upon  the  common 
counts  and  took  judgment  nil  dic  'd  upon  the  special  count, 
and  the  damages  were  assessed  by  a jury  in  open  court. 
Upon  the  assessment  of  damages,  appellant  took  a bill  of 
exceptions  which  contains  tlie  testimony  given  upou  that 
occasion,  and  upon  another  day  of  the  term  he  moved  to 
set  aside  the  .assessment  of  damages,  but  the  court  refused 
to  do  it,  and  he  excepted. 

Error  has  been  assigned  upon  this  refusal  of  the  court  to 
set  aside  the  assessment  of  damages,  and  we  think  that 
appellant  has  the  right  to  be  heard  in  this  court  upon  that 
pdint.  Chicago  & li.  I.  It.  Co.  v.  Ward,  16  111.  522. 

In  explanation  of  the  evidence  given  upon  the  assessment 
of  damages,  it  is  necessary  to  remark  that,  in  the  first  and 
second  counts  of  the  declaration,  appellant  is  charged  as 
indorser  of  a promissory  note,  and  it  is  averred  that  judg- 
ment was  obtained  upon  the  note  by  appellee  against  the 
maker.  Upon  the  hearing  before  the  jury,  a witness  'esti- 
lied  that  he  had  computed  the  amount  due  upon  the  judg- 
ment mentioned  in  the  declaration  and  found  it  to  be 
$1,072.84,  which  is  the  amount  for  which  the  jury  returned 
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their  verdict.  This  was  all  the  evidence  before  the  jury, 
and  as  there  is  no  other  judgment  mentioned  in  the  decla- 
ration than  that  obtained  by  appellee  against  the  maker  of 
the  note,  the  evidence  must  be  taken  as  referring  to  that 
judgment.  It  is  laid  down  in  Corgan  v.  Frew , 39  111.  31, 
that,  in  an  action  against  the  indorser  of  a note,  judgment 
having  been  obtained  against  thp  maker,  the  measure  of 
damages  is  the  amount  of  the  judgment  against  the  maker, 
and  the  accruing  interest  and  the  costs  if  unpaid.  And 
this  must  be  the  correct  rule,  for  the  note  being  merged  in 
the  judgment,  at  least  so  far  as  the  maker  is  concerned,  the 
assignor  can  have  no  remedy  over  against  the  maker  unless 
he  be  subrogated  to  the  rights  of  the  assignee  in  the  judg- 
ment. Again,  if  the  maker  should  reduce  the  recovery 
against  him  by  set-off,  payment  or  otherwise,  the  assignor 
ought  to  have  the  benefit  of  such  reduction.  As,  however, 
the  assignor  is  not  a party  to  the  suit  between  the  assignee 
and  maker,  it  may  be  difficult  to  say  that  lie  would  at  all 
events  be  bound  by  the  recovery  in  that  suit.  But  it  will 
be  sufficient  for  our  present  purpose  to  say  that  the  judg- 
ment against  the  maker,  with  interest,  will  furnish  the 
amount  of  damages  unless  the  assignor  shows  that  the 
recovery  was  wrongful,  leaving  the  question  of  his  right  to 
contest  the  amount  of  the  judgment  to  be  determined  when 
it  is  presented.  But  if  the  amount  of  the  judgment  against 
th*1  maker,  less  the  payments  made  upon  it,  is  the  measure 
of  damages,  it  certainly  cannot  be  established  by  parol  tes- 
timony. The  rule  which  requires  the  best  evidence  to  be 
produced  makes  it  necessary  to  produce  the  record  of  die 
judgment  or  a transcript  from  the  record,  not  only  for  the 
purpose  of  showing  the  amount  of  the  judgment,  but  also 
that  the  judgment  was  in  fact  recovered  upon  the  promis- 
sory note,  which  is  the  foundation  of  the  action  against  the 
assignor.  We  think,  therefore,  that  there  was  error  in  the 
assessment  of  the  damages,  and  the  judgment  must  be 
reversed  for  that  reason. 

A nd  this  makes  it  necessary  to  examine  the  whole  record, 
for,  while  it  is  true  that,  if  we  could  maintain  this  jndg- 
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meat  upon  any  count  of  the  declaration,  we  should  be 
relieved  from  consideration  of  the  other  counts,  yet,  as  we 
have  not  been  able  to  sustain  the  judgment,  we  must  look 
into  the  ruling  of  the  court  upon  the  demurrer,  which  leads 
to  an  examination  of  the  whole  declaration.  A preliminary 
question  is,  however,  presented  as  to  the  effect  of  the  order 
upon  appellant  to  plead,  made  at  the  time  the  demurrers 
were  overruled.  It  is  said  that  appellant  submitted  to  this 
order  or  assented  to  it,  and,  in  so  doing,  waived  his  demur- 
rers to  the  declaration.  It  is  well  settled  that,  if  a party 
plead  after  his  demurrer  is  overruled,  he  thereby  waives  his 
demurrer,  and  cannot  afterward  rely  upon  it.  And  proba- 
bly cases  may  be  found  in  which  it  has  been  held  that  the 
same  result  is  attained  by  a formal  application  on  the  part 
of  the  demurrant  for  leave  to  plead  after  his  demurrer  has 
been  passed  upon.  But  it  will  be  observed  that  in  this  case 
the  order  to  plead  was  made  at  the  instance  of  appellee. 
And  although  appellant  was  present,  and  it  does  not  appear 
that  he  objected  to  the  order,  we  think  that  this  is  not  suffi- 
cient to  show  an  intention  on  his  part  to  abandon  his 
demurrer.  To  change  the  character  of  the  defense  and  sub- 
stitute an  issue  of  fact  for  one  of  law  required  some  act  or 
word  on  the  part  of  appellant  indicative  of  his  intention  to 
make  such  change.  When  the  order  was  made  he  could 
have  done  no  more  than  protest  against  it,  and  record  his 
protest  in  the  form  of  a bill  of  exceptions.  To  hold  that  he 
must  have  done  this  in  order  to  prevent  the  inference  that 
he  assented  to  the  order  would  be  to  say  that  he  must  have 
protested  against  any  change  of  the  issue,  in  order  to  main- 
tain it  as  it  was.  This  would  be  preposterous.  When  a 
party  has  taken  issue  upon  a declaration  he  must  be  allowed 
to  maintain  it  until  he  voluntarily  abandons  it.  Another 
preliminary  question  arises  upon  the  form  and  language  of 
the  order  of  the  courtabove  recited.  It  cannot  be  contended 
that  this  is  a formal  judgment  upon  demurrer,  and  yet  we 
think  that,  in  support  of  the  proceedings  of  a court  of  gene- 
ral jurisdiction,  we  must  give  it  the  effect  of  such  a judg- 
ment. There  is  sufficient  in  the  order  to  show  that  the  court 
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passed  upon  a demurrer,  and  as  it  was  the  duty  of  counsel 
to  submit  all  issues  proper  for  the  consideration  of  the  court, 
and  then  ripe  for  hearing,  we  must  presume  that  this  was 
done.  Indeed,  as  the  order  contains  no  reference  to  either 
demurrer  specifically,  we  must  apply  it  to  both  of  them,  in 
order  to  give  effect  to  it.  The  common-law  forms  of  entries 
cannot  be  abandoned  without  danger  to  the  rights  of  parties, 
and  it  is  much  to  be  regretted  that  clerks  of  courts  are  not 
more  familiar  with  them.  It  is  hoped  that  counsel  and 
judges  of  courts  of  original  jurisdiction  will  make  an  effort 
to  relieve  ns  of  the  perplexities,  often  recurring,  of  such 
records  as  this. 

Upon  the  point  that  there  was  no  joinder  in  demurrer,  we 
have  only  to  say  that  appellant,  having  sub  itted  the  de- 
murrers to  the  court,  cannot  now  complain  of  the  omission. 
Parker  v.  Palmer , 22  111.  489.  From  these  questions  of 
practice  we  pass  to  the  weightier  matter  of  the  law  gov- 
erning appellant’s  liability  as  assignor  of  a promissory  note. 
In  the  seventh  section  of  the  act  relating  to  bills  of  exchange 
and  promissory  notes,  it  is  provided  that  the  assignor  of  a note 
shall  be  liable  upon  it,  if  the  assignee,  by  suit  against  the 
maker,  shall  use  diligence  in  collecting  it,  but  such  dil- 
igence is  excused,  if  at  the  maturity  of  the  paper  it  would 
be  unavailing.  This  statute  was  borrowed  from  the  State  of 
Illinois,  in  which  State  it  has  received  judicial  interpretation. 

In  Indiana,  also,  the  maker  of  a note  must  be  prosecuted 
to  insolvency  before  recourse  can  be  had  to  the  indorser,  and 
there  are  many  valuable  decisions  in  the  reports  of  that  State 
upon  points  arising  under  our  statute.  It  seems  that  in 
order  to  charge  the  assignor  of  a note,  suit  must  be  instituted 
against  the  maker  at  the  first  term  of  any  court  having  juris- 
diction of  the  amount  and  prosecuted  with  reasonable  dili- 
gence to  judgment,  and  the  property  of  the  maker,  so  far  as 
found,  must  be  subjected  to  the  payment  of  the  judgment. 
Bestor  v.  Walker,  4 Gil.  3 ; Nixon  v.  Weyhrich,  20  111.  600. 

In  this  case  the  note  became  due  on  the  8th  of  March  and 
on  the  22d  of  that  month,  and  before  any  term  of 
court  in  which  judgment  could  have  been  obtained,  Eman 


Digitized  by  Google 


1871.] 


Watson  v.  Hahn. 


891 


nel,  the  maker  of  the  note,  confessed  judgment  upon  it  in 
the  district  court  of  Gilpin  county,  in  favor  of  appellee.  In 
the  first  count  of  the  declaration  it  is  alleged  that,  by  agree- 
ment with  Emanuel,  execution  of  the  judgment  was  staid 
until  the  first  day  of  June,  after  the  judgment  was  entered, 
and  in  both  the  first  and  second  counts  it  appears  that  exe- 
cution was  not  in  fact  issued  until  that  day. 

No  laches  can  be  imputed  to  appellee  in  respect  to  the 
time  in  which  judgment  was  obtained,  but  the  question 
arises  whether  there  was  diligence  in  obtaining  execution  of 
the  judgment  And  upon  this  point  it  can  make  no  differ- 
ence whether  execution  was  staid  by  agreement  with  Eman- 
uel or  not.  Appellee  was  not  bound  to  accept  the  terms 
upon  which  Emanuel  confessed  judgment.  He  was  at 
liberty  to  commence  suit  in  the  ordinary  way,  and  if  he 
prosecuted  his  suit  diligently  he  could  not  be  prejudiced 
by  the  laws  delay.  Nor  can  we  enter  into  a calculation 
of  chances  to  ascertain  whether  execution  was  obtained  as 
soon  as  it  might  have  been  obtained  in  the  ordinary  course  of 
proceeding.  W e have  no  means  of  determining  suoh  a ques- 
tion, and  if  we  had,  the  statute  gives  no  authority  for  doing 
it.  The  statute  enjoined  diligence  in  the  prosecution  of  the 
suit,  and  if  appellee  granted  a stay  of  execution,  he  did  so 
at  his  peril.  In  Rites  v.  Kurnber,  27  111.  291,  a delay  of 
sixty  days  in  issuing  execution  upon  a judgment  against  the 
maker  of  a note  was  held  sufficient,  if  unexplained,  to  dis- 
charge'the  assignor.  In  Spears  v.  Clark , 7 Blackf.  283,  a 
delay  of  thirty  days  was  attended  with  the  same  result. 
Upon  subsequent  proceedings  in  this  cause,  however,  it  ap- 
peared that  the  ft.  fa.  was  issued  within  fourteen  days  from 
the  adjournment  of  the  court  in  which  judgment  was  obtained; 
this  was  regarded  as  sufficient  diligence.  Spears  v.  Clark , 
3 Ind.  297.  In  this  opinion  the  Indiana  authorities  are  re- 
viewed, and  it  seems  that  a delaj'  of  thirty  days,  after  the  ad- 
journment of  the  court,  in  issuing  execution  against  the 
maker  of  a note  has  not  been  sanctioned  in  that  State.  In 
tiie  case  at  bar,  as  we  have  seen,  execution  was  delayed  from 
March  22d  to  June  1st,  a period  of  seventy  days,  and  this, 
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according  to  the  authorities  cited,  is  not  due  diligence. 
But  lack  of  diligence  on  the  part  of  the  assignee  does  not 
discharge  tlis  assignor  unless  it  has  been  prejudicial  to  him. 
The  statute  requires  diligence  for  the  purpose  of  subjecting 
the  property  of  the  maker  to  the  payment  of  the  note,  and 
if  this  is  accomplished  the  assignor  cannot  complain  that 
it  was  not  done  as  speedily  as  possible.  To  this  effect 
are  the  cases  cited,  and  all  others  that  we  have  seen,  and 
this  is  the  spirit  and  intent  of  the  law.  As  we  have  seen, 
judgment  was  obtained  against  Emanuel,  the  maker  of  the  1 
note,  in  due  time,  and  from  the  time  it  was  entered  by  a law 
of  the  territory  it  became  a lien  upon  his  real  estate,  for  one 
3Tear  at  least,  and  longer  if  execution  should  be  issued  within 
one  year.  Therefore,  execution  issued  seventy  days  after 
the  judgment  was  entered  was  as  effectual  to  secure  the  real 
estate  of  Emanuel  as  if  issued  at  an  earlier  day.  Upon  this 
point  we  refer  to  what  is  said  arguendo  in  Bank  U S.  v. 
Tyler , 4 Peters,  366. 

Therefore,  as  to  the  real  property  of  Emanuel,  delay  in 
execution  could  not  work  injury  to  appellant.  Not  so,  how- 
ever, as  to  the  personal  estate.  To  secure  that  an  execution 
was  necessary,  and  to  excuse  the  delay  in  issuing  it,  or 
rather  to  show  that  such  delay  was  not  prejudicial  to  appel- 
lant, the  declaration  should  show  that  all  the  personalty  of 
Emanuel  was  ultimately  secured,  or  that  he  had  no  such 
estate  at  the  time  judgment  was  obtained.  In  this  respect 
the  first  count  is  defective.  It  is  averred  that  Emanuel 
neither  owned  or  possessed  any  personal  property  “liable  to 
be  taken  in  execution,”  but  the  pleader  neglected  to  state  the 
time  to  which  this  allegation  refers.  The  averment,  “that 
he  obtained  judgment  as  aforesaid  against  said  Emanuel,  at 
the  earliest  time  in  his  power,  thereby  securing  all  the 
property  of  said  Emanuel  in  said  county,”  is  argumenta- 
tive and  otherwise  obnoxious  to  the  rules  of  good  pleading. 

In  the  second  count  it  is  alleged  “ that  the  said  Emanuel 
never  had  any  goods  or  chattels  liable  to  be  taken  in  execu- 
tion after  the  maturity  of  said  note,”  and  this,  we  think,  is 
substantially  good.  As  we  have  seen,  the  judgment,  with 
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the  executions  issued  upon  it,  was  sufficient  to  subject  the 
real  property  of  Emanuel  to  the  payment  of  the  note,  and 
if  he  had  no  personal  estate  the  greatest  diligence  must  have 
been  fruitless.  While,  therefore,  we  think  that  the  demurrer 
ought  to  have  been  sustained  to  the  first  count,  we  support 
the  ruling  of  the  district  court  as  to  the  second,  and  tills  we 
infer,  from  the  tenor  of  the  discussion  at  the  bar,  is  sufficient 
to  determine  the  rights  of  tjiese  parties.  Before  passing 
bom  these  counts  we  wish  to  say  that,  if  appellant  desired 
to  object  to  the  immaterial  matter  incorporated  in  them, 
there  could  be  no  objection  to  his  doing  so ; but  to  bring 
the  matter  properly  before  the  court  he  should,  in  framing, 
his  demurrer,  have  avoided  the  faults  of  his  adversary. 

In  the  third  and  fourth  counts  of  the  declaration  appellee 
relied  upon  a promise  made  in  consideration  of  forbearance 
to  sue.  We  iiave  given  no  attention  to  these  counts,  as 
they  do  not  appear  to  have  been  relied  upon.  The  fifth 
count  charges  liability  as  indorser,  according  to  the  lex 
mercaloria  as  it  exists  in  some  of  the  States,  by  which  an 
indorser  becomes  liable  upon  notice  of  dishonor  by  the 
maker.  It  is  hardly  necessary  to  say  that  under  our 
statute  no  such  liability  exists.  The  sixth  count  is  framed 
upon  that  clause  of  the  statute  which  relieves  the  assignee 
from  pursuing  the  maker  of  a note,  when  such  pursuit 
would  be  unavailing.  As  it  conforms  to  the  statute,  we  do 
not  perceive  any  objection  to  it.  Our  conclusion  is,  that 
the  district  court  erred  in  overruling  the  demurrer  to  the 
first  and  fifth  counts,  and  for  this  and  the  error  in  assessing 
damages  the  judgment  must  be  reversed  with  costs,  and  the 
cause  remanded. 

Recersed. 


Leis  v.  Hodgson. 

Co*T8  — not  allowed  when  amount  due  hat  been  tendered  before  suit.  Where  the 
jury  find  that,  before  suit  brought,  the  amount  found  to  be  due  the  plain. 
tUT  was  tendered  to  him,  he  cannot  recover  costa. 

Vol.  I.  — 60 
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Error  to  District  Court,  Weld  County. 

Messrs.  Browne  & Mechling-,  for  plaintiff  in  error. 

Mr.  E.  L.  Smith,  for  defendant  in  error. 

Per«CuRiAM.  This  was  an  action  in  trespass  for  killing 
Bheep.  The  trial  was  had  by  jury,  who  found  verdict  for 
the  plaintiff  for  the  sum  of  $10,  and  further  found,  that, 
before  the  bringing  of  the  suit,  the  defendant  had  tendered 
to  the  plaintiff  the  sum  of  $10,  in  payment  of  the  damages 
done  by  him.  On  this  verdict  the  court  entered  judgment 
.for  the  plaintiff  for  the  sum  of  $10,  together  with  his  costs, 
charges,  etc.  This  judgment,  so  far  as  it  relates  to  costs, 
cannot  be  sustained. 

Section  32,  Revised  Statutes  of  Colorado,  p.  511,  provides: 
“ In  all  cases  where  a tender  shall  be  made,  and  full  pay- 
ment offered,  * * and  the  party  to  whom  such  tender 
shall  be  made  doth  refuse  the  same,  and  yet,  afterward, 
will  sue  for  the  debt  or  goods  so  tendered,  he  shall  not 
recover  any  costs.”  It  is  claimed  by  the  appellee,  inasmuch 
as  no  motion  was  made  for  a new  trial  before  the  writ  of 
error  was  sued  out,  this  court  cannot  review  the  judg- 
ment. There  is  nothing  in  this  point.  The  verdict  was 
regular.  A motion  for  a new  trial  precedes  the  entering  of 
the  judgment,  and  cannot  well  follow  it.  Besides,  there 
would  be  nothing  to  require  a new  trial.  Tile  error  is  not 
in  the  trial,  but  in  the  character  of  the  judgment.  This 
cause  is  remanded,  with  directions  to  the  court  below  to 
vacate  so  much  of  said  judgment  as  assesses  costs  against 
the  defendant  below.  It  is  ordered  that  the  appellee  pay 
the  cost 

Reversed. 


Tiger  v.  Lincoln  et  al. 

New  trial — tujflciency  of  evidence  to  mipport  finding.  In  determining  the 
relntlro  credit  to  be  given  to  the  testimony  of  conflicting  witnesses,  w 
much  consideration  is  due  to  the  manner  and  bearing  of  each  under  exam 
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ination,  and  their  apparent  intelligence  and  candor,  or  prejudlcCj  that  a 
court  of  review,  to  which  all  these  things  are  hidden,  ought  not  lightly  to 
reject  the  opinion  of  either  court  or  jury,  before  whom  the  witnesses  foi 
both  parties  have  been  subjected  to  examination  and  cross-examination. 
Where  a witness  for  the  plaintiff  testified  that  the  defendant  purchased  goods 
of  the  plaintiff,  and  the  defendant  denied  that  he  had  madesnch  purchase, 
and  the  court  found  the  issue  for  the  plaintiff,  such  finding  will  not  be  set 
aside  for  insufficient  testimony. 

Where,  however,  the  finding  is  unsupported  as  to  a portion  of  the  damages 
assessed,  the  judgment  will  be  reversed  and  the  cause  remanded,  with 
directions  to  the  court  below  to  enter  judgment  for  the  proper  sum. 
Agent  — who  is  charged  as  principal  must  show  previous  authority.  In  an 
action  against  T.  to  recover  the  price  and  value  of  certain  goods  alleged  to 
have  been  purchased  by  him,  the  defendant  alleged  that  he  purchased  the 
goods  for  B.,  and  as  his  agent ; but  there  was  nothing  to  show  that  B.  had 
given  to  T.  authority  to  purchase  such  goods.  Held,  that  the  defense  was 
not  made  out. 

Nonjoinder  of  defendants  must  be  pleaded  in  abatement.  Nonjoinder  of 
defendants  is  never  a bar  but  only  matter  In  abatement. 

Rei.eabb  or  defendant  by  accepting  third  party.  In  an  action  for  the  price 
and  value  of  goods,  the  defendant  alleged  that  he  purchased  the  goods  as 
agent  for  B.,  and  it  appeared  that  some  time  after  the  purchase  was  made 
plaintiffs  rendered  an  account  to  B.  in  which  lie  was  charged  with  the 
balance  of  defendant's  bill,  for  which  action  was  brought.  There  being 
no  evidence  to  show  that  plaintiffs  agreed  to  accept  B.  as  their  debtor,  or 
that  B.  agreed  to  pay  the  debt,  the  defendant  was  not  thereby  discharged. 

Appeal  from  Probate  Court , Arapahoe  County. 

At  the  trial  Alonzo  Huxley  testified : That  la?  was  pres- 
ent at  a conversation  between  the  defendant  and  Mahar,  at 
what  is  now  the  place  of  business  of  Strickler  and  Mahar, 
formerly  Lincoln  & Strickler.  The  conversation  was  in 
relation  to  a bill  of  goods.  He,  the  defendant,  admitted  the 
baying  of  $473  worth  of  goods  on  his  personal  account. 

On  orosB-examination  the  witness  stated  : The  defendant 
did  not  claim  that  he  had  paid  any  part  of  the  money  on 
these  goods,  nor  that  any  thing  had  been  paid  on  them.  He 
claimed  that  be  paid  $200  on  account  of  Bigelow,  or  on  the 
Bigelow  account.  What  his  statements  were  I do  not 
remember ; I could  not  swear  that  he  did,  or  did  not,  claim 
that  the  goods  were  sold  to  Bigelow.  He  claimed  that  the 
amount  due  was  the  debt  of  Bigelow  ; He  admitted  he  had 
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an  account  there ; lie  claimed  these  goods  were  bought  for 

Bigelow. 

Re-direct:  Tie  said  he  had  bought  the  goods  individu- 
ally ; can’t  recollect  whether  he  admitted  that  he  owed  the 
amount  of  the  bill  or  not;  Tiger  claimed  that  the  goods 
were  bought  for  Bigelow;  the  exact  amount  I do  not 
remember;  I do  not  know  that  Tiger  denied  the  debt  at 
all ; He  admitted  that  he  owed  for  the  goods ; lie  also 
admitted  that  they  had  not  been  paid  for ; He  claimed  that 
he  bought  the  goods  for  Bigelow ; I was  present  at  but  one 
conversation. 

Con.  J.Maliar  testified:  I have  had  a conversation  with 
the  defendant  in  reference  to  the  account  sued  on  in  this 
cause  ; the  defendant  agreed  to  send  the  money  back  from 
Pueblo  to  pay  for  the  goods  mentioned  in  that  account; 
this  was  at  the  time  of  the  sale  of  the  goods ; he  came  back 
afterward  and  said  he  had  sold  out  to  Bigelow,  and  that 
he  wished  us  (Lincoln  & Strickler)  to  send  our  bill  to 
Bigelow  and  try  and  get  our  pay  for  the  goods  from  him 
(Bigelow).  Bigelow  had  an  account  with  us  (Lincoln  & 
Strickler)  at  the  time  these  goods  were  sold.  I have  always 
understood  that  Bigelow  and  Tiger  were  partners.  Peter 
Tiger  came  there  to  Lincoln  & Strickler  in  May,  1868,  and 
bought  a bill  of  goods. 

Witness  is  here  shown  the  account,  amounting  to  $473.11. 

I sold  these  goods  to  Peter  'Tiger ; they  were  charged  to 
his  private  account  on  the  books  of  Lincoln  & Strickler; 
he  (Tiger)  agreed  to  pay  for  them,  and  to  send  the  money 
back  from  Pueblo  on  his  trip  south.  At  his  second  conver- 
sation with  me,  which  was  on  his  return,  he  told  me  he  had 
sold  out  to  Bigelow,  and  that  Bigelow  had  agreed  to  pay 
for  these  goods,  and  wanted  us  (Lincoln  & Strickler)  to 
send  the  bill  to  Mr.  Bigelow ; that  was  on  his  return ; he 
went  on  to  make  a statement  when  Bigelow  would  pay  it; 
he  stated  to  me  in  our  (Strickler  & Mahar’s)  oflice,  at  the 
time  of  the  conversation  testified  to  by  the  witness  Huxley, 
which  was  after  the  commencement  of  this  suit,  that  he  had 
bought  the  goods,  but  that  he  had  sold  them  to  Bigelow. 
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and  had  never  got  any  pay  for  them.  This  is  the  bill  of 
goods  I sold  to  Tiger  (again  referring  to  the  above  bill  of 
goods),  and  they  were  delivered  to  Tiger.  At  the  time 
Tiger  bought  the  goods  he  wanted  to  get  them  for  Bigelow, 
and  I would  not  let  him  have  them  for  Bigelow  ; I let  him 
have  them  on  his  own  account. 

On  cross-examination  the  witness  was  shown  two  bills  or 
accounts  which  he  said  were  in  the  handwriting  of  Strick- 
ler,  one  of  the  plaintiffs,  and  another  bill  or  account  which 
he  said  was  in  the  handwriting  of  Lincoln,  another  plain- 
tiff. The  witness  then  stated  as  follows : Tiger  asked  us  to 
make  out  a bill  and  send  to  Bigelow ; this  was  after  his 
return  ; it  must  have  been  four  weeks  after  the  sale  of  the 
goods ; John  Bigelow  owes  Lincoln  & Strickler  an  account ; 
Tiger  never  paid  a dollar  on  those  goods  to  my  knowl- 
edge. 

Plaintiffs  then  introduced  their  book  of  accounts,  show- 
ing a bill  corresponding  with  that  shown  the  witness  Mahar, 
amounting  to  $473.07. 

The  plaintiffs  then  rested,  and  the  defendant  then  intro- 
duced the  three  bills  or  accounts  identified  by  the  witness 
Mahar,  and  which  were  entitled. 

“Mr.  John  Bigelow, 

“Bought  of  Lincoln  & Strickler.” 

The  first  contained  an  item  as  follows: 

“May  27,  1808.  To  balance  bill,  P.  Tiger,  $273.11.” 
Alexander  DeLappe  testified,  that  he  presented  these 
accounts  to  John  Bigelow  for  payment  some  time  between 
Christinas,  1868,  and  New  Year,  1S69  ; I presented  them  on 
behalf  of  Lincoln  & Strickler. 

The  defendant  testified  as  follows : I bought  these  goods 
for  John  Bigelow;  I had  a conversation  with  Mahar;  the 
plaintiffs  never  presented  any  bill  to  me  for  this  balance ; I 
never  had  any  conversation  in  1808  with  Mahar,  after  the 
time  of  buying  the  goods  ; I left  Denver  on  the  29th  of  May, 
1868,  after  the  purchase  of  these  goods,  and  did  not  return 
to  Denver  until  the  4th  of  July  following,  arid  was  not  in 
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Denver  at  any  time  between  those  two  dates ; I never  had 
communication  of  any  kind  with  either  Mahar  or  Strickler 
between  those  dates ; I recollect  the  amount  of  the  bill  of 
goods  bought  May  28, 1808,  it  was  $473.11 ; I took  the  goods 
away  and  delivered  them  to  Bigelow  ; at  the  time  of  buying 
the  goods  I paid  $200,  on  account  of  Bigelow,  to  Lincoln  & 
Strickler,  and  Bigelow  paid  me  a part  of  it  back  ; it  was 
after  the  serving  of  the  attachment  in  this  cause  that  I had 
a conversation  with  Mahar  ; Mahar  asked  me  if  I would  not 
settle;  I am  not  indebted  to  the  plaintiffs  one  dollar,  either 
on  this  or  any  other  bill. 

Cross-examination : Bigelow  had  bought  goods  before 
that  time  ; Mahar  told  me,  at  the  time  I spoke  to  him  about 
buying  the  goods,  that  I should  wait  a day  or  two  until  he 
could  see  whether  Bigelow  could  have  any  more  goods ; he 
did  not  tell  me  if  I would  pay  for  these  goods  he  would  let 
me  have  them  ; he  did  not  tell  me  when  I came  to  load  up 
these  goods  that  he  did  not  look  to  Bigelow  for  the  pay  for 
these  goods ; ho  asked  me  if  Bigelow  would  send  the 
money,  and  I told  him  I thought  he  would  ; I did  not  agree 
to  send  the  money  from  Pueblo ; I was  not  in  business  of 
that  kind  ; Bigelow  paid  $200  on  liis  account,  that  I agreed 
to  pay  for  him. 

Re-direct:  All  the  goods  were  delivered  to  Bigelow,  ex- 
cepting a few  that  I delivered  to  a man  on  the  road,  by 
Bigelow’s  direction  ; I never  agreed  to  pay  for  the  goods. 

Mr.  S.  E.  Browne,  for  appellant 

Mr.  L.  B.  France,  for  appellee. 

Wells,  J.  This  w'as  an  action  of  assumpsit,  to  recover 
the  price  of  goods  sold  and  delivered  by  appellees  to 
appellant. 

The  defendant  below  pleaded  the  general  issue,  and, 
by  agreement  of  parties,  the  cause  was  tried  by  the  court 
without  jury,  the  issues  were  found  for  the  plaintiffs,  and 
damages  were  assessed  at  $473.11,  the  full  amount  claimed, 
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a ad,  after  overruling  a motion  for  a new  trial,  judgment 
was  given  upon  the  finding. 

The  defendant  asserted  in  the  court  below,  that,  in  the 
purchase  of  these  goods,  he  acted  as  the  agent  of  one  Bige- 
low, and  that  the  credit  was  extended  to  Bigelow,  and  not 
to  defendant. 

We  see  no  error  in  the  rulings  of  the  court  below,  touch- 
ing the  admissibility  of  evidence,  and  the  only  remaining 
questions  which  can  be  said  to  be  presented  by  the  assign- 
ment of  errors  are,  first,  whether  the  finding  of  the  court 
below  is  sustained  by  the  evidence ; second,  whether  the 
damages  were  correctly  assessed. 

The  first  question  resolves  itself  into  au  inquiry  as  to  the 
weight  of  evidence,  and  we  are  of  the  opinion  that  we 
ought  not  to  reverse  the  finding  of  the  probate  court,  unless 
manifestly  erroneous.  - 

In  determining  the  relative  credit  to  be  given  to  the  testi- 
mony of  conflicting  witnesses,  so  much  consideration  is  due 
to  the  manner  and  bearing  of  each  under  examination,  and 
their  apparent  intelligence  and  candor  or  prejudice,  that  a 
court  of  review,  to  which  all  these  things  are  hidden,  ought 
not  lightly  to  reject  the  opinion  of  either  court  or  jury, 
before  whom  the  witnesses  of  both  parties  have  been  sub- 
jected to  both  examination  and  cross-examination.  So  the 
rule  stands  upon  grounds  of  reason,  and  authoiities  in  sup- 
port of  it  are  not  wanting.  Webster  v.  Vickers,  2 Scam. 
295 ; Harman  v.  Thornton , id.  351. 

With  this  rule  controlling  us,  we  cannot  say  that  the 
court  below  erred  in  preferring  the  testimony  of  the  witness 
Mahar,  sworn  on  the  part  of  the  plaintiff,  to  that  of  the 
defendant  who  testified  in  his  own  behalf.  These  were  the 
only  witnesses  sworn  who,  so  far  as  appears,  had  any 
knowledge  of  the  transaction  at  the  time  of  its  occurrence. 
We  find  no  difficulty,  however,  in  justifying  the  finding  of 
the  court  below,  even  though  the  testimony  of  the  defend- 
ant be  accepted  as  a true  relation  of  the  transaction. 

It  is  admitted  by  the  defendant  that  he  bought  and  re- 
ceived the  goods  to  the  amount  for  which  the  recovery  was 
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bad  ; but  it  is  claimed  by  his  counsel  that,  in  this  purchase, 
he  acted  on  behalf  of  Bigelow,  and'  as  his  agent.  Upon 
this  point  the  testimony  of  the  defendant  is,  and  we  adopt 
his  own  language,  “that  he  bought  the  goods  for  John 
Bigelow,  and  delivered  them  to  him.” 

He  nowhere  states  that  he  was  ever  authorized  by  Bige- 
low to  purchase  these,  or  any  other  goods,  on  his  account, 
nor  whether  he  delivered  these  goods  to  Bigelow  as  belong- 
ing to  him,  or  whether  the  delivery  was  in  pursuance  of  a 
sale  by  himself.  The  law  is  well-settled  that,  where  one  is 
sought  to  be  charged  for  an  act  done  in  pursuance  and  dis- 
charge of  an  alleged  agency,  the  burden  is  upon  him  to 
show  the  fact  of  the  agency,  and  that  the  transaction  upon 
which  the  action  is  based  was  in  pursuance  and  an  osten- 
sible discharge  of  that  agency. 

And  though  we  should  reject  the  testimony  of  Maliar,  as 
to  the  subsequent  declarations  of  the  defendant,  that  he 
had  sold  the  goods  to  Bigelow,  and  accept  the  fact  of  Bige- 
low’s having  received  the  goods  as  an  acknowledgment  or 
ratification  of  defendant’s  assumed  agency,  still  this,  ac- 
cording to  the  authorities,  would  not  suffice  to  bar  this 
action. 

It  must  appear  that  there  was  an  original  appointment 
subsisting  at  the  time  of  the  transaction.  Rossiter  v. 
Ross  iter,  8 Wend.  494. 

It  is  said,  that,  by  the  testimony  of  Mahar,  it  appears  that 
defendant  and  Bigelow  were  partners.  Even  if  we  accept 
the  statement  of  the  witness,  as  intended  to  have  reference 
to  this  particular  transaction,  still  it  cannot,  we  think, 
defeat  this  action.  Non  joinder  of  defendants  is  never  a 
bar,  but  only  matter  in  abatement 

We  must  then,  upon  this  evidence,  concur  in  the  finding 
of  the  court  below,  that  Tiger  was  originally  liable  to  the 
plaintiffs,  and,  if  liable  originally,  he  of  course  remained  so 
unless  discharged  by  the  subsequent  act  of  the  plaintiffs. 

Upon  this  point  it  appears  by  the  testimony  of  DeLappe, 
that  between  Christmas,  1868,  and  January,  1869,  he,  acting 
for  the  plaintiffs,  presented  to  Bigelow  an  account,  bearing 
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date  in  June  previous,  and  in  which,  under  date  of  May  27, 
is  charged  balance  bill,  P.  Tiger,  $273.11. 

It  is  claimed  in  argument,  as  we  understand  counsel, 
that  hereby  it  appears  that  Bigelow  and  not  Tiger  was 
responsible  for  the  balance  ; but  this  item  seems  to  us  to 
establish  the  certainty  of  this,  that  is  to  say,  that  in  the 
lirst  instance  at  least  credit  was  extended  to  Tiger  and  not  to 
Bigelow,  and  the  plaintiffs,  by  charging  the  amounts  over 
to  Bigelow,  have  not  released  the  defendant,  unless  this 
change  in  the  accounts  was  made  with  intent  to  release  him 
and  upon  a consideration. 

If  Bigelow  had  agreed  to  pay  the  demand,  and  the 
plaintiffs  had  agreed  to  accept  him  as  their  debtor  in  lieu 
of  the  defendant,  the  arrangement  would  have  been  an 
effectual  one  ; but  no  act  or  declaration  of  a creditor,  how- 
ever express,  ought  to  be  accepted  as  a release  of  his 
debtor,  or  as  an  acceptance  of  one  in  substitution  for 
another,  unless  the  person  to  be  substituted  assent  to  the 
arrangement,  or  there  be  some  other  consideration  for  the 
release  or  substitution,  or  unless  it  be  evidenced  by  writing 
under  seal,  so  importing  consideration.  We  fail  to  find  in 
this  record  any  evidence  that  this  change  in  the  accounts 
was  made  with  intent  to  discharge  the  defendant,  that 
Bigelow  ever  assented  thereto,  or  that  there  was  any  other 
consideration  therefor.  As  to  the  intent  of  plaintiffs  it 
rather  appears  that  this  item  was  inserted  in  Bigelow’s 
account  in  pursuance  of  defendant’s  request,  spoken  of  'fey 
Mahar,  and  out  of  complacency  to  defendant,  to  relieve  him 
of  the  necessity  of  collecting  from  Bigelow\  If  the  intent 
had  been  to  discharge  the  defendant,  whether  Bigelow  paid 
the  amount  or  not,  defendant  would  have  been  credited 
with  the  amount  charged  to  Bigelow ; but  this  does  not 
appear.  An  account  was  rendered  to  Bigelow  it  is  true, 
with  this  balance  set  down  therein  against  him,  but  whether 
fie  assented  or  objected  to  this  item  was  not  shown.  It 
rested  upon  the  defendant  below  to  establish  affirmatively 
that  Bigelow  assented  to  the  arrangement. 

We  are  of  opinion,  therefore,  that  the  probate  court  did 
Vol.  I. — 61 
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not  err  in  finding  this  issue  for  the  plaintiff.  But  in  the 
assessment  of  damages  we  think  there  is  error.  , 

The  bill  of  goods  sold  amounted  originally  to  $473.11. 
The  defendant  testifies  that  he  paid  plaintiffs  at  the  time  of 
the  purchase  $200,  which,  he  says,  was  upon  Bigelow’s 
account.  In  the  account  rendered  to  Bigelow,  and  before 
adverted  to,  plaintiffs  charge  Bigelow  with  the  balance  of 
Tiger’s  bill,  $273.11.  It  is  true  this  charge  is  under  date  of 
May  27,  while  the  transaction  in  question  appears  to  have 
taken  place  on  the  28th ; but  it  does  not  appear  that 
defendant  ever  had  any  other  bill  with  plaintiffs  than  that 
for  these  particular  goods.  The  bill  rendered  Bigelow  is 
proven  to  be  in  the  handwriting  of  one  of  the  plaintiffs,  and, 
from  all  the  circumstances  in  proof,  we  are  compelled  to 
believe  that  this  charge  in  the  account  rendered  to  Bigelow 
refers  to  the  identical  transaction  in  controversy,  that  the 
$200  paid  by  Tiger,  at  the  time  of  the  purchase  (which,  it 
is  true,  he  testified  was  paid  on  account  of  Bigelow,  but 
which  appears,  nevertheless,  to  have  been  his  own  money 
and  not  Bigelow’s,  for  he  testifies  that  Bigelow  repaid  him 
part  of  it),  was  credited  by  plaintiffs  to  this  account. 

These  deductions  seem  to  us  inevitable  from  the  evidence 
contained  in  the  record,  and  are  fortified  by  the  omission  of 
the  plaintiffs  to  explain  in  the  court  below,  as  they  might 
have  done  by  their  own  testimony,  whatever  is  doubtful. 

For  the  error  in  the  assessment  of  damages,  therefore,  the 
judgment  of  the  probate  court  is  reversed,  and  the  cause 
will  be  remanded  to  that  court,  with  directions  to  enter 
judgment  upon  its  finding  for  the  sum  of  $273.11. 

Reversed. 


Hirsch  v.  Fkbkis. 

Continuance  to  obtain  testimony  of  absent  witness.  Where  a witness  departs 
from  the  territory  without  the  knowledge  of  the  party  desiring  his  testi- 
mony within  a few  hours  after  the  commencement  of  suit,  the  failure 
to  serve  him  with  subpoena  cannot  be  regarded  as  negligence. 
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Where  process  was  served  July  10th.  and  motion  for  continuance  was  made 
17th  August,  following,  and  it  was  alleged  that  negotiations  for  settling 
the  matter  in  controversy  had  been  carried  on  in  the  interval  with  reasona- 
ble hope  of  success,  the  cause  should  have  been  continued  to  enable  the 
defendant  to  take  the  deposition  of  an  absent  witness. 

Error  to  Probate  Court,  Arapahoe  County. 

Mr.  W.  C.  Kingsley,  for  plaintiff  in  error. 

Mr.  S.  E.  Browne,  for  defendant  in  error. 

Wells,  J.  This  action  was  brought  to  the  August  term, 
1889,  of  the  Arapahoe  probate  court.  Process  was  served 
on  the  10th  day  of  July.  On  the  17th  day  of  August,  being 
at  the  return  term,  the  defendant,  having  pleaded,  applied  for 
a continuance,  which  application  was  overruled.  A trial 
was  afterward  had  on  that  same  day,  and  judgment  was 
given  for  the  plaintiff. 

The  refusal  of  the  application  for  continuance  is  the  only 
matter  assigned  for  error. 

The  ground  of  continuance  set  forth  in  the  aifidavit  was 
the  absence  of  a material  witness  ; the  facts  set  forth  as  to 
be  proved  by  this  witness  appear  to  us  to  be  material,  and 
it  seems  to  be  admitted  by  counsel  that  they  are  so.  Tjie 
only  remaining  question  is,  whether  diligence  had  been  used 
to  secure  the  attendance  of  the  witness. 

Upon  this  point  the  affidavit  sets  forth  that  the  absent 
witness  was  then,  and  at  the  commencement  of  the  suit,  a 
resident  of  Cheyenne,  in  the  territory  of  Wyoming ; that 
from  the  time  of  the  commencement  of  the  suit  defendant 
had  been  endeavoring  to  secure  a settlement  of  the  matter 
in  controversy,  and  had  hoped  and  expected  to  succeed  in 
these  efforts  until  within  three  secular  days  next  preceding 
the  making  of  the  affidavit,  when  he  learned  for  the  first 
time,  definitely,  that  an  adjustment  of  the  controversy  was 
impossible ; that  the  witness  named  left  the  territory  to  go 
to  Cheyenne  within  a few  hours  after  the  commencement  of 
the  action  and  had  never  returned,  and  that  he  departed 
without  defendant’s  knowledge,  and  while  defendant  was 
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endeavoring  to  secure  a settlement  with  the  plaintiff,  and 
still  reasonably  supposed  that  such  settlement  would  be 
effected. 

We  think  that  considering  the  short  period  which  had 
elapsed  between  the  commencement  of  the  suit  and  the 
departure  of  the  witness,  and  that  such  departure  was 
without  defendant’s  knowledge,  the  failure  to  serve  him 
with  subpoena  cannot  fairly  be  said  to  be  negligence. 

Nor  do  we  think  that  for  the  omission  to  secure  the 
deposition  of  the  witness  the  application  should  have  been 
denied. 

But  a little  more  than  one  month  had  elapsed  between  the 
service  of  summons  and  the  application  ; it  is  true  the 
deposition  might,  for  any  thing  we  can  see,  have  been 
obtained  within  that  time ; but  this  would  have  been  an 
exercise  of  the  highest  degree  of  diligence,  and  this  at  the 
first  term,  especially  in  a court  holding  its  sittings  upon 
ever}'  alternate  month. 

For  this  error  the  judgment  of  the  probate  court  will  be 
reversed  and  the  cause  remanded  for  further  proceedings. 

Reversed. 


Shipton  et  al.,  Trustees,  etc.,  v.  Norrid. 

Replevin  may  be  maintained  by  trustees  of  chattels.  Trustees  of  chattels, 
having  the  legal  estate  therein,  may  maintain  an  action  at  law  for  any  in- 
jury done  to  or  in  respect  to  the  chattels,  which  are  the  subject  of  the 
trust.  ■ 

A declaration  in  replevin,  in  which  the  plaintiffs  describe  themselves  as  “ Trus 
tees  of  the  Colored  Zion  Baptist  Church  of  Denver,  who  sue  for  the  use 
and  benefit  of  said  church,"  is  good. 

Error  to  Probate  Court,  Arapahoe  County. 

The  plaintiffs  brought  replevin  to  recover  a melodeon, 
describing  themselves  in  the  writ  and  declaration  as  “Trus- 
tees of  the  Colored  Zion  Baptist  Church  of  Denver.”  -1 
general  demurrer  to  the  declaration  was  sustained  in  the 
court  below. 
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Messrs.  Browne,  Harrison  & Putnam,  for  plaintiffs 
in  error. 

Messrs.  Charles  & Elbert,  for  defendant  in  error. 

Wells,  J.  The  court  erred  in  sustaining  the  demurrer 
to  the  plaintiffs’  declaration.  If  the  goods  in  controversy 
were  the  goods  of  the  plaintiffs,  and  the  defendant  took 
them,  both  which  facts  art;  distinctly  averred,  the  plaintiffs 
may  maintain  this  action,  whether  their  title  is  an  absolute 
or  fiduciary  one,  or  whether,  if  fiduciary,  their  cestui  que 
trust  is  a corporation  or  a mere  voluntary  association. 

There  may  exist  a trust  in  chattels  as  well  as  in  real 
estate ; and  if  such  trust  be  created  for  the  benefit  of  a 
single  individual  or  a corporation,  or  an  association  of  per- 
sons not  incorporated,  the  trustee  having  the  legal  estate  is, 
in  either  case,  the  proper  party  plaintiff  to  an  action  at  law 
for  any  injury  done  to,  or  in  respect  to,  the  chattels  which 
are  the  subject  of  the  trust.  And  he  need  not,  in  his 
declaration,  set  forth  how  the  trust  was  created  or  his  title 
accrued,  any  more  than  oue  suing  absolutely  in  his  own 
right.  It  is  sufficient  to  aver  the  fact  of  his  property  and 
the  injury. 

If,  upon  the  trial  of  this  cause,  it  should  appear  that  the 
plaintiff^,  notwithstanding  their  trusteeship,  had  not  the 
property  in  the  goods  in  controversy,  then,  indeed,  an- 
other question  will  be  presented  ; but,  for  the  present,  the 
property  is  admitted  by  the  demurrer,  and  the  declaration 
is  clearly  sufficient. 

The  judgment  of  the  probate  court  is  reversed,  and  the 
cause  is  remanded  to  that  court  for  further  proceedings,  in 
conformity  with  this  opinion. 

Reversed. 


Hoeiine  t.  Rupear. 

Practick  — judgment  n it  dieit  cannot  be  taken  on  return  day.  J ndgment  nil 
dieit  cannot  bo  entered  on  the  return  day  of  the  summons,  even  U the  d* 
fondant  appear  on  that  day  and  move  to  continue  the  cause. 
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. Error  to  Probate  Courts  Las  Animas  County. 

Mr.  W.  F.  Stone  and  Mr.  E.  L.  Smith,  for  plaintiff  in 
error. 

Mr.  H.  R.  Hunt,  for  defendant  in  error. 

Wells,  J.  In  this  action  the  defendant  was  served  with 
process  to  the  August  term,  1869,  of  the  court  below. 

On  the  first  day  of  that  term  he  appeared  and  applied  for 
a continuance  upon  affidavit  of  the  absence  of  a material 
witness.  The  probate  court  declined  to  entertain  or  deter- 
mine this  motion,  and  immediately  gave  judgment  against 
the  defendant  for  want  of  a plea. 

This  was  clearly  erroneous.  Whether  the  court  could 
proceed  to  such  judgment  without  disposing  of  the  motion 
or  not,  upon  which  we  express  no  opinion,  we  think  the 
defendant  was  entitled  to  the  whole  of  the  first  day  of  the 
term  in  which  to  plead.  A judgment  for  default  of  appear- 
ance could  not  have  been  given  upon  that  day  ; and  we 
thiuk  the  defendant  was  entitled  to  the  same  period  of  time, 
both  to  appear  and  put  in  his  plea. 

These  two  things  he  was  required  by  the  process  to  do 
upon  that  day,  and  lie  was  entitled  to  the  whole  day  to 
comply  with  the  mandate  of  the  writ. 

The  judgment  is,  therefore,  reversed,  and  the  cause  re- 
manded for  further  proceedings.  Reversed. 

Ji'Imimknt  pon  Dkfavi.t  of  appearance  or  for  Want  of  a p|<*a  cannot  be  given  on  the  flrrt 
day  of  the  return  term  of  the  process:  Hoyt  v.  Macon,  2 Colo.  117. 


Good  et  al.  v.  Martin. 

Practicb  — motion  to  suppress  deposition  too  broad.  A motion  to  auppreai  « 
deposition  founded  upon  objections  to  answers  to  cross-interrogatories 
should  be  denied. 

Pints  cm  ption  in  support  of  record  of  court  of  general  jurisdiction.  Where  so 
attorney  made  oath  that  he  had  no  notice  of  a motion  for  leave  to  amend 
the  declaration,  and  there  is  no  showing  whether  his  clients  were  notified, 
in  support  of  the  proceedings  of  the  court  it  will  be  presumed  that  notice 
was  served  upon  the  clients. 

Amendment  of  declaration  by  increasing  amount  of  ad  damnum.  After 
trial  and  verdict  hi  a cause,  the  court  may,  upon  Betting  aside  the  verdict 
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and  granting  a new  trial,  allow  tlia  plaintiff  to  amend  the  declaration  by 
Increasing  the  amount  of  the  ad  damnum. 

Practice — defendant" t right  to  plead  de  novo  after  amendment.  In  such  ca so, 
in  the  absence  of  any  showing  as  to  the  necessity  for  making  a new 
defense  after  the  amendment,  the  granting  or  refusing  leave  to  plead 
arrow  was  in  the  discretion  of  the  court,  of  which  appellants  cannot  com- 
plain in  this  court. 

AI'I’earance — effect  of  vnthdrauxU  upon  iesuee.  If  a defendant  who  has 
joined  issue  in  a cause,  with  leave  of  the  court,  withdraw  his  appearance, 
the  issue  on  his  part  falls  to  the  ground  and  judgment  of  default  should 
l>e  entered  against  him. 

Practice  — def  ault  muet  precede  final  judgment.  It  is  irregular  to  proceed 
to  final  judgment  against  defendants  served  with  process,  without  enter- 
ing judgment  of  default. 

Appeal  from,  District  Court , Arapahoe  County. 

Assumpsit  on  a promissory  note  by  Ida  Martin  against 
Parker  B.  Cheney,  Wm.  N.  Shephard  and  Jno.  Good. 

Good  pleaded  the  general  issue,  upon  which  there  was  a 
trial  and  verdict  for  plaintiff,  which  was  set  aside  by  tlie 
court.  Afterward  the  court  allowed  the  plaintiff  to  amend 
the  precipe  writ  and  narr.,  by  increasing  the  amount  of 
damages,  and  thereupon  Good  asked  leave  to  plead  to  the 
declaration  as  amended,  which  was  refused  by  the  court. 

By  leave  of  the  court,  Good's  attorney  then  withdrew  his 
appearance,  and  the  court  proceeded  to  try  the  issue  which 
had  been  joined  upon  Good’s  plea,  and  to  assess  damages 
against  Cheney  and  Shephard. 

Judgment  of  default  was  not  entered  against  any  of  the 
parties. 

Mr.  E.  L.  Smith,  for  appellants. 

Messrs.  Browne,  Harrison  & Putnam,  for  appellee. 

Haluett,  C.  J.  We  do  not  think  it  necessary  to  dis- 
cuss at  very  great  length  the  numerous  questions  of  prac- 
tice presented  in  this  record.  The  motion  to  suppress  the 
deposition  of  Atkins  was  founded  upon  objections  to  some 
of  the  answers  to  cross-interrogatories,  and  was  therefore 
too  broad.  While  the  court  below  might  have  considered 
the  exceptions  to  the  answers  named,  we  do  not  see  that 
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there  was  error  in  refusing  to  suppress  the  entire  deposi- 
tion. The  amendment  of  the  ad  damnum  in  the  declara- 
tion, for  which  leave  was  obtained,  does  not  appear  to  have 
been  made,  and  perhaps  we  could  with  propriety  pass  over 
that  question.  But.  we  do  not  feel  at  liberty  to  do  so,  inas- 
much as  the  parties  have  dealt  with  the  case  as  if  the 
amendment  had  been  made,  and  by  passing  upon  the  ques- 
tion now  we  may  facilitate  the  proceedings  in  the  case, 
which  have  been  greatly  protracted.  The  power  of  courts 
to  allow  pleadings  to  be  amended  is  pretty  well  established, 
and  certainly  cannot  be  denied  at  this  day.  Stephen’s 
PI.  75 ; Graham’s  Pr.  654. 

It  is  certainly  good  practice  to  give  notice  of  the  applica- 
tion for  leave  to  amend,  especially  when  the  amendment  is 
of  substance,  and  generally  courts  should  require  such 
notice  to  be  given  before  the  application  is  entertained. 
But  we  are  not  required  to  consider  whether  the  omission 
to  give  notice  in  this  case  would  have  affected  the  order 
made,  for  it  does  not  appear  that  there  was  any  such  omis- 
sion. It  is  true  that  appellant’s  attorney  makes  oath  tlmt 
he  was  not  notified  of  the  intended  application,  but  his  cli- 
ents may  have  been  served  with  notice,  and  we  must  indulge 
every  presumption  in  support  of  the  proceedings  of  a court 
of  general  jurisdiction. 

Authorities  to  support  the  action  of  the  court  below  in 
allowing  the  ad  damnum  to  be  increased  are  not  wanting. 
Tomlinson  v.  Blacksmith , 7 T.  R.  132 ; Brown  et  al.  v. 
Smith  et  al.,  24  111.  196  ; Dox  et  al.  v.  Bey,  3 Wend.  357. 

In  these  cases  the  amendment  was’  after  verdict  upon 
payment  of  costs  and  granting  a new  trial,  and  it  is  to  be 
observed  that  these  were  the  only  conditions  imposed.  It 
does  not  appear,  however,  that  the  defendants  demanded 
greater  privileges  than  were  given  ; and  therefore,  while 
these  cases  show  that  the  court  has  power  to  allow  the 
amendment,  they  are  not  conclusive  upon  the  right  of  the 
defendant  to  plead  de  novo  after  the  amendment.  We  do 
not  doubt  that  in  many  cases  a defendant  may  rightfully 
claim  the  privilege  of  pleading  anew  to  an  amended  decla- 
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ration,  and  the  refusal  of  such  demand  would  be  cause  foi 
reversal.  If  a new  cause  of  action  or  substantive  fact 
should  be  added  to  the  declaration  by  amendment,  the 
right  of  the  defendant  to  meet  the  new  case  with  a new 
defense  would  seem  to  be  unquestionable.  In  this  case, 
however,  the  amendment  introduced  no  new  fact  into  the 
declaration.  The  facts  upon  which  appellant’s  liability 
was  founded  were  set  out  in  the  declaration  as  originally 
framed,  and  appellee  did  nothing  more  than  to  increase  the 
amount  of  her  demand  upon  those  facts.  Appellants  were 
as  well  informed  of  the  nature  of  the  action  against  them 
before  the  amendment  as  afterward,  and  it.  is  difficult  to 
see  upon  what  ground  the  claim  to  change  the  defense,  after 
the  amendment,  can  rest.  At  all  events,  in  the  absence  of 
any  showing  as  to  the  necessity  for  making  a new  defense 
after  the  amendment,  the  granting  or  refusing  leave  to 
plead  anew  was  in  the  discretion  of  the  court  below,  of 
which  appellants  cannot  complain  in  this  court. 

After  the  withdrawal  of  appearance  by  the  attorney  for 
Good,  the  issue  made  by  him  was  tried  by  a jury  and 
the  damages  were  assessed  against  Cheney  and  Shep- 
hard, no  judgment  of  default  having  been  taken  against  any 
of  them.  In  this  we  think  there  was  error.  Upon  with- 
drawal of  Good's  appearance,  the  issue  on  his  part  fell  to 
the  ground,  there  being  no  one  in  court  to  maintain  it,  and 
judgment  of  default  should  have  been  entered  against  him. 
Coffin  v.  EcansviUe  it*  Craiofordsrille  Jt.  Ji.  Co.,  7 Ind.  413. 

So,  also,  it  was  irregular  to  proceed  to  final  judgment 
against  Cheney  and  Shephard  without  entering  their  de- 
fault. Crabtree  v.  Green,  36  111.  278. 

Through  the  failure  to  enter  judgment  of  default  against 
appellants,  their  right  to  plead  to  the  action  was  not  deter- 
mined during  the  whole  course  of  the  proceedings,  and 
therefore,  upon  the  motion  made  by  them,  the  judgment 
should  have  been  set  aside  with  leave  to  appellants  to  plead 

The  judgment  is  reversed  with  costs,  and  the  cause  is  re- 
manded. Reversed. 

Default  must  Pjik»  edk  Fen  a i.  Judgment.  — Thefe  being  no  appearance  by  one  oi 
defend  aim*.  It  In  error  to  enter  final  judgment  against  all,  without  first  entering  Judgment  of 
default  against  him:  Streeter  V.  MurthaU  S.  Mg.  Co.  4 Colo.  oW. 

Yol.  I. — 52 
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Klopfeu  0.  Keller,  Administrator. 

Legislative  power  — authority  of  district  courts  to  appoint  speciai  terms. 
The  statute  (ch.  25,  aec.  9,  Revised  Statutes,  267)  which  confers  authority 
upon  district  courts  to  appoint  special  terms  of  such  courts  is  valid. 
0NLawfvi.  detainer  before  justice  of  the  peace  — question  of  title.  In  u 
action  of  unlawful  detainer  against  a tenant  holding  over,  brought  before 
a justice  of  the  peace,  the  effect  of  raising  the  question  of  title  is  to  re- 
move the  cause  to  another  court,  and  not  to  defeat  it  altogether. 
Pleading  and  rnoOF  — in  unlawful  detainer.  The  rule  which  requires  that 
the  proof  shall  support  the  allegation  is  as  applicable  to  the  action  of 
unlawful  detainer  as  to  an;  other. 

Evidence  — to  disprove  plaintiff's  case.  In  an  action  of  unlawful  detainer 
against  a tenant  holding  over,  for  the  purpose  of  disproving  the  tenant;, 
the  defendant  ma;  show  that  he  entered  as  a purchaser  and  not  as  a ten- 
ant, and  this  whether  the  agreement  to  purchase  was  good  or  bad; 

Appeal  from,  District  Court,  Arapahoe  County. 

Unlawful  detainer  against  appellant  to  recover  the  pos- 
session of  certain  premises  alleged  to  have  been  let  to  him 
for  one  month,  which  term  had  expired. 

Mr.  E.  L.  Smith,  for  appellant 

Mr.  L.  B.  France,  for  appellee. 

H allktt,  C.  J.  At  the  threshold  of  this  case  we  encounter 
the  objection  that  the  proceedings  in  the  court  below  were 
corain  non  judice , having  taken  place  at  a special  term. 
The  point  arises  upon  the  validity  of  the  statute  authoris- 
ing district  courts  to  appoint  special  terms  of  the  same  court, 
there  being  no  question  in  this  case  as  to  the  manner  in 
which  the  power  was  executed.  It  is  within  our  knowledge 
that  many  special  terms  of  conrt  have  been  held  under  this 
statute,  and  important  questions  have  been  determined  in 
them,  which,  if  now  disturbed,  will  occasion  much  embar- 
rassment, and  we  have  attempted  to  give  the  subject  such 
consideration  as  its  importance  demands. 

In  1856  (11  Stat.  49),  congress  empowered  the  justices  of 
the  supreme  court,  in  each  of  the  territories,  to  appoint 
the  times  and  places  of  holding  courts  in  the  several  districts 
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of  their  territory,  and,  provided,  that  courts  should  be  held 
at  but  one  place  in  each  district.  In  1858  (11  Stat  366), 
this  statute  was  so  far  enlarged  as  to  admit  courts  to  be  held 
at  the  expense  of  the  territory  in  the  several  counties  in  each 
district  In  1801  the  act  organizing  this  territory  was  passed, 
which  provided:  “The  said  territory  Bhall  be  divided 

into  three  judicial  districts  and  a district  court  shall  be  held 
in  each  of  said  districts,  by  one  of  the  j ustices  of  the  supreme 
court,  at  such  time  and  place  as  may  be  provided  by  law.” 

The  use  of  the  singular  instead  of  the  plural  number  in 
this  clause  of  the  act  was,  doubtless,  through  inadvertency, 
as,  in  view  of  the  previous  legislation  of  congress  to  which 
reference  has  been  made,  it  is  hardly  probable  that  congress 
intended  to  limit  the  number  of  courts  in  each  district  to  one. 
But  this  act  confers  upon  the  legislative  assembly  power  to 
prescribe  the  times  and  places  of  holding  courts,  and  being 
inconsistent  with  the  act  of  1856,  renders  the  latter  act  inap- 
plicable to  this  territory.  The  power  of  the  legislative 
assembly  to  prescribe  the  times  and  places  of  holding  courts 
is  conceded,  but  whether  that  power  is  properly  exercised 
in  conferring  upon  the  courts  authority  to  appoint  terms  is 
a question  upon  which  doubts  have  arisen. 

In  Harriman  v.  The  State,  2 G.  Greene,  270,  this  question 
came  before  the  supreme  court  of  Iowa  upon  a statute  passed 
by  the  legislative  assembly  of  Iowa  territory,  under  a provis- 
ion of  the  organic  act  of  that  territory,  similar  to  our  own. 
In  that  case  the  court  say  : “ Finally  it  is  objected  that  the 
legislature  of  the  territory  had  no  right,  under  the  ninth  sec- 
tion of  the  organic  law,  to  pass  an  act  authorizing  the  judges  to 
hold  such  special  terms  of  the  district  court,  as  they  were  by 
said  section  to  be  held  at  such  times  and  places  as  might  be 
prescribed  by  law.  Strictly  viewing  this  clause,  it  may  very 
plausibly  be  assumed  that  the  courts  may  be  held  at  such 
times  only  as  the  appropriate  law  might  fix  upon  and  desig- 
nate. The  application  of  this  principle  might  safely  be  ad- 
mitted so  far  as  the  regular  terms  of  the  courts  are  con- 
cerned ; and  this  concession  would  not,  in  the  least,  militate 
against  the  power  of  the  legislature  to  authorize  the  judges 
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to  hold  special  or  extra  terms  of  their  courts  whenever,  in 
their  opinion,  occasion  might  require.  This  would  be  a 
rightful  subject  of  legislation  within  the  meaning  of  the 
organic  law  and  within  the  province  of  the  legislative  as- 
sembly.” 

In  the  State  of  Illinois  the  constitution  of  1818  provided 
that  circuit  courts  should  be  held  at  the  times  prescribed  by 
law,  and  with  this  provision  in  force  the  legislature  author- 
ized such  courts  to  appoint  special  terms.  The  constitution- 
ality of  the  law  does  not  appear  to  have  been  brought  in 
question,  although  the  act  was  before  the  supreme  court  of 
that  State  upon  other  points.  Arc7ierv.  Jioss,  2 Scam.  303. 

We  find,  from  an  examination  of  the  reports  of  other 
States  (1  Blackf.  428  ; 17  Mo.  64 ; 10  Cal.  180  ; 3 Wis.  443), 
that  such  acts  are  not  uncommon  in  this  country,  and  the 
constitutional  power  of  the  legislature  to  pass  them  is  so 
generally  accepted  by  the  profession  that  it  has  not  been 
questioned. 

Therefore,  upon  authority,  we  believe  that  the  question  is 
at  rest,  and  we  are  not  disposed  to  seek  for  a new  construc- 
tion which  may  divest  established  rights. 

A motion  was  made  in  the  court  below  to  dismiss  the 
cause  for  want  of  jurisdiction  in  the  justice  of  the  peace 
before  whom  the  suit  was  originally  commenced.  It  is 
claimed  that  an  affidavit  was  filed  under  the  ninth  section 
of  the  act  before  the  justice  of  the  peace,  in  which  it  was 
asserted  that  the  title  to  the  property  described  in  the  com- 
plaint was  in  dispute  between  the  parties.  Although  such 
an  affidavit  was  read  in  the  district  court,  it  does  not  appear 
that  it  was  ever  presented  to  the  justice  of  the  peace.  And 
if  it  had  been  so  presented,  and  the  j ustice  had  refused  to  act 
upon  it,  it  is  difficult  to  see  upon  what  ground  the  dismis- 
sion of  the  cause  would  result  from  it.  The  effect  of  raising 
the  question  of  title  before  a justice  of  the  peace  is  to  remove 
the  cause  to  another  court,  and  not  to  defeat  it  altogether. 
It  is  not  necessary'  to  point  out  the  various  cases  in  which 
an  action  may  be  maintained  under  the  statute  relating  to 
forcible  entry  and  detainer.  It  is  sufficient  to  say  that  this 
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action  was  founded  upon  section  5 of  the  act,  which  relates 
to  cases  of  tenancy.  It  is  alleged  in  the  complaint,  that  the 
premises  in  controversy  were  let  to  appellant  for  the  term 
of  one  month,  which  term  had  expired,  and  that  appellant 
refused  to  surrender  the  possession  upon  demand  made  in 
writing  therefor.  This  is  according  to  section  11  of  the  act, 
which  requires  that  the  substantial  facts,  upon  which  the 
plaintiff  relies,  shall  be  set  out  in  the  complaint  The  office 
of  pleading  is  the  same  in  this  action  as  in  every  other,  and 
the  rule  which  requires  that  the  proof  shall  coincide  with 
the  allegations  is  as  applicable  to  this  as  to  any  other  action. 
To  allow  a plaintiff  to  allege  one  thing  and  prove  another 
would  be  an  anomaly  in  the  law,  and  most  mischievous 
in  its  consequences.  If  then  the  plaintiff  must  prove  his 
case,  as  laid  in  the  complaint,  it  follows  that  evidence 
tending  to  disprove  the  facts  stated  in  the  complaint  is 
admissible  on  the  part  of  the  defendant,  although  such 
evidence  might  also  tend  to  prove  another  case  upon  which 
the  plaintiff  might,  if  he  had  so  declared,  maintain  his  action. 
Upon  the  trial  in  the  court  below,  appellant  introduced 
evidence  to  show  that  he  went  into  the  possession  of  the 
premises  in  controversy  as  a purchaser.  This  evidence  the 
court  afterward  excluded  from  the  consideration  of  the 
jury  upon  the  ground,  as  stated  by  counsel,’ that  the  agree- 
ment to  purchase  was  not  valid  under  the  statute  of  frauds. 
Now  the  question  before  the  jury  was  as  to  the  existence  of 
the  tenancy  set  out  in  the  complaint,  and  whether  appellant 
was  holding  over  after  the  expiration  of  his  term,  and  if  the 
agreement  between  the  parties  was  to  purchase  and  not  to 
let  the  premises,  it  can  make  no  difference  whether  the 
agreement  was  void  or  valid.  The  object  of  showing  that 
appellant  entered  under  an  agreement  to  purchase  was  to 
disprove  the  tenancy,  and  the  negative  effect  of  such  evidence 
would  be  the  same  whether  the  agreement  was  good  or  bad. 

We  think  that  there  was  error  in  excluding  this  testimony 
from  the  consideration  of  the  jury,  for  which  the  judgment 
must  bo  reversed  with  costs  .and  the  cuuso  remanded.  Reversed. 

District  Court*  —Construction  of  organic  «ct:  Beny  v.  United  State*,  2 Colo.  19J. 
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Phelps  v.  Spkuance. 

Jurisdiction  ok  probate  court  to  istue  proccu  to  foreign  county.  Coder 
section  2 of  the  practice  act  (Ker.  Stat.  600),  ■ probate  court  may  ieeoe 
process  to  a foreign  county. 

Practice  — variance,  how  reached.  A variance  between  the  writ  tad 
declaration  cannot  be  reached  by  demnrrer.  It  is  matter  for  plea  is 
abatement. 

Practice  — amended  bill  of  particular t.  It  the  plaintiff  file  a bill  of  particu- 
lars with  his  declaration,  and  the  defendant  make  no  objection  to  such  kill, 
and  the  plaintiff  afterward,  and  within  ten  days  of  the  second  term,  file  a 
more  specific  bill  of  particulars, the  defendant  cannot  obtains  continuance 
■ at  the  second  term,  because  of  the  filing  of  such  amended  bill. 

Verdict  — what  tall  be  tufflcient.  A verdict  which  answers  all  the  issues  i> 
sufficient. 

Biu.  ok  exceptions  — in  trial  to  the  court  without  a jut y.  If  a cause  is  tried 
to  the  court  without  a jury,  exception  must  be  taken  to  the  judgments! 
the  court,  if  the  party  aggrieved  wishes  to  have  it  reviewed  in  tills  court 

In  such  case  a motion  for  new  trial  is  unnecessary,  but  the  exception  to  the  judg- 
ment of  the  court  is  indispensable,  if  that  judgment  is  to  be  reviewed 
here. 


Error  to  Probate  Court , Clear  CrecTi  County. 

Mr.  Justice  Wells,  having  been  of  counsel,  did  not  sit 
in  this  cause. 

Mr.  Geo.  W.  Pdrkins,  for  plaintiff  in  error. 

Mr.  E.  T.  Wells,  for  defendant  in  error. 

Hallett,  C.  J.  The  power  of  the  probate  court  to  issue 
process  to  a foreign  county,  under  section  two  of  the  prac- 
tice act,  has  been  considered  by  us  at  this  term  in  the  case 
of  Cody  v.  Raynaud , and,  according  to  the  views  there 
expressed,  the  probate  court  had  jurisdiction  in  this  case. 
Variance  between  the  writ  and  declaration  cannot  be  reached 
by  demurrer.  It  is  matter  for  plea  in  abatement,  Dutall 
v.  Craig , 2 Wheat.  45. 

No  objection  was  made  by  plaintiff  in  error  to  the  account 
filed  with  the  declaration,  but,  at  the  second  term  of  the 
court,  he  moved  to  continue,  upon  the  ground  that  defend- 
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ant  in  error  had  voluntarily  filed, a more  specific  bill  of  par- 
ticulars within  ten  days  of  the  tenn.  If  a defendant  is 
dissatisfied  with  the  account  filed  with  the  declaration,  the 
practice  is  to  move  the  court  for  a rule  upon  the  plaintiff 
to  furnish  a more  specific  bill,  and,  when  the  new  bill  comes 
in,  if  it  differs  materially  from  that  first  filed,  the  court  will 
continue  the  cause  upon  the  application  of  the  defendant 
In  this  case  plaintiff  in  error,  who  was  defendant  below, 
did  not  ask  for  a more  specific  bill  of  particulars,  and  de- 
fendant in  error  was  under  no  obligation  to  file  any  ; there- 
fore no  question  can  be  raised  in  this  court  in  respect  to  it. 

The  general  issue  was  pleaded,  and  also  another  plea,  in 
which  it  was  alleged  that  the  promises  in  the  declaration 
mentioned  were  made  by  the  Phelps  & Gillimore  Mining 
Company,  and  not  by  the  defendants,  and  that  defend- 
ants were  not  partners  or  joint-contractors,  etc.  Issue  was 
joined  upon  these  pleas,  and,  upon  trial  thereof,  the  court 
found  that  plaintiff  in  error  “did  assume  and  promise,  in 
manner  and  form,  as  the  said  William  Spruance  hath 
complained  against  him.”  And  this,  it  is  said,  is  not  an 
answer  to  the  issue  upon  the  second  plea ; but  we  are  of 
another  opinion,  for  the  second  plea  is,  at  best,  only  a repe- 
tition of  the  first.  If  the  finding  is  true  the  plea  is  untrue  ; 
for,  if  plaintiff  in  error  promised  in  manner  and  form  as 
alleged  in  the  declaration,  he  did  promise  jointly  with  Gilli- 
more, and  it  is  his  promise  and  not  the  promise  of  the 
mining  company.  The  finding  certainly  comprehends  all 
that  was  in  issue,  and  no  more  is  attainable  in  any  form  of 
verdict 

It  is  also  urged  that  excessive  damages  were  allowed,  and 
this  would  be  a question  of  some  difficulty  if  it  were  prop- 
erly before  us.  But  the  question  is  not  presented  in  the 
way  provided  by  the  law,  as  we  shall  endeavor  to  show. 
This  was  a trial  by  the  court  without  a jury,  a proceeding 
unknown  to  the  common  law,  and,  by  the  rules  of  the  com- 
mon law,  the  decision  or  finding  of  the  court  upon  the  tes- 
timony is  not  subject  to  review  in  another  tribunal.  Camp- 
bell v.  Boyreau , 21  How.  220. 
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But  section  22  of  our  practice  act  has  wrought  a change 
in  the  common  law,  as  follows : 

Sec.  22.  “Exceptions  taken  to  opinions  and  decisions  of 
the  district  courts,  upon  the  trial  of  causes,  in  which  the 
parties  agree  that  both  matters  of  law  and  fact  may  be 
tried  by  the  court,  and,  in  appeal  cases,  tried  by  the  court 
without  the  intervention  of  a jury,  shall  be  deemed  and 
held  to  have  been  properly  taken  and  allowed ; and  the 
party  excepting  may  assign  for  error,  before  the  supreme 
court,  any  decision  or  opinion  so  excepted  to,  whether 
such  exception  relates  to  receiving  improper  or  rejecting 
proper  testimony,  or  to  the  final  judgment  of  the  court 
upon  the  law  and  evidence.” 

When  we  consider  that  the  power  to  review  the  finding 
of  the  court  below  upon  the  testimony  is  derived  entirely 
from  this  statute,  it  is  not  difficult  to  understand  that  an 
exception  to  the  rulipg  of  the  court  is  necessary  to  give  us 
jurisdiction.  In  cases  of  this  kind  the  aggrieved  party 
may  except  to  the  decision  of  the  court,  and  may  assign 
for  error  the  decision  so  excepted  to.  But  if  he  fails  to 
except  in  this,  as  in  every  other  case  in  which  an  exception 
is  necessary,  he  cannot  seek  relief  in  an  appellate  court. 
And  this  is  in  perfect  harmony  with  the  practice  which 
obtains  in  cases  tried  by  jury.  In  such  cases  the  party 
aggrieved  must  move  for  new  trial,  and  except  to  the  ruling 
of  the  court  upon  the  motion.  In  cases  tried  by  the  court 
the  motion  for  new  trial  may  be  dispensed  with,  but  the 
exception  to  the  judgment  of  the  courtis  indispensable  if 
that  judgment  is  to  be  reviewed  in  this  court.  As  in  such 
cases,  the  court  determines  both  the  law  and  the  fact ; if  an 
exception  were  not  necessary,  it  would  be  a departure  from 
all  analogous  rules  of  practice. 

There  was  a motion  in  arrest  of  judgment,  but  it  pre- 
sented only  those  questions  to  which  we  have  adverted,  and 
it  is  not  necessary  to  notice  it  particularly.  Upon  this 
review  we  have  not  found  error  in  the  record,  and  the  judg- 
ment is  affirmed  with  costs.  Affirmed. 

iUli>  or  Exckptiovs  — Triai.  withoft  Joky:  Lum  v.  W'ifeoarn.2  Colo.  68;  Atkin#*  v. 
Atkinsrm,  2 Colo.  3K3;  Af-irtin  v.  3 Colo.  1 1 Martin  v.  J*nrre,  3 Colo.  200;  v.  Oje a 4 

Ten  liroeke  t\  M.  Co.  3 Colo.  267;  Barker  v.  JiamUton,  3 Colo.  292;  Law  v.  Brinkcr,  6 Colo.  iik 
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Doane  et  al.  v.  Glenn  et  al. 

Jvtdomknt  — what  it  final.  A judgment  in  favor  of  interpleading  claimants 
in  an  attachment  suit  is  final,  and  the  plaintiff  in  attachment  may  prose- 
cate  a writ  of  error  to  reverse  such  judgment. 

Error  to  District  Court , Arapahoe  County. 

Upon  motion  to  dismiss  the  writ  of  error. 

Messrs.  France  & Rogers,  in  support  of  the  motion. 

Messrs.  Charles  & Elbert,  contra. 

Belford,  J.  At  the  December  term  of  the  Arapahoe 
district  court,  for  the  year  1870,  the  plaintiffs  in  error  caused 
to  be  sued  out  of  the  clerk’s  office  of  said  court  a writ  of 
attachment  against  Oliver  S.  Glenn  and  Rufus  E.  Talpey, 
which  writ  was  duly  levied  on  seven  hundred  head  of  cattle, 
alleged  to  be  owned  by  the  defendants  in  the  attachment 
suit.  At  the  same  term  of  court,  Lockhart  T.  Glenn  and 
George  0.  Talpey  appeared  as  interpleading  claimants 
under  section  21  of  the  attachment  act,  alleging  that  they 
were  the  owners  of  the  property  theretofore  attached,  and 
demanding  restitution  of  the  same.  Issues  were  joined,  a 
trial  had,  a verdict  rendered  in  favor  of  the  interpleading 
claimants.  Motion  for  new  trial  overruled  and  judgment 
entered  on  the  verdict.  From  this  judgment  Doane  & Co. 
have  prosecuted  a writ  of  error,  and  the  interpleading 
claimants  having  made  a motion  to  dismiss  the  same,  the 
only  subject  for  present  consideration  is,  does  a writ  of 
jrror  lie  to  a judgment  in  favor  of  these  claimants,  or  in 
>ther  words,  is  it  such  a final  judgment  as  can  be  brought 
o this  court  for  reyiew. 

The  authorities  all  concur  in  holding  that,  to  authorize  a 
writ  of  error,  it  is  necessary  that  there  should  be  a final 
judgment  or  determination  upon  the  matter  in  controversy 
in  the  inferior  court,  and  it  is  never  employed  merely  to 
bring  up  interlocutory  decisions  or  discretionary  orders 
Vol.  I.— S3 
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made  pending  the  litigation.  Usually,  this  writ,  being  a 
common  law  writ,  is  directed  only  to  courts  proceeding 
after  the  course  of  the  common  law.  In  the  cases  of  For 
gay  v.  Conrad,  6 How.  201,  and  Beebee  v.  BvsseU,  19  id. 
288,  it  is  said  : When  a decree  decides  the  right  to  property 
and  directs  it  to  be  delivered  up  or  sold,  and  the  complain- 
ant is  entitled  to  have  such  decree  earned  into  immediate 
execution,  it  is  a final  decree.  The  judgment  below  is  in 
the  following  form  : * * * “Therefore, all  and  singular, 
the  premises  being  seen,  and  by  the  court  here  fully  under- 
stood, it  is  considered  by  the  court,  that  the  property 
taken  by  virtue  of  the  writ  of  attachment  in  this  cause  be 
delivered  up  to  the  said  Lockhart  T.  Glenn  and  George  0. 
Talpey,  and  that  a writ  of  relorno  habendo  be  awarded  and 
issued  therefor  ; and  it  is  further  considered  by  the  court, 
that  the  said  interpleading  claimants  do  have  and  recover, 
of  and  from  the  said  plaintiffs,  their  costs,  by  them  in  and 
about  this  said  suit,  in  this  behalf,  laid  out  and  expended, 
taxed  at  , and  have  execution  therefor.” 

This,  most  clearly,  is  a complete  determination  of  the 
rights  of  the  attaching  plaintiffs  and  interpleading  claim- 
ants. 

This  judgment  would  be  a bar,  in  behalf  of  the  latter 
against  any  further  suits  instituted  by  the  former  parties. 
It  operates  as  a release  to  the  attachment  lien  and  leaves  the 
claimants  at  liberty  to  take  the  property  when  and  whither- 
soever they  please.  It  established  their  title  to  the  cattle, 
not  only  against  the  attaching  plaintiffs  but  against  the 
attaching  defendants,  for  no  court  would  permit  or  suffer 
the  defendants  in  the  original  suit  to  assert  ownership  after 
standing  by,  and  without  interposing  any  objection  or  sup- 
plying any  evidence,  allow  a third  party  to  make  proof  of 
title  to  the  property  in  litigation,  which  would  result  in  the 
ruin  of  the  rights  of  the  attaching  plaintiffs. 

The  rule  laid  down  by  the  supreme  court  of  the  United 
States  is,  that  when  a decree  decides  the  right  to  property 
and  directs  it  to  be  delivered  up,  it  is  a final  decree,  and 
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does  not  the  j udgment  or  decree  above  set  forth  come  clear- 
ly within  it? 

What  remains  to  be  done  by  the  claimants?  — nothing, 
but  await  delivery.  The  power  of  the  court  in  the  premises 
is  at  an  end.  The  issues  formed  by  the  parties  have  received 
a judicial  determination,  that  is  final,  so  far  as  the  district 
court  can  make  a finality,  and  the  judgment  so  entered 
must  stand  as  the  unquestionable  and  unassailable  evidence 
of  the  claimant’s  right  to  the  property  adjudicated,  until 
reversed  or  set  aside  by  a superior  tribunal. 

No  principle  can  be  more  just  than  the  one  that  asserts 
that  all  proceedings  of  inferior  courts,  which  conclusively 
affect  the  rights  or  property  of  persons,  ought  to  be  subject 
to  the  revision  or  correction  of  a higher  tribunal.  Black- 
stone  says:  “A  judgment  is  the  sentence  of  the  law  pro- 
nounced by  the  court  on  the  matter  contained  in  the  record.” 
Did  not  the  court  pronounce  the  sentence  of  the  law  in  the 
matter  before  it,  and  contained  in  the  record  made  by  the 
parties?  Coke  says:  “A  writ  of  error  does  not  lie,  without 
a judgment  or  an  award  in  the  nature  of  a judgment.”  Is 
not  the  order  of  the  court  below,  that  the  attachment  lien  be 
set  aside  and  the  property  delivered  up  to  the  claimants,  an 
award  in  the  nature  of  a judgment?  It  was  final,  as  it 
respected  the  district  court,  for  it  did  all  it  could  do  in  the 
case. 

If  we  are  to  be  governed  by  the  words  which  Coke  lays 
down  as  a test  of  what  is  a final  judgment,  namely,  “ ideo 
considcratum  est”  then  we  must  regard  this  as  a final 
judgment. 

Tidd,  in  his  excellent  work  on  Practice,  volume  2,  page 
1134,  says:  “A  writ  of  error  is  an  original  writ,  and  lies 
when  a party  is  aggrieved  by  an  error  in  the  foundation, 
proceeding,  judgment  or  execution  of  a suit  in  a court  of 
record.  And  whenever  a new  jurisdiction  is  erected  by  act 
of  parliament,  and  the  court  or  judge  that  exercise  this 
jurisdiction  act  as  a court  or  judge  of  record  according  to 
the  course  of  the  common  law,  a writ  of  error  lies  on  that 
judgment,  but  when  they  act  in  a summary  way,  or  in  a 
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new  course  different  from  the  common  law,  then  writ  of 
error  lies  not,  but  a certiorari.” 

In  Bacon’s  Abridgment,  volume  3,  page  330,  the  doc- 
trine is  laid  down  as  follows : “ Where  the  primary  tribu- 
nal Is  a court  of  record,  a writ  of  error  is  the  proper  pro- 
cess for  the  removal  of  the  proceedings  when  they  were 
according  to  the  course  of  the  common  law  in  the  first 
instance,  or  have  assumed  a common  law  shape  subse- 
quently ; but  when  they  are  summary,  or  the  magistrate  is 
not  the  .judge  of  a court  of  record,  the  remedy  is  by  certio- 
rari.” In  the  case  of  Huse  v.  Grimes,  2 N.  H.  210,  the 
conrt  say:  “A  writ  of  error  is  grantable  ex  debito  just i- 
ciae ; it  is  a matter  of  right,  and  lies  in  all  cases  where  the 
court,  whose  proceedings  are  complained  of,  acts  as  a court 
of  record  according  to  the  course  of  the  common  law.” 

“A  certiorari  is  said  to  lie  in  all  cases  where  a writ  of 
error  does  not.  As  it  respects  individuals,  it  issues  ex  mero 
gratia  on  petition.  It  lies  to  remove  indictments  from 
inferior  jurisdictions  to  the  court  of  king’s  bench  for  trial ; 
also,  to  reverse  the  doings  of  inferior  jurisdictions,  whose 
powers  are  given  them  by  statute,  whose  mode  of  proceed- 
ing is  unknown  to  the  common  law,  and  who  render  their 
doings  effectual  not  by  a judgment  technically  called,  but 
by  orders  to  be  executed  in  a'  summary  way,  such  as 
orders  for  laying  out  of  highways  and  removal  of  pau- 
pers.” While  the  right  to  file  an  interplea  in  the  method 
pursued  below  is  derived  from  the  statute,  yet  the  statute 
does  not  point  out  the  mode  of  trial  or  the  nature  of  the 
judgment  to  be  rendered ; these  are  both  governed  by  the 
common  law.  The  issues  are  joined,  trial  by  jury  had, 
verdict  pronounced  and  judgment  awarded.  The  court  is 
a court  of  record,  and  its  proceedings  are  all  in  accordance 
with  the  common  law.  Taking  the  distinction  betweeu  a 
writ  of  error  and  a certiorari  laid  down  by  the  New  Hamp- 
shire court  to  be  a true  one,  into  which  class  of  cases 
therein  named  does  the  one  at  bar  necessarily  fall  \ Here 
was  a judgment  rendered  in  a court  of  record  proceeding 
according  to  the  conrse  of  the  common  law.  The  judg 
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ment  was  a common-law  judgment,  and  not  an  order  to 
carry  into  effect  certain  proceedings  in  a summary  way. 
This  case  then  has  all  the  requisites  to  be  the  foundation  of 
a writ  of  error.  The  other  points  mentioned  by  counsel  for 
defendants  will  be  decided  when  properly  brought  before 
us. 

The  motion  to  dismiss  the  writ  of  error  must  be  denied. 

Modem  denied. 

Crcici*:  Jkxme  v Glenn,  1 Colo.  503. 


Peddie  v.  Donneli.'1*. 

Plkadi pfo  — variance  may  be  alleged  under  non  eel  factum.  In  debt  on  a 
promissory  note,  the  defendant  may  take  advantage  of  a misdescription  of 
tbe  note  under  the  plea  of  non  cel  faclum. 

Pl.EADJJto  — variance  in  description  of  note.  In  an  action  against  two  it  was 
alleged"  that  tliedefendants  made  tlieir  note,  tbe  said  Abrntn  D.  Bevan  by 
the  name  and  stylo  of  A.  D.  Bevan,"  and  the  note  was  signed  by  A.  D.  Bevan 
and  his  co-defendant.  Held,  that  there  was  no  variance,  and  there  was  no 
ground  of  demurrer  to  the  declaration. 

Pi.eadixo  — contemporaneous  agreement  as  defense  to  a note.  In  an  action  on 
a promissory  note  if  tbe  defendant  sets  np  a contemporaneous  agreement 
modifying  the  note,  he  must  allege  in  his  plea  that  the  agreement  was  in 
writing. 

Error  to  Probate  Court , .Jefferson  County. 

The -first  plea  of  defendant  Peddie  was  non  est  factum 
verified  by  the  oath  of  the  defendant.  In  his  second  plea 
defendant  Peddie  alleged  that  the  action  was  brought  on 
the  note  described  in  the  declaration  only,  and  that  the  note 
was  given  by  defendant  Bevan  and  himself  for  money  bor- 
rowed by  Bevan  to  enable  him  to  go  to  St.  Louis,  to  sell 
mining  property  belonging  to  the  plaintiff,  and  that  it  was 
agreed,  between  plaintiff,  Bevan  and  himself,  at  the  time  the 
money  was  borrowed,  that  the  same  should  be  repaid  out 
of  the  proceeds  of  the  sale  of  the  said  mining  property,  and 
that  said  sum  of  money  should  not  be  repaid  uutil  Bevan 
sold  the  property,  which  event  had  not  occurred. 
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It  was  not  alleged  that  this  agreement  was  in  writing. 

The  promissory  note  given  in  evidence  was  as  follows : 

“Brecken  ridge,  1868. 

“ Colorado  Terry , Oct.  3. 

“ Fonr  months  after  date  we,  or  either  of  us,  promise  to  pay 
to  Charles  Donnelly,  or  order,  the  sum  of  ($300)  three  hun- 
dred dollars  lawful  money,  for  value  received,  with  interest 
at  the  rate  of  three  per  cent  per  month  until  paid. 

“A.  D.  Bevan.  [l.  8.] 
“Andrew  Peddie.”  [l. s.] 

The  court  below  gave  judgment  for  the  plaintiff. 

Mr.  George  W.  Purkins,  for  plaintiff  in  error. 

Messrs.  Miller  & Markham,  for  defendant  in  error. 

Wells,  J.  We  agree  with  counsel  for  the  plaintiff  iu 
error,  that  the  plea  of  non  est  factum  was  sufficient  to 
give  advantage  of  any  variance  between  the  obligation 
counted  upon  and  the  allegations  descriptive  thereof,  but 
we  are  not  able  to  agree  that  the  alleged  variance  exists  in 
this  case.  The  count  avers  that  “the  defendants  hereto- 
fore, to  wit,  on,  etc.,  at,  etc.,  the  said  Abram  D.  Bevan,  by 
the  name  and  style  of  A.  D.  Bevan,  made  their  certain 
writing  obligatory,”  and  out  of  the  words  “the  said  Abram 
D.  Bevan,  by  the  name  and  style  of  A.  D.  Bevan.”  it  is 
argued  the  variance  arises ; for  it  is  said  hereby  it  appears 
that  the  obligation  was  on  its  face  the  deed  of  Bevan  only, 
whereas  that  offered  in  evidence  was  subscribed  and  sealed 
by  both  the  defendants.  It  appears  to  us,  however,  that 
the  words  of  the  declaration  last  quoted  are  to  be  read  as 
if  written  in  parenthesis,  importing  description  of  the  man- 
ner in  which  the  defendant  Bevan  executed  the  writing,  and 
not  as  contradicting  what  is  also  alleged,  “that  the  defend- 
ants made  their  writing  obligatory.” 

And  this  disposes  of  the  objection  that  the  demurrer  to 
the  special  plea,  interposed  in  the  court  below,  should  have 
been  sustained  to  the  first  count  of  the  declaration.  There 
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was  no  substantial  defect  in  that  count  to  which  the  demur- 
rer could  have  been  extended.  The  only  question  remain- 
ing is,  as  to  the  sufficiency  of  the  special  plea. 

If  this  were  a new  question  we  might  be  inclined  to  doubt 
whether  the  language  of  the  plea  ought  not  to  be  construed 
as  importing  that  the  supplemental  undertaking,  upon 
which  the  defendant  relies,  was,  as  the  law  requires,  in 
order  that  it  should  be  effectual,  in  writing ; for,  though  it 
appears  to  be  well  settled  that  a promise  in  writing,  abso- 
lute, may  not,  by  parol,  be  turned  into  a promise  upon  con- 
dition ( Hoare  v.  Graham,  3 Camp.  57 ; Hausen  v.  Walker, 
1 Stark.  301 ; Free  v.  Hawkins,  8 Taunt.  02 ; Woodbridge 
v.  Spooner,  3 Barn.  & Aid.  233  ; Mosely  v.  Robinson,  10  B.  & 
C.  729 ; Brovm  v.  Langley.  4 M.  & Gr.  473),  yet  this  seems 
to  be  rather  a rule  of  evidence  than  of  pleading,  and  the 
defendant  having  set  forth  an  agreement  which,  if  estab- 
lished, will  bar  the  plaintiff  of  his  present  action,  it  would 
seem  that  this  ought  to  suffice,  although  he  has  not  shown 
by  what  manner  of  evidence  lie  will  sustain  his  plea. 

Nevertheless,  it  has  uniformly  been  held,  so  far  as  the 
authorities  have  come  to  our  notice,  that,  if  plaintiff  count 
upon  a writing,  and  the  plea  show  an  agreement  contempo- 
raneous and  modifying  its  terms,  it  must  show  that  this 
agreement  also  was  in  writing.  Mease , Executor,  v.  Mease , 
1 Cowp.  47;  Wells  v.  Baldwin , 18  Johns.  40;  Miller  v. 
Wells,  46  111.  49.  And,  if  it  fail  in  this,  plaintiff  may  de- 
mur generally. 

The  judgment  of  the  probate  court  is,  therefore,  affirmed. 

Affirmed. 


Naohtrikb  v.  Stoner. 

Nkw  trial  — damage*  in  trespass  de  bonis.  Whore  it  appears  that  the 
defendant  procured  an  Inferior  court  to  issue  an  attachment  in  a case  not 
warranted  by  law,  and  to  give  judgment  upon  constructive  service  for  a 
fictitious  demand,  and  sell  property  of  plaintiff  of  the  value  of  $300, » 
verdict  of  $750  damages  is  not  excessive. 
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Possession  in  trespass  de  bonis.  In  trespass  de  bonis  the  plaintiff  mast  show, 
that  at  the  time  of  the  alleged  trespass  he  was  in  possession  of  the  prop 
erty,  or  that  he  had  the  right  to  the  possession,  and  an  outstanding  pos- 
session in  a third  person,  with  the  right  to  retain  it  until  the  payment  of 
indebtedness  or  the  happening  of  some  other  event  will  defeat  the  plain- 
tiff’s  action. 

Possession  of  pledgee  extinguished  by  payment.  Where  the  plaintiff  pledged 
property  to  a third  party  to  secure  certain  indebtedness,  due  from  him  to 
such  party,  and  the  defendant,  in  order  to  levy  a writ  of  attachment  upon 
the  property,  paid  to  the  pledgee  the  amount  due  him  from  the  plaintiff, 
when  such  payment  was  made  the  right  of  possession  reverted  to  the 
plaintiff,  and  he  may  maintain  trespass  for  the  property. 

Possession  op  pledgee  determined  by  setting  up  adverse  title.  In  such  case 
the  defendant,  having  set  up  a title  inconsistent  with  the  lien,  cannot  claim 
to  have  acquired  the  pledgee’s  right  of  possession,  and  hold  under  the  hen. 
Trespass — justification  under  process  of  inferior  court.  Whoever  justifies 
or  asserts  any  right  under  the  sentence  or  judgment  of  a court  of  inferior 
jurisdiction  ought  to  be  required  to  show  the  substantial  regularity  of  its 
proceediugs  at  every  step. 

Attachment  whit  — which  recites  no  cause , is  irregular.  That  the  defendants 
reside  out  of  the  county  is  no  ground  for  issuing  au  attachment,  and  a 
writ,  in  which  this  is  recited  as  the  cause  of  attachment,  is  irregular  on  its 
face. 

Trespass  against  plaintiff  in  attachment  — when  proceedings  irregular.  Where 
the  proceeding  was  before  a justice  of  the  peace,  the  cause  of  attachment 
set  out  In  tho  affidavit  was  insufficient,  and  it  was  stated  in  the  writ  that 
the  defendants  reside  out  of  the  county  ; the  plaintiff  who  procured  the 
writ,  the  justice  of  the  peace  who  issued  it,  and  the  officer  who  executed 
it,  are  liable  to  the  defendants  in  trespass. 

The  affidavit  being  defective , the  rule  is  not  affected  by  the  power  of  amend- 
ment given  by  statute,  for  the  court  does  not  know  that  tho  facta  exist  upon 
which  a proper  affidavit  may  be  made. 

If  the  affidavit  had  been  sufficient  and  the  writ  had  falsely  recited  it,  the  court 
might  incline  to  a different  opinion. 

Error  to  Probate  Court , Lake  County 

The  record  of  the  court  below  consisted  of  certified  copies 
of  the  papers  filed  in  that  court,  together  with  some  informal 
minutes  of  the  proceedings  of  the  court 
The  judgment  was  in  the  following  form  : “ Thereupon, 

judgment  is  entered  in  favor  of  the  plaintiff,  William  Stoner, 
and  against  the  defendant,  Charles  Nachtrieb ; that  the  said 
plaintiff  have  and  recover  of  the  said  defendant  the  sum  of 
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$750,  being  the  damages  assessed  by  the  jury  in  said  case, 
with  costs.” 

At  tiie  trial  the  plaintiff  gave  in  evidence  that  defendant, 
on  the  10th  day  of  November,  A.  D.  1870,  filed  an  affidavit 
and  bond  with  George  B.  Berry,  a justice  of  the  peace  of 
Lake  county,  and  that  Berry  thereupon  issued  a writ  of 
attachment  against  the  plaintiff,  William  Stoner,  and  one 
Thomas  Murphy,  which  writ  was  levied  on  the  two  mares 
described  in  the  declaration,  and  was  returned  without  per- 
sonal service  on  Stoner  or  Murphy  ; that  the  cause  was  con- 
tinued by  the  justice  at  the  return  day  of  the  writ,  and  no- 
tices were  posted  as  directed  by  the  statute ; that,  upon  the 
adjourned  day,  said  justice  of  the  peace  gave  judgment 
against  Stoner  and  Murphy,  and  in  favor  of  Nachtrieb,  for 
$800  and  costs  of  suit;  that  the  two  mares  were  sold  under 
said  judgment  to  one  George  Holger,  who  was  requested  to 
purchase  them  by  Nachtrieb.  The  plaintiff  was  sworn,  and 
testified  that  he  purchased  the  mares  of  Murphy,  on  the  1st 
of  October,  1870 ; that  at  that  time  one  of  the  mares  was  in 
charge  of  John  Burnett,  and  we  directed  him  to  take  charge 
of  the  other  one ; that  Burnett  had  charges  against  Murphy 
of  $15,  and  there  was  an  understanding  that  Burnett  was  to 
keep  the  mare  till  he  got  his  pay  ; that  the  mares  were  worth 
$300  ; that  he  did  not  hear  of  the  suit  of  Nachtrieb  against 
Stoner  and  Murphy,  until  about  the  first  of  April ; that  wit- 
ness did  not,  nor  did  witness  and  Murphy  owe  Nachtrieb 
any  tiling  at  the  time  of  the  commencement  of  the  suit  before 
Berry.  Thomas  Murphy  testified  to  substantially  the  same 
facts. 

John  Burnett  testified  that  lie  delivered  one  of  the  mares 
to  the  constable  on  payment  of  his  charges,  which  amounted 
to  $15.  The  plaintiff  also  put  in  evidence  the  affidavit  and 
bond,  filed  with  the  justice  of  the  peace,  and  also  the  writ 
of  attachment  issued  by  him.  In  the  affidavit  it  was  alleged  : 
“ That  Thomas  Murphy  and  William  Stoner  have  departed 
for  the  purpose  of  defrauding  their  creditors,  and  are  about 
to  remove  their  property  to  his,  the  said  Charles  Nathrop’s, 
disadvantage  and  loss,  with  theintent  of  placing  it  beyond  the 
Vol.  I.— 64 
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reach  of  their  creditors.”  The  bond  was  made  to  the  con- 
stable as  obligee  therein.  Plaintiff  also  gave  in  evidence  a 
transcript  of  the  docket  of  the  justice  of  the  peace  in  the 
case  of  Nacliirieb  v.  Stoner  and  Murphy. 

In  the  writ  of  attachment  the  cause  recited  for  the  issuing 
thereof  was,  “ that  Thomas  Murphy  and  William  Stoner 
reside  out  of  the  county.”  The  defendant  gave  in  evidence 
that  Murphy  and  Stoner  bought  a ranche  of  him  for  $300, 
and  that  the  amount  was  still  unpaid  ; that  he  commenced 
suit  before  the  justice  of  the  peace  in  good  faith,  and  that 
the  mares  were  worth  $240. 

The  court  refused  to  instruct  the  jury  : “ That  if  any  per- 
son had  a lien  upon  the  property  named  in  the  plaintiff’ s 
declaration,  by  which  any  sum  of  money  was  to  be  paid  by 
the  plaintiff  before  he  could  reduce  the  same  into  his  pos- 
session, they  should  find  for  the  defendant.” 

Upon  request  of  the  plaintiff,  the  court  instructed  the 
jury:  “That  by  his  record,  as  appears  in  evidence,  the 

magistrate  had  no  jurisdiction  which  would  justify  the  seiz- 
ure of  any  property  of  William  Stoner,  and  if  the  jory 
believed,  from  the  evidence,  that  the  horses  in  question  were 
seized  in  that  suit  under  the  affidavit,  writ  and  bond  referred 
to,  it  does  not  amount  to  a justification,  and  the  jury  should 
find  for  the  plaintiff.”  There  were  other  instructions  which 
it  is  not  necessary  to  refer  to. 

Mr.  M.  Benedict,  for  plaintiff  in  error. 

Messrs.  Hugties  & Moerison,  for  defendant  in  error. 

Wells,  J.  The  record,  which  has  been  certified  to  us, 
contains  many  gross  irregularities,  and  the  original  appears 
to  have  been  made  up  without  the  slightest  knowledge  of 
what  matters  the  record  of  a court  ought  or  ought  not  to 
contain.  Nevertheless,  sufficient  appears  to  show  that  the 
judgment  complained  of  was  given  at  a term  of  the  probate 
court,  convened,  constituted  and  held  in  accordance  with 
law.  The  objections  urged  on  the  part  of  the  plaintiffs  in 
error  in  this  respect  are  therefore  not  well  taken. 
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Neither  are  we  disposed  to  interfere  with  the  judgment  in 
respect  of  the  damages  awarded  by  the  jury.  The  plaintiff 
in  the  coart  below  complained  in  effect,  that  the  defendant 
had  procured  an  inferior  court  to  issue  an  attachment 
against  the  plaintiff’s  estate  in  a case  where  such  process 
was  unwarranted  by  law,  and  to  give  judgment  and  direct 
a sale  of  the  estate  upon  mere  constructive  notice  of  the 
proceeding,  he  being  then  a resident  of  the  territory,  and 
entitled  to  actual  notice  by  service  of  process  ; that  by  virtue 
of  the  sale  so  ordered,  the  defendant  had  possessed  himself 
of,  and  converted  to  his  own  use,  property  of  the  plaintiff 
to  the  value  of  several  hundred  dollars,  and  that  all  this  was 
done  in  the  prosecution  of  a pretended  claim  of  indebtedness 
which  never  existed.  The  jury  have  found  that  the  facts 
are  as  asserted  by  the  plaintiff ; the  evidence  warrants  the 
finding,  and,  as  we  think,  makes  a strong  case  for  the  award 
of  punitory  damages,  and  the  amount  allowed  by  the  jury 
does  not  seem  to  us  to  be  excessive. 

The  oircumatance,  that  before  the  alleged  trespass  a por- 
tion of  the  property  was  in  the  possession  of  a third  person 
who  had  a special  property  therein  by  way  of  lien  or  pledge, 
does  not,  as  we  think,  have  the  effect  to  defeat  the  plaintiff’s 
action  or  modify  the  rule  of  damages.  True,  it  is,  in 
general,  that  in  trespass  de  bonis  the  plaintiff  must  show, 
that  at  the  time  of  the  trespass  complained  of  lie  had  actual 
possession  of  the  goods,  or  had  property  therein,  either 
general  or  at  least  special,  with  the  right  to  the  immediate 
possession,  and  an  outstanding  possession  in  a third  person, 
with  the  right  in  such  person  to  retain  it  until  the  discharge 
of  an  indebtedness  or  the  happening  of  some  other  condition 
might,  with  reason,  be  said  to  disable  the  general  owner 
from  bringing  trespass.  Gauche  v.  Mayer , 27  111.  134  ; 
Thorpe  v.  Burling , 11  Johns.  285  ; Gay  v.  Smith,  38  N.  H. 
171. 

For  in,  such  case  the  interest  of  the  general  owner  is  merely 
reversionary  and  not  present,  and  for  an  injury  to  such 
interest  case  lies  but  not  trespass.  But,  in  the  present  case, 
the  demand  for  which  the  goods  had  been  held  in  pledge 
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was  paid  off  by  the  plaintiff  in  the  attachment,  now  plaintiff 
in  error,  before  the  levy,  which  involves  the  trespass  com- 
plained of,  and  we  think  this,  by  construction  of  law, 
restored  the  general  owner  to  his  possession,  for,  though  the 
pledgee  of  goods  may  clearly  enough  transfer  possession 
thereof  to  another,  as  his  servant  or  bailee,  without  waiver 
of  his  lien,  and  though,  as  we  conceive,  any  third  person 
may  advance  to  the  pledgee  his  demand,  receiving  posses- 
sion of  the  goods  as  his  security,  and  may  lawfully  retain 
such  possession  until  repaid  his  advances,  yet  the  authori- 
ties appear  to  be  uniform,  that  if  the  pledgee  or  lienholder 
set  up  any  title  or  claim  inconsistent  with  or  independent 
of  the  lien,  this  will  amount  to  a waiver  thereof.  3 Pars, 
on  Cont.  244. 

Therefore,  inasmuch  as  the  possession  of  the  constable  who 
levied  the  attachment  complained  of  was  from  the  begin- 
ning independent  of  and  hostile  to  the  lien  by  which  the 
property  had  before  been  held  — the  very  purpose  for  which 
the  money  was  advanced  to  the  pledgee  being  to  enable  the 
officer  to  proceed  with  the  property  in  a manner  inconsistent 
with  the  lien  — it  cannot  be  said  that  this  incumbrance  or 
special  property  followed  the  goods  into  the  custody  of  the 
constable.  On  the  contrary,  by  the  payment  of  the  amount 
for  which  the  goods  had  before  been  held,  the  lien  was  dis- 
solved and  the  right  to  the  immediate  possession  was  eo  in- 
stanti  restored  to  the  general  owner. 

There  remains  to  be  considered  the  question  to  which  the 
argument  was  chiefly  directed,  whether  the  plaintiff’s  ac- 
tion was  rightly  conceived,  that  is  to  say,  whether  trespass 
lies  here  or  case.  Upon  this  question  we  are  not  without 
authority,  though  it  is  to  be  regretted  that  the  authorities 
are  not  in  strict  accord.  It  appears  to  be  well  settled,  that 
if  an  inferior  court  assume  to  extend  its  process  to  a case 
wherein  it  is  not  warranted  by  law,  both  the  magistrate  and 
the  party  who  instigates  the  unlawful  proceeding  are  liable 
in  trespass,  and  that  although  the  cause  or  matter  be  within 
the  jurisdiction  of  the  court  or  magistrate  in  general,  yet  if 
there  be  some  prerequisite  prescribed  by  law  to  the  exer  i 
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cise  of  such  jurisdiction,  and  the  process  issue  without  such 
prerequisite,  all  parties  concerned,  save  the  ministerial  offi- 
cer, where  the  process  fails  to  disclose  irregularity  upon  its 
face,  are  trespassers. 

Vosburg  v.  Welch,  11  Johns.  176  ; Chirr y v.  Pringle , 
id.  444  ; Adkins  v.  Brewer , 3 Cow.  206  ; Reynolds  v.  Orvis, 
7 id.  271 ; Grumon  v.  Raymond,  1 Conn.  40  ; Polk  v.  Slo- 
cum, 3 Blackf.  422  ; Barkeloo  v.  Randall,  4 id.  476 ; Davis 
v.  Bush,  id.  330. 

Some  of  the  cases  to  which  I have  referred  are  directly  to 
the  point  that  the  affidavit  and  bond  required  by  statute  are 
essential  prerequisites  to  the  issuance  of  the  writ  of  attach- 
ment, and  that  without  these  no  jurisdiction  is  acquired  ; 
and  this  seems  to  be  adjudged  also  in  Wight  v.  Warner, 
1 Doug.  (Mich.)  384  ; Mantz  v.  llandhy,  2 Hen.  & Munf. 
308 ; Clark  v.  Roberts,  Breese,  285  ; Matter  of  Faulkner, 
4 Hill : Staples  v.  Fairchild,  3 Comst.  41  ; Shivers  v.  Will- 
son,  6 Harr.  & J.  130  ; and  in  other  cases  which  were  cited 
at  the  bar. 

In  some  courts,  indeed,  it  has  been  held,  both  where  the 
question  arose  directly  and  where  it  arose  in  a collateral 
proceeding,  that  a failure  to  comply  with  the  statutory  pre- 
requisites will  avoid  the  wiit  and  all  subsequent  proceed- 
ings even  in  a court  of  general  jurisdiction.  Whitney  v. 
Brunette,  16  Wis.  68  ; Willson  v.  Arnold,  6 Mich.  98  ; 
Greenvaull  v.  Farmers'  Bank,  2 Doug.  (Mich.)  498. 

I do  not  discover  that  any  of  these  cases  are  upon  stat- 
utes, essentially  different  from  our  own  so  far  as  concerns 
the  requirements  of  the  affidavit  and  security,  or  so  far  as 
relates  to  the  effect  and  consequences  of  an  omission  in  this 
respect ; and  though  we  are  not  prepared  to  hold,  with  the 
cases  last  cited,  that  defects  in  the  affidavit  or  bond  given 
shall,  in  superior  courts  of  general  jurisdiction,  invalidate 
the  subsequent  proceedings,  yet  we  think  this  may  well  be 
asserted  as  the  rule  where  the  proceeding  is  in  an  inferior 
court,  not  of  record  (at  least  where  the  defect  is  a substan- 
tial one),  whether  the  question  arise  directly  or  collaterally  ; 
for  as  to  these  latter  courts  no  one  ought  to  be  at  liberty  to 
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assume  that  their  proceedings  are  regular  either  in  form  or 
substance  ; whoever  justifies  or  asserts  any  right  under  the 
sentence  or  judgment  of  such  a court  ought  to  be  required 
to  show  the  substantial  regularity  of  its  proceedings  at 
every  step.  There  ought  to  be  no  exception  to  this  rule 
save  in  favor  of  the  ministerial  officer  who  executes  process 
regular  upon  its  face.  The  cases  of  Voorhies  v.  Bank  of 
the  United  States,  10  Pet.  449  ; Cooper  v.  Reynolds,  10 
Wall.  320;  Ludlow  v.  Ramsey,  11  id.  582,  have  been  some- 
times thought  to  assert  the  doctrine  that  jurisdiction  may 
be  acquired  by  seizure  of  the  estate  of  the  defendant,  so  as 
to  empower  the  court,  under  whose  process  the  seizure  is 
made,  to  award  sale  of  such  estate  whether  the  require- 
ments of  the  law  antecedent  to  obtaining  the  writ  have 
been  complied  with  or  not. 

But  in  the  first  of  these  cases  the  court  expressly  affirm 
the  principle  that  “ all  the  requisitions  of  the  law  are  con- 
ditions precedent,  which  must  be  performed  before  the 
power  of  the  court  to  order  a sale  can  arise,”  and  the  title 
there  in  controversy  was  sustained  upon  the  ground  that 
the  statute  under  which  the  attachment  proceeding  was  had 
did  not  prescribe  what  should  be  received  as  evidence  of 
compliance  with  its  requirements  in  this  respect,  or  direct 
that  any  record  of  such  compliance  should  be  preserved, 
and  the  question  being,  therefore,  left  to  depend  upon 
those  general  principles  of  law  by  which  the  validity  of 
sales  under  judicial  process  are  determined,  and  it  appear- 
ing of  record  that  the  writ  issued  was  that  prescribed  by 
law,  or,  to  use  the  language  of  the  opinion,  “the  same  as 
prescribed  by  law,”  the  court  thereby  acquired  jurisdic- 
tion of  the  cause  of  action  and  the  property.  The  record 
was  silent  as  to  whether  the  requisites  of  the  statutes  ante- 
rior to  the  issuing  of  the  writ  had  or  had  not  been  com- 
plied with  ; and,  as  we  understand  the  opinion,  the  conrt 
supply  the  omissions  of  the  record  in  this  respect  by  the 
application  of  the  maxim  omnia  rite  esse  acta. 

So  in  Ludlow  v.  Ramsey  the  proceeding  was  by  bill  to 
vacate  the  sale  for  insufficiency  of  the  affidavit.  The  court 
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Held  tlie  affidavit  sufficient  in  substance,  but  referring  to 
what  bad  before  been  decided  in  Cooper  v.  Reynolds , and 
pursuing  the  doctrine  of  that  case,  say  that  the  sole  question 
is,  whether  the  court  obtained  jurisdiction  ; that  its  general 
j urisdiction  of  such  process  is  not  denied  ; and  that  the  writ 
of  attachment  in  the  particular  case  “appears  to  be  in  due 
form  of  law,  and  to  have  been  regularly  served  upon  the 
property,  so  that  the  court  became  fully  possessed  of  juris- 
diction in  the  case.”  So  in  Cooper  v.  Reynolds , Miller,  .T., 
who  delivered  the  opinion,  says : 

‘ ‘ It  seems  to  us  that  the  seizure  of  the  property,  or  that 
which  in  this  case  is  the  same  in  effect,  the  levy  of  the  writ 
of  attachment  upon  it,  is  the  oue  essential  requisite  to  juris- 
diction, as  it  unquestionably  is  in  proceedings  purely  in  rem. 
Without  this  the  court  can  proceed  no  further  ; with  it  the 
court  can  proceed  to  subject  that  property  to  the  demand  of 
the  plaintiff.  If  the  writ  of  attachment  is  the  lawful  writ  of 
the  court,  issued  in  proper  form,  under  the  seal  of  the  court, 
and  is  by  the  proper  officer  levied  upon  property  liable  to 
attachment  when  such  writ  is  returned  into  court,  the  power 
of  the  court  over  the  res  is  established.  The  affidavit  is  the 
preliminary  to  the  issuing  of  the  writ.  It  may  be  a defect- 
ive affidavit,  or  possibly  the  officer  whose  duty  it  is  to  issue 
the  writ  may  have  failed  to  observe  all  the  requisite  formali- 
ties, but  the  writ  being  issued  and  levied,  the  affidavit  has 
served  its  purpose,  and  though  a revisory  court  might  see 
in  some  such  departure  from  the  strict  direction  of  the  stat- 
ute sufficient  error  to  reverse  the  judgment,  we  are  unable 
to  see  how  that  can  deprive  the  court  of  the  jurisdiction  ac- 
quired by  the  writ  levied  upon  the  defendant’ 8 property.” 
It  appears  to  me,  that  while  in  the  cases  referred  to  the 
supreme  court  of  the  United  States  have  gone  much  beyond 
the  courts  of  most  of  the  States  in  sustaining  judicial  proceed- 
ings of  the  character  now  under  consideration,  yet  that  they 
cannot,  with  accuracy,  be  said  to  go  further  than  this,  to  wit: 
That  defects  in  the  affidavit  or  other  preliminary  steps 
shall  be  disregarded,  if  by  a writ  substantially  perfect, 
and  not  showing  upon  its  face  any  omission  of  the  previous 
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requirements  of  the  statute,  the  proper  officer  of  the  court 
lias  seized  the  estate  of  the  defendant  within  the  territorial 
jurisdiction.  But  I conceive  it  to  be  clearly  the  doctrine  of 
these  cases  that  there  must  be  a perfect  writ. 

Under  our  system,  it  is  true,  a perfect  writ  upon  a defect- 
ive affidavit  cannot  be,  for  the  statute  requires  the  affidavit 
to  be  recited  in  the  writ,  but  elsewhere  the  two  may  per- 
haps concur. 

Now  the  present  case  is  clearly  distinguishable  from  the 
cases  in  the  supreme  court  of  the  United  States,  in  this: 
that,  while  in  all  of  these  the  writ  issued  out  of  a court  of 
general  jurisdiction,  and  was  fair  upon  its  face,  here  the 
writ  is  out  of  an  inferior  court,  and  recites  as  the  ground 
of  its  issuance  that  “oath  lias  been  made  that  the  defend- 
ants reside  out  of  this  county,”  which  was  no  ground  in 
any  case.  The  writ  was,  therefore,  absolutely  void,  and 
would  not  have  availed  to  protect  even  the  ministerial  offi 
cer  who  executed  it. 

It  was  argued  at  the  bar,  however,  that  no  writ  of  attach- 
ment can,  under  our  statute,  be  held  void,  whatever  its 
defects ; for,  it  is  said,  notwithstanding  any  deficiency 
therein,  or  in  the  affidavit  or  bond,  the  same  may  not  be 
quashed,  but,  by  the  eighth  section  of  the  statute,  shall 
be  amended,  and  what  is  void  cannot  be  made  valid  ; and, 
therefore,  it  is  concluded,  absolute  invalidity  cannot  be 
predicated  of  process  which,  by  positive  law,  is  suscepti- 
ble of  amendment. 

This  same  distinction  is  frequently  taken  in  the  books, 
and  seems,  in  some  cases,  to  have  been  thought  applicable 
to  cases  like  the  present  — as  in  Owens  v.  Starr,  2 Lit.  230  ; 
and  Booth  v.  Bees,  26  111.  48,  in  which  latter  case  it  was 
held  that  a writ  of  attachment,  issued  upon  affidavit,  aver- 
ring the  statutory  causes  upon  information  merely,  should 
protect  even  the  justice  of  the  peace  who  issued  it,  and  the 
plaintiff  who  procured  it.  But  we  conceive  that  the  ques- 
tion, whether  it  may  or  may  not  be  within  the  power  of  the 
court  to  allow  an  amendment  of  any  particular  process,  is 
not,  in  all  cases,  decisive  of  the  other  question,  whether 
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such  process  may  or  may  not  suffice  to  sustain  a judgment 
given  thereon.  In  the  present  case  it  cannot  be  said  that 
the  writis  amendable  (and,  therefore,  voidable  merely)  in  the 
sense  in  which  the  word  is  generally  used  in  the  books,  for 
the  defect  here  is  such  that  there  can  be  no  amendment  of 
the  writ,  without  a new  affidavit  of  facts  not  now  appearing ; 
and  there  cannot  be  such  further  affidavit  unless  the  reqni 
site  facts  exist,  which  does  not  now  appear.  Therefore  it 
cannot  now  be  known  that  the  statutory  power  of  amend- 
ment can  ever  be  called  into  exercise,  or  the  writ  ever  be 
amended ; and  we  are  not  able  to  agree  that  one  who  has, 
to  his  own  profit  and  his  neighbor's  injury,  set  in  motion 
the  process  of  the  law  “ to  which,  by  his  own  showing,  lie 
is  not  entitled,  ought  to  be  protected  by  that  process ; ” 
because,  possibly,  upon  a state  of  facts  not  shown,  he 
might  have  obtained  leave  to  correct  his  errors  and  per- 
fect his  writ,  and  so  it  was  held  in  Whitney  v.  Brunette. 

If  the  original  affidavit  had  been  sufficient,  and  the  writ 
had  falsely  recited  it,  we  might  incline  to  a different 
opinion  ; but  upon  this  record  as  it  now  stands,  it  does 
not  appear  that  the  defects  in  this  process  could  have  been 
corrected. 

The  judgment  of  the  court  below  is  affirmed,  and  the 
defendant  in  error  will  recover  his  costs  in  this  court. 

Affirmed. 

Exnmjutr  Pamaowj,  Whktiii®  Pro  men.  — In  con«li1»Tlmr  tlio  qur^tlon  vrh«*th«*r  exem- 
plary tlamitfces  are  ever  proper,  tho  principal  case  was  cltctl  us  an  Instance  ol  tLelr  allowance: 
Murphy  v.  Jt'jbbs , 7 Colo,  &T&. 


Loveland  v.  Sears. 

Amendment  of  sheriff* t return  after  judgment.  Upon  leave  of  court  a sheriff 
may  amend  his  return  on  a summons  at  a term  subsequent  to  that  at 
which  judgment  was  rendered,  and  after  the  record  has  been  removed  to 
the  supreme  court. 

Bill  of  exceptions  — when  necessary.  Error  cannot  be  assigned  as  to  the 
- damages  awarded  in  the  court  below,  unless  the  evidence  upon  which  the 
finding  was  made  is  preserved  in  the  record. 

Pleading  — one  good  count  iciU  support  general  verdict.  It  cannot  be  objected 
that  one  count  in  a declaration  is  faulty,  if  there  is  one  good  count  to 
support  the  finding.  Rev.  Stat.  500. 

V ol.  I.  — 65 
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Practice  — referring  note  to  dork  to  compute  amount  due.  Where  a judge  ol 
probate  court  acta  as  bis  own  clerk,  it  la  not  neceaeary  to  refer  a note  on 
which  action  is  brought  to  the  clerk  to  compute  the  amount  due  thereon. 
Misnomek  — omission  of  word  “ junior  " in  record  of  judgment.  The  word 
" junior  " is  no  part  of  a name,  and  where  a plaintiff  in  the  summons  and 
declaration  affixed  the  letters  “ jr.”  to  his  name,  the  omission  of  those  let 
tors  in  the  record  of  judgment  is  immaterial. 

Error  to  Probate  Court , Arapahoe  County. 

Messrs.  Miller  & Markham,  for  plaintiff  in  error. 

Mr.  E.  L.  Smith,  for  defendant  in  error. 

Bedford,  J.  This  was  an  action  of  apsnmpsit  instituted 
in  the  probate  court  of  Arapahoe  county  on  the  28th  day  of 
December,  1867,  on  a promissory  note  executed  by  Love- 
land to  Cook  & Co.,  and  by  them  duly  assigned  to  Sears. 
The  summons  was  issued  on  the  same  day,  and  the  return 
of  the  sheriff  shows  that  it  was  served  on  the  29th  of  Decem- 
ber, 1867.  At  the  February  term,  1868,  of  that  court,  judg- 
ment was  rendered  by  default  against  Loveland,  for  $1,650.60. 
This  writ  of  error  was  sued  out  to  reverse  this  judgment  and 
a supersedeas  was  granted.  At  the  present  term  of  this 
court  the  defendant  in  error,  by  his  attorney,  filed  his  affi- 
davit and  also  that  of  Richard  Sopris,  the  sheriff,  who  served 
the  summons,  showing  that  the  date  of  the  return  of  service 
of  the  summons  was  erroneous.  On  this  showing  he  was 
allowed  to  file  a supplemental  record.  It  further  appears 
that  the  defendant  in  error  appeared  before  the  probate 
court  and  made  application  to  have  the  return  amended,  so 
as  to  show  that  service  was  made  on  the  28th  of  December 
instead  of  the  29th.  The  plaintiff  in  error  appeared  by  his 
attorney.  The  notice  given  of  the  application  to  amend  was 
brief,  but  it  does  not  appear  that  further  time  was  required 
by  plaintiff’s  attorney.  The  court,  on  hearing  the  evidence  of 
the  sheriff,  allowed  the  return  to  be  amended.  These  facts 
appear  in  the  supplemental  record  filed  at  this  term.  The 
first  error  assigned  is  that  the  court  below  permitted  the 
amendment  to  be  made.  In  the  case  of  Moore  v.  7 Tie  Pro 
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pie,  3 Gilm.  153,  amendments  of  this  kind  are  regarded  as 
matters  of  course  and  that  no  resistance  can  be  made  to  such 
application.  Should  the  sheriff  make  a false  return  he  is 
responsible  for  the  consequences.  Morris  v.  Trustees , etc., 
15  111.  269  ; 33  id.  269  ; 53  id.  323. 

The  next  error  assigned  is,  that  the  judgment  is  in  excess 
of  the  amount  of  the  note.  There  is  no  bill  of  exceptions 
here  containing  the  note  and  we  can  make  no  computation 
to  ascertain  whether  such  be  the  fact. 

It  is  objected  that  there  is  one  bad  count  in  the  declara- 
tion and  that  the  finding  of  the  court  was  a general  one.  It 
is  sufficient  to  say,  there  is  one  good  count  and  that  will 
support  a general  finding. 

The  next  objection  is,  that  the  probate  judge  did  not  refer 
the  note  to  the  clerk  to  make  assessment  of  damages.  The 
probate  judge  filled  both  offices.  If  it  were  necessary  to 
refer  it  to  the  clerk,  in  this  case,  it  would  be  handing  the 
note  by  Jacob  Downing,  judge,  to  Jacob  Downing,  clerk, 
a ceremony  not  calculated  to  especially  advance  the  spirit 
of  j ustice. 

The  next  objection  is,  that  Sears  is  described  in  the  plead- 
ings and  summons  as  Jasper  P.  Sears,  Jr.,  and  that  the  judg- 
ment is  rendered  in  favor  of  Jasper  P.  Sears,  omitting  the 
letters  “Jr.”  The  word  “junior”  is  no  part  of  a name,  but  is 
merely  descriptive  of  the  person  ; and  is  usually  adopted  to 
designate  the  son,  when  the  father  bears  the  same  Chris- 
tian name,  as  well  as  family  name.  Padgett  v.  Lawrence , 10 
Paige,  170.  The  omission  to  add  the  word  “junior  ” to  Sears’ 
name  in  the  judgment  can  cut  no  figure,  as  the  judgment  re- 
cites that  “ said  plaintiff  do  have,”  etc.  This  shows  in  whose 
favor  the  judgment  was  rendered. 

W eare  unable  to  find  any  error  in  this  record. 

The  judgment  below  is  affirmed  at  the  cost  of  the  plaintiff 
in  error. 

Affirmed. 

AVKNDUCm  to  OmcKR’s  RKTrux  x Pnontss  are  In  the  Interest  of  tnstlee,  and 
unless  It  1h*  a how  n that  the  party  complaining  baa  been  deceived  or  misled  to  hw  prejudice, 
great  liberality  in  allowing  them  is  always  exercised:  McClure  v.  timUh,  11  Colo.  3UL 
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Hill  v.  The  People. 

Indictment  for  deliberate  and  premeditated  homicide.  An  indictment  lot 
murder  in  the  coinmou-law  form  is  sufficient  to  support  a conviction  for 
deliberate  or  premeditated  killing  under  the  act  of  1870.  (8  Seae.  70.) 

The  words  “ malice  aforethought  ” in  the  indictment  are  coextensive  in  meaning 
with  the  words  "deliberate  and  premeditated,”  and  a charge  that  a homicide 
was  committed  with  malice  aforethought,  comprehends  a case  of  deliber- 
ate and'  premeditated  killing. 

Construction  of  the  act  of  1870  relating  to  homicide.  The  words  " deliberate 
and  premeditated”  in  the  act  of  1870,  relating  to  homicide,  refer  to  the 
intention  of  the  accused  at  the  time  of  the  killing. 

Intention  it  matter  of  fact  to  be  proved.  Under  the  act  of  1870,  the  intention 
of  the  accused  at  the  time  of  the  killing  is  to  be  ascertained  by  the  jury 
upon  the  evidence,  and  cannot  be  made  the  subject  of  legal  presumption 
or  inference. 

Intention — presumption  of  fact.  The  intention  of  the  accused  may  be 
inferred  from  the  circumstances  attending  the  homicide,  and  is  therefore 
the  subject  of  a presumption  of  fact. 

Whether  the  intention  be  shown  by  evidence  of  antecedent  menaces,  former 
grudges,  lying  in  wait,  the  means  employed  to  effect  the  homicide  or  any 
other  circumstance,  the  evidence  is  to  be  submitted  to  the  jury  to  find  the 
fact  under  the  direction  of  the  law. 

A man  shall  be  presumed  to  intend  that  which  he  voluntarily  does,  and  aa 
intention  to  take  life  is  shown  by  the  use  of  a deadly  weapon. 

So,  also,  if  after  a quarrel  with  deceased  the  prisonur  went  away  and  armed 
himself,  and  returned  to  the  scene  of  the  combat,  intending  to  renew  the 
altercation  and  quarrel  with  deceased,  or  to  place  himself  in  the  presence 
of  deceased  with  the  purpose  to  provoke  deceased  to  renew  such  quarrel 
and  in  such  quarrel  to  make  use  of  the  pistol  in  repelling  the  assault  of 
deceased,  the  intention  of  the  prisoner  to  take  the  life  of  deceased  is 
shown. 

Instruction  as  to  presumption  of  intent.  It  is  the  duty  of  the  court  to  draw 
the  attention  of  the  jury  to  the  points  in  the  case  and  to  presumptions  of 
fact,  which  the  law  authorizes  them  to  deduce  from  the  evidence. 

And  in  the  present  case,  it  was  the  duty  of  the  court  to  lay  before  the  jury  the 
presumption  of  fact  respecting  the  intention  of  the  accused,  and  it  was 
the  duty  of  the  jury  to  yield  to  its  force  and  conclusivcness. 

The  jury  should,  however,  be  told  that  the  presumption  is  to  be  drawn  by 
them,  and  doeB  not  ariso  by  implication  of  law. 

An  instruction,  by  which  the  jury  were  probably  led  to  believe  that  they  were 
relieved  from  considering  the  intention  of  the  accused  aa  a fact  arising  in 
the  case,  is  erroneous. 

Tins  rnle  is  not  applicable  to  the  ordinary  inference  of  malice,  which  arises 
upon  proof  of  killing,  but  to  cases  of  deliberate  or  premeditated  homicide, 
under  the  act  of  1870. 
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Reasonable  doubt  in  ca*ts  of  homicide.  In  & criminal  cause,  where  the 
defense  is  based  upon  the  facts  and  circumstances  growing  out  of  the 
charge  Itself,  the  burden  of  proof  remains  on  the  government  throughout, 
to  satisfy  the  jury  of  the  guilt  of  the  defendant. 

In  such  case  it  is  error  to  charge  the  jury  that  circumstances  of  mitigation 
justification  or  excuse,  must  be  established  by  a fair  preponderance  of  te»- 
timony,  and  that  doubt  as  to  whether  the  killing  was  in  heat  of  blood  or 
with  malice,  would  not  be  sufficient  to  acquit  of  the  charge  of  murder. 

Error  to  District  Court,  ArapaJioe  County. 

The  indictment  was  in  the  common-law  form  for  murder. 

At  the  trial,  James  Whitsell  testified  : That  an  alterca- 
tion occurred  between  the  prisoner  and  the  deceased,  Elija 
Williams,  at  a saloon  in  Denver,  on  the  evening  of  the  15th 
of  July,  in  which  harsh  words  were  used  but  no  blows  were 
struck ; the  prisoner  went  away  and  returned  after  an  ab- 
sence of  half  or  three  quarters  of  an  hour  with  a pistol ; that 

prisoner  said  to  deceased,  “you  d d black  s — n of  a 

b ch,  I am  ready  for  you  now  ; ” that  one  George  Lyon 

seized  Hill,  and  a struggle  ensued  in  which  deceased  partici- 
pated, and  the  contending  parties  passed  into  a back  room, 
where  the  shooting  took  place.  Witness  did  not  see  the 
shooting  ; he  testified  that  the  deceased  was  not  armed. 

Thomas  J.  Martin  gave  the  following  account  of  the  second 
altercation  between  prisoner  and  deceased.  When  Hill  came 
in  I heard  him  say  to  Elije,  “ You've  called  me  a black  s — n 

of  a b h,”  and  Elije  says  “Yes,  and  what  are  you  going 

to  do  about  it Hill  says  to  Williams,  “ If  you  don' t take 
it  back  I’ll  hurt  you  Williams  jumped  up  from  his  seat 
and  started  towards  Hill ; Hill  drew  a pistol  from  his  coat 
pocket  and  says  to  Elije,  “ If  you  don’t  stay  back  I’ll  hurt 
you;”  George  Lyon  caught  Hill  by  this  time  and  pushed 
him  into  the  billiard  room,  drew  the  door  to  between  him 
and  Williams,  and  Mr.  Thompson  catched  Williams  in  the 
opposite  room.  Elije  pulled  Thompson  loose  from  him  and 
jerked  the  door  open  ; George  Lyon  says  to  Elije,  “ Why 
don’t  you  go  away  and  let  him  alone;”  George  still  had 
Hill,  holding  him,  and  Elije  still  made  way  toward  Hill, 
and  George  let  go  Hill  and  started  toward  bar-room  to 
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call  the  proprietor  of  the  house ; before  either  of  ’em  got 
back  from  bar-room  Hill  tired  a shot ; in  course  of  a minute 
or  so  after  the  shot  was  fired  Williams  clutched  Hill,  and 
they  tusseled  a minute  or  so,  and  Thompson  tried  to  part 
’em  ; finally,  either  he  parted  ’em  or  Williams  let  go,  I ain’t 
certain  which,  and  walked  off  from  him.  He  then  sat  down 
on  the  floor  first,  then  he  laid  down  on  flat  of  his  back ; 
that  is,  Williams  ; he  said  in  a minute  or  so  after  he  laid 
down,  “Who  done  it?’’  and  immediately  died  ; after  they 
were  separated,  Hill  immediately  left  the  room  and  went  out 
at  the  back  door  ; Hill  hit  Williams  when  he  shot ; the  shot 
hit  Williams,  and  I believe  it  hit  him  in  the  point  of  the 
heart,  I am  not  certain  ; I didn’t  examine  Williams  ; he  died 
three  or  five  minutes  after  the  shot;  I believe  Williams 
wasn’t  hurt  any  other  way  than  by  the  shot ; I don’t  know, 
and  saw  pistol  which  Hill  had ; it  was  a smallish  seven- 
shooter  ; this  shooting  occurred  in  Arapahoe  county,  I be- 
lieve, Colorado  territ  jry. 

Harrison  Bozier  testified : That  prisoner  said  to  deceased. 

when  he  returned  with  the  pistol : “ You  d ra  s — n of  a 

b h,  I am  here that  deceased  then  started  toward  pris- 

oner, and  a struggle  ensued,  during  which  the  fatal  shot  was 
fired. 

George  Lyon  testified  : That  he  took  the  prisoner  into  the 
back  room  and  fastened  the  door,  and  that  deceased  broke 

through  the  door  and  said,  “ Where  is  the  d d nigger ; 

I will  kill  him.”  Prisoner  told  deceased  to  keep  away; 
deceased  then  Bprang  at  prisoner,  and  prisoner  fired  the 
shot. 

Ira  Thompson  testified : That  when  prisoner  returned, 
deceased  said  to  him,  “ Hill,  you  back  here ;”  prisoner  said, 
“ I don’t  want  you  to  speak  to  me,  you  called  me  a s — n of 

a b h,  didn't  you  ;”  deceased  said  “Yes,  what  are  yon 

going  to  do  about  it ;”  prisoner  said  deceased  was  a 8 — n of 

a b h ; deceased  rose  from  his  seat,  jumped  on  the  top  of 

the  table  and  said,  “G  — dd n yon,  I will  kill  you 

witness  said.  “Williams,  don’t  hit  that  man;”  deceased 
said,  “G  — d d n the  nigger,  I will  kill  him.”  Lyon  thro 
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took  prisoner  out  and  witness  caught  hold  of  deceased  ; 
deceased  broke  away  from  liim  and  went  into  back  room  ; a 
struggle  followed  between  prisoner  and  deceased,  during 
which  deceased  forced  prisoner  against  the  wall,  and  raised 
his  hand  to  strike  him,  when  the  prisoner  fired  his  pistol. 

The  testimony  was  voluminous,  and  it  is  unnecessary  to 
insert  all  of  it.  Sufficient  has  been  stated  to  show  the 
principal  points. 

The  charge  to  the  jury  was  as  follows : 

If  the  homicide  charged  in  the  indictment  has  been 
established  by  the  evidence  to  have  been  committed  by  the 
prisoner,  the  law  in  the  first  instance  presumes  that  such 
killing  was  malicious  in  such  sense  as  to  hold  the  prisoner 
guilty  of  the  crime  of  murder.  The  burden  of  showing 
circumstances  of  mitigation,  justification  or  excuse  is  upon 
the  prisoner,  unless  such  circumstance  sufficiently  appears 
in  the  evidence  on  the  part  of  the  people. 

If  the  jury  find  the  prisoner  guilty  of  murder,  then  they 
must  also  consider  and  find  whether  such  murder  was  or 
was  not  premeditated. 

If  the  jury  believe,  from  the  evidence,  that  prisoner 
and  deceased,  shortly  prior  to  the  occasion  of  the  killing, 
had  an  altercation  or  controversy  in  which  deceased 
used  words  of  reproach  or  threats  toward  prisoner ; that 
prisoner  thereupon  went  away  from  deceased  and  returned 
presently  armed  with  a pistol,  intending  to  renew  the 
altercation  and  quarrel  with  deceased,  or  to  place  him- 
self in  the  presence  of  deceased  with  the  purpose  to  pro- 
voke deceased  to  renew  such  quarrel,  and  in  such  quar- 
rel to  make  use  of  the  pistol  in  repelling  the  assault  of 
deceased  in  case  deceased  should  assault  him ; and  that 
thereupon  the  prisoner  returning  with  either  such  purposes, 
the  altercation  was  renewed  either  by  prisoner  or  deceased, 
and  that  an  assault  and  struggle  followed,  and  that  the 
shot  whereby  deceased  came  to  his  end  was  fired  by  pris- 
oner during  such  struggle,  then  the  jury  ought  to  find 
prisoner  guilty  of  premeditated  murder,  without  reference 
to  who  gave  the  first  offense  or  was  the  aggressor  in  that 
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particular  occasion,  and  even  though  they  also  believe  from 
the  evidence  that  prisoner  was  in  danger  of  life  at  the  time 
of  the  shot  fired.  The  arming  and  returning  in  such  case 
raises  a presumption  of  a deliberate  purpose  to  kill,  and 
the  law  permits  no  man  to  take  life  even  in  defense  of  his 
own  life  in  a quarrel  which  he  himself  has  provoked.  And 
if  the  meeting  of  the  prisoner  and  deceased  upon  the  occa- 
sion of  the  homicide  was  but  casual  and  not  premeditated 
by  prisoner,  yet  if  prisoner,  at  such  meeting,  before  any 
advance  by  deceased  toward  him,  or  any  assault  offered  by 
deceased,  made  show  of  firearms,  accompanying  such  exhi- 
bition by  words  of  threatening  toward  deceased,  then  the 
jury  will  be  justified  in  regarding  the  prisoner  as  the  first 
aggressor,  and  as  having  provoked  the  assault  of  Williams 
which  ensued,  but  in  such  case  the  jury  should  find  the 
prisoner  guilty  merely,  and  not  guilty  of  murder  with  pre- 
meditation. But  if  the  jury  find  from  evidence  that  the 
meeting  and  altercation  of  prisoner  and  deceased,  upon  the 
occasion  of  the  shooting,  was  not  premeditated  by  defend- 
ant, as  supposed  by  the  foregoing  instruction ; that  the 
defendant,  before  the  killing,  attempted  in  good  faith  to 
evade  the  assault  of  deceased ; that,  by  reason  of  the  fierce- 
ness of  the  assault,  the  prisoner,  taking  into  account  the 
relative  strength  and  activity  of  himself  and  deceased,  and 
the  previous  threats,  if  any,  made  by  deceased,  was  justi- 
fied in  believing  that  he  could  not  escape  such  assault,  and 
that  from  such  assault  he  was  in  danger  of  life  or  limb  or 
great  bodily  harm,  then  prisoner  was  justified  in  taking  the 
life  of  deceased  to  prevent  such  injury. 

Prisoner  was  justified  in  believing  himself  unable  to  evade 
the  assault  of  deceased,  if  a man  of  reasonable  firmness 
placed  in  the  same  circumstances  would  have  indulged  the 
same  belief. 

It  is  not  necessary  to  justify  the  homicide  as  done  in  self 
defense,  that  defendant  should  show  that  he  was  in  actual 
danger  of  life  or  limb,  or  could  not  have  escaped  the  assault 
of  deceased ; it  is  sufficient  if,  under  all  the  circumstances 
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then  existing,  a man  of  reasonable  prudence  and  iirmness 
would  so  have  believed. 

After  the  jury  had  retired  they  were  recalled,  and  an 
instruction  not  here  recited  was  withdrawn  from  the  consid- 
eration of  the  jury  by  the  court.  The  court  then  proceeded 
to  instruct  the  jury  further,  as  follows: 

That  the  law,  in  the  first  instance,  presumes  every  accused 
person  innocent  of  the  crime  charged,  but  if  the  crime 
charged  be  murder,  and  if  the  killing  be  proven,  then  a pre- 
sumption arises  that  said  killing  was  malicious.  The  law, 
however,  makes  no  presumption  from  the  fact  of  the  killing, 
that  such  killing  was  deliberate,  but  requires  the  delibera- 
tion of  the  accused  to  be  proven  beyond  a reasonable  doubt 
before  he  can  be  found  guilty  of  premeditated  murder. 
But  the  presumption  of  malice  which  arises  from  the  fact 
of  the  killing,  devolves  upon  the  accused  the  burden  of 
showing  to  the  satisfaction  of  the  trial  jury  all  circumstances 
of  mitigation,  excuse  or  justification,  unless  such  circum- 
stances be  shown  in  the  prosecution,  and  unless  upon  con- 
sideration of  all  the  evidence,  both  on  the  part  of  the  people 
a nd  the  prisoner,  it  appears  by  a fair  preponderance  of  proof 
that  the  killing  was  done  in  lawful  self-defense  upon  appar- 
ent necessity  in  a quarrel  not  provoked  by  accused  ; they 
ought  not  to  acquit,  nor  ought  they  to  find  guilty  of  man- 
slaughter and  not  guilty  of  murder,  unless  by  a like  pre- 
ponderance of  proof  it  appears  that  the  killing  was  done  in 
the  sudden  heat  of  passion  and  not  of  malice  aforethought. 

It  will  not  suffice  to  acquit  the  defendant,  that  the  jury 
are  in  doubt  whether  the  killing  was  or  was  not  done  in  self- 
defense,  or  was  or  was  not  done  in  a quarrel  unprovoked 
by  accused.  Nor  will  it  suffice  to  reduce  the  killing  to  man- 
slaughter, that  the  jury  are  in  doubt  whether  such  killing 
was  of  malice  aforethought  or  in  the  sudden  heat  of  passion 
and  without  malice. 

The  distinction  between  murder  and  manslaughter  is  as 
follows  : Murder  is  an  unlawful  killing  with  malice  afore- 
thought, express  or  implied.  Express  malice  is  a deliberate 
intention  to  take  life,  and  may  be  inferred  from  external 
Vol.  I.  — 56 
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circumstances,  or  the  conduct,  actions  and  words  of  the 
party  accused,  at  or  about  the  time  of  the  homicide,  the 
weapon  used,  and  the  manner  of  the  killing.  Implied 
malice  is  that  malice  which  is  inferred  by  the  law  from  the 
fact  of  homicide,  where  no  considerable  provocation  appears, 
or  the  circumstances  of  the  killing  show  an  abandoned  and 
malignant  heart.  Manslaughter  is  an  unlawful  killing 
without  malice,  express  or  implied,  and  without  any  mix 
ture  of  deliberation  whatever.  To  reduce  a homicide  from 
murder  to  manslaughter,  it  must  be  shown  by  the  person 
accused  thereof  (unless  shown  by  the  prosecution)  to  have 
been  upon  a sudden  heat  of  passion,  and  upon  a provoca- 
tion apparently  sufficient  to  make  the  passion  irresistible, 
or  it  must  be  shown  to  have  been  done  involuntarily  in  the 
commission  of  a lawful  act,  without  due  caution  and  cir- 
cumspection. 

The  court  further  instructs,  that  the  instruction  that  the 
jury  “ought  or  ought  not,”  upon  a supposed  state  of  facts, 
to  find,  for  or  against  the  accused,  imports  that  the  state  of 
facts,  supposed  by  the  instruction,  does  or  does  not  warrant 
the  finding,  which  the  jury  are  thereby  told  they  ought  or 
ought  not  to  make,  and  that  a finding  in  violation  of  such 
instruction  will  be  deemed  in  law  erroneous. 

A “ presumptiou  ” is  an  inference  or  conclusion  from  cer- 
tain premises ; presumptions  are  either  conclusive  or  dis- 
putable ; conclusive  presumptions  cannot  be  overcome  by 
evidence ; disputable  presumptions  may.  The  presumption 
of  innocence  in  criminal  cases  is  a disputable  presumption, 
so,  also,  is  the  presumption  of  malice,  which  the  law  raises 
from  the  fact  of  a homicide  proven.  This  latter  presump- 
tion, as  before  stated,  can  only  be  overcome  by  a fair  pre- 
ponderance of  testimony. 

The  jury  found  the  defendant  guilty  of  premeditated 
murder. 

Section  36  of  the  criminal  code,  referred  to  in  the  opinion 
of  the  court,  is  as  follows  : 

“The  killing  being  proved,  the  burden  of  proving  cir- 
cumstances of  mitigation,  or  that  justify  or  excuse  the 
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homicide,  will  devolve  on  the  accused,  unless  the  proof  on 
the  p n l of  the  prosecution  sufficiently  manifests  that  the 
crime  committed  only  amounts  to  manslaughter,  or  that 
the  accused  was  justified  or  excused  in  committing  the 
homicide.” 

Section  1,  of  the  act  of  1870,  is  as  follows : ‘ ‘ That  section 
20  of  said  chapter  22  of  the  Revised  Statutes  of  Colorado 
territory  shall  be  hereafter  construed  so  that  the  death  pen- 
alty for  the  crime  of  murder  shall  not  be  ordered  to  be 
inflicted  by  the  courts  of  the  territory,  unless  the  jury  trying 
the  case  shall,  in  their  verdict  of  guilty,  also  indicate  that 
the  killing  was  deliberate  or  premeditated,  or  was  done  in 
the  perpetration,  or  attempt  to  perpetrate,  some  felony.” 

Messrs.  Brown  & Putnam,  for  plaintiff  in  error. 

Mr.  M.  A.  Rogers,  district  attorney. 

Mr.  Justice  Wells  dissented  from  so  much  of  the  opinion 
as  relates  to  the  effect  to  be  given  to  section  86  of  the  Crim- 
inal Code. 

Hallett,  C.  J.  The  act  of  1870,  which  provides  that 
the  crime  of  murder  shall  not  be  capitally  punished,  unless 
the  jury  trying  the  case  shall  indicate  in  their  verdict  that 
the  killing  was  deliberate  or  premeditated  oi  done  in  the 
perpetration  or  attempt  to  perpetrate  a felony,  is  peculiarin 
form,  but  in  many  respects  substantially  the  same  as  the 
law  of  several  States  upon  the  same  subject. 

As  early  as  1794,  in  Pennsylvania,  it  was  enacted  that: 

“ All  murder  which  shall  be  perpetrated  by  means  of  pol 
son  or  lying  in  wait,  or  by  any  other  kind  of  willful,  delib 
erate  and  premeditated  killing,  or  which  shall  be  commit- 
ted in  the  perpetration,  or  attempt  to  perpetrate  any  arson, 
rape,  robbery  or  burglary,  shall  be  deemed  murder  in  the 
first  degree ; and  all  other  kinds  of  murder  shall  be  deemed 
murder  in  the  second  degree  ; and  the  jury,  before  whom 
any  person  indicted  for  murder  shall  be  tried,  shall,  if  they 
find  such  person  guilty  thereof,  ascertain  in  their  verdict 
whether  it  be  murder  of  the  first  or  second  degree.” 
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In  substance,  if  not  in  form,  this  statute  has  been  adopted 
in  other  States,  and  its  meaning  and  effect  are  now  pretty 
well  understood.  Onr  legislature,  with  less  method,  per- 
haps, but  with  quite  as  much  certainty,  has  raised  a puni- 
tive distinction  between  murder  committed  with  delibera- 
tion or  premeditation,  or  in  the  perpetration  or  attempt  to 
perpetrate  a felony,  and  other  murders,  and  this  distinction, 
so  far  as  relates  to  deliberate  or  premeditated  killing,  is  sub- 
stantially the  same  as  that  which,  by  the  Pennsylvania  act, 
separates  the  first  and  second  degrees  of  murder.  In  the 
Pennsylvania  act,  and  in  our  own,  certain  distinctions  are 
mentioned  for  the  purpose  of  limiting  the  death  penalty  to 
cases  falling  within  them,  but  nothing  is  added  to  or  taken 
from  the  common-law  definition  of  murder.  And  this  brings 
into  view  the  first  question  presented  in  this  record,  which 
is  the  sufficiency  of  an  indictment  in  the  common-law  form 
to  support  a conviction  for  premeditated  murder.  It  is  con 
ceded  that  the  crime  of  which  plaintiff  in  error  has  been  con- 
victed must  be  set  out  in  the  indictment,  and  if  the  words 
“ malice  aforethought”  are  not  co  extensive  in  meaning  with 
“ deliberation  and  premeditation  ” this  has  not  been  done.  If 
these  words  had  not  acquired  a technical  meaning  in  the 
law,  probably  no  doubt  would  exist  upon  this  point.  We 
would  then  accept  them  in  their  primary  sense,  which  is 
rather  more  comprehensive  than  “ deliberation  and  premedi- 
tation,” inasmuch  as  the  latter  words  do  not  necessarily  im- 
ply wickedness  of  purpose  or  evil  design.  Said  Lord  Coke 
(3  Inst.  51) : “ Malice  prepensed  is  When  one  compassetlito 
kill,  wound  or  beat  another,  and  doth  it  sedaio  animo. 
This  is  said  inlaw  to  be  malice  aforethonght,  prepensed , 
malitia  precog ilata." 

The  meaning  of  these  words  has  been  greatly  amplified 
since  the  days  of  Coke,  for,  in  the  Webster  case , 5 Cush. 
3U4,  it  was  said  to  include  “not  only  anger,  hatred  and 
revenge,  but  every  other  unlawful  and  unjustifiable  motive." 
But  it  is  no  objection  to  say  that  the  words  are  more  com- 
prehensive than  the  words  of  the  statute,  if  they  are  of 
equivalent  meaning,  because  the  whole  must  include  all  of 
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its  parts.  Before  the  statute  of  1870,  it  was  never  doubted 
that  a formed  design  and  deliberate  purpose  to  kill  was 
provable  under  the  averment  of  malice  aforethought,  and 
there  is  nothing  in  the  statute  to  cliange  the  rule  on  this 
subject.  In  the  Webster  case,  5 Cush.  316,  it  was  said 
that  malice  aforethought  does  not  imply  deliberation  or  the 
lapse  of  considerable  time  between  the  malicious  intent  to 
take  life  and  the  actual  execution  of  that  intent 

They  do  not  necessarily  imply  deliberation  or  premedi- 
tation, because  they  have  acquired  a technical  meaning  in 
the  law  far  beyond  their  primary  and  popular  sense,  and 
may  be,  and  often  are,  taken  to  mean  something  other  than 
premeditation  and  deliberation.  The  mother  who  exposed 
her  child  in  the  garden,  and  the  workman  who  cast  timber 
into  the  crowded  street,  are  instances  given  in  the  books  of 
criminal  carelessness  which  the  law  denominates  malice 
aforethought;  but  a homicide  effected  in  either  of  these 
ways  would  not  be  regarded  as  deliberate  or  premeditated. 
Therefore  the  words  of  the  statute,  although  not  co-exten- 
sive  in  meaning  with  the  words  of  the  indictment,  are, 
nevertheless,  synonymous  with  them,  and  there  can  be  no 
reason  for  using  the  former  rather  than  the  latter.  Whart. 
Crim.  L.,  § 1115. 

The  doctrine  is  not  to  be  extended,  however,  beyond  the 
reason  which  supports  it,  and,  therefore,  if  the  fact  to  be 
proved  is  not  set  out  in  the  indictment  no  evidence  can  be 
received  concerning  it.  We  doubt  the  soundness  of  those 
decisions  in  which  it  is  held  that  proof  of  a homicide  com- 
mitted in  the  perpetration,  or  in  the  attempt  to  perpetrate  a 
felony,  may  be  made  under  the  ordinary  common-law 
indictment,  for  these  facts  are  not  averred  in  such  an  indict- 
ment. 2 Bishop's  Crim.  Proc.,  § 562,  et  seq. 

Passing  from  the  indictment,  which  we  accept  as  sufficient, 
no  argument  will  be  required  to  show'  that  the  words  “ delib- 
erate and  premeditated”  refer  to  the  specific  intent  with 
which  the  act  is  done.  They  are  used  to  denote  the  action 
of  the  mind,  and  involve  the  idea  of  thought  and  reflection. 
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A deliberate  or  premeditated  act  is  one  which  is  done  upon 
a formed  design,  and  with  a direct  purpose  to  accomplish  it 
The  act  and  intention  must  coincide,  but,  as  to  this 
coincidence,  it  was  held  in  Pennsylvania  to  be  sufficient 
that  the  accused  intended  to  take  life,  although  the  act  fell 
upon  one  not  within  the  intention.  Hopkins  v.  Com.,  50 
Penn.  10.  Mr.  Wharton  says  (Whart.  C.  L.,  § 1084) : 

“ The  distinctive  peculiarity  attached  by  the  statutes  to 
murder  in  the  first  degree,  however,  is  that  it  must  neces- 
sarily be  accompanied  with  a premeditated  intention  to  take 
life.  The  ‘killing’  must  be  '•premeditated.'  Whenever, 
then,  in  cases  of  deliberate  homicide,  there  is  a specific 
intention  to  take  life,  the  offense,  if  consummated,  is  murder 
in  the  first  degree  ; if  there  is  not  a specific  intention  to  take 
life,  it  is  murder  in  the  second  degree.” 

Accepting  this  distinction,  not  as  establishing  degrees, 
but  as  one  which  regulates  the  punishment  under  our 
statute,  we  will  inquire  in  what  manner  the  intention  to  take 
life  is  to  be  ascertained.  And  here  it  will  be  observed  that 
the  act  of  1870,  in  terms,  refers  this  question  to  the  jury, 
the  language  of  the  act  being  that  the  jury  shall  indicate  in 
their  verdict  that  the  killing  was  deliberate  or  premeditated. 
Juries  act  upon  evidence,  and  hence  we  may  conclude  that 
the  intention  is  matter  of  fhct  to  be  found  by  the  jury  upon 
the  evidence.  In  support  of  this  view,  I find  it  laid  down 
in  Roberts  v.  The  People , 19  Mich.  414,  as  a general  rule, 
to  which  there  are  few  if  any  exceptions,  “that  when  a 
statute  makes  an  offense  to  consist  of  an  act  combined  with 
\ particular  intent,  that  intent  is  just  as  necessary  to  be 
proved  as  the  act  itself,  and  must  be  found  by  the  jury  as 
matter  of  fact  before  a conviction  can  be  had.” 

This  is  the  rule  in  the  States  where  degrees  in  the  crime 
of  murder  are  recognized,  and  deliberate  and  premeditated 
lornicide  is  assigned  to  the  first.  People  v.  Potter , 5 
Mich.  1 ; Whitford  v.  Com.,  6 Randolph,  722  ; Bivins  r. 
State , 0 Eng.  455  ; State  v.  OiUick,  7 Iowa,  287  ; State  v. 
Dowd,  19  Conn.  387 ; People  v.  Sanchez,  24  Cal.  17. 
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At  common  law,  and  under  our  statute,  the  presumption 
of  malice  arises  upon  proof  of  the  killing,  but  the  statute 
of  1870  distinguishes  the  cases  characterized  by  deliberation 
and  premeditation  from  others,  and  declares  that  the  jury 
shall  indicate  the  existence  of  such  distinguishing  charac- 
teristics. Of  the  correctness  of  the  general  proposition, 
that  the  intention  with  which  the  killing  is  done  is  matter 
for  the  consideration  of  the  jury,  there  appears  to  be  no 
doubt,  and  it  would  seem  that  this  can  never  be  made  the 
subject  of  legal  inference  or  presumption  ; and  yet  in  some 
of  the  cases  homicide,  by  means  of  a deadly  weapon, 
appears  to  have  been  regarded  as  an  exception  to  the  rule, 
and  Mr.  Greenleaf  states  that  the  intent  to  murder  is  con- 
clusively inferred  from  the  deliberate  use  of  such  weapon. 
1 Greenl.  Ev.,  § 18. 

A man  shall  be  presumed  to  intend  that  which  he  volun- 
tarily does,  and  where  the  act  is  necessarily  destructive  of 
life,  it  would  be  absurd  to  say  that  the  actor  did  not  intend 
to  produce  death.  So,  if  a person  deliberately  use  a deadly 
weapon  in  a manner  likely  to  produce  harm,  upon  every 
principle  by  which  we  may  judge  of  the  motives  of  men, 
we  must  say  that  he  intends  to  destroy  life.  But  we  deter- 
mine this  psychological  fact  upon  our  experience  of  tho 
operations  of  the  mind ; and,  therefore,  I think  this  is  a 
natural  presumption  as  distinguished  from  a legal  presump- 
tion. It  is  an  inference,  approved  by  reason  of  such  an 
infallible  nature  that  the  law  recognizes  and  enforces  it. 
Of  natural  presumptions  Mr.  Starkie  says  (3  Stark.  Ev. 
1245):  “Many  presumptions  of  this  class  are  recognized 
by  the  law,  and,  therefore,  in  one  sense,  may  be  termed 
legal  presumptions,  which  still,  unless  some  degree  of 
technical  force  and  weight  be  given  them  beyond  their 
mere  natural  operation,  are  properly  to  be  ranked  in  this 
class.  Recent  possession  of  stolen  goods,  on  a trial  for 
larceny,  is  recognized  by  the  law  as  affording  a presump- 
tion of  guilt ; and,  therefore,  in  one  sense,  is  a presump- 
tion of  law ; but  it  is  still,  in  effect,  a mere  natural  pre- 
sumption, for,  although  the  circumstance  may  weigh 
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greatly  with  a jury,  it  is  to  operate  solely  by  its  own 
natural  force,  for  a jury  are  not  to  convict  on  this  or  any 
other  charge  unless  they  be  actually  convinced  in  their  con- 
sciences of  the  truth  of  the  fact.” 

So,  also,  in  Best  on  Presumptions,  45,  mention  is  madt 
of  presumptions  of  fact  recognized  by  law,  first  among 
which  are  those  where  the  inference  is  one  which  common 
sense  would  have  made  for  itself.  I think  that  we  may 
regard  the  presumption  arising  from  the  use  of  a deadly 
weapon,  as  of  this  class,  so  strong  that  it  has  often  been 
mistaken  for  a presumption  of  law.  “We  find  the  same 
presumption  spoken  of  by  judges,  sometimes  as  a pre- 
sumption of  law,  sometimes  as  a presumption  of  fact; 
sometimes  as  a presumption  which  juries  should  be  advised 
to  make,  sometimes  as  one  which  it  was  obligatory  on  them 
to  make,”  etc.  Best  on  Presumptions,  44. 

The  statute  has  not  declared  that  homicide,  effected  by 
means  of  a deadly  weapon,  shall  be  punished  with  death, 
but  deliberate  or  premeditated  homicide  is  so  punishable ; 
therefore,  the  ultimate  point  which  the  evidence  must  extend 
to  and  establish,  is  not  the  use  of  a deadly  weapon,  but  the 
deliberation  or  premeditation  with  which  the  fatal  act  is 
done,  and  whether  the  intention  is  shown  by  evidence  of 
antecedent  menaces,  former  grudges,  lying  in  wait,  the 
means  employed  to  effect  the  homicide,  or  any  other  cir- 
cumstances which  may  give  assurance  of  it,  I think  that  it 
is  tr  be  submitted  to  the  jury  to  find  the  fact  under  the 
di  ection  of  the  law. 

How  far  the  law  will  go  in  supporting,  before  the  jury,  a 
presumption  of  fact  which  it  recognizes  and  enforces,  is  a 
question  of  some  difficulty.  The  rule  is  given  in  Best  on 
Presumptions,  48,  as  follows  : “The  terms  in  which  pre- 

sumptions of  fact  and  mixed  presumptions  should  be 
brought  under  the  consideration  of  juries,  by  the  presid- 
ing judge,  depend  on  their  weight,  either  natural  or  techni- 
cal ; when  the  presumption  is  one  which  the  policy  of  law 
and  ends  of  justice  require  to  be  made,  such  as  the  exist 
ence  of  moduses  and  other  incorporeal  rights,  from  nnin 
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terruptcd  usage,  the  jury  should  be  told  that  they  ought  to 
make  the  presumption,  unless  some  evidence  be  given  to 
the  contrary  ; it  should  not  be  put  to  them  as  a matter  for 
their  discretion,  and  the  same  rule  seems  to  apply  where 
the  presumption  is  one  of  much  natural  weight  and  frequent 
occurrence  ; as  where  larceny  is  inferred  from  the  recent 
possession  of  stolen  property,  etc.  In  the  case  of  presump- 
tions of  a less  stringent  nature,  however,  such  a direction 
would  be  improper ; and,  perhaps,  the  best  general  rule  is, 
that  the  jury  should  be  advised  or  recommended  to  make 
the  presumption.”  • 

To  advise  or  recommend  a jury  to  make  a presumption, 
must,  in  many  cases,  be  very  nearly  akin  to  an  expression 
of  opinion  upon  the  weight  of  evidence,  which,  according 
to  the  construction  placed  upon  our  statute  governing 
charges  to  juries,  is  prohibited  by  it. 

The  doctrine  of  presumption  grew  up  under  the  common 
law  which  enjoined  upon  courts  the  duty  of  analyzing  the 
evidence,  and  commenting  upon  the  bearings,  tendency  and 
force  of  the  particular  facts,  and  the  comparative  weight  and 
force  of  conflicting  evidence.  1 Stark.  Ev.  73. 

The  object  of  the  statute  in  providing  that  courts  should 
charge  juries  as  to  the  law  of  the  case  only  was  to  preserve 
the  distinction  between  the  functions  of  each,  which,  how- 
ever commendable  in  itself,  must  not  be  carried  so  far  as  to 
defeat  the  administration  of  the  law. 

It  is  still  the  duty,  as  it  always  has  been  the  practice,  of 
our  courts,  to  draw  the  attention  of  the  jury  to  the  points 
arising  in  the  case,  and  to  the  presumptions  of  fact,  which 
the  law  authorizes  them  to  dednce  from  the  evidence.  To 
guide  the  deliberations  of  a jury  to  a correct  conclusion, 
without  assuming  their  functions,  is  a delicate  and  arduous 
duty,  which  must  be  faithfully  and  intelligently  performed 
by  the  courts  in  all  cases. 

A portion  of  the  charge  to  the  jury  in  this  case  was  the 
following : 

“ If  the  jury  believe,  from  the  evidence,  that  prisoner  and 
deceased,  shortly  prior  to  the  occasion  of  the  killing,  had 
V ol.  L — 67 
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an  altercation  or  controversy  in  which  deceased  used  words 
of  reproach  or  threats  toward  prisoner,  that  prisoner  there- 
upon went  away  from  deceased  and  returned,  presently, 
armed  with  a pistol,  intending  to  renew  the  altercation  and 
quarrel  with  deceased,  or  to  place  himself  in  the  presence 
of  deceased  with  the  purpose  to  provoke  deceased  to  renew 
such  quarrel,  and,  in  such  quarrel,  to  make  use  of  the  pis- 
tol i»i  repelling  the  assault  of  deceased  in  case  deceased 
should  assault  him ; and  thereupon,  the  prisoner  return 
ing  with  either  such  purposes,  the  altercation  was  renewed 
either  by  prisoner  or  deceased,  and  that  an  assault  and 
struggle  followed,  and  that  the  shot,  whereby  deceased 
came  to  his  end,  was  fired  by  prisoner  during  such  strug- 
gle, then  the  jury  ought  to  find  prisoner  guilty  of  premedi- 
tated murder,  without  reference  to  who  gave  the  first  offense 
or  was  the  aggressor  on  that  particular  occasion,  and  even 
though  they  also  believe,  from  the  evidence,  that  prisoner 
was  in  danger  of  life  at  the  tune  of  the  shot  fired.  Un- 
arming and  returning,  in  such  case,  raises  a presumption 
of  a deliberate  purpose  to  kill,  and  the  law  permits  no  man 
to  take  life  even  in  defense  of  his  own  life  in  a quarrel 
which  he  himself  has  provoked.” 

It  will  bo  observed  that  the  intention  of  the  accused  to 
take  life  is  not  mentioned  in  this  part  of  the  charge  as  a 
fact  essential  to  guilt,  except  as  a presumption  arising  out 
of  the  circumstances  that  the  accused  armed  himself  and 
returned  to  the  scene  of  the  tragedy  after  the  first  interview. 
Elsewhere  the  jury  were  told  that  they  were  to  find  pre- 
meditation ; but  as  this  fact  is,  in  this  portion  of  the  charge, 
distinctly  predicated  upon  the  arming  and  returning,  it  is 
not  probable  that  the  jury  accepted  the  former  as  a modifi- 
cation of  this  statement.  In  the  circumstances  named  by 
the  court,  and  in  the  character  of  the  weapon  used,  there 
was  pdenary  proof  of  the  intention  of  the  accused  to  take 
life,  but,  as  I have  attempted  to  show,  this  was  for  the  con- 
sideration of  the  jury.  It  was  the  duty  of  the  court  to  lay 
before  the  jury  the  presumption  of  fact  as  to  the  intention 
of  the  accused  arising  upon  these  circumstances,  and  it  ff*3 
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the  duty  of  the  jury  to  yield  to  its  force  and  conclusiveness. 
I think  that  the  manner  in  which  this  duty  was  performed 
by  the  court  is  open  to  the  objection,  that  the  jury  probably 
understood  that  they  were  relieved  from  the  consideration 
of  the  intention  of  the  accused  as  a fact  in  the  case.  It  can- 
not be  objected  that  the  premeditation  is  made  the  subject 
of  inference  and  presumption,  because,  usually,  this  fact 
cannot  be  proved  in  any  other  way.  2 Stark.  Ev.  739. 

But  they  should  have  been  told  that  this  presumption 
was  to  be  drawn  by  them,  and  did  not  arise  by  implication 
of  law.  Grates  v.  The  Slate,  12  Wis.  593 ; Methard  v.  The 
State,  19  Ohio,  367. 

I do  not  refer  to  the  ordinary  inference  of  malice,  which,  by 
the  common  law  and  our  statute,  arises  upon  proof  of  the 
killing,  but  to  the  premeditation  and  deliberation  mentioned 
in  the  act  of  1870,  which  by  that  act  are  directly  submitted 
to  the  decision  of  the  jury.  In  all  cases  of  intentional 
homicide  malice  is  implied,  and  so  it  must  have  been  here 
if  the  jury  could  find  nothing  to  mitigate  the  offense.  But 
premeditation  and  deliberation  is  the  subject  of  proof  of 
which  the  government  assumes  the  burden,  and  of  this  I 
think  the  jury  were  not  sufficiently  informed. 

Another  part  of  the  charge  presents  a question  which  has 
been  the  subject  of  much  learned  discussion  in  the  courts 
of  this  country,  and  appears  to  be  still  unsettled,  although 
I think  the  weight  of  authority  is  opposed  to  the  views  of 
the  district  court.  The  court  charged  that  circumstances  of 
mitigation,  justification  or  excuse  must  be  established  by  a 
fair  preponderance  of  testimony,  and  that  doubt  as  to 
whether  the  killing  was  in  heat  of  blood  or  with  malice, 
would  not  be  sufficient  to  acquit  of  the  charge  of  murder. 

The  doctrine  of  reasonable  doubt  was,  however,  applied 
to  the  crime  of  which  the  accused  was  convicted,  and  if  the 
case  were  not  to  be  tried  anew,  it  might  not  be  necessary  to 
notice  that  portion  of  the  charge  which  relates  to  the  evi- 
dence required  of  the  accused.  The  charge  is  grounded 
upon  section  36  of  the  Criminal  Code,  which,  after  proof  of 
the  killing  by  the  government,  in  terms,  casts  upon  the 


Digitized  by  Google 


452 


Hill  b.  The  People. 


[Feb.  T., 


accused  tke  burden  of  proving  circumstances  of  mitigation, 
justification  or  excuse,  unless  suclr  circumstances  appear  in 
the  evidence  against  him.  The  law  of  homicide,  as  found 
in  the  Criminal  Code,  was  evidently  drawn  from  the  common 
law,  and  probably  this  section  was  intended  to  preserve  the 
( ommon-law  rule  respecting  malice  in  cases  of  homicide.  I 
think  that  the  language  accords  with  that  used  by  the  com- 
mon-law writers  upon  the  same  subject,  sufficiently  to  war- 
rant this  inference.  At  all  events  it  is  noticeable  that,  by 
the  statute  as  well  as  by  the  common  law,  if  the  circum- 
stances of  mitigation,  justification  or  excuse  are  apparent 
iu  the  testimony  of  the  government,  the  accused  is  entitled 
to  the  benefit  of  the  presumption  of  innocence,  which 
demands  that  his  guilt  shall  be  made  to  appear  beyond  a 
reasonable  doubt.  But  it  is  said  that,  if  these  circumstances 
do  not  so  appear,  he  must  establish  them  by  testimony  out- 
weighing that  of  the  government.  Now,  the  circumstances 
attending  an  act  give  character  to  it,  inasmuch  as  they 
evince  tire  intention  of  the  actor  at  the  time  of  the  fact. 
Section  2,  Criminal  Code.  Usually,  the  proof  of  the  killing 
will  disclose  the  circumstances  attending  it,  and  the  charac- 
ter of  the  crime  is  demonstrated  by  the  same  evidence  which 
establishes  it.  But  if  the  government  is  able  to  make  proof 
of  the  homicide,  without  more,  and  the  accused  is  therefore 
compelled  to  give  evidence  of  the  attending  circumstances, 
it  seems  to  me  that  he  ought  not  to  be  placed  under  greater 
hardship  or  subjected  to  a more  rigorous  rule  than  would 
have  been  applied,  if  the  government  had  frankly  presented 
the  whole  case  to  the  jury. 

The  argument  in  the  York  case,  9 Met.  93,  which  is  diffi- 
cult to  answer  or  to  accept,  proceeds  no  further  than  the 
case  of  homicide,  without  further  proof  on  the  part  of  the 
government,  and  it  appears  to  me  that  there  are  unanswera- 
ble objections  to  the  doctrine  thus  limited.  It  often  hap- 
pens, as  in  this  case,  that  several  witnesses  of  a criminal  act 
give  different  accounts  of  it  and  some  of  the  testimony  is 
more  favorable  to  the  accused  than  the  remainder. 

The  government  usually  selects  the  testimony  which 
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tends  most  strongly  to  conviction,  while  the  accused  relies 
upon  that  which  is  most  favorable  to  himself.  Shall  it  be 
said  that  in  such  case  the  testimony  for  the  defense  must 
outweigh  the  testimony  of  the  prosecution  ? 

The  testimony  of  the  accused  may  be  supplemented  by 
that  of  the  government,  or  it  may  be  sufficient  to  balance  the 
opposing  testimony  ; but  if  it  is  sufficient  to  raise  a reasona- 
ble doubt  of  the  guilt  of  the  defendant  in  the  minds  of  tho 
jury,  the  presumption  of  innocence  will  operate  in  his  fa- 
vor. “However  the  rule  may  be  in  cases  where  the  defend- 
ant sets  up,  in  answer  to  a criminal  charge,  some  separate, 
distinct  and  independent  fact  or  series  of  facts,  not  immedi- 
ately connected  with,  and  growing  out  of,  the  transaction  ou 
which  the  criminal  charge  is  founded,  there  can  be  no  doubt 
that,  in  a case  like  the  present,  the  burden  of  proof  remains 
on  the  government  throughout  to  satisfy  the  jury  of  the 
guilt  of  the  defendant.  It  appears  by  the  evidence,  as  stated 
in  the  bill  of  exceptions,  that  the  justification  upon  which 
the  defendant  relied  was  disclosed  partly  by  the  testimony 
introduced  by  the  government  and  in  part  by  evidence  of- 
fered by  the  defendant,  and  that  it  related  to  and  grew  out 
of  the  transaction  or  res  gesta,  which  constituted  the  alleged 
criminal  act.”  McKee  v.  Com. , 1 Ben.  L.  C.G.  297,  and  note ; 
Stale  v.  McClure , 5 Nev.  132  ; Stale  v.  Bartlett , 43  N.  H. 
224  ; State  v.  Klye,  26  Me.  316. 

If  we  except  the  statute  in  its  common -law  relations  where 
the  presumption  of  malice  always  encountered  the  pre- 
sumption of  innocence  we  shall  not  be  able  to  approve  the 
Charge  of  the  court  below.  Where  the  defense  is  based  upon 
the  facts  and  circumstances  growing  out  of  the  charge  itself, 
we  cannot  indulge  the  presumption  of  innocence  and,  at 
the  same  time,  require  the  accused  to  establish  those  facts 
and  circumstances  by  preponderance  of  testimony,  because 
less  evidence  may  be  sufficient  to  engender  a reasonable 
doubt  of  guilt. 

In  a case  of  less  consequence  wo  should  hesitate  to  re- 
verse a judgment  for  misdirection  to  the  jury  alone,  but  we 
Cannot  assume  the  grave  responsibility  of  determining  the 


Digitized  by  Google 


454 


Doane  et  al.  v.  Glenn  et  al. 


[Feb.  T., 


correctness  of  the  verdict  upon  the  evidence  in  a capital 
case.  The  judgment  is,  therefore,  reversed  and  the  cause 
remanded  with  directions  to  the  district  court  to  award  a 
new  trial.  Revencd. 

lIoMTrit»K,  *'  t'.  ‘■llbernti*  and  promodltiitol.”  Rat u$  v.  J^nptr,  10  Colo.  212;  Krnt  ▼. 

JYopiV,  h t ill.*.  574 ; Mtiinmhan  v.  Datyir,  3 C*  lo.  374.  Burden  of  proof:  Babc-scJc  v.  I\apU,  U 
Colo.  552.  Province  of  jury:  Kent  v.  People,  8 Colo.  5tC. 


Doane  et  al.  v.  Glenn  et  al. 

Practice  — amending  record  after  judgment  — upon  whom  to  seme  notice. 
Wliero  an  order  allowing  a bill  of  exceptions  to  be  filed  in  vacation  ms 
omitted  from  the  record,  notice  of  an  application  to  amend  the  record  in 
that  particular  may  be  served  upon  the  attorneys  who  appeared  for  the 
opposing  party  at  the  trial  of  the  cause. 

Amendment  of  record  at  a subsequent  term.  Where  an  order  allowing  a biL 
of  exceptions  to  be  filed  in  vacation  was  omitted  from  the  record  by  mis- 
take of  the  clerk,  the  court  may,  at  a subsequent  term,  allow  the  record 
to  be  amended  by  inserting  such  order  nunc  pro  tunc. 

Error  to  District  Court,  Arapahoe  Count y. 

Upon  motion  to  strike  the  bill  of  exceptions  from  the 
record. 

Messrs.  France  & Rogers,  in  support  of  the  motion. 

Messrs.  Charles  & Elbert,  contra. 

Belford,  J.  The  defendants  in  error  move  to  strike  from 
the  record  the  bill  of  exceptions,  and  rest  the  motion  on  two 
grounds. 

It  appears  that  at  the  June  term  of  the  district  court  the 
judgment  in  this  case  was  entered  up.  The  plaintiffs  in 
error  were  allowed  thirty  days  to  prepare  a record  and  file 
bond,  and  sixty  days  to  settle  their  bill  of  exceptions.  By 
the  inadvertence  of  the  clerk  the  order  made  by  the  judge 
in  reference  to  tiling  the  bill  of  exceptions  was  omitted  from 
the  record.  This  order  was  made  at  the  last  hour  of  the 
last  session  of  the  term,  and  the  omission  was  not  discov- 
ered until  some  weeks  after.  At  the  ensuing  term  of  the 
court  the  plaiutifts  in  error,  having  given  notice  to  the  at- 
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tomeys  of  the  defendants,  made  their  application  to  the 
court  to  have  this  omission  supplied.  This  application  was 
founded  upon  affidavit  of  Doane’ s attorneys,  which  set  up 
the  facts  that  the  order  had  been  made  by  the  judge  and 
omitted  from  the  record  by  the  clerk.  The  judge,  acting  on 
his  own  recollection  of  what  had  occurred,  together  with 
what  appeared  from  the  affidavits,  allowed  the  omission  to 
be  supplied. 

It  is  claimed  by  defendant’s  counsel  that  the  notice  above 
referred  to  was  insufficient  because  the  same  was  served  on 
the  attorneys  and  not  on  the  parties.  That  final  judgment 
having  been  entered  at  the  July  term,  their  connection 
with  the  case  by  operation  of  law  had  ceased,  and  that  the 
amendment  of  the  record  must  be  regarded  as  having  been 
made  without  notice,  and  therefore  not  valid  or  binding. 

We  find  ourselves  unable  to  sanction  this  claim.  It  is  a 
noticeable  fact  that  the  same  counsel  who  appeared  for  the 
defendants  below  appear  for  them  here.  There  seems  to  be 
no  breach  in  the  line  or  continuity  of  employment. 

While  it  is  generally  true  that  the  power  of  the  attorney, 
under  his  general  warrant,  expires  when  judgment  is  ren- 
dered, yet  it  is  equally  true  that  the  power  of  the  attorney 
will  be  retained  even  after  the  entry  of  final  judgment  on 
the  record,  and  beyond  the  purpose  of  merely  superintend- 
ing the  execution  of  the  same.  If  a writ  of  error  be 
brought  against  his  client,  it  has  long  been  the  practice  to 
require  that  he  should  be  served  with  notice.  2 Sel.  Pr. 
365.  So  the  entering  of  final  judgment  by  the  defendant's 
attorney  may  be  irregul'-.  What  objection  is  there  in  such 
case  to  serving  him  with  notice  of  a motion  to  set  it  aside, 
and  to  call  upon  him  to  defend  and  make  it  good  ? It  is 
his  business  at  least  to  see  that  a regular  judgment  in 
favor  of  his  client  should  be  perfected  and  sustained  when 
the  court  has  awarded  in  his  favor.  Having  conducted  the 
suit,  he  is  best  able  to  resist  all  attacks  upon  the  judgment. 
Indeed,  his  own  regularity  is  generally  drawn  in  question 
by  the  proceeding.  For  a similar  reason  he  is  the  proper 
person  to  be  served  with  notice  when  the  judgment  or  any 
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other  proceeding  in  which  he  has  participated  is  sought  to 
be  set  aside  or  questioned  on  the  ground  of  merits,  as  is 
done  in  this  case.  We  think  that  the  case  of  Lusk  v.  Hast- 
ings, 1 Hill,  650,  is  decisive  of  this  point;  and  if  it  were 
not  we  would  still  be  induced  to  hold  that  the  duty  of  an 
attorney*  does  not  cease  to  his  client  so  long  as  the  judg- 
ment obtained  by  him  is  menaced  by  further  judicial 
action. 

It  is  next  objected  that  the  court  could  not,  at  a subse- 
quent term,  amend  its  records. 

In  Alhers  v.  Whitney,  1 Story,  310,  Mr.  Justice  Stoky 
says:  “It  is  plain  that  at  the  common  law  no  judgment 
was  amendable  after  the  term  at  which  it  was  entered  ; and 
amendments  could  bo  made  in  the  process,  pleadings  and 
proceedings  only  while  the  cause  stood  in  paper,  and 
before  judgment.  The  authority  to  amend  then,  even  in 
England,  in  cases  of  this  sort,  is  dependent  upon,  and  lim- 
ited byr,  statute.  Mr.  Tidd  has  laid  this  down  as  the  clear 
doctrine  of  the  courts  in  all  cases  of  ordinary  suits  in  Eng- 
lish courts  of  practice.  Judgments  and  records  are  there 
never  allowed  to  be  amended  except,  in  the  first  place,  where 
the  case  is  within  the  reach  of  some  statute,  or,  in  the  next 
place,  when  there  is  something  to  amend  by  ; that  is,  when 
there  is  some  memorial,  paper  or  other  minute  of  the  trans- 
actions in  the  case  from  which  what  actually  took  place  in 
the  prior  proceedings  can  be  clearly  ascertained  and  known.” 
Tidd,  713,  714. 

We  acknowledge  the  force  of  this  doctrine,  and  question 
the  right  of  allowing  a judge  to  alter  a judgment  after  the 
close  of  the  term,  when  there  is  nothing  to  amend  by  ; and 
he  assumes  to  do  it  on  the  ground  that  the  judgment,  as 
entered,  does  not  express  the  intention  of  his  mind  at  the 
time  it  was  entered.  To  tolerate  a practice  of  this  kind 
might  give  a license  to  the  judge  to  carry  the  records  of  his 
court,  and  the  ultimate  rights  of  parties,  about  the  country 
in  his  head.  Yet,  notwithstanding  what  has  been  said 
above,  the  doctrine  in  this  country,  in  reference  to  amend- 
ments of  records,  may  be  said  to  have  crystaJized  into  the 


Digitized  by  Google 


1872J  Doamk  et  aL  o.  et  aL-  437 

following  legal  propositions,  namely:  That  any  error  or 
defect  in  a record  which  occurs  through  the  act  or  omission 
of  the  clerk  of  the  court  in  entering,  or  failing  to  enter,  of 
record  its  judgments  or  proceedings,  and  is  not  an  error  in 
tiie  express  judgment  pronounced  by  the  court  in  the  exer- 
cise of  its  judicial  discretion,  is  a mere  clerical  err  err  and 
amendable,  no  matter  in  how  important  a part  of  the  record 
it  may  be ; and  when  the  error  or  defect  is  in  respect  to  the 
entry  of  some  judgment,  order,  decree  or  proceeding  to 
which  one  of  the  parties  in  the  cause  was  of  light  entitled, 
as  a matter  of  course,  according  to  law  and  established 
practice  of  the  court,  it  will  sometimes  be  presumed  to 
have  occurred  through  the  misprison  of  the  clerk,  and  will 
alwavs  be  amendable  if,  from  other  parts  of  the  record,  or 
from  other  convincing  and  satisfactory  proofs,  it  can  bo 
clearly  ascertained  what  judgment,  order  or  decree  the  party 
was  entitled  to  ; nor  is  it  necessary,  so  far  as  clerical  errors 
go,  that  the  amendment  should  be  made  during  the  term  at 
which  judgment  is  rendered.  In  the  case  of  Shaw  v.  Benk- 
ard  it  was  held,  that,  when  an  entry  of  default  was  not 
made,  it  is  amendable  in  the  court  below,  and,  on  appeal,  the 
amendment  will  be  presumed  to  have  been  made.  10  Ind. 
227.  So  in  Burrow  v.  Blair , 12  Ind.  371,  a clerical  error, 
whereby  a judgment  for  foreclosure  and  the  order  of  sale, 
and  the  execution  covered  land  at  the  time  not  included  in 
the  mortgage,  was  allowed  to  be  amended. 

In  the  case  of  Limerick  petitioners , 18  Mann.  It.,  the 
court  say  : “ When  a defect  in  a record  is  occasioned  by  an 
omission  of  the  court  to  render  the  proper  judgment,  or  to 
come  to  a conclusion  upon  the  whole  matter  embraced  in 
the  cause,  such  defect,  arising  out  of  an  incorrect  or  a 
want  of  judicial  action,  cannot  be  amended  after  the  term 
has  closed  and  the  cause  is  no  longer  sub  Judice.  But,  if 
the  court  have  performed  its  whole  duty  correctly,  and  the 
recording  officer  has  erred  in  making  up  a proper  or  full 
record,  the  court  may,  in  its  discretion,  cause  the  record  at 
any  time  to  be  amended  or  corrected  so  as  to  have  it  de- 
clare the  whole  truth.  Each  court  must  necessarily  be  the 
Vol.  I.  — 38 
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judge  of  what  it  has  decided  and  adjudged  ; and,  when  it 
orders  an  amendment  of  the  record,  the  presumption  of 
other  courts  must  necessarily  be  that  it  does  not  undertake 
to  order  its  clerk  to  record  what  it  never  had  decided.” 

In  the  case  of  Slicer  v.  The  Bank  of  Pittsburgh,  16 
How.  679,  it  was  objected  that  the  judgment  was  not  en- 
tered upon  the  minutes  kept  by  the  clerk.  The  court 
say:  “But  the  court  had  the  power  to  make  the  amend- 
ment, which  they  did  make,  and  which  removed  the  objec- 
tion, by  entering  the  judgment  nunc  pro  tunc.  This  was  a 
duty  discharged  by  the  court  in  the  exercise  of  a discretion 
which  no  court  can  revise.” 

In  the  case  of  Latshaw  v.  Steinman,  11  Serg.  & Rawle, 
856,  it  was  held  that  the  court  below  might,  in  their  discre- 
tion, amend  a judgment  by  default,  and  that  the  appellate 
court  would  not  inquire  whether  they  had  exercised  their 
discretionary  power  judiciously.” 

In  the  case  of  Stickdale  v.  Johnson,  14  Iowa,  179,  a 
motion  was  made  in  December,  1861,  to  strike  the  bill  of 
exceptions  from  the  record.  The  motion  was  sustained  be- 
cause it  appeared  affirmatively  that  the  same  had  been 
signed  and  filed  in  vacation,  without  the  consent  of  the 
appellee.  At  the  April  term  of  the  district  court,  A.  D.  1862, 
the  appellant  moved  the  court  to  supply  an  omission  in  tne 
final  record  of  said  cause,  so  that  it  might  be  made  to  con- 
form to  the  order  of  the  court,  made  at  the  September  term, 
1861,  in  this,  to  wit:  “That  by  consent  of  parties  the  bill 
of  exceptions  was  ordered  to  be  prepared  and  signed  in  vaca- 
tion.” This  motion  was  supported  by  affidavits;  counter 
affidavits  were  filed  by  the  attorneys  on  the  other  side,  deny- 
ing, in  very  positive  terms,  that  they  ever  assented  to  any 
such  arrangement,  referring  to  some  circumstances  in  confir- 
mation of  their  statement.  The  motion  was  overruled  and 
an  appeal  taken. 

The  supreme  court  say : “ The  facts  about  which  there  is 
conflicting  evidence  transpired  before,  and  in  the  presence 
of,  the  judge  below,  lie  is  supposed  to  have  some  knowl- 
edge and  recollection  of  the  facts  himself.  They  relate  to  a 
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supposed  omission  in  his  records,  which  are  exclusively 
under  his  own  control  and  keeping.  It  would  be  manifestly 
improper,  under  the  circumstances  and  the  showing  made, 
for  us  to  overrule  his  decision.” 

Here  the  court  treats  the  subject  as  a matter  of  discretion 
resting  with  the  court  below,  and  not  to  be  interfered  with 
by  the  appellate  tribunal. 

In  Hudgkins  v.  Kemp,  18  How.  630,  it  appears  that 
Taney,  C.  J.,  in  vacation,  ordered  the  clerk  to  enter  up  an 
appeal  as  of  the  term.  An  appeal  had  been  prayed  and 
allowed,  but  the  clerk  had  failed  to  enter  the  order.  When 
it  came  to  the  supreme  court  for  review  it  was  not  regarded 
as  error. 

The  case  of  Malbeson  Adams  v.  Grants  admr.,  2 How. 
279,  is  a strong  case.  There  the  declaration  was  in  two 
counts,  one  as  administrator,  and  one  in  the  plaintiff’s  own 
right  — general  verdict  and  j udgment  arrested,  but  no  venire 
de  novo  awarded,  or  judgment  non  obstante  veredicto.  At 
the  second  term,  subsequent,  and  one  year  afterward,  a 
motion  was  made  to  vacate  the  order  arresting  the  judgment. 
It  was  sustained.  And  on  affidavits  showing  what  evi- 
dence had  been  given  on  the  trial,  the  verdict  was  amended 
bo  as  to  apply  it  to  the  first  count.  Judgment  was  given  on 
the  first  count,  and  a nolle  prosequi  entered  as  to  the  other. 
Held,  on  error,  that  there  is  no  time  absolutely  fixed  within 
which  such  an  amendment  as  the  one  in  question  must  be 
made ; all  that  is  required  is  that  it  should  be  within  reason- 
able time,  and  when  no  such  change  of  circumstances  shall 
have  intervened  as  may  render  it  inconvenient  or  inexpedient. 

That  such  an  amendment,  though  usually  made  by  refer- 
ence to  the  judge’s  notes,  may  be  had  upon  any  other  evi- 
dence equally  clear  and  satisfactory  (see  the  cases  there  cited). 

Many  other  authorities  might  be  cited,  showing  that 
amendments  of  this  character  are  matters  of  discretion,  but 
we  deem  it  unnecessary.  We  see  no  error  in  the  action  of 
the  court  below.  The  motion  to  strike  the  bill  of  exceptions 
from  the  record  must  be  overruled.  Motion  denial. 

AMExmORTT  or  Rkcort>  at  PrnsF.qrTNi  Trhh.  — Wlier  n Tuldake  wiut  clearlv  made 
In  preparing  the  bill  of  exception*,  if  th  vidence  of  the  fact  Is  still  Id  existence,  the  court 
may  allow  th<  bill  to  be  amended  in  accordance  with  the  facts:  Jtgrrs  v.  Martin,  2 Colo,  fltrt. 
Thns  If  the  clerk,  by  mistake,  omit  a order  allowing  the  bill  to  be  filed  In  vacation,  the  court 
may  allow  th-  record  to  bo  ameuded  nunc  pro  twt a H'vl/tey  v.  Lebanon  My.  t’>.  i Colo.  29 7, 
Reversed,  21  Wall.  , 
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Holladay  t>.  Dailey. 

Dower — right  of — not  known.  In  this  territory  a wife  has  no  dower  In  the 
real  estate  of  her  husband.  1 Bess.  863. 

Married  women  — power  to  contract.  By  the  act  of  1861,  to  protect  the  rights 
of  married  women  (1  Scbs.  152),  a wife  may  make  contracts  respecting  her 
separate  business  and  estate ; beyond  these  limits  her  contracts  are 
governed  by  the  common  law  and  are  therefore  void.  She  cannot  warrant 
her  husband’s  title  to  realty,  or  covenant  for  his  act  or  default  in  any 
respect  whatever. 

Power  of  attorney  to  convey  husband's  lands  executed  by  wife.  Therefore, 
where  husband  and  wife  joined  in  a power  of  attorney,  the  attorney  could 
do  no  act  under  the  power  which  should  in  any  way  charge  the  wife's 
estate  or  bind  her  or  those  in  privity  with  her. 

Deed  by  husband,  without  wife,  under  power  from  both.  A deed  conveying 
the  husband’s  land,  executed  in  the  name  of  the  husband  only,  by*  an 
attorney  in  fact,  under  a power  proceeding  from  the  husband  and  wife,  is 
as  effectual  ns  if  the  wife  had  joined  therein. 

Power  of  attorney  — conditions  imposed  on  attorney.  In  an  authority  to 
convey  lands,  the  principal  may  impose  frivolous  and  impertinent  condi 
tions  upon  his  attorney,  and,  if  the  conditions  are  merely  indifferent,  and 
not  malum  prohibitum  or  malum  in  sc,  his  will  shall  be  observed. 

Power  of  attorney  — c*mdition  against  public  policy.  It  is  against  public 
policy  that  land  records  should  be  incumbered  by  invalid  conveyances 
purporting  to  be  executed  by  persons  incapable  in  law,  aud  so  holding  out 
empty  promises. 

A power  of  attorney,  executed  by  husband  and  wife,  which  confers  authority 
to  convey  lauds  of  the  husband,  in  so  far  as  it  requires  that  the  convey- 
ance shall  be  made  in  the  name  of  the  wife,  imposes  a condition  which 
tho  law  will  not  suffer  the  attorney  to  perform. 

Power  of  attorney  — illegal  or  void  condition.  An  illegal  or  void  condition 
inserted  in  a warrant  of  attorney  may  be  disregarded  by  the  attorney. 

Power  from  husband  and  wife  to  sell  husband's  estate — how  executed.  A 
power  proceeding  from  husband  and  wife,  as  to  the  estate  of  the  husband, 
is  well  executed  in  his  name  alone. 

Deed  valid  without  acknowledgment.  A conveyance  is  valid  between  the  par- 
ties thereto  aud  those  having  notice  thereof  though  uot  acknowledged. 

In  ejectment  by  a grantor  against  one  who  claims  title  under  his  grantee,  if 
the  execution  of  the  deed  is  admitted,  no  question  can  be  raised  respect- 
ing the  certificate  of  acknowledgment. 

Deed  — what  is  sufficient  signing  by  attorney  in  fact.  Where  the  Christian 
name  of  an  attorney  in  fact  is  inserted  in  the  power  of  attorney  and  In 
tho  deed,  a signature  to  the  deed,  in  which  the  initial  letter  of  such  cliria 
tian  name  is  used,  Is  sufficient. 
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Error  to  District  Court , Arapahoe  County. 

The  action  was  ejectment,  and  the  cause  was  heard  upon 
an  agreed  statement  of  facts,  as  follows:  1st.  That  the  lots 
mentioned  in  the  declaration  in  this  suit  are  within,  and  a 
part  of,  the  land  entered  by  James  Hall,  probate  judge,  etc,, 
under  an  act  of  congress,  entitled  “An  act  for  the  relief  of 
the  citizens  of  Denver,  in  the  territory  of  Colorado,’’  ap- 
proved May  28,  1864.  2d.  That  said  land  so  entered  was 
duly  patented  by  the  United  States  to  the  said  James  Hall, 
probate  judge,  etc.,  by  letters  patent,  bearing  date  July  1, 
A.  D.  1868.  3d.  That,  on  the  lltli  day  of  August,  A.  D. 
I860,  the  said  James  Hall,  probate  judge,  etc.,  duly  con- 
veyed the  said  lots  to  the  plaintiff,  Ben  Holladay.  4th. 
That  the  defendant,  Anthony  Dailey,  was  in  the  possession 
of  the  said  lots  at  the  time  of  the  commencement  of  this 
suit.  6th.  That,  on  the  27th  day  of  September,  A.  D.  1866, 
Bela  M.  Hughes,  acting  as  attorney  in  fact,  for  and  in  the 
name  of  the  plaintiff,  Ben  Holladay,  made,  executed  and 
delivered  a conveyance  of  said  lots  (with  others)  to  Richard 
E.  Whitsitt,  for  a valuable  consideration  paid  to  said 
Hughes.  6th.  That,  in  the  execution  of  such  last-named 
conveyance  as  attorney  in  fact  for  the  plaintiff,  the  said 
Bela  M.  Hughes  acted  under  and  by  virtue  of  a certain  let- 
ter or  power  of  attorney  from  Ben  Holladay  and  N.  A. 
Holladay,  his  wife,  of  the  date  of  February  13,  1866.  7th. 
That,  under  and  through  said  last-mentioned  deed,  the 
defendant,  or  those  under  whom  he  claimed  to  hold  said 
lots,  derive  title  thereto.  8th.  That  the  genuineness  of  the 
signatures  to  the  said  power  of  attorney,  and  the  said  last- 
mentioned  deed,  as  well  as  the  signing  of  the  same  respect- 
ively, is  hereby  admitted.  9th.  That  the  only  question  in 
dispnte  between  the  parties  hereto  is,  the  legal  sufficiency 
of  the  said  power  of  attorney  from  Ben  Holladay  and  wife 
to  Bela  M.  Hughes,  and  the  deed  thereunder,  made  from 
Holladay  by  JIughes,  his  attorney  in  fact,  to  Richard  E. 
Whitsitt.  to  pass  the  legal  title  of  the  said  plaintiff,  Holla- 
day,  in1  and  to  said  lots,  to  the  said  Whitsitt.  10th.  That 
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the  exhibits  hereto  annexed,  marked  “A”  and  “ B” 
respectively,  are  copies  of  the  power  of  attorney  and  of 
the  deed  last  above  referred  to,  together  with  the  certificate 
of  acknowledgment  thereunto  attached,  and  said  copies 
shall  stand  in  this  stipulation  for  the  original.  11th.  Th« 
matter  in  controversy  in  suit  is  submitted  to  the  court,  with- 
out the  intervention  of  the  jury,  either  party  having  the 
privilege  of  submitting  such  a statement  of  points  and  brief 
of  authorities  as  he  sees  fit,  first  furnishing  the  opposite 
party  with  a copy  thereof.  12th.  If  the  court  be  of  the 
opinion  that  the  deed  and  power  of  attorney  herewith 
exhibited  are  sufficient  to  convey  the  legal  title  of  Holladay 
to  said  lots  to  Whitsitt,  then  judgment  is  to  be  given  for  the 
defendant ; if  the  court  be  of  the  opinion  they  are  insufficient 
to  convey  said  title,  then  judgment  is  to  be  given  for  the 
plaintiff. 

The  substantial  parts  of  the  power  of  attorney  referred  to 
are  as  follows : 

“ Know  all  men  by  these  presents  that  we,  Ben  Holladay 
and  N.  A.  Holladay,  his  wife,  of  the  State  of  New  York, 
for  and  in  consideration  of  the  sum  of  one  dollar  to  us  in 
hand  paid,  as  well  as  other  considerations  us  thereunto 
moving,  have  this  day  constituted  and  appointed  Bela 

M.  Hughes,  of  the  State  of  Kansas,  our  true  and  lawful 

agent  and  attorney  in  fact  for  us,  and  in  our  names  to  sell 
and  convey  to  any  purchaser  or  purchasers  for  such  price 
or  prices  as  to  him  may  seem  best,  all  or  any  lots  of  ground 
in  Denver  city,  Colorado,  in  the  county  of  Arapahoe,  in 
said  territory,  the  title  to  which  is  now  vested  in  said  Ben. 
Holladay,  * * * and  the  said  Ben  Holladay  and 

N.  A.  Holladay,  his  wife,  do  hereby  authorize  said  Hughes 
to  proceed  to  sell  said  property  on  such  terms  as  he  may 
consider  best  for  their  interest ; this  power  to  sell  said  prop- 
erty and  real  estate,  or  any  part  of  it.  to  continue  until  the 
whole  of  the  said  property  or  real  estate  is  sold  by  their  said 
attorney  and  agent,  and  shall  extend  also  fully  to  all  out 
lots  or  parcels  of  ground  in  and  around  the  said  Denver  city, 
and  it  is  provided  that,  in  case  of  the  death  of  either  of  the 
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said  parties  making  this  power  of  attorney,  no  further 
power  shall  be  necessary  to  our  said  attorney  in  fact 
and  agent,  to  enable  him  to  complete  conveyances  for 
property  then  sold,  or  to  proceed  to  sell  the  same  or  any 
part  thereof  thereafter,  but  he  shall  proceed,  notwithstand- 
ing, to  sell  and  convey  said  property  until  the  same  is 
all  disposed  of  by  him,  * * * hereby  ratifying  and  con- 
firming all  that  the  said  Hughes  may  do  and  perform  in  the 
premises  under  this  power  of  attorney  to  him  given.” 

The  first  clause  of  the  deed  to  Wkitsitt  was  as  follows : 
This  indenture,  made  this  27th  day  of  September,  in  the 
year  of  our  Lord,  eighteen  hundred  and  sixty-six,  between 
Ben  Holladay,  of  the  city  and  State  of  New  York,  by  Bela 
M.  Hughes,  his  duly  authorized  attorney  in  fact,  party  of 
the  first  part,  and  Richard  E.  Wliitsitt,  of  the  city  of 
Denver,  party  of  the  second  part,  witnesseth,  etc.,  etc.  The 
deed  was  signed,  “ Ben  Holladay,  by  his  attorney  in  fact, 
B.  M.  Hughes.”  The  certificate  of  acknowledgment 
attached  to  the  deed  was  as  follows:  “On  this  twenty- 
ninth  day  of  September,  in  the  year  of  our  Lord,  one 
thousand  eight  hundred  and  sixty-six,  before  me,  a notary 
public,  in  and  for  the  county  aforesaid,  personally  came 
Ben  Holladay,  by  Bela  M.  Hughes,  his  attorney  in  fact, 
personally  known  to  me  to  be  the  same  person  described  in 
and  who  executed  the  within  conveyance,  and  acknowledged 
that  he  freely  and  voluntarily  executed  the  same  as  the 
attorney  of  Ben  Holladay,  and  as  the  free  and  voluntary 
act  and  deed  of  the  said  Ben  Holladay  therein  described.” 
The  objections  to  the  deed  from  Holladay  to  Wliitsitt 
were  as  follows : 

First.  The  attorney  in  fact  deviated  from  his  warrant  of 
authority  in  making  the  deed  in  controversy  ; and,  thereby, 
made  a deed  that  was  entirely  unauthorized. 

Second.  Said  deed  was  not  acknowledged  in  accordance 
with  the  laws  then  in  force  in  Colorado. 

Third.  Said  deed  was  not  subscribed  by  the  attorney  in 
fact,  as  the  laws  of  Colorado  then  required. 

The  district  court  gave  judgment  for  defendant. 
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Hallett,  C.  J.,  took  no  part  in  the  decision. 

Mr.  Alfred  Sayre,  for  plaintiff  in  error. 

Mr.  B.  M.  Hughes  and  Messrs.  Charles  & Elbert,  for 
defendant  in  error. 

Wells,  J.  I will  consider  first  the  question,  whether  the 
letter  of  attorney  under  which  Hughes  acted,  or  assumed  to 
act,  on  the  conveyance  to  Whitsitt,  imposed  as  one  of  the 
conditions  to  the  exercise  of  liis  authority,  that  the  convey- 
ances made  in  pursuance  thereof  should  be  in  the  names  of 
Holladay  an  1 his  wife. 

This  is  purely  a question  of  interpretation,  and  the  intent 
of  the  instrument  is  to  be  derived  solely  from  the  words 
used  therein,  read  in  the  light  which  the  situation  of  the 
parties,  so  far  as  this  appears,  affords. 

It  is  perfectly  clear,  as  we  think,  that,  if  the  attorney  had 
united  Mrs.  Holladay  with  her  husband,  as  grantor,  on  the 
conveyance  which  he  assumed  to  execute,  it  could  have 
effected  no  purpose,  for,  though  the  wife  united  in  the  letter 
of  attorney,  she  had  no  dower  in  the  lands,  as  it  would 
seem  was  supposed ; it  has  not  been  shown  that  she  had 
any  other  estate  vested  or  contingent  upon  which  her  con- 
veyance could  operate,  and  we  will  not  presume  such  estate 
in  the  absence  of  proof  thereof ; neither  could  she  have 
bound  herself  by  any  covenant  in  the  conveyance,  for,  under 
the  statute,  as  it  then  stood,  the  power  of  the  wife  to  con- 
tract extended  only  to  the  sale  and  conveyance  of  her  sep- 
arate estate,  real  and  personal,  and  to  the  carrying  on  and 
contracting  about  any  trade  or  business  conducted  upon  her 
separate  account.  Acts  1861,  p.  162,  §§  2,  3,  10.  All  the 
contracts  of  a feme  covert  beyond  these  limits  were  still,  as 
they  were  at  common  law,  absolutely  void.  The  statute  did 
not  authorize  the  wife  to  warrant  her  husband’s  title  to 
realty  or  to  covenant  for  his  act  or  default  in  any  respect 
whatever  ; and,  in  this  case,  the  wife  having  no  estate  in  the 
realty,  which  she  could  convey,  and  having  no  power  to 
engage  in  regard  to  her  husband’s  estate,  it  is  clear  that 
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she  could  not  authorize  another  to  so  convey  or  engage  for 
her,  and  the  letter  of  attorney  was,  therefore,  as  to  her, 
absolutely  void.  It  was  as  if  her  name  had  not  been  in 
sorted  in  it,  or  subscribed  to  it,  the  attorney  could  do  no  act 
thereunder  which  should  in  any  way  charge  her  estate,  or 
bind  her,  or  those  in  privity  with  her. 

The  conveyance  which  the  attorney  did  make  was  quite 
as  effectual  to  this,  as  if  her  name  had  been  inserted  therein, 
and  by  him,  or  by  herself,  indeed,  subscribed  thereto. 

Nevertheless,  if  the  husband,  by  the  letter  of  attorney, 
has  required  that  all  conveyances  thereunder  shall  be 
in  the  joint  names  of  himself  and  the  wife,  then,  howsoever 
empty  and  profitless  the  form,  the  attorney  was  not  on  this 
account  merely’  at  liberty  to  disregard  it.  The  principal, 
in  an  authority  to  convey  lands,  may,  I suppose,  lawfully 
require  that  the  conveyance  shall  be  upon  parchment  or 
attested  by  certain  witnesses,  or  shall  be  by  deed  indented, 
and  not  otherwise,  or  he  may  impose  any  other  frivolous 
and  impertinent  condition  which  caprice  may  suggest ; and 
the  mere  vanity  and  ineptitude  of  the  condition  will  not 
avoid  it ; for,  though  the  law  requires  it  not,  yet  the  owner 
of  the  lands  may  ; and  if  the  condition  be  merely  indiffer- 
ent, and  not  either  malum  prohibitum  nor  malum  inse,  his 
will  shall  be  observed. 

But  here,  as  I think,  the  condition  which  it  is  said  was 
imposed  upon  the  exercise  of  the  agent’s  authority  was  not 
only  vain,  but  illegal ; for  it  is  manifestly  against  public 
policy,  that  our  land  records  should  be  incumbered  by 
invalid  conveyances,  purporting  to  be  executed  by  persons 
incapable  in  law,  and  so  holding  out  empty  promises.  If 
such  conveyances  be  tolerated  — if  one  may  do  by  another 
what  he  may  not  do  in  his  own  person  — if  the  husband  may, 
by  way  of  condition  or  in  any  other  way,  authorize  the  attor- 
ney whom  hr  alone  has  constituted  to  subscribe  the  wife’s 
name  to  a deed  by  which  she  cannot  be  bound,  inserting 
therein  covenants  and  recitals  which  assume  or  purport  to 
be  hers,  it  may  probably  happen  that  ignorant  and  incau- 
tious persons  will  be  led  to  purchase  the  estate  on  the  faith 
Vol.  I.  — 59 
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of  the  wife’s  supposed  ability  and  liability  to  respond  in 
damages  in  case  of  the  failure  of  title,  or  on  the  faith  of  some 
imagined  estoppel.  If  one  may,  in  this  manner,  assume  to 
have  authorized  his  wife’s  name  to  be  subscribed  to  a convey- 
ance or  covenant,  I do  not  see  why  he  may  not  exercise  the 
same  liberty  with  that  of  his  neighbor.  Certainly,  the  recog- 
nition of  such  a power  or  right  will  serve  no  good  purpose, 
and  it  may  breed  uncertainty  in  titles  and  unprofitable  liti- 
gation. 

I am  therefore  of  opinion  that  the  construction  for  which 
the  counsel  for  plaintiff  in  error  has  so  ingeniously  con- 
tended will  render  the  letter  of  attorney  nugatory,  for,  by 
this  construction,  it  imposes  a condition  precedent,  which 
the  law  will  not  suffer  the  attorney  to  perform,  and  it  is  said 
that  if  one  grant  an  estate  upon  condition  precedent  which 
it  is  unlawful  to  perform,  here,  both  the  estate  and  the 
condition  are  void,  for  an  estate  can  neither  commence  nor 
increase  upon  an  unlawful  condition  (Shepherd’s  Touch- 
stone, 132),  and  so  I conceive  is  the  law  where  a power  is 
sought  to  be  created  upon  like  condition.  Though,  possi- 
bly, it  may  better  be  likened  to  a bond  with  condition  repug- 
nant to  mere  positive  law,  in  which  case  it  is  said  the  condi- 
tion only  is  void,  and  the  bond  shall  stand  single  (2  Bl. 
Com.  300),  but  I think  not. 

Therefore,  to  effectuate  the  manifest  purpose  of  the  prim 
cipal  — namely,  to  convert  these  lands,  which  were  at  a 
distance  from  his  place  of  residence,  and  so  beyond  his  per- 
sonal supervision  and  control,  into  money  — and  in  order 
that  the  letter  of  attorney  may  not  utterly  fail  of  effect,  I 
think  we  are  authorized  to  read  it  as  if  the  name  of  the 
wife  were  not  contained  therein  (as  in  effect  it  is  not)  and  as 
if  the  authority  had  been  in  terms  “ for  me  and  in  my  name 
to  convey,”  etc. 

And  this,  though  it  may  seem  to  do  violence  to  the  text 
of  the  instrument,  is  warranted  by  authority  ; for  it  is  said 
that:  “If  divers  join  in  a deed  and  some  are  able,  and 
some  are  not  able,  this  shall  be  said  to  be  his  deed  alone 
that  is  able  ” (Shepherd's  Touchstone,  81),  that  is  to  say,  the 
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words  of  grant,  confirmation  and  the  like,  which  are  written 
in  the  plural  shall  be  read  in  the  singular,  for  if  taken  in 
the  plural,  there  are  none  to  whom  they  can  be  ascribed. 

As  to  the  other  questions  which  have  been  argued,  we 
think  that  the  conveyance  of  the  attorney,  under  which  the 
defendant  derives  title,  was  well  enough  executed,  and  that 
whether  it  was  acknowledged  in  conformity  with  the  statute 
or  not  is  a matter  of  indifference,  for  the  acknowledgment 
is  but  a means  of  proving  the  execution  and  authenticating 
the  record,  when  the  instrument  shall  be  thereafter  re- 
corded ; and  the  statute  which  requires  it  being  in  the 
affirmative,  and  without  any  negative  implication  to  ex- 
clude the  common  law,  the  conveyance  will  be  valid,  as  be- 
tween the  parties  thereto  and  those  having  notice  thereof, 
even  though  not  acknowledged  at  all.  The  judgment  of  the 
district  court  is  thoroforo  affirmed.  Affirmed. 

v. on  v ey an ck  by  husband  ami  wife.  See  Craiq  v.  Chaiutle.r,  1 Cola  M9. 

I*  w nit  Attounky  — llfMUMi  a Nit  Wifk:  Jfollahty  V.  iMltey,  1»  Wall.  <*>0,  nfflrmlntf  the 
Judgment  b low. 
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Practice  — bill  of  exception*,  when  it  ehonld  be  tigned.  A bill  of  exceptions 
muat  be  signed  during  the  term  at  which  tlio  judgment  or  opinion 
excepted  to  is  given,  unless  a da/  in  vacation  is  allowed  tberelor  by  order 
of  the  court. 

Practice  — objection  waited  by  joining  in  error.  But  if  a defendant  join  in 
error,  lie  thereby  waives  the  objection  tlmt  the  bill  of  exceptions  was  bled 
in  vacation  without  an  order  of  court,  and  all  matters  appearing  in  the 
transcript,  which  are  esteemed  in  law  to  form  part  of  the  record,  will  bo 
considered  by  the  court. 

New  trial — presumption  in  fator  of  finding .*  Whcro  an  issue  of  fact  is 
submitted  to  the  judge  at  niti prim,  he  performs  the  functions  of  both 
court  and  jury,  and  the  same  presumption  must  be  indulged  to  sustain  his 
finding  as  would  be  made  in  favor  of  the  verdict  of  a jury. 

New  trial  — sufficiency  of  evidence  to  support  verdict.  Where  the  evidence 
in  conflicting,  and  the  question  is  upon  the  credibility  of  the  witnesses,  a 
new  trial  will  not  be  granted. 

Costs  or  ArrEAL  from  justice  of  tiie  peace — power  to  apportion  discre- 
tionary. The  power  conferred  by  section  10,  chapter  10,  Revised  Statutes, 
15R,  to  apportion  '■osts  on  appeal  from  justice  of  tlio  peace,  is  to  be  exer- 
cised in  the  discretion  of  the  district  court,  and  error  cann<  t be  assigned 
upon  the  ruling  of  the  district  court  in  relation  thereto. 
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Appeal  from,  District  Court,  Jefferson  County. 

Thk  action  was  brought  before  a justice  of  the  peace,  and 
thence  appealed  to  the  district  court.  At  the  trial  in  the 
district  court,  the  plaintiff  testified  : That  in  the  month  of 
December,  1870,  he  worked  for  the  defendant  five  and  one- 
half  days  in  a drift,  at  taking  out  coal,  and  that  the  same  was 
worth  four  dollars  per  day ; that,  before  commencing  said 
work,  he  agreed  with  defendant  to  take  out  and  deliver,  at  the 
month  of  said  drift,  the  coal,  and  was  to  have  two  dollars  per 
ton  for  what  he  took  out  and  so  delivered  ; that  he  did  not 
know  how  much  coal  he  did  take  out,  but  took  out  several 
loads ; that  he  bought  of  the  defendant  two  pick -eyes,  worth 
seventy-five  cents  each,  and  a piece  of  steel  of  about  eight 
pounds  weight,  and  had  the  use  of  defendants’  mule  three 
days,  at  one  dollar  per  day,  in  taking  out  coal,  and  had  not 
paid  defendant  for  same  or  either,  and  defendant  was  enti- 
tled to  credit  for  same ; that  he  did  not  know  what  the  steel 
was  worth  ; that  he  worked  for  defendant  ten  and  one-lialf 
days  at  quarrying  and  removing  rock,  which  work  was 
worth  per  day  three  and  one-lialf  dollars  ; that  before  be- 
ginning said  rock  work,  he  agreed  with  defendant  to  make 
an  excavation  in  a bank,  thirty-three  feet  in  length,  three 
feet  in  width,  and,  on  an  average,  about  eleven  feet  high,  the 
same  being  almost  nothing  in  height  where  he  was  to  com- 
mence digging  in  the  bank,  and  about  twenty  feet  at  the 
back  part  of  said  excavation  ; that  he  agreed  to  make  said 
excavation  for  the  sum  of  fifty  dollars,  to  commence  work 
thereon  immediately^  no  time  agreed  for  the  payment  there- 
for ; that  he  worked  at  said  excavation  ten  and  a half  days : 
that  the  charge  made  in  his  account  on  file  for  ten  and  a half 
days’  work  was  for  work  done  at  said  excavation  ; that  he 
commenced  and  did  said  work  immediately  after  making 
said  contract,  which  was  in  November,  A.  D.  1870 ; that  wit- 
ness considered  that  he  had  completed  the  said  excavation 
according  to  contract ; that  he  measured  the  said  excavation 
by  stepping  off  lengthwise,  and  the  width  thereof  by  a scra- 
per which  scraper  he  measured  wdth  his  hands  ; that,  while 
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plaintiff  was  still  engaged  at  the  work  on  said  excavation, 
the  defendant  appeared  and  claimed  that  it  was  not  yet  com- 
pleted, according  to  the  contract,  and  desired  the  plaintiff 
to  do  certain  things  in  order  to  the  completion  of  the  same, 
which  the  plaintiff'  refused  to  do  and  therefore  quit  work  on 
said  excavation. 

Michael  Hollorurn  testified  : That  he  worked  upon  said 
excavation  for  the  plaintiff,  #nd  helped  measure  the  same 
by  stepping  the  length  thereof,  and  by  measuring  the  width 
thereof  with  a scraper,  previously  measured  with  his 
hands,  and  the  same  measured  about  thirty-three  feet  in 
length,  and  about  three  feet  in  width. 

The  defendant  testified  : That  the  plaintiff  had  agreed  to 
take  out  what  coal  he  took  from  drift  for  two  dollars  per 
ton  ; that  the  plaintiff  took  out  in  all  only  two  tons  of  coal 
and  no  more;  that  plaintiff  had  the  use  of  defendant’s  mule 
in  taking  out  said  coal  three  days,  worth  one  dollar  per  day 
for  the  use  of  said  mule,  the  plaintiff,  by  agreement,  was 
to  allow  the  defendant;  that  defendant  let  plaintiff 
have  two  pick-eyes,  for  which,  by  agreement,  the  plaintiff 
was  to  allow  defendant  one  dollar  and  fifty  cents;  that 
plaintiff  got  a piece  of  steel  of  defendant  worth  two  and  a 
half  or  three  dollars,  for  which  plaintiff  was  to  allow  de- 
fendant what  the  said  steel  was  worth  ; that  defendant  had 
never  at  any  time  employed  the  plaintiff  to  work  for  him 
by  the  day,  and  the  plaintiff  had  never  worked  by  the  day 
• for  him  at  any  kind  of  work  ; that,  the  work  done  by 
plaintiff  at  quarrying  and  removing  rock,  was  performed 
under  contract ; that  the  contract  was  as  made  by  plaintiff 
and  defendant;  that  the  plaintiff  was  to  make  for  the  sum 
of  fifty  dollars,  to  be  paid  when  the  work  was  completed,  a 
certain  excavation,  thirty-three  feet  long,  two  and  a half  feet 
wide,  and,  ont  he  average,  eleven  feet  high  ; that  the  exca- 
vation was  to  be  made  into  a bank,  and  the  way  they  came 
to  call  it  eleven  feet  high,  was,  that  they  first  measured  the 
bank  to  ascertain  the  quantity  of  dirt  and  rock  to  be  moved, 
and  the  same  being  about  nothing  in  height  when  it  begun, 
and  about  twenty  feet  high  at  the  back  part,  they  called  it 
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eleven  feet  high  on  an  average ; that  the  plaintiff  did  not 
complete  said  work  according  to  contract,  and  that  it  had 
afterward  cost  defendant  thirty-seven  and  one-half  dollars 
in  cash  for  hired  help  to  finish  said  excavation,  as  the 
plaintiff  had  agreed  to  make  it ; that  the  plaintiff  did  not 
do  more  than  one-half  the  work  necessary  to  complete  said 
excavation,  and  voluntarily  abandoned  the  same  without 
finishing  it.  „ 

John  Armor  testified  : That  plaintiff  told  him  he  was  to 
have  $50  for  making  the  excavation  ; plaintiff  also  told 
him  that  the  excavation  was  to  be  three  feet  wide  and  thirty- 
three  feet  long,  and  that  the  same  would  average  about 
eleven  feet  high  ; witness  saw  the  excavation  after  it  liad 
been  abandoned  by  plaintiff,  and  that  fully  one-half  or 
more  of  the  work  necessary  to  be  done  to  complete  the 
excavation  according  to  contract,  as  witness  learned  from 
plaintiff,  was  left  undone. 

The  court  gave  judgment  for  the  plaintiff  and  against  the 
defendant  for  $25  damages,  and  for  costs  of  suit 

The  plaintiff  had  judgment  before  the  justice  of  the  peace 
for  $42  damages,  and  for  costs,  and  it  was  assigned  for  error 
in  this  court  that  the  district  court  erred  in  rendering  judg- 
ment against  appellant  for  all  of  the  costs  of  the  suit.  It 
was  also  assigned  for  error  that  the  finding  of  the  district 
court  was  against  the  evidence. 

Mr.  A.  H.  De  France,  for  appellant 

Mr.  George  W.  Pubkins,  for  appellee. 

W ells,  J.  By  the  record  which  has  been  certified  to  us 
in  this  case,  it  appears  that  the  bill  of  exceptions  taken  by 
the  plaintiff  in  error  was  not  filed  until  the  lapse  of  nearly 
sixty  days  after  the  adjournment  of  the  term  at  wliich  the 
judgment  complained  of  was  given,  and  the  record  fails  to 
show  that  time  was  given  to  present  such  bill  of  exceptions. 

According  to  all  the  authorities,  and.  indeed,  by  the  letter 
of  the  statute,  the  bill  of  exceptions  must  be  signed  during 
the  term  at  which  the  judgment  or  opinion  excepted  to  is 
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given,  unless  a day  in  vacation  is  allowed  therefor  by  order 
of  the  court.  Rev.  Stat.,  ch.  70,  § 21. 

And,  according  to  some  cases,  if  the  record  fails  to  show 
such  order,  and  that  the  bill  of  exceptions  was  filed  within 
the  time  limited,  it  cannot  be  considered  in  the  appellate 
court,  even  though,  as  it  would  seem,  the  objection  is  not 
suggested  by  counsel.  Moffit  v.  Pollard , 19  Ind.  178 ; 
Cable  v.  Smoyer , id.  202 ; Pick  v.  Vankirk,  15  id.  159 ; 
Hance  v.  Miller , 21  111.  637. 

We  think,  however,  that  the  verbal  agreement  of  the  par- 
ties or  of  counsel  may  supply  the  absence  of  such  order  of 
court,  and  the  defendant  in  error  having  joined  in  error  and 
assented  to  the  submission  of  the  cause  upon  written  argu- 
ment, we  will  construe  this  as  implying  a stipulation  that 
all  matters  appearing  in  the  transcript  and  which  are 
esteemed  in  law  tt>  form  a part  of  the  record  are  properly 
certified  to  us. 

But  accepting  the  bill  of  exceptions  which  is  set  out  in 
the  record  as  properly  before  us,  we  are  not  able  to  see  that 
any  error  was  committed  in  the  court  below. 

The  only  question  in  issue  between  the  parties  was, 
whether  the  plaintiff  had  fully  performed  the  contract  for 
grading  and  excavation  which  constituted  the  principal  item 
of  his  account,  and  upon  this  question,  we  must  presume, 
unless  the  contrary  clearly  appears,  that  the  court  below 
found  correctly. 

Where  an  issue  of  fact  is  submitted  to  the  determination 
of  the  judge  at  nisi prius  he  performs  the  functions  of  both 
court  and  jury;  he  is  the  exclusive  judge  of  the  credibility 
of  witnesses,  and  in  the  court  of  review  the  same  presump- 
tion must  be  indulged  to  sustain  his  finding,  as  would  be 
made  in  favor  of  the  verdict  of  a jury,  if  the  issue  had  been 
submitted  to  a jury. 

We  must,  therefore,  presume  that  his  honor,  who  presided 
below,  regarded  the  witnesses  who  were  sworn  on  the  part 
of  the  defendant  below  (or  some  of  them)  as  unworthy  of 
credit ; and  we,  who  have  not  heard  the  witnesses,  and  can- 
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not  draw  conclusions  from  their  manner  and  bearing  in  giv- 
ing  testimony,  cannot  say  that  he  lias  erred. 

The  finding  of  the  court  below,  tuerefore,  cannot  be  said 
to  be  erroneous  ; and  if  there  is  any  error  apparent  in  the 
amount  allowed  to  plaintiff  below  for  his  damages,  it  is  not 
an  error  of  which  his  adversary  can  be  heard  to  complain. 

Neither  can  it  be  assigned  for  error  that  the  court  below 
omitted  to  apportion  the  costs,  for  this  is  a matter  purely 
in  the  discretion  of  the  court. 

Let  the  judgment  of  the  Jefferson  district  court  be 
affirmed,  with  costs.  Afnnnol. 

Mill  of  Exceptions,  Sionino  and  Tiltno:  Pnckanl  v.  Spelling,  S Colo.  1 13;  Kldred  v. 
Mnlhn/,‘1  Colo.  21:  J,'f»tnnr>n  v.  Austin,  * Colo  XTo. 

FiNDiNoft  Pkksuhkd  Cokhkct  Kinney  v.  IFoxi,  10  Colo.  272. 

Vkruictt,  Sufkicikn  4 k Evidence  t 8uppokt:  Matthew  y.  G lines,  lCoIo.  474:  Barker 
v.  Hawley , •l.folo.  327,  IHL 


Matthews  et  al.  v.  GliiTks  et  al. 

Hew  trial  — lujteieney  of  evidence  U>  Kuppart  xxrdkt.  Wliere  tlie  evidence 
in  conflicting,  and  the  question  is  upon  the  credibility  of  the  witnesses,  a 
new  trial  will  not  be  granted. 

Error  to  Probate  Court , Arapahoe  County. 

Assumpsit  for  work,  labor  and  services  rendered. 

At  the  trial,  the  plaintiff,  E.  A.  Reser,  testified  that  plain- 
tiffs were  real  estate  agents,  and  that  Glines,  one  of  the 
defendants,  applied  to  him  to  sell  a brick  house  and  lots,  on 
which  the  same  was  located,  at  the  price  of  §7,000  : that 
there  was  nothing  said  as  to  the  commission  to  be  charged 
for  making  such  sale  ; that  the  customary  charge  was  five 
per  cent  up  to  $3,000,  and  three  per  cent  on  all  sums  above 
$3,000  ; that  he  had  several  conversations  with  one  B about 
the  property,  and  that  he  advised  B to  purchase  it,  and  that 
B did  purchase  it, 

E.  G.  Matthews,  one  of  the  plaintiffs,  testified  that  he  had 
several  conversations  with  B about  the  property  ; that,  upon 
one  occasion,  B told  witness  that  defendants  had  reduced 
the  price  to  $6,500,  and  that  B said  that  he  would  take  the 
property  at  that  price.  Witness  subsequently  told  defend- 
ant Glines  that  B would  take  the  property  at  the  price 
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named : that  Glines  then  said  he  could  not  have  it  at  that 
price.  Glines  came  to  plaintiffs’  office  a few  minutes  after 
ward  and  told  plaintiffs  to  make  the  sale  at  $6,500.  Wit- 
ness did  not  remember  that  he  said  any  thing  further  to  B. 
Witness  testified  that  the  customary  rate  for  selling  city 
property  was  fire  per  cent  on  the  first  $3,000,  three  per  cent 
over  $3,000  up  to  $8,000,  and  two  per  cent  on  all  over  $8,000. 
Dr.  J.  F.  Bancroft  testified : That  he  had  several  con- 
versations witlv  plaintiffs,  and  with  one  Hyatt  Hussey, 
about  the  property,  and  that  he  negotiated  the  purchase  of 
the  property  with  Hussey.  Plaintiffs  also  proved  a convey- 
ance, made  by  defendants,  to  George  A.  Jarvis,  for  the 
property  in  question,  which  conveyance  was  so  made  by 
direction  of  Dr.  Bancroft. 

George  Glines,  one  of  the  defendants,  testified  that  he 
never  had  any  conversation  with  Matthews  in  regard  to  the 
property ; that  Matthews  said  to  him  at  one  time,  that  he 
was  a member  of  the  firm  of  Matthews  & Reser,  and  that  he 
had  been  trying  to  sell  the  property  in  question  to  Dr.  B. ; 
that  witness  subsequently  called  at  Matthews  & Resets 
office,  and  told  them  if  Dr.  B.  came  there,  to  tell  him  the 
property  was  not  for  sale,  and  that  he  could  not  have  it. 
Witness  further  testified,  that  Reser  once  asked  him  if  he 
had  sold  the  Tom  Smith  property  ; he  said  Dr.  B.  had  been 
bothering  them  about  it  a good  deal ; he  said,  What  do  you 
ask  for  it ! I told  him  we  asked  $7,000;  he  said,  I don’t 
think  he  will  give  that;  I said,  all  right,  he  can't  have  it 
for  any  less.  Witness  afterward  asked  Reser  who  author- 
ized him  to  sell  the  property  ; he  said  Mr.  Hussey  ; witness 
said  that  was  all  right ; any  thing  Mr.  Hnssey  does  is  all 
right ; after  the  property  was  sold,  Reser  came  into  witness’ 
office  and  said,  ain’t  you  going  to  allow  us  some  commis- 
sions on  that  sale  up  there?  Witness  said,  what  sale? 
he  said,  the  Tom  Smith  property.  Witness  told  him,  I did 
not  authorize  you  to  sell  that  property  ; Reser  said  Mr. 
Hnssey  did  ; witness  said,  all  right,  go  to  Hussey  and 
collect  commissions  of  him  ; witness  told  him  that  he, 
witness,  did  not  owe  him  any  thing  ; witness  further  testi- 
Vol.  I.  — 60 
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fied  that  he  never  employed  the  plaintiffs  to  sell  the 
Property. 

Hyatt  Hussey  testified  as  follows : I was  the  party  that 
sold  the  property  described  in  the  deed  ; Mr.  Reser  came  to 
me  one  day  and  said  he  had  sold  the  property,  along  about 
the  middle  of  March,  and  told  me  the  property  was  sold ; 
I asked  him  who  gave  him  the  property  for  sale  ; he  told 
me  Mr.  Glines  ; I then  asked  him  the  terms  of  sale  ; he  told 
me  the  property  was  6old  for  $7,000  to  Dr.  Bancroft,  and 
that  Dr.  B.  would  come  to  the  office  and  let  me  know  to 
whom  to  draw  the  deed  ; about  an  hour  afterward,  Dr.  B. 
came  to  the  office  and  positively  refused  to  take  the 
property  at  $7,000,  but  offered  $6,800,  which  I declined; 
we  had  conversation  on  the  subject  two  or  three  times  a 
week,  and  some  three  weeks  after  that  the  sale  was  finally 
made. 

The  court  found  for  the  defendants. 

Messrs.  Brown  & Putnam,  for  plaintiffs  in  error. 

Mr.  M.  Benedict  and  Mr.  John  F.  Bostwick,  for 
defendants  in  error. 

Per  CuarAM.  This  case  must  be  governed  by  the  prin- 
ciple of  Murphy  v.  Cunningham , ante  467. 

The  only  error  complained  of  is,  that  the  judgment  should 
have  been  for  the  plaintiffs  and  not  for  the  defendants,  as 
by  the  record  appears. 

The  evidence  was  conflicting,  and  whether  judgment 
should  have  gone  for  the  plaintiffs,  or  against  them,  depends 
upon  whether  credit  was  due  to  the  witnesses  called  for 
them,  or  to  those  who  were  called  for  their  adversary.  The 
judge  who  presided  below,  and  before  whom  the  issue  was 
tried  without  a jury,  gave  credit  to  the  letter,  and  it  does 
not  lie  with  us  to  review  his  action  in  this  regard. 

The  judgment  is  affirmed,  with  costs.  AJUrmeit, 

VKitmrr  -Covfuct  of  Evidence.  — Where  the  verdict  la  not  manifestly  agalnstth# 
weight  of  evidence,  and  the  evidence  Is  conflicting,  the  verdict  will  not  be  disturbed;  Jiarktt 
v.  Hawley,  \ Colo.  327, 34i;  Denver  i\  B,  Vo.  v.  1‘Uut,  ll  Colo.  6UX 
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Central  City  Water  Company  v.  Kimber  et  al. 

Practice  — vhat  mutt  be  expressed  in  a special  ease.  Where  parties  waive 
process  and  pleading,  and  come  before  the  court  upon  an  agreed  case,  the 
nature  of  the  relief  sought  must  be  expressed  In  the  agreement. 
Jurisdiction  — upon  a special  case  or  statement  of  fads.  In  such  case  the 
court  acquires  jurisdiction  of  the  parties  and  of  the  subject-matter,  by 
force  of  the  agreement,  and  if  nothing  is  expressed  as  to  the  judgment  or 
decree  to  be  rendered  upon  the  facts  stated,  the  court  Is  not  empowered  to 
do  any  thing  whatever  in  the  premises. 

Appeal  from,  District  Court , Oilpin  County. 

There  was  neither  process  nor  pleading  in  the  court  below; 
the  parties  filed  a paper  as  follows : 

This  agreement,  made  and  entered  into  this  16th  day  of 
October,  A.  D.  1871,  by  and  between  the  Central  City  Water 
Company  and  E.  L.  Salisbury,  Job  V.  Kimber,  Erasmus 

Garrott,  Lawrence  Miley,  Robert  W.  Mead, Borham, 

William  Fuller,  Henry  W.  Lake,  mill  owners  on  North 
Clear  creek, 

Witnesseth : That,  whereas,  there  is  a dispute  pending 
between  said  company  and  said  mill  owners,  as  to  the  right 
of  said  company  to  take  and  divert  the  waters  of  Peck 
gulch,  and  to  run  the  same  into  Central  City  for  public  and 
private  use,  to  wit : for  fire  purposes  and  use  in  houses  and 
mills  ; and,  whereas,  it  is  desirable  that  said  dispute  be 
speedily,  and  once  for  always,  settled  by  legal  adjudication 
without  reference  to  technicalities,  etc.  Now,  therefore,  in 
consideration  of  the  premises,  it  is  hereby  agreed  : 

1.  That  the  said  water  company  is  duly  incorporated 
under  chapter  18,  Revised  Statutes  of  Colorado,  and  under 
all  the  several  sections  of  said  chapter  relating  to  ditches 
and  flumes,  subject  to  all  liabilities,  and  entitled  to  all 
benefits  given  by  said  chapter  and  said  sections. 

2.  That  the  said  company  propose  to  take  water  ont  of 
Peck  gulch,  a tributary  of  North  Clear  creek,  at  a point 
about  one  hundred  rods  above  its  mouth,  and  convey  water 
to  Central  by  route  designated ; and  that  such  water  is 
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thus  diverted  from  North  Clear  creek,  and  does  not  reach  it 
again,  if  at  all,  till  at  a point  below  a majority  of  the  mills 
on  North  Clear  creek. 

3.  That  the  mills  owned  by  said  mill  owners  are  all  situ- 
ate on  North  Clear  creek,  at  distances  varying  from  two  to 
four  miles  below  the  mouth  of  Peck  gulch,  and  have  been 
run  and  used  by  the  present  owners  and  grantors  for 
periods  of  from  two  to  ten  years,  and  are  both  water  and 
steam  ; and  that  a certain  amount  of  water  is  needed  for 
each  mill,  both  for  the  batteries  and  for  steam  purposes,  all 
of  which,  as  well  as  for  water  power,  when  used,  has  here- 
tofore been  taken  from  said  North  Clear  creek. 

4.  It  is  also  admitted  and  agreed,  that,  in  a dry  season  of 
the  year,  the  water  is  insufficient  to  use  as  an  economic 
water  power  without  the  aid  of  steam,  but  is,  most  of  the 
time,  sufficient  to  supply  the  batteries  and  water  for  steam 
purposes. 

5.  It  is  also  agreed  and  admitted,  there  is  at  least  one 
stream  running  into  said  Clear  creek  below  the  mouth  of 
Peck,  and  above  all,  or  nearly  all,  of  the  mills. 

6.  It  is  further  agreed,  that  this  case  shall  be  submitted  to 
the  district  court  of  Gilpin  county,  at  November  session, 
upon  the  facts  above  set  forth,  and  the  evidence  to  be  taken 
and  presented  as  hereinafter  mentioned  ; and  tiiat  the  mat- 
ter in  dispute  shall  be  submitted  to  said  court  at  all  events 
and  without  any  delay  or  postponement,  and  that  the  decis- 
ion of  said  court  as  to  the  right  of  said  water  company  to 
take  the  water  from  said  Peck  gulch  shall  be  final,  except 
in  case  either  party  may  wish  to  appeal,  in  which  case  such 
appeal  may  be  taken  to  the  supreme  court,  and  this  agree- 
ment and  the  evidence  taken  shall,  together  with  the  record, 
be  taken  as  the  record  in  this  case,  and  such  appeal  shall 
be  heard  upon  sucli  record  at  the  next  session  of  the 
supreme  court,  and  neither  party  shall  be  allowed  to  post- 
pone the  hearing  thereof  for  any  cause  whatever. 

It  is  further  agreed,  that,  upon  final  decision  of  this 
cause,  either  by  the  district  court  or  by  the  supreme  court, 
both  parties  shall  submit  and  make  no  attempt  to  deprive 
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the  other  of  any  right  adjudged  to  belong  to  them  or  it,  or 
to  interfere  with  the  waters  of  Peck  gulch  so  as  to  dimm- 
ish the  flow  legally  going  to  the  other,  except  upon  agree- 
ment duly  made. 

It  is  further  agreed,  that  no  process  need  be  issued  here- 
in ; that  upon  filing  of  this  agreement  with  the  clerk  of  the 
district  court  at  its  next  session,  all  parties  hereto  shall  be 
in  said  court,  and  subject  to  its  jurisdiction,  and  that  the 
costs  in  this  case  shall  be  paid,  one-lialf  by  said  company, 
and  one  half  by  the  mill  owners. 

It  is  also  agreed,  that  each  party  shall  choose  a compe- 
tent engineer,  who  shall  choose  a third,  who  shall  make  an 
accurate  measurement  of  the  water  running  in  Peck  gulch, 
both  at  its  mouth,  and  at  a point  directly  above  the  point 
from  which  the  company  propose  to  take  the  water  out,  and 
alBO  the  amount  of  increase  of  water  by  reason  of  the  bed 
rock  ditch,  dug  by  said  company.  Also  the  amount  of 
water  running  in  North  Clear  creek,  immediately  above  the 
raoutli  of  Peck  gulch,  the  amount  running  in  said  creek, 
immediately  above  Missouri  gulch,  and  the  amount  run- 
ning in  said  creek,  at  a point  near  the  mill  known  as  the 
Mammoth  Company's  mill,  as  well  as  the  amount  running 
in  Missouri  gulch,  and  report  the  same,  under  oath,  to  the 
court,  at  said  November  session,  and  lastly,  all  other  testi- 
mony desired  by  either  party  may  be  taken  in  writing  be- 
fore the  clerk  of  said  court,  on  three  days'  notice,  in  writing, 
upon  either  Hugh  Butler,  Esq.,  or  G.  15.  Reed,  Esq.,  for  the 
mill  owners,  or  upon  Willard  or  H.  M.  Teller,  on  part  of  the 
company  ; such  testimony  to  be  taken  in  time,  so  as  to  not 
delay,  in  any  manner,  the  hearing  of  said  cause,  and  that 
no  attempt  shall  be  made  by  said  company  to  hike  the 
water  of  said  Peck  gulch  until  a final  decision  has  been  had 
in  the  district  or  supreme  court,  except  upon  postponement 
of  said  hearing  and  decision  by  the  said  mill  owners. 

In  witness  whereof  the  parties  have  hereunto  set  their 
hands. 

Edw.  L.  Salisbury,  Job  Y.  Kimber,  L.  C.  Miley,  Robert 
W.  Mead,  Kimber,  aud  Fullerton,  II.  W.  Lake. 
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The  court  found  for  the  plaintiffs,  Kimber  et  al.,  and  that 
the  said  defendant  had  not  the  right  to  take  and  divert  the 
water  of  Peck  gulch  in  said  county,  and  to  run  the  same 
into  Central  City  in  said  county,  for  defendant’s  private 
purposes,  to  wit,  for  lire  purposes,  and  for  use  in  houses 
and  mills. 

Judgment  was  given  against  the  defendant  for  costs. 

Messrs.  Johnson  & Teller,  for  appellant. 

Mr.  G.  B.  Reid,  for  appellee. 

Hallett,  C.  J.  These  parties  appeared  in  the  court 
below,  with  a statement  of  facts  signed  by  appellees  only, 
from  which  it  appears  that  they  desired  an  adjudication  of 
some  kind  as  to  the  right  of  appellant  to  divert  the  waters 
of  Peck  gulch  from  their  natural  channel.  It  does  not  j 
appear  that  the  waters  of  Peck  gulch  have  been  diverted, 
but  it  is  stated  that  appellant  proposes  to  do  so,  and  the 
only  paragraph  in  the  agreed  statement  which  conveys  any 
information  as  to  the  nature  of  the  relief  sought  is  that  in 
which  it  is  agreed  that  the  decision  of  the  court  as  to  the 
right  of  appellant  to  divert  the  waters  of  Peck  gulch  shall 
be  final.  Usually  a special  case  or  statement  of  facts  is 
made  in  a cause  pending,  where  the  nature  of  the  relief 
sought  is  sufficiently  indicated  by  the  form  of  action.  But 
if  parties  waive  process  and  pleading,  and  come  before  the 
court  upon  a naked  statement  of  facts,  there  is  nothing  in 
the  record  to  show  what  relief  is  desired  unless  it  is 
expressed  in  the  agreement  itself.  The  court  acquires 
jurisdiction  of  the  parties  and  of  the  subject-matter  in  such 
case  by  force  of  the  agreement,  and  if  nothing  is  expressed 
as  to  the  judgment  or  decree,  to  be  rendered  upon  the  facts 
stated,  the  court  is  not  empowered  to  do  any  thing  whatever 
in  the  premises.  Courts  are  established  to  administer  the 
law  in  cases  of  specific  injury,  and  to  render  judgments 
and  decrees  is  the  essential  power  conferred  upon  them. 

All  judicial  proceedings  are  instituted  and  maintained  for 
the  purpose  of  obtaining  specific  relief,  and  this  does  not 


Digitized  by  Google 


1872.] 


Gilpin  ®.  Wattb. 


479 


appear  to  have  been  directed  to  that  end.  If  parties  may 
go  before  a court  with  a naked  statement  of  facts,  and 
demand  information  as  to  their  rights,  without  more,  our 
courts  will  become  schools  of  instruction,  with  little  time 
to  attend  to  their  proper  and  legitimate  duties.  The  ques- 
tion propounded  in  this  record  is  interesting  and  probably 
important,  but  we  must  decline  to  answer  it  When  it 
becomes  necessary  to  determine  the  rights  of  these  parties, 
for  the  purpose  of  affording  relief  to  either  of  them,  we  will 
cheerfully  perform  that  duty,  but  we  cannot  engage  in  an 
idle  discussion  which  would  be  without  any  definite  result 
or  legal  character.  The  court  below  was  authorized  by  the 
agreement  of  the  parties  to  divide  the  costs  ot  the  proceed- 
ing between  them,  and  this  was  not  done,  but  all  the  costs 
were  adjudged  against  appellant.  As  the  matter  of  costs 
only  was  within  the  jurisdiction  of  the  court,  we  do  not 
tliink  it  necessary  to  remand  the  cause  for  the  purpose  of 
securing  a correct  judgment  upon  that  point,  and  therefore 
the  judgment  will  be  reversed. 

Reversed. 


Gilpin  ».  Watts. 

Specific  performance  — title  to  land.  A vendor  who  seeks  specific  perform- 
ance of  a contract  for  a Bale  of  land  must,  in  his  bill  of  complaint,  set 
forth  his  readiness  and  ability  to  make  a good  title  to  the  land. 

Specific  performance  — decree  should  extend  to  the  whole  contract.  Upon 
bill  by  vendor  against  vendee  to  enforce  specific  performance  ot  contract 
fur  sale  of  land,  the  defendant  cannot  be  required  to  pay  the  purchase- 
money,  or,  in  default  thereof,  to  surrender  the  contract  to  be  canceled, 
except  upon  the  condition  that  the  complainant  convey  the  land  to  him. 

Possession  ok  i.and  obtained  under  contract  of  purchase.  Where  a vendee  of 
land  lias  obtained  possession  from  the  vendor  under  a contract  of  purchase, 
if  he  refuses  to  pay  the  purchase-money,  and  accept  the  vendor's  title,  he 
must  surrender  the  possession.  And  this,  although  the  vendor  has  not  a 
good  title. 

Practice  — hoie  possession  may  be  recotered.  And  the  vendor  may  recover 
possession  of  the  land  in  a suit  to  enforce  specific  performance  of  the 
contract. 

Pleading — prayer  for  possession  need  not  be  special.  In  such  case  the  com 
plainant  may  have  reliof  under  the  general  prayer. 
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Appeal  frovi  District  Court , Arapahoe  County. 

The  complainant  alleged  in  his  bill,  that,  on  the  17th  of 
February,  1802,  he  entered  into  a contract  with  William 
Gilpin,  defendant,  for  the  sale  of  certain  land  granted  to 
the  heirs  of  Luis  Maria  Baca,  by  the  act  of  congress  enti- 
tled “An  act  to  confirm  certain  private  land  claims  in  the 
territory  of  New  Mexico,”  approved  June  21, 1860  (12  Stat. 
at  Large,  72).  That,  by  the  terms  of  said  contract,  he  sold 
to  the  defendant  one  of  the  grants  or  claims  of  land  men- 
tioned in  said  act  of  congress,  which  was  estimated  to  con- 
tain one  hundred  thousand  acres  of  land,  for  the  sum  of 
thirty  cents  per  acre,  payable  in  five  equal  annual  install- 
ments, commencing  two  years  after  the  date  of  sale ; the 
purchase-money  to  bear  interest  at  five  per  cent  per  annum 
from  the  date  of  sale,  payable  semi-annually,  the  first  pay- 
ment of  interest  to  be  made  with  the  first  installment  of 
purchase-money.  That  defendant  was  to  locate-  the  tract 
of  land,  and  complainant  was  to  convey  the  same  to  him  in 
fee  simple  when  the  same  should  be  located,  paid  for  and 
snrveyed.  That,  at  defendant’s  request,  the  float  or  grant 
was  located  on  a tract  of  land  then  in  the  territory  of  New 
Mexico,  but  now  in  the  county  of  Saguache,  in  the  territory 
of  Colorado,  which  tract  was  described  in  the  bill,  and  it 
was  alleged  that  it  amounted  to  99,289^^  acres.  Complain- 
ant further  alleged  that  he  had  obtained  a conveyance  in 
fee  simple  from  the  heirs  of  Baca  to  the  said  tract  of  land, 
a cop}'  of  which  was  attached  to  the  bill  as  an  exhibit. 

This  conveyance,  as  appeared  from  the  copy  attached  to 
the  bill,  contained  the  names  of  about  sixty -five  grantors,  of 
whom  some  had  executed  it,  and  others  had  not.  A person 
had  subscribed  his  name  to  the  conveyance  as  attorney  in 
fact  for  the  heirs  of  various  parties,  but  the  names  of  such 
heirs  were  not  subscribed.  There  were  other  objections  to 
the  conveyance,  which  it  is  not  necessary  to  mention.  Com- 
plainant further  alleged  that  he  had  tendered  to  defendant 
a deed  for  the  land,  and  that  the  purchase-money  had  not, 
nor  had  any  part  thereof,  been  paid  to  him,  and  that  such 
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pnrcliase-money  was  still  due  and  unpaid.  It  was  further 
alleged  that,  at  the  time  of  the  contract,  the  defendant  en- 
tered into  possession  of  the  land,  and  had  retained  the  pos- 
session thereof.  The  defendant  demurred  to  the  bill  for  want 
of  equity,  and  because  the  complainant  did  not  show  in  his 
bill,  title  in  fee  simple  to  the  land.  The  demurrer  was  over- 
ruled, and  the  defendant  stood  by  it.  Upon  the  coming  in 
of  the  master’ s report,  the  defendant  excepted  thereto,  which 
exceptions  were  overruled,  and  the  court  decreed  that  there 
was  due  the  complainant  on  the  contract  the  sum  of 
$42,267.68,  and  that  the  defendant  pay  the  same  to  complain- 
ant within  sixty  days,  and  in  default  of  such  payment, 
that  the  defendant  be  forever  barred  and  foreclosed  of  all 
equity  of  redemption,  etc.,  and  that  the  defendant  surren- 
der the  said  contract  to  be  canceled,  etc. 

Messrs.  Miller  & Markham,  and  Messrs.  Charles  & 
Elbert,  for  appellant 

Mr.  John  S.  Watts,  pro  se. 

Mr.  S.  E.  Browne  and  Mr.  Alfred  Sayre,  of  counsel  for 
appellee. 

Wells,  J.  Three  questions,  arising  upon  this  record, 
appear  to  us  entitled  to  consideration.  First.  Does  the 
complainant's  bill  make  a case  for  the  interposition  of 
equity  to  compel  specific  performance  ? Second.  Assuming 
the  bill  to  have  sufficiently  stated  a case  for  specific  per- 
formance, is  the  decree  which  was  given  below  the  proper 
decree  upon  such  case  1 Third.  Was  there  error  in  over- 
ruling the  defendant’s  demurrer  to  the  complainant’s  bill? 

The  resolution  of  the  first  of  these  questions  depends 
upon  whether  the  exhibits  attached  to  the  bill,  and  which 
are  therein  prayed  to  be  taken  as  a part  thereof,  shall  bo 
considered  as  a part  of  the  bill  in  such  sense  that,  upon 
demurrer,  the  court  may  look  into  the  exhibits  and  receive 
what  appears  therein  to  falsify  the  complainant's  express 
allegations.  The  complainant  contracted  to  give  a perfect 
Yol.  L — 61 
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title,  and  specific  performance  cannot  be  decreed  at  liis  suit 
unless  he  be  prepared  to  furnish  such  perfect  title  ; and  his 
readiness  and  ability  to  do  this  ought,  we  think,  to  l* 
affirmatively  set  forth  in  the  bill,  for  so  are  the  precedents; 
though  it  is  held  that,  if  he  show  himself  able  to  make  a 
good  title  at  the  time  of  final  decree,  this  will  satisfy  the 
averment. 

Now,  if  we  are  to  consider  the  exhibits  as  a part  of 
the  bill,  in  the  sense  in  which  counsel  have  assumed  that 
they  are,  it  may  well  be  doubted  whether  complainant  has 
such  a title  as  he  has  contracted  to  convey.  But  whether 
the  exhibits  are  a part  of  the  bill  in  this  sense,  and  so  are 
brought  into  view  upon  demurrer,  is  a cpiestion  upon  which 
we  are  not  agreed. 

But,  however  the  first  question  may  be  resolved,  we  are 
all  of  opinion  that  the  second  must  be  answered  in  the 
negative,  for,  assuming  that  the  complainant’s  bill  suffi- 
ciently makes  out  his  equity  to  have  the  contract  which  is 
set  up  specifically  performed,  yet  the  court  below  has 
decreed  that  the  defendant  below,  by  a day  limited,  make 
payment  of  the  purchase-money,  or,  in  default  of  such  pay- 
ment, surrender  the  contract  to  be  canceled  ; and  there  is 
no  requirement  upon  the  complainant  to  make  the  convey- 
ance which  was  the  consideration  of  the  defendant’s  promise 
to  pay.  That  is  to  say,  the  defendant  is  required  to  per- 
form on  his  part,  and  complainant  is  at  liberty  to  perform, 
or  omit  to  perform,  at  his  own  option. 

It  is  true  that  the  bill  contains  an  offer  to  produce,  sub- 
ject to  the  order  of  the  court,  the  conveyance  which,  it  is 
averred,  complainant  had  before  tendered  to  the  defendant; 
but  there  is  nothing  to  show  that  such  conveyance  was,  in 
fact,  ever  brought  into  court  or  delivered  to  any  officer  of 
court ; and  the  original  cause  being  determined  by  the  final 
decree,  it  appears  to  us  doubtful  whether  the  defendant  has 
any  remedy  to  compel  its  production.  The  decree  ought 
to  be  a final  determination  of  the  whole  controversy,  so  far 
as  the  case  made  warrants.  The  purchaser  ought  not  to  be 
required  to  pay  the  purchase-money,  and  then  resort  to  bis 
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motion  or  bill  of  review,  or  other  process,  if  there  be  any 
effectual  to  this  end,  to  secure  a conveyance. 

As  to  the  third  question : The  argument  of  counsel  for 
the  plaintiff  in  error  upon,  this  point  rests  upon  two 
assumptions,  namely  : 1.  That  the  conveyance  of  Baca’s 
heirs,  alleged  to  have  been  executed  to  the  complainant,  is 
to  be  taken  as  a part  of  the  bill  or  demurrer  ; and,  2.  That 
unless  complainant's  bill  shows  a case  for  specific  perform- 
ance, which  is  the  relief  specially  prayed,  he  can  have  no 
relief  whatever.  To  the  first  of  these,  as  before  said,  we  are 
not  prepared  to  assent,  and  the  latter  we  conceive  to  be 
opposed  to  both  reason  and  authority.  For  though,  when 
it  is  doubtful  to  what  relief  in  particular  the  complainant, 
upon  the  state  of  facts,  is  entitled,  the  bill  ought  technically 
to  be  framed  with  a double  aspect,  or  with  a prayer  for 
alternative  relief,  yet  nothing  is  better  settled  than  that  when 
-specific  relief  in  one  form  only  is  prayed,  and  this  relief 
cannot  be  granted,  the  court  may,  nevertheless,  when  the 
bill  contains  the  general  prayer,  grant  any  relief  consistent 
with  the  facta  stated,  unless  in  the  particular  case  this 
course  would  operate  to  surprise  the  defendant. 

Now  in  this  case  the  bill  alleges  and  the  demurrer  admits 
that  the  defendant  has  enjoyed  the  lands  which  are  the 
subject  of  the  controversy,  his  possession  being  derived 
from  the  complainant,  since  the  year  1863  ; and  granting,  for 
the  argument  sake,  that  the  complainant  is  not  able  to 
make  out  such  a title  as  the  defendant  contracted  for, 
nevertheless  the  defendant,  if  he  will  not  accept  such  title 
as  the  complainant  tenders,  ought  certainly  not  to  retain 
this  possession.  He  cannot  have  both  the  lands  and  the 
money  which  he  has  agreed  to  pay  for  the  lands.  Smith  v. 
Lloyd,  1 Madd.  56;  Clark  v.  Willson,  15  Vesey,  317; 
Tindall  v.  Cobharn,  CM.  & K.  385. 

It  appears  bv  the  English  cases,  which  I have  cited,  that 
where  there  is  a controversy  as  to  the  title  tendered,  and  the 
purchaser  lias  already  been  let  into  possession,  the  court 
will,  on  mere  motion,  require  him  to  either  bring  the  pur- 
chase-money into  court  or  yield  up  the  possession.  I do 
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not  see  that  it  is  said  that  the  bill  must,  on  its  face,  show  a 
case  for  specific  performance  in  order  to  entitle  the  vendor 
to  his  motion,  nor  upon  principle  ought  this  to  be  required; 
for  when  the  vendor’s  bill  does  aver  his  ability  to  make  title, 
his  right  to  the  provisional  alternative  relief,  by  motion,  as 
practiced  in  the  English  courts,  rests  not  at  all  upon  this 
averment,  but  upon  the  principle  that  he  ought  not  to  be 
deprived  of  the  lands,  nor  kept  out  of  possession  thereof 
without  compensation,  even  though  his  title  be  defective. 
To  have  afforded  such  relief  would  certainly,  therefore,  have 
been  consistent  with  the  case  made  by  the  bill,  whether  the 
title  there  set  up  be  a perfect  title,  or  otherwise.  Neither 
could  it  have  occasioned  surprise  or  prejudice  to  the  defend- 
ant, for  it  would  have  been  the  same  relief  which  the  bill 
prays  specifically,  though  in  less  degree. 

We  are  of  opinion,  therefore,  that  no  error  was  com- 
mitted in  overruling  the  demurrer  to  complainant’s  bill. 

For  the  error  in  the  final  decree,  however,  that  decree  will 
be  reversed,  and  the  cause  is  now  remanded  to  the  district 
court  for  further  proceedings  according  to  equity. 

Reversed. 


Anderson  et  al.  v.  Sloan,  Administrator. 

Practice  — affidavit  denying  execution  of  instrument  sued  on.  An  affidavit 
accompanying  a plea  of  non  cst  factum  must  follow  the  pica  ao  far  aa  to 
deny  the  execution  of  the  instrument  sued  on. 

Where  it  is  alleged  in  a declaration  on  an  appeal  bond,  that  defendants  exe- 
cuted the  bond  by  the  name  and  style  of  T.  O.  Anderson,  Edwin  Scudder 
and  A.  C.  Hunt,  an  affidavit  in  which  it  is  averred  that  the  defendants  did 
not  make  their  said  supposed  writiug  obligatory,  signed  Thomas  G.  Ander- 
son, Edwin  Scudder  and  A.  C.  Hunt,  is  not  sufficient  to  deny  the  execution 
of  the  instrument. 

Pleading  — nil  dcbct  in  debt  on  a specialty.  In  an  action  on  an  appeal  bond 
the  plea  of  nil  dcbct  is  bad. 

Shirty  in  appeal  bond  cannot  require  obligee  to  proceed  against  his  principal. 
In  hd  action  on  an  appeal  bond,  a plea  by  a surety  in  the  bond  that  exe- 
cution has  not  been  sued  out  on  the  judgment  from  which  the  appeal  was 
taken  is  bad. 
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Pleading  in  debt  on  appeal  bond.  Iu  an  action  on  an  appeal  bond  by  an 
administrator  of  tlie  obligee,  a plea  interposed  by  a surety  in  tbe  bond  to 
the  effect  that,  if  the  plaintiff,  aB  administrator,  etc.,  has  been  damnified, 
it  is  because  of  the  wrong  and  default  of  his  intestate,  is  bad. 

Waiver  ok  demurrer  by  going  to  trial.  It,  after  filing  a demurrer  to  the  • 
declaration,  a defendant  proceeds  to  trial  on  the  merits,  he  thereby  waives 
his  demurrer,  and  cannot  object  in  this  court  that  the  issue  thereon  remains 
undetermined. 

Waiver  ok  issue  ok  fact  by  going  to  trial.  And  in  such  case  the  defendant 
cannot  object  that  there  was  no  issue  of  fact.  If  he  appear  at  the  trial 
and  proceed  as  upon  issue  joined,  he  must  abide  the  result. 

Record  of  defendant*'  appearance  at  truil.  Where  the  record  recites  that  the 
defendants  appeared  at  the  trial,  the  presumption  is  that  all  were  present 
who  had  been  served  with  process. 

Pl  eadi.no  denying  execution  of  instrument  must  be  verified.  If  a plea  deny- 
ing the  execution  of  the  instrument  sued  on  is  put  in  without  oath,  the 
execution  of  the  instrument  need  not  be  proved. 

Judgment  in  action  of  debt  — form.  In  an  action  of  debt,  a judgment  in  the 
form  used  in  actions  of  assumpsit  is  erroneous. 

Practice  — where  error  in  form  of  judgment.  But  if  no  error  appears  prior 
to  the  verdict,  the  cause  will  be  remanded,  with  leave  to  plaintiff  to  move 
the  court  below  for  the  proper  judgment. 

Appeal  from  District  Court , Arapahoe  County. 

Mr.  H.  R.  Hunt  and  Mr.  Alfred  Sayre,  for  appellants. 

Messrs.  Charles  & Elbert,  for  appellee. 

Belford,  J.  This  was  an  action  on  an  appeal  bond, 
instituted  in  the  Arapahoe  district  court  by  the  appellee 
against  the  appellants.  The  declaration  charges  that  the 
defendants  below,  Thomas  G.  Anderson,  Edwin  Scudder 
and  A.  C.  Hunt,  under  the  name  and  style  of  T.  G.  Ander- 
son, Edwin  Scudder  and  A.  C.  Hunt,  executed  their  certain 
writing  obligatory,  sealed  with  their  seals,  etc.,  and  condi- 
tioned as  follows  : The  condition  of  this  obligation  is  such, 
that,  whereas,  the  said  John  G.  Sloan,  etc.,  did,  on  the  20th 
day  of  April,  1868,  in  the  district  court,  etc.,  recover  a judg- 
ment against  the  above  bounden  Thomas  G.  Anderson,  for 
the  sum  of  $1,200,  etc.,  from  which  said  judgment  the  said 
Thomas  G.  Anderson,  did,  etc.,  sue  out  of  the  supreme  court, 
etc.,  a writ  of  error,  removing  said  cause  from  the  district  to 
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the  supreme  court,  and  which  writ  of  error  was  to  operate 
as  a supersedeas.  Now,  if  the  above  bounden  Thomas  G 
Anderson  shall  duly  prosecute  his  said  writ  of  error,  and 
shall  pay  said  judgment,  costs,  interest  and  damages  incase 
said  judgment  shall  be  affirmed,  then  the  above  obligation 
to  be  void,  otherwise  to  remain  in  full  force  and  effect.  It 
is  further  averred,  that  the  judgment  was  duly  affirmed  by 
the  supreme  court,  and  that  Anderson  has  failed  and  refused 
to  pay  said  judgment  and  costs,  or  any  part  thereof,  accord- 
ing to  the  letter  and  effect  of  the  said  writing  obligatory, 
whereby,  etc.,  an  action  has  accrued,  etc. 

To  this  declaration,  Hunt  filed  several  pleas.  1st.  Non 
est factum.  2d.  Amounting  to  nil  debet.  3d.  That  he  had 
signed  the  bond  as  surety,  and  that  no  execution  had  been 
issued  on  the  original  judgment  by  Sloan  against  Anderson. 
4th.  That  if  the  plaintiff  or  his  intestate  has  been  damnified, 
it  is  owing  to  their  own  laches,  etc. 

Anderson  filed  a general  demurrer,  and  also  assigned 
special  causes  — which  demurrer  remained  undisposed  of  at 
the  time  of  the  trial. 

As  to  Scudder,  the  record  shows  the  following  plea: 
“And  the  said  defendants,  Edwin  Scudder  and  Thomas  G. 
Anderson,  comes  and  defends  the  wrong  and  injury,  when, 
etc.,  and  says  that  the  said  writing  obligatory  in  said  decla- 
ration mentioned  is  not  his  deed,  and  of  this  he  puts  him- 
self on  the  country,  etc.,  (signed)  Edwin  Scudder,  by  Alfred 
and  Daniel  Sayre,  his  attorneys.” 

The  plaintiff  filed  a demurrer  to  the  second,  third  and 
fourth  pleas  interposed  by  Hunt,  and  also  a motion  to  strike 
out  the  verification  to  the  plea  of  non  est  factum.  The 
demurrer  and  motion  were  sustained  by  the  court,  and  this 
action  of  the  court  constitutes  one  of  the  errors  assigned. 

The  verification  to  the  plea  of  non  est  factum  was  in  the 
following  form : 

The  said  defendant,  A.  C.  Hunt,  by  way  of  verification  to 
the  plea  by  him  above  pleaded,  being  duly  sworn,  upon 
oath  says : “That  he  and  the  said  defendants,  Thomas  G. 
Anderson  and  Edwin  Scudder,  at  the  time  when,  etc.,  in 
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the  said  declaration  mentioned,  or  at  any  other  time,  did 
not  make  their  said  supposed  writing  obligatory,  signed 
Thomas  G.  Anderson,  Edwin  Seudder  and  A.  C.  Hunt. 
(Signed)  A.  C.  Hunt,  sworn  and  subscribed,”  etc. 

It  is  evident  that  this  verification  is  evasive  and  in  no  man- 
ner responsive  to  the  allegation  of  the  declaration.  It  was 
not  charged  that  the  writing  obligatory  sued  on  was  signed 
Thomas  G.  Anderson,  Edwin  Seudder  and  A.  C.  Hunt. 
The  person  making  this  affidavit  could  readily  swear  to  the 
statements  therein  contained,  and  when  the  oath  was  so 
taken,  the  execution  of  the  bond  set  out  in  the  declaration 
would  remain  undenied.  It  is  equally  clear  that  the  affiant 
did  not  intend  to  deny  the  execution  of  the  bond  as  charged. 

The  court  committed  no  error  in  striking  this  verification 
from  the  files.  King  v.  Haines,  23  111.  341. 

As  to  the  plea  of  nil  debet  it  is  clearly  bad  ; no  principle 
of  law  being  better  settled  than  that  this  is  an  improper 
plea  to  an  action  of  debt  upon  a specialty  or  deed  where  it 
is  the  foundation  of  an  action.  Sneed  v.  W is  ter,  8 Wheat. 
694  ; 6 Blatchford,  162. 

The  third  and  fourth  pleas  are  no  better.  The  condition 
of  the  bond  is,  that  if  the  judgment  be  affirmed,  the  parties 
executing  the  obligation  shall  pay  the  judgment,  damages 
and  costs.  It  was  not  necessary  that  an  execution  should  be 
sued  out  on  the  judgment  before  a right  of  action  would 
accrue  on  the  bond.  As  between  the  obligors  and  obligees, 
all  the  obligors  are  principal  debtors, though, as  between  each 
other,  they  may  have  the  rights  and  remedies  resulting  from 
the  relation  of  principal  and  surety.  As  long  as  the  obligee 
does  no  act  varying  the  terms  of  the  original  contract,  he 
has  the  same  claim  upon  the  sureties  that  he  has  upon  the 
principal  for  the  payment  of  the  bond. 

It  is  objected  in  the  argument,  though  not  specially 
assigned  as  error,  that  the  trial  below  was  wrong,  Ander- 
son’s demurrer  remaining  undisposed  of.  We  are  aware 
that  in  Gray  v.  Cooper,  5 Ind.  606,  and  Waldo  v.  Richter, 
17  id.  634,  it  has  been  held  error  to  proceed  to  trial  of  issues 
of  fact  before  the  jury,  where  issues  of  law  remain  undis- 
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posed  of , but  we  are  not  at  liberty  to  follow  these  eases, 
even  if  we  concurred  in  the  reasons  assigned  in  their  sup- 
port 

In  the  case  of  Scans  v.  Oee,  11  Pet  86,  this  precise  point 
was  involved,  and  the  court  held  that  the  irregularity  was 
waived  by  the  defendant  going  to  trial  upon  the  merits,  and 
that  he  could  not  avail  himself  of  it  in  the  appellate  court. 
Regarding  the  plea,  above  alluded  to,  as  the  individual  plea 
of  Seudder,  the  record  shows  that  the  “defendants”  sub- 
mitted to  trial  on  the  merits,  and  that  the  defendants  made 
their  motion  for  a new  trial,  and  the  judgment  was  rendered 
against  the  “defendants.” 

In  the  case  of  Kirby  v.  Holmes,  6 Ind.  33,  it  is  held,  that 
if  a judgment  be  rendered  in  form  against  the  defendants, 
it  will  be  presumed  to  be  against  all  of  them. 

The  record  shows  that  the  defendants  were  all  personally 
served  with  process,  and  that  they  appeared  to  the  action  by 
their  attorneys,  and  when  they  submitted  to  a trial  on  the 
merits,  we  cannot  do  otherwise  than  presume  that  it  amounted 
to  a waiver  of  the  demurrer  on  the  part  of  Anderson. 

Of  course  the  presumption  spoken  of  by  the  supreme 
court  of  Indiana  would  not  obtain  when  there  was  no  ser- 
vice of  process  or  personal  appearance.  It  must  be  under- 
stood as  applying  to  cases  where  the  word  “defendants” 
may  embrace,  and  should  be  understood  to  embrace,  all  the 
defendants  who,  as  the  record  showed,  might  and  should  be 
embraced  in  the  judgment.  Claggetv.  Blanchard,  8 Dana, 
43 ; Violet  v.  Waters,  1 J.  J.  Marsh.  303. 

It  may  be  claimed,  however,  that,  although  the  demurrer 
was  waived,  still  there  was  no  issue  as  to  Anderson,  and 
hence  a mistrial.  We  cannot  allow  the  defendant,  after 
permitting  the  cause  to  proceed  as  though  issue  had  been 
joined,  to  take  advantage  of  that  fact  in  this  court. 

It  is  claimed  by  the  appellants  that  the  court  erred  in 
allowing  the  bond  to  go  in  evidence  ; that  there  was  a vari- 
ance between  that  offered  and  the  one  declared  upon.  We 
think  not.  The  bond  was  set  out  in  the  declaration  in  hac 
terba.  The  obligation  offered  corresponded  with  that  set 
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out  There  was  uo  sworn  plea  denying  the  execution  of  the 
bond,  and  it  was  not  necessary  to  furnish  any  proof  of  its 
execution.  Non  est  factum  was  the  general  issue  at  com- 
mon law  in  actions  on  bonds,  and  its  office  was  to  put  iu 
issue  the  execution  of  the  deed  sued  on.  It  was  not  neces- 
sary that  the  plea  should  be  verified.  In  this  territory  the 
term  non  est  factum  is  and  has  been  applied  to  all  pleas, 
answers  and  replies  that  deny  the  execution  of  a written  in- 
strument constituting  the  foundation  of  the  previous  plead- 
ing answered  by  such  denial ; but  such  pleading  has  not 
been  regarded  as  having  the  effect  to  put  in  issue  the  execu- 
tion of  any  written  instrument,  but  only  its  existence,  unless 
the  pleading  was  verified  by  oath. 

We  are  clearly  of  the  opinion  that  no  error  was  commit- 
ted by  the  court  below  in  allowing  the  bond  to  be  read  iD 
evidence.  The  other  assignments  of  error  are,  in  out 
judgment,  equally  untenable. 

The  judgment,  however,  will  have  to  be  reversed,  it  being 
entered  in  assumpsit  instead  of  debt.  But  as  a careful  ex- 
amination has  failed  to  show  any  error  previous  to  the  find- 
ing of  the  verdict,  aud  inasmuch  as  it  is  sufficient  to  sustain 
a judgment,  we  deem  it  unnecessary  to  award  a venire 
facias  de  noco,  but  we  reverse  the  judgment  aud  remand 
the  cause,  with  leave  to  .plaintiff  to  move  the  court  below  for 
a judgment  on  the  verdict.  And  the  court  below  is  directed 
to  enter  the  proper  judgment.  Reversed. 

Dkmi'khkk  — Waivkk  iiy  ooivu  to  Triai.  — A demurrer  U waived  bv  going  to  trial  on 
the  merlin,  leaving  the  Issues  rui-ted  by  tin1  demurrer  undetermined.  umi  the  party  cannot 
nft'TW.nril*  complain  that  they  were  not  determined:  Daniclton  v.  11  Colo.  iH. 


An  due  v.  Jones. 

Art'BAt. — how  prayed  for.  If  several  defendants  pray  an  appeal  jointly,  and 
the  appeal  bond  Is  executed  by  one  only,  and  recite  an  appeal  by  one,  It  is 
irregular,  and  the  appeal  will  be  dismissed. 

A iteai,  bond — when  amendable.  In  bucIi  case  the  appeal  bond  is  not 
amendable. 

Appeal  from  District  Court , Clear  Creek  County. 

Jones  recovered  judgment  against  Andre  and  Haskins; 

Loth  defendants  appealed,  and  day  was  given  to  perfect  the 
You  I.  — 62 
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appeal,  by  bond,  with  security.  Within  the  time  limited 
Andre  filed  his  bond,  with  surety,  but  his  co-defendant  did 
not  join  therein,  and  the  condition  of  the  bond  recited  an 
appeal  by  Andre  only. 

Mr.  H.  M.  Teller,  for  appellee,  moved  to  dismiss  the 
appeal  for  the  imperfections  of  the  bond. 

Mr.  W.  R.  Gorsline,  for  appellant,  asked  leave  to  amend 
the  bond. 

Belford,  J.,  was  of  opinion  that  leave  to  amend  ought 
to  be  allowed. 

Per  Curiam.  The  motion  to  dismiss  must  be  allowed ; 
the  appeal  was  granted  upon  certain  conditions,  which  have 
not  been  complied  with.  Haskins  has  evidently  abandoned 
his  appeal.  The  defendants  might  have  prayed  joint  and 
several  appeals,  but  they  both  united  in  the  only  appeal 
which  was  prayed,  and  a joint  appeal  of  two  cannot  be 
prosecuted  by  one  only.  Watson  v.  Thrall , 3 Gilm.  69: 

Johnson  v.  Barber , 4 id.  1.  Motion  allowerl. 

Joint  A pi**ai.  — Au»  muiit  Pkobkcttk.  — A Joint  appeal  prayed  by  all  of  the  defendants, 
and  allowed  on  condition  of  tiling  n Joint  bond,  must  he  prosecuted  by  all,  and  If  prosecuted  by 
part  only  a ill  be  dismissed  FvUt  r v.  Bwan  Miter  Ptoeer  (b  6 Colo.  123, lt4);  and  the  statute  of 
W79,  authorizing  one  of  .evcriil  defendants  to  remove  a cnae  to  this  court  by  appeal,  and  per- 
mitting him  in  such  case  to  une  the  iium«n  of  all.  If  deemed  necessary,  will  not  affect  the  rule 
that  a Joint  appeal  must  In?  prosecuted  by  all:  Dkimmut  T.  O.  <k  8.  M.  Co.  v.  Faulkner,  14  Colo. 
439,44a 


Clements  v.  Hahn. 

Practice  in  supreme  court — certiorari  for  lost  records.  Certiorari  will  not 
be  issued  to  bring  up  matter,  not  of  record,  in  the  court  below. 

Where  a bill  of  exceptions  has  been  lost  from  the  files  of  the  court  below, 
certiorari  caunot  be  issued  to  bring  up  the  record  of  such  bill  until  the 
loss  has  been  supplied. 

Error  to  District  Court , Gilpin  County. 

Plaintiff  in  error  suggested  diminution  of  the  record  on 
the  affidavit  of  Charles  C.  Post,  Esq.,  who  appeared  for 
the  defendant  in  the  court  below,  now  plaintiff  in  error, 
and  who  deposed  to  facts  tending  to  show  that  a bill  of  the 
exceptions  reserved  by  the  defendant  upon  the  trial  in  the 
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court  below  had  been  prepared  by  him  and  allowed,  and 
signed  by  the  chief  justice  who  presided  at  that  trial,  and 
had  been  afterward  filed  in  the  office  of  the  clerk  of  the 
district  court.  The  affidavit  further  set  forth  that  deponent 
had  diligently  searched  the  office  of  said  clerk  and  pro- 
cured the  clerk  to  make  search  among  all  the  papers  in  his 
office  and  in  all  places  where  it  might  be,  and  that  said  bill 
of  exceptions  could  not  be  found. 

Per  Curiam.  Certiorari  cannot  go  upon  this  showing. 
The  affidavit  relied  upon  shows  that  the  bill  of  exceptions 
no  longer  remains  in  the  court  below,  and  the  clerk  of  that 
court  cannot  certify  what  is  not.  It  may  be  that,  upon 
proper  showing,  the  district  court  will,  in  the  exercise  of 
its  discretion,  allow  this  bill  of  exceptions  to  be  supplied 
by  copy.  If  that  should  be  done,  you  may  then  renew 
your  suggestion. 

Motion  denied. 


Paul  ®.  Luttrell. 

Practice — proceedings  when  judgment  is  reversed  and  cause  is  remanded. 
When  the  judgment  of  a district  court  is  reversed  in  tills  court,  and  the 
cause  is  remanded  for  a new  trial,  the  jurisdiction  of  the  district  court  is 
restored,  and  the  parties  are  bound  to  attend  and  proceed  to  trial  whenever 
required  by  that  court. 

In  such  case  it  Is  not  essential  that  the  plaintiff  should  proceed  at  the  first 
term  after  the  judgment  is  reversed. 

Nor  that  lie  should  file  the  precept  or  mandate  of  this  court  before  proceeding 
in  the  district  court. 

Nor  that  he  should  give  notice  to  his  adversary  of  1i1b  intention  to  docket  the 
cause  in  the  district  court. 

Upon  motion  for  supersedeas. 

Luttrei.i,  brought,  replevin  against  Paul  in  the  Jefferson 
district  court,  and  npon  the  writ  of  replevin  the  property 
was  taken  by  the  sheriff  and  delivered  to  him.  At  the  last 
term  of  this  court  a judgment  theretofore  given  in  the 
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district  court  was  reversed,  and  the  cause  was  remanded  for 
a new  trial. 

At  the  October  term,  1871,  of  the  district  court,  a jury 
was  called,  and  upon  their  verdict  judgment  was  given  for 
the  plaintiff  Luttrell,  that  he  have  the  property,  and 
damages  for  the  detention  thereof  were  adjudged  to  him, 
and  a retorno  habendo  was  awarded. 

Upon  this  trial,  as  appeared  by  the  record,  no  one 
appeared  for  the  defendant ; it  further  appeared,  that  no 
transcript  of  the  order  of  this  court,  whereby  the  cause  was 
remanded,  was  at  any  time  filed  in  the  district  court 

Paul  now  moved  for  a supersedeas,  assigning  for  error, 
among  other  things : 

1.  That  after  reversal  in  the  supreme  court  of  the  former 
judgment,  the  district  court  proceeded  to  a new  trial  of  the 
issues,  and  gave  judgment  thereon,  although  no  precept  or 
mandate  had  been  issued  out  of  the  supreme  court  direct 
ing  the  said  district  court  to  proceed  further. 

2.  That,  after  judgment  of  reversal  in  the  supreme  court 
of  the  former  judgment  given  in  the  district  court,  the 
cause  was  not  docketed  in  the  district  court  until  the  second 
term  succeeding,  and  then  without  notice  to  the  defendant. 

3.  That,  by  the  judgment  of  the  district  court,  the 
defendant  was  required  to  return  to  the  plaintiff  the  goods 
and  chattels  which  were  already  in  plaintiff’s  possession. 

Per  Cukiam.  Your  motion  must  be  denied.  When  the 
former  judgment  of  the  district  court  was  reversed,  the 
defendant  still  remained  in  court,  and  was  bound  to  attend 
and  proceed  to  trial  whenever  required  by  the  district 
court.  He  was  not  entitled  to  notice  from  the  plaintiff  of 
his  purpose  to  docket  the  cause  or  proceed  to  trial. 

That  the  plaintiff  foiled  to  have  the  cause  docketed,  or  to 
file  the  mandate  of  this  court  in  the  court  below  at  the  first 
term  after  judgment  of  reversal,  is  nothing  ; the  cause  was, 
nevertheless,  pending  there,  and  if  the  defendant  desired 
any  step  taken  at  that  time  he  might  have  procured  the 
mandate  himself,  or  he  might  have  proceeded  as  the  plain- 
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tiff  did,  finally,  without  the  mandate.  The  jurisdiction  of 
the  district  court  over  the  cause  was  restored  as  soon  as 
judgment  was  given  in  this  court.  The  mandate  was  but 
evidence  of  that  jurisdiction ; and,  though  there  are  pru- 
dential reasons,  perhaps,  why  transcript  of  the  final  orders 
of  this  court,  where  causes  are  remanded,  should  be  tiled 
in  the  court  below  before  either  party  is  allowed  to  proceed, 
yet  it  is  not  error  to  proceed  without  it,  for  the  question  is 
altogether  one  of  jurisdiction,  and  if  the  transcript  should 
be  filed  at  any  time  hereafter,  as  it  may  be,  it  will  afford  con 
elusive  evidence  that,  at  the  time  when  the  district  court 
gave  the  judgment  now  complained  of,  it  had  jurisdiction 
to  do  so. 

The  award  of  the  writ  of  rctorno  appears  to  us  to  be 
irregular,  and  if  the  plaintiff  in  error  proceeds  with  his 
writ  of  error  he  may  probably  have  that  order  vacated,  but, 
in  the  mean  time,  the  defendant  in  error  must  be  at  liberty 
to  take  execution  for  his  damages. 

Motion  denied. 


Shallcross  v.  Kretschmer. 

Error  assigned  as  to  matters  not  of  record.  Error  conuot  be  assigned  upon 
the  rnling  of  the  court,  in  allowing  a promissory  note  to  bo  read  in  evl 
donee,  unless  the  note  lias  been  preserved  in  the  record. 

Damaoes  allowed  where  unit  has  been  prosecuted  for  delay.  It  appearing  that 
the  writ  of  error  was  prosecuted  for  delay,  twenty  per  ceut  of  the  amount 
of  the  judgment  below  was  awarded  to  the  defendant  in  error. 

Error  to  Probate  Court,  Arapahoe  County. 

Messrs.  Browne  & Putnam,  for  plaintiff  in  error. 

Mr.  John  Meoiilinq,  for  defendant  in  error. 

Per  Curiam.  A brief  filed  on  behalf  of  plaintiff  in  er- 
ror contains  the  statement  that  a promissory  note  was  im- 
properly received  in  evidence  in  the  court  below  ; but  the 
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note  is  not  preserved  in  the  record,  and  we  cannot  act  upon 
the  statement  of  counsel,  unsupported  by  the  record.  The 
writ  of  error  appears  to  have  been  prosecuted  for  delay,  and 
we,  therefore,  allirui  the  judgment  of  the  court  below,  with 
costs,  and  assess  twenty  per  cent  of  the  judgment  below 
against  the  plaintiff  in  error  as  damages. 

Reversed. 


Watson  v.  Hahn. 

Consideration  — equitable  right  iciU  support  express  promise.  If  tlie  remedy, 
by  second  iudorseo  of  a promissory  note  ngaiust  Aral  indorser,  is  in  equity 
alone,  tiiis  equitable  riglit  is  sufficient  to  sup]>ort  an  express  promise  npon 
which  be  may  recover  at  law, 

Pi.eadi.no  and  evidence  — common  counts.  In  an  action  by  the  second  in- 
dorsee of  a promissory  note  against  the  first  indorser,  the  plaintiff  may 
recover  upon  evidence  of  an  express  promise  under  tbe  common  counts. 
Presumption  in  furor  of  judgment  below.  Where  the  bill  of  exceptions  does 
not  contain  all  of  the  evidence  given  on  the  trial  in  the  court  bclovr,  the 
court  will  presume  that  the  finding  of  the  district  court  is  correct. 
Practice  — objection  to  testimony  must  be  specific.  Upon  a general  objection 
in  the  court  below,  to  copies  of  papers  offered  in  evidence,  it  cannot  be 
alleged  in  this  court  that  there  was  not  sufficient  evidence  of  the  lo»  of 
the  original  papers  to  warrant  the  use  of  copies ; that  objection  should 
have  been  made  in  the  district  court. 

Error  to  District  Courts  Gilpin  County. 

Mr.  L.  C.  Bockwell,  for  appellant. 

Mr.  S.  B.  Hahn,  pro  se. 

Hai.lett,  C.  J.  Assumpsit  by  second  indorsee  against 
first  indorser  of  a promissory  notej  and  demurrer  to  special 
counts  in  the  declaration  overruled;  plea  of  general  issue 
to  the  common  counts,  and  trial  to  the  court  and  judgment 
for  the  plaintiff. 

Upon  the  question  raised  by  the  demurrer,  the  supreme 
court  held,  under  a Virginia  statute  in  some  respects  similar 
to  ours,  that  an  indorsee  of  a promissory  note  could  not  sue 
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a remote  indorser  at  law  ( Mandeville  v.  Riddle,  1 Cranch, 
290),  and  that  the  remedy  was  by  bill  in  equity.  Riddle  v. 
Mandeville,  5 Cranch,  322.  In  Illinois,  whence  our  statute 
was  obtained,  the  rule  is  otherwise.  Clifford  v.  Keating, 
3 Scam.  250. 

However  this  may  be,  defendant  in  error  proved  an 
express  promise  to  pay,  and  upon  this  he  may  recover 
under  the  common  counts.  According  to  the  case  in  5 
Cranch,'  defendant  in  error  was  entitled  to  recover  in  equity 
if  the  law  is  as  claimed  by  plaintiff,  and  this  equitable 
right  will  support  the  express  promise  upon  which  an 
action  at  law  may  certainly  be  maintained.  1 Pars,  on  Cont. 
444.  Therefore  it  is  not  necessary  to  inquire  whether  the 
demurrer  was  properly  overruled,  and  we  express  no 
opinion  on  the  point.  Again,  it  does  not  appear  that  the 
bill  of  exceptions  contains  all  of  the  evidence  given  on  the 
tiial  in  the  court  below,  and  we  will  presume  that  the  find- 
ing of  the  court  is  correct.  Ballance  v.  Leonard,  37  111.  43. 

Copies  of  certain  papers  were  received  on  the  trial,  to 
which  plaintiff  in  error  objected  generally,  but  this  objection 
cannot  be  renewed  here.  If  there  was  not  sufficient  evidence 
of  the  loss  of  the  original  papers  to  warrant  the  use  of 
copies,  that  objection  should  have  been  made  in  the  court 
below.  As  to  the  depositions,  some  of  the  testimony  was 
irrelevant,  but  we  cannot  reverse  the  judgment  for  that 
reason.  The  testimony  is  abundantly  sufficient  to  support 
the  judgment  of  the  court,  and  that  which  is  irrelevant  and 
immaterial  could  not  have  had  any  influence  in  determining 
the  issue. 

The  judgment  of  the  district  court  is  affirmed,  with  costs. 

Affirmed. 


Doane  et  al.  v.  Glenn  et  al. 

Evidence  of  DECTiATiATTONB  of  parties  in  charge  of  property  to  nhow  possesHon 
On  the  trial  of  an  issue  as  to  ownership  of  property,  between  interpleading 
claimants  and  plaintiffs  in  attachment,  tho  declarations  of  the  claimants 
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and  others  who  were  present  with  the  property,  made  to  the  officer  at  the 
time  tlio  writ  was  levied,  are  admissible  to  show  who  were  In  possession 
of  the  property. 

Evidbnck  as  to  who  was  in  charge  of  properly  admissible.  The  officer  having 
testified  that  the  claimants  were  with  the  property  attached  at  the  time  the 
levy  was  made,  his  testimony  upon  that  point  was  admissible,  and  a motion 
to  exclude  all  of  his  testimony  from  the  jury,  was  properly  overruled. 
Misnomer  — as  to  middle  name.  The  law  knows  but  one  Christian  name,  and 
the  omission  or  incorrect  Insertion  al  a middle  name  or  initial  letter  is 
immaterial. 

Practice  — when  formal  objections  to  deposition  must  be  made.  Formal  objec- 
tions to  a deposition  must  be  made  before  trial,  and  the  objection  that  the 
official  character  of  a notary  public,  by  whom  the  deposition  was  taken,  is 
not  authenticated,  is  of  this  nature. 

Deposition  — witness  must  be  sworn  in  the  cause.  A deposition  taken  in  an 
attachment  suit,  upon  notice  that  the  deposition  would  be  read  upon  the 
trial  of  the  cause,  and  the  witness  being  Bworn  to  testify  in  that  cause,  is 
not  admissible  upon  the  trial  of  an  issue  between  interpleading  claimants 
of  the  property  attached  and  the  plaintiffs  in  the  attachment. 

Pit esumption  of  OWNERSHIP  arising  from  possession  of  personal  property. 
Upon  issue  joined  between  interpleading  claimants  and  plaintiffs  in  attach- 
ment, where  there  is  evidence  to  show  that  the  claimants  were  in  posses- 
sion of  the  property  at  the  time  the  writ  was  levied,  the  jury  ru  properly 
Instructed,  that,  if  the  property  was  found  In  possession  of  the  claimants 
at  the  time  of  the  levy,  from  such  possession  the  law  raises  a presumption 
that  the  claimants  were  then  the  owners  of  such  property. 

Judgment  on  issue  found  for  interpleading  claimants.  It  is  irregular  to  eniar 
judgment  in  favor  of  the  interpleading  claimants  for  the  possession  of  the 
property  attached,  but  where  all  the  property  attached  is  embraced  in  tbe 
claimant's  pleading,  the  irregularity  is  not  sufficient  to  reverse  judgment. 
Evidence  of  ownership  of  property  attached  — sheriff's  return.  Where 
the  sheriff'  returns  to  a writ  of  attachment  that  the  defendants  are  not 
found  in  his  county,  and  does  not  state  in  whose  possession  he  found  the 
property  attached,  such  return  does  not  make  out  a prima  fade  case  of 
ownership  of  the  property  in  the  attachment  defendants. 

Error  to  District  Court , Arapahoe  County. 

Tiik  sheriff’s  return  to  the  writ  of  attachment  was  as  fol- 
fows : “ I have  duly  executed  this  writ  by  levying  on 
seven  hundred  and  fifty-five  head  of  Texas  cattle,  branded 
seventy-one.  Six  horses  or  two  mares  and  four  geldings, 
one  saddle,  one  bridle,  one  heavy  wagon,  one  sorrel  mart 
branded  §,  connected  on  right  shoulder,  one  sorrel  mare 
branded  OX  on  left  hip,  M S on  shoulder,  one  sorrel  horse 
branded  LL  on  shoulder,  one  bay  horse  branded  H on 
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shoulder,  one  black  poney  branded  HS  on  shoulder,  one 
black  poney  branded  B on  shoulder,  as  I am  therein  com- 
manded, and  have  the  said  property  now  in  my  possession. 
The  within-named  Oliver  S.  Glenn  and  Rufus  E.  Talpey 
are  not  found  in  my  county.” 

The  claimants  described  the  property  in  their  plea  as  fol- 
lows : “Seven  hundred  and  lifty-live  head  of  Texas  cattle 
branded  “71,”  one  sorrel  mare  branded  g,  connected  on 
right  shoulder,  one  sorrel  mare  branded  OX  on  left  hip,  one 
sorrel  horse  branded  LL  on  shoulder,  one  bay  horse 
branded  H on  shoulder,  one  black  poney  branded  HS  on 
shoulder,  one  black  poney  branded  B on  shoulder,  one 
saddle,  one  bridle,  one  heavy  wagon.” 

The  judgment  of  the  court  was  as  follows  : “ It  is  con- 
sidered by  the  court  that  the  property  taken  by  virtue  of 
the  writ  of  attachment  in  this  cause  be  delivered  up  to  the 
said  Lockhart  T.  Glenn  and  George  0.  Talpey,  and  that  a 
writ  of  retorno  habendo  be  awarded  and  issued  therefor.” 

In  addition  there  was  judgment  for  costs. 

The  evidence  is  sufficiently  stated  in  the  opinion  of  the 
court. 

The  first  instruction  to  the  jury  is  given  in  the  opinion  of 
the  court ; the  second  and  third  instructions  were  as  fol- 
lows: 

If  the  interpleading  claimants  purchased  the  stock  which 
is  in  controversy  with  the  funds  of  the  defendants,  or  held 
the  same  for  the  use  of  the  defendants,  then  such  purchase 
and  holding  was  a fraud  upon  the  creditors  of  the  defend- 
ants, and  the  property  in  question  was  subject  to  the  levy 
of  the  plaintiff’s  writ  of  attachment. 

Such  fraud  as  supposed  in  the  last  instruction  is  not  to 
be  presumed  or  inferred  without  proofs,  and  it  is  for  the 
jury  to  say,  upon  all  of  the  facts  and  circumstances  in 
proof,  whether  the  possession  of  the  interpleading  claimants 
was  an  honest  one  or  merely  colorable  and  fraudulent 

Messrs.  Charles  & Elbert,  for  plaintiffs  in  error. 

Messrs.  France  & Rogers,  for  defendants  in  error. 

Vol.  I.  — 63 
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Belford,  J.  Plaintiffs  in  error  commenced  suit  by 
attachment  in  the  district  court  of  the  county  of  Weld,  on 
the  22d  day  of  September,  1870,  against  Oliver  S.  Glenn  and 
Rufus  E.  Talpey,  for  the  sum  of  $7,000.  A writ  of  attach- 
ment was  issued,  directed  to  the  sheriff  of  said  county, 
which  was,  on  the  23d  day  of  September,  1870,  levied  on  the 
following  described  property,  to  wit : seven  hundred  and  fifty- 
five  head  of  Texas  cattle,  six  horses,  one  saddle  and  bridle, 
and  ohe  heavy  wagon.  At  the  following  December  term 
of  the  district  court  defendants  in  error  filed  in  said  suit 
their  plea,  claiming  that  they  were  the  absolute  owners 
of,  and  entitled  to,  the  immediate  possession  of  the  prop- 
erty above  set  forth.  To  this  plea  a replication  was  filed 
by  the  attachment  plaintiffs,  denying  that  the  property 
levied  on  by  the  writ  of  attachment,  and  described  in 
said  plea,  was  the  property  of  said  interpleaders,  or 
that  they  were  entitled  to  the  possession  of  the  same. 
Issue  being  joined,  by  stipulation  of  the  parties,  the  cause 
was  brought  to  Arapahoe  county  for  trial.  The  jury  re- 
turned a verdict  for  the  defendants  in  error,  on  which  judg- 
ment was  rendered  for  return  of  the  property  attached.  On 
the  trial  below,  the  interpleading  claimants,  to  support  the 
issue  on  their  side,  introduced  as  a witness  one  Thomas  E. 
Benson,  who  testified  that,  as  deputy  sheriff,  he  had  levied 
the  writ  of  attachment;  “that  at  the  time  of  the  levy  he 
found  the  property  in  the  possession  of  George  Glenn  and 
Dr.  Talpey.  These  young  men  were  in  possession  of  the 
cattle.  They  had  some  herders  with  them.  One  colored 
person  driving  a team,  and  one  other  man  on  horseback. 
Did  not  know  that  they,  the  interpleaders,  were  in  possession 
more  than  the  other  men  who  were  there,  except  from  what 
they  told  him.  Saw  them  there  with  the  cattle,  so  were  the 
other  men  as  much  as  they.”  The  plaintiffs  moved  to 
exclude  this  testimony,  on  the  ground  that  Benson's  knowl- 
edge of  the  possession  was  derived  from  the  declarations  of 
the  claimants  and,  therefore,  hearsay  and  inadmissible. 
This  motion  was  denied  by  the  court,  and  this  constitutes 
the  first  assignment  of  error,  which  we  will  notice.  The 
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declarations  made  by  the  claimants  to  Benson  do  not  appear 
in  the  record,  and  hence,  we  are  unable  to  judge  of  their 
character  and  force. 

It  is  a settled  rule,  that  the  best  evidence  that  the  nature 
of  the  case  will  admit  of  must  be  adduced  unless  some 
obstacle  lies  in  the  wajr  which  legally  authorizes  a resort  to 
inferior  evidence.  The  highest  degree  of  certainty  of  which 
the  mind  is  capable,  with  respect  to  the  existence  of  a par- 
ticular fact,  consists  in  a knowledge  of  the  fact,  derived 
from  actual  perception  of  the  fact  by  the  senses.  It  is  sel- 
dom, however,  that  a jury  can  act  upon  knowledge  of  this 
description ; it  rarely  happens  that  a fact  which  can  be 
decided  by  mere  inspection  is  submitted  to  the  considera- 
tion of  the  jury.  The  second  degree  of  evidence  in  the 
scale  of  certainty  consists  of  information  derived  from  the 
relation  and  information  of  those  who  have  had  the  means 
of  obtaining  actual  knowledge  of  the  fact,  from  actual  per- 
ception of  the  same  by  the  senses ; and  upon  knowledge 
thus  derived  juries  must  in  general  act.  The  jury,  must  be 
informed  of  the  facts  by  those  who  are  eye  and  ear  wit- 
nesses of  them.  The  third  degree  of  evidence  in  the  scale 
of  certainty  consists  of  information  derived,,  not  imme- 
diately from  one  who  has  had  actual  knowledge  of  the  fact 
by  the  perception  of  his  senses,  but  from  one  who  knows  it 
only  by  its  having  been  asserted  by  some  other  person  ; this 
is  generally  hearsay  evidence.  And,  although  there  is  a 
rule  which  excludes  hearsay  evidence,  yet  there  are  numer- 
ous exceptions  to  it,  which  courts  are  bound  to  recognize 
and  enforce,  and  among  the  exceptions  thus  recognized  is, 
that  when  a declaration  is  in  itself  a fact,  and  is  part  of  the 
res  gesta,  the  objection  to  hea  rsay  evidence  ceases. 

The  distinction  between  a mere  recital,  which  is  not  evi- 
dence, and  a declaration  which  is  to  be  considered  as  a fact 
in  the  transaction,  and  therefore  evidence,  frequently  occa- 
sions much  discussion.  The  rule  is  this:  if  the  declaration 
has  a tending  to  illustrate  the  question,  and  any  inrportance 
can  bo  attached  to  it  as  a circumstance,  which  is  part  of 
the  transaction  itself,  and  deriving  a degree  of  credit  from 
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its  connection  with  the  circumstances,  independently  of  any 
credit  to  be  attached  to  the  speaker,  then  it  is  admissible. 
The  objection  of  hearsay  evidence  can  never  operate  to  the 
exclusion  of  any  statement  of  a fact  which  the  law  regards 
as  a proper  and  safe  medium  for  conveying  the  truth  to  a 
j ury  ; for,  in  such  case  the  evidence  is  admissible,  because 
it  is  in  itself  and  in  connection  with  the  circumstances  deserv- 
ing of  credit,  and  it  is  no  more  hearsay  evidence  than  the 
fact  itself.  Such  evidence  does  not  rest  upon  the  credit  due 
to  the  person  who  makes  the  statement,  but  it  is,  in  general, 
good,  although  the  person  who  made  it  would  not,  in  ordi- 
nary cases,  be  believed  upon  oath.  It  is  admitted  as  a part 
of  the  transaction,  on  the  presumption  that  it  is  calculated 
to  elucidate  the  facts  with  which  it  is  connected,  and  it  is 
evidence,  although  the  party  who  made  it  is  himself  a com- 
petent witness.  Ingram  v.  Flasket,  3 Blackf.  454.  In  treat- 
ing of  this  subject  Clifford,  J.  ( Insurance  Co.  v.  Mosley, 
8 Wal.  412),  says  : “ Undoubtedly  whenever  evidence  of 
an  act  done  by  a party  is  admissible,  the  declarations  he 
made  at  the  time  the  act  was  done  are  also  admissible,  if 
they  were  of  a character  to  elucidate  and  unfold  the  act, 
because  they  derive  a degree  of  credit  from  the  act  itself 
and  do  not  rest  entirely  upon  a statement  not  made  under 
oath.  But  such  declarations  cannot  properly  be  received  as 
evidence,  unless  the  principal  act  which  they  accompany 
and  to  which  they  relate  is  itself  material  to  the  issue  to  be 
submitted  to  the  jury,  nor  unless  the  declarations  were  made 
at  the  time  the  principal  act  was  done,”  etc.  The  record 
shows  that,  at  the  time  of  the  levy  of  the  writ  of  attachment, 
these  claimants  were  with  the  cattle.  This  is  a distinct  fact 
in  itself  and  a fact  which  was  ascertained  by  Benson  by 
actual  perception,  a fact  which  he  could  and  did  testify  to, 
so  that  we  find  something  to  which  the  declarations  can 
attach,  and  from  which  they  derive  a legal  support  The 
latter  would  be  clearly  inadmissible  were  they  disconnected 
from  the  act  of  levy.  If  made  at  any  other  time  they  could 
not  be  received,  and  their  admissibility  is  only  secured  by 
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reason  of  tlieir  forming  a part  of  the  transaction,  of  the  levy, 
or  what  occurred  at  that  time. 

In  Nilson  v.  Iverson,  19  Ala.  95,  the  declaration  of 
a party,  while  in  the  possession  of  a slave,  “ that  she  was 
his  negro  and  that  he  intended  to  keep  her,”  was  held  ad- 
missible as  part  of  the  res  gestce  to  prove  the  character  of 
his  possession.  And  in  Nilson  v.  Iverson,  17  Ala.  216, 
the  court  holds  that  the  declarations  of  a party  in  posses- 
sion are  admissible  as  a part  of  the  res  gestce  to  prove  the 
character  of  his  possession,  as  that  he  claims  the  property 
as  his  own,  or  holds  it  in  subordination  to  the  claims  of 
another.  1 Halstead’s  Ev.  424,  426. 

The  material  issue  to  be  tried  in  this  case  was,  the  posses- 
sion and  ownership  of  the  property  at  the  date  of  the  levy. 
The  return  of  the  sheriff  to  the  writ  shows  that  the 
attachment  defendants,  Oliver  S.  Glenn  and  Rufus  E. 
Talpey,  were  not  found  in  his  county  at  the  time  the  prop- 
erty was  attached,  and  on  the  trial  of  the  interplea  the 
sheriff  testifies  that  the  claimants  were  with  the  herd.  This 
certainly  was  evidence  of  possession.  It  might  be  slight, 
but  still  it  is  entitled  to  some  regard,  and  especially  so  when 
nothing  appears  to  show  that  the  elder  Glenn  or  Talpey 
had  ever  been  in  possession  of  the  cattle.  It  is  true  that 
there  were  two  other  parties  with  the  interpleaders  at  that 
time,  a colored  man  driving  a team,  and  a man  on  horseback. 
And  it  is  claimed  that  this  is  evidence  of  a joint  posses- 
sion. It  is  sufficient  argument  on  this  point  to  say  that 
these  parties  nowhere  appeared  as  claimants,  nor  are  they 
known  in  any  w ry  as  interested  in  this  suit,  or  as  parties  to 
this  record.  Benson  says  he  found  the  property  in  the 
possession  of  George  Glenn  and  Dr.  Talpey.  There  is  an 
evident  confusion  of  names  here,  and  no  effort  seems  to 
have  been  made  by  the  attorneys  in  the  court  below  to  ex- 
plain this.  But  it  appears  from  the  evidence  that,  in  using 
these  names,  the  witness  intended  and  designed  to  desig- 
nate Lockhart  T.  Glenn  and  George  0.  Talpey,  for  he  says : 
“these  young  men,  the  interpleading  claimants,  were  in 
possession  of  the  property,”  etc. 
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The  younger  Glenn  and  Talpey  were  both  present  in 
court,  and,  from  a careful  reading  of  the  testimony, 
there  can  be  no  doubt  that  Benson  referred  to  them 
when  he  used  the  words  “ George  Glenn  and  Dr.  Talpey.” 
Independent  of  any  declarations  made  by  these  parties,  it 
would  have  been  error  for  the  court  to  strike  ont  the  evi- 
dence of  Benson,  for  the  reason  that  his  knowledge  of  the 
claimants’  possession  may  have  been  founded  quite  as  much 
on  the  fact  that  they  were  with  the  cattle,  and  driving 
them  as  from  their  declarations.  At  least,  in  establishing 
the  fact  of  possession,  the  circumstance  that  these  claim- 
ants were  with  the  cattle  was  proper  to  be  given  in  evi- 
dence, and  this  circumstance  is  detailed  by  Benson. 

The  next  error  assigned  is  the  refusal  of  the  court  to 
allow  plaintiffs  to  read  in  evidence  the  deposition  of  James 
W.  Hanna.  Several  objections  were  made  by  the  defend- 
ants, which  we  will  notice  in  the  following  order : 

1.  The  commission  is  to  take  the  deposition  of  James  H. 
Hanna,  and  the  deposition  taken  is  that  of  James  W. 
Hanna. 

2.  That  there  is  no  authentication  of  the  character  of  the 
notary  public. 

3.  That  the  deposition  is  taken  in  the  original  cause,  and 
not  in  the  interpleading  suit,  and  does  not  permit  interrog- 
atories to  be  propounded  in  behalf  of  the  claimants. 

4.  That  the  parties  plaintiffs  in  this  suit  were  different 
from  those  named  in  the  commission. 

These  objections  were  all  made  for  the  first  time  on  the 
trial. 

There  is  nothing  in  the  first  objection.  In  legal  contem- 
plation, the  middle  letter  constitutes  no  part  of  one's  name. 
The  law  knows  but  one  Christian  name,  and  the  omission 
or  incorrect  insertion  of  a middle  name  or  initial  is  imma- 
terial in  pleading ; so  also  in  a commission  to  take 
depositions.  Franklin  v.  Tallmadge,  3 Johns.  84  ; Roose- 
velt v.  Gardiner,  2 Cow.  463  ; Milk  v.  Christie , 1 Hill, 
102  ; Ginnis  v.  Martin,  10  Iowa,  347. 

The  second  objection  was  not  well  taken.  Generally 
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speaking,  a party  cannot  be  allowed  to  lull  bis  adversary 
into  security  by  his  silence  till  the  trial  commences,  and 
then  spring  an  objection  on  him  which,  if  sustained,  may 
deprive  him  of  the  proof  of  material  facts,  which  he  might 
Iiave  established  in  a more  formal  and  regular  mode,  had 
the  objection  been  made  and  sustained  at  an  earlier  period. 
1 Gilm.  425.  When  formal  objections  are  not  made  prior 
to  the  commencement  of  the  trial,  they  cannot  be  heard 
afterward.  The  party  seeking  to  use  the  deposition 
would  be  justified  in  believing  that  these  objections  had 
been  waived.  To  hold  any  other  doctrine  on  this  subject 
would  work  most  serious  mischief.  In  many  instances  it 
would  operate  to  prevent  a party  from  availing  himself  of 
the  attendance  of  witnesses,  by  whom  the  same  matters 
contained  in  deposition  might  be  proved. 

The  third  objection  is  of  a more  serious  and  substantial 
character.  The  notice  was  served  on  the  defendants  in  the 
attachment  suit  as  well  as  on  the  claimants,  and  contained 
the  statement  that  the  deposition  was  to  be  used  in  evidence 
on  the  trial  of  the  above  entitled  cause,  now  pending,  etc., 
and  that  they  were  at  liberty  to  file  cross-interrogatories 
arid  join  in  the  commission. 

Without  deciding  whether  the  notice  was  sufficient  to 
bind  the  claimants,  we  find,  from  an  examination  of  the 
notary’s  certificate  to  the  deposition,  that  Hanna  was  sworn 
as  a witness  in  the  case  of  Doane  et  al.  v.  Oliver  S.  Glenn 
and  Rufus  E.  Taipei/.  It  does  not  appear  that  he  was 
sworn  as  a witness  in  the  cause  of  Glenn  and  Talpey,  inter- 
pleaders, v.  Doane  et  al.  To  have  made  this  deposition 
available  on  the  trial  of  the  interplea  the  witness  should 
have  been  sworn  in  that  suit.  The  parties  were  different, 
and  to  have  admitted  the  deposition  under  these  circum- 
stances would  have  been  to  give  the  plaintiffs  in  error  the 
benefit  of  his  testimony,  without  the  sanctity  of  an  oath. 
We  are  of  the  opinion  that  the  court  committed  no  error  in 
excluding  the  deposition. 

The  court  gave  to  the  jury  the  following  instruction, 
which  is  assigned  for  error : 
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“The  burden  of  showing  that  they  are  the  owners  of  the 
property  in  question,  and  were  such  owners  at  the  time  of 
the  levy  of  the  attachment  is  upon  the  interpleading  claim- 
ants. But,  if,  at  the  time  of  the  levy  of  the  writ  of  attach- 
ment in  this  case,  the  property  was  found  in  the  possession 
of  the  interpleading  claimants,  then,  from  such  possession, 
the  law  raises  a presumption  that  the  interpleading  claim- 
ants were  then  the  owners  of  such  property,  and  unless  it 
has  been  shown  to  the  satisfaction  of  the  jury  that  such 
possession  of  the  interpleading  claimants  (if  they  were  so 
in  possession)  was  colorable  or  fraudulent,  and  a possession 
for  the  use  of  the  defendants  in  this  suit,  the  interpleading 
claimants  may  recover.” 

The  plaintiffs  in  error  claim  that  the  law  raises  no  pre- 
sumption of  ownership  from  the  possession  of  personal 
property.  Matthews,  in  his  work  on  Presumptive  Evidence, 
page  30,  says:  “As  to  personal  property  of  a movable 
nature,  the  general  rule  is,  that  possession  constitutes  the 
criterion  of  title,  and  for  this  reason,  that  no  other  means 
exist  by  which  a knowledge  of  the  fafct  to  whom  it  belongs 
can  be  attained.  Hence,  a vendor  of  personal  chattels  is 
never  expected  to  show  the  origin  of  his  right.” 

Presumptions,  or,  as  they  are  sometimes  called,  “ intend- 
ments of  the  law,”  are  inferences  or  positions  established  for 
the  most  part  by  the  common  and  occasionally  by  the  stat- 
ute law,  and  are  obligatory  alike  on  judges  and  juries. 
They  differ  from  presumptions  of  fact,  or  mixed  presump- 
tions, in  two  important  respects.  In  the  latter  a discretion 
more  or  less  extensive,  as  to  drawing  the  inference,  is  vested 
in  the  tribunal,  while  in  the  former  the  law  peremptorily 
requires  a certain  inference  to  be  made  whenever  the  facts 
appear,  which  it  assumes  as  the  basis  of  that  inference.  In 
the  second  place  presumptions  of  law  are,  in  reality,  rules 
of  law,  and  a part  of  the  law  itself,  and  the  court  may  draw 
the  inference  whenever  the  requisite  facts  are  developed  in 
the  pleading,  while  all  other  presumptions,  however  obvi- 
ous, being  only  inferences  of  fact,  cannot  be  made  without 
the  intervention  of  the  jury.  There  is  a class  of  presump- 
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tions  which  the  law,  out  of  regard  for  public  policy,  recog- 
nizes and  enforces.  In  such  cases  it  gives  an  artificial  effect 
to  the  facts  which  give  rise  to  the  presumption,  beyond  their 
natural  tendency  to  produce  belief.  For  instance,  when  one 
sets  fire  to  a house  the  presumption  is  that  he  intended 
injury  to  its  owner.  If,  then,  a legal  presumption  is  one 
that  the  law  peremptorily  requires  to  be  drawn  from  certain 
ascertained  facts,  and  which  is  incumbent  alike  on  courts 
and  juries  to  make,  then  clearly  the  possession  of  personal 
property  does  not  create  such  a presumption.  It  is  purely 
an  inference  of  fact  to  be  dealt  with  by  the  juiy,  and  not 
one  of  law  to  be  applied  by  the  court,  and  falls  strictly 
within  Mr.  Starkie’s  definition  of  natural  presumptions,  or 
presumptions  of  mere  fact.  It  depends  wholly  upon  its 
own  natural  force  and  efficacy  in  generating  conviction  in 
the  mind,  as  derived  from  those  connections  which  are 
pointed  out  by  experience,  and  is  altogether  independent  of 
all  artificial  legal  relations.  It  is  a fact  to  be  weighed  by 
the  jury,  when  they  have  found  it,  as  a circumstance,  tend- 
ing to  establish  in  their  minds  the  main  fact  in  issue,  to  wit: 
whether  the  possessor  is  the  real  owner. 

The  inaccuracy  of  calling  it  a legal  presumption  finds 
sanction  in  the  language  of  many  courts  and  writers  upon 
the  subject  of  evidence.  12  Wis.  594. 

It  is  said  that  presumptions  of  this  kind  may  be  properly 
termed  legal  presumptions,  because  they  have  been  so  fre- 
quently drawn  under  the  sanction  of  legal  tribunals  that 
they  are  to  be  viewed  as  presumptions  authorized  by  law. 
We  cannot,  therefore,  say  that  in  this  cause  the  naming  it 
a legal  presumption  in  the  instruction  to  the  jury  was  error. 
The  jury  were  told  that  the  burden  of  proving  ownership 
was  upon  the  claimants,  and  they  were  further  told,  that 
while  the  law  did  raise  a presumption  of  ownership  from 
possession,  yet  if  that  possession  was  colorable,  or  for  the 
use  of  the  attachment  defendants,  then  they  could  not 
recover.  Even  if  the  instructions  were  erroneous  we  would 
not  feel  at  liberty  to  reverse  the  case  on  that  ground.  The 
plaintiffs  in  error  had  every  opportunity  to  make  good  their 
V ol.  I.  — 64 
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claim,  if  they  had  any.  Their  examination  of  witnesses  was 
long  and  ingenious,  and  yet  they  failed  to  bring  before  the 
jury  any  evidence  calculated  to  satisfy  them  that  the  elder 
Glenn  and  Talpey  were  the  owners  of  the  property.  There 
are  many  suspicious  circumstances  connected  with  the  pur- 
chase of  the  cattle  and  the  conduct  of  the  parties,  and  these 
were  all  brought  to  the  attention  of  the  jury,  and  after  weigh- 
ing them  they  returned  their  verdict  for  the  claimants. 

Whatever  may  be  our  opinion  of  the  merits  of  the  contro- 
versy, we  cannot  usurp  the  function  of  the  jury  and  disre- 
gard a verdict  that  has  evidence  to  support  it.  The  issue 
below  was  a clear  and  distinct  one.  Was  the  property  levied 
upon  the  property  of  the  interpleaders?  That  issue  was 
fully  tried  and  the  court  left  the  jury  free  to  pass  upon  it, 
and  they  resolved  it  against  the  plaintiffs  in  error.  The 
court,  in  the  second  instruction  given  to  the  jury,  told  them 
that  if  the  interpleading  claimants  purchased  the  stock  in 
controversy  with  the  funds  of  the  defendants,  or  held  the 
same  for  the  use  of  the  defendants,  then  such  purchase  and 
holding  was  a fraud  upon  the  creditors  of  the  defendants, 
and  that  the  property  in  question  was  subject  to  the  levy  of 
the  plaintiffs’  writ  of  attachment.  Under  this  instruction, 
the  jury  had  the  right, and  doubtless  did  consider  fully,  not 
only  the  evidence  of  Blackington,  but  all  the  circumstances 
which  were  brought  out  on  the  trial,  and  which  indicated 
the  character  of  the  transactions  had  by  the  younger  and 
elder  Glenn  and  Talpey  in  reference  to  the  cattle. 

Objection  is  also  made  to  the  form  of  the  judgment  ren- 
dered in  this  cause.  We  are  of  the  opinion  that  the  judg- 
ment in  the  present  form  is  irregular.  It  would  be  better, 
in  entering  judgment  in  cases  of  this  kind,  to  have  it  show 
that  the  property  described  in  the  plea  i5  the  property 
adjudged  to  be  restored,  instead  of  the  property  levied 
upon  by  the  writ  of  attachment.  We  do  not,  however, 
conceive  that  an  irregularity  of  this  kind  is  in  any  way 
prejudicial  to  the  plaintiffs  in  error. 

•There  is  one  other  point  made  by  the  plaintiffs  in  error 
which  we  think  it  proper  to  allude  to.  It  is  claimed  that 
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the  return,  made  by  the  officer  on  the  writ  of  attachment, 
was  prima  facie  evidence  that  this  property  belonged  to 
Oliver  S.  Glenn  and  Rufus  E.  Talpey,  as  against  the  inter- 
pleading claimants,  and  would  have  been  sufficient  to  sup- 
port the  issue  on  behalf  of  the  plaintiffs,  without  any  fur- 
ther evidence,  until  rebutted.  It  is  quite  true  that  such 
returns  are  commonly  evidence  of  more  or  less  force,  ac- 
cording to  circumstances,  and,  particularly,  with  respect  to 
parties  against  or  for  whom  they  are  sought  to  be  used. 
A familiar  illustration  is,  when  a person  other  than  the 
defendant  in  execution  sues  or  is  sued  for  property  levied 
on  under  it,  in  which  case  the  return  usually  states  the 
property  to  belong  to  the  judgment  debtor,  but  the  real 
owner  is  always  permitted  to  contradict  such  statement. 
2 Philips’  Ev.  368,  369  (margin). 

The  sheriff,  in  making  liis  return,  does  not  state  to  whom 
this  property  belongs,  nor  in  whose  possession  it  was  found. 
It  further  appears  that,  at  the  time  of  the  levy  of  the  writ, 
Oliver  S.  Glenn  and  Rufus  E.  Talpey  were  not  found  in 
Weld  county.  It  seems  to  me  that  it  would  be  doing  vio- 
lence to  every  principle  of  law,  to  hold  that  such  a return 
furnishes  prima  facie  evidence  of  ownership  in  the  elder 
Glenn  and  Talpey  against  the  interpleaders. 

In  accordance  with  the  view  we  have  taken  of  this  case, 
the  judgment  of  the  court  below  must  be  affirmed.  Affirmed. 

Dk**omtioN8.  Forma  i.  Ohjkotwnh  to.  —The  supreme  court  of  the  T'lilted  States  reversed 
the  Jndfcment  lu  the  principal  ease  for  error  of  the  court  In  excluding  the  depositions  offered 
by  pluintiff:  Uoanc  V.  Ulcnn , 21  Wall.  33. 


Sopri9  v.  Webster. 

Nbw  trial  — verdict  not  eupported  by  evidence.  If,  in  an  action  of  replevin 
no  evidence  of  the  value  of  the  property,  or  of  the  value  of  its  use,  it 
given,  no  more  than  nominal  damages  can  be  allowed  for  the  detention 
thereof. 

Appeal  from  District  Court , Arapahoe  County. 

Mr.  L.  P.  ’’  • \ voe,  for  appellant. 

Mr.  3.  E.  Browne,  for  appellee. 
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W ells,  J.  The  j udgment  in  this  case  is  clearly  erroneous. 
The  jury  awarded  the  plaintiff  $50  as  his  damages  for  the 
wrongful  detention  of  the  property  in  controversy,  while 
there  is  no  evidence  in  the  record  of  its  value  or  of  the  value 
of  its  use  during  the  detention.  There  was,  therefore,  no 
data  upon  which  damages  could  be  assessed,  and  only 
nominal  damages  should  have  been  allowed. 

For  this  error  the  judgment  is  reversed,  with  costs,  and 
the  cause  remanded  to  the  district  court,  with  directions  to 
that  court  to  award  a new  trial.  Rerer ted. 

Rkpt.kvtv  — EvirtracR  r»r  Valpr.  — If  In  nn  artlon  of  roplovfn,  no  ovtdonr**  of  tbo  rain* 
of  the  property,  or  of  the  value  of  Its  us**,  Is  Riven,  no  more  than  nominal  dnimufes  can  tie 
allowed  for  Its  detention.  This  was  the  common-law  rule,  and  the  same  rule  obtains  under 
the  code;  Tucker  v.  Purkt,  7 Colo.  63, 66. 


The  People  v.  Myers. 

Jurisdiction  op  supreme  court  in  criminal  cases.  This  coart  can  enter- 
tain jurisdiction  of  causes  only  in  the  methods  prescribed  by  law,  and  can- 
not give  judgment  in  a criminal  cause  certiGed  into  this  court  from  a dis- 
trict court,  without  writ  of  error. 

Practice  — removal  of  records  into  supreme  court.  This  court  will  not  tiis 
cognizance  of  questions  arising  in  a criminal  cause,  which  are  brought 
Into  this  court  from  a district  court  by  agreement  of  parties. 

The  prisoner  having  been  found  guilty  upon  an  indict- 
ment for  murder,  at  the  January  term,  1872,  of  the  Arapahoe 
district  court,  moved  for  a new  trial.  Judgment  upon  this 
motion  was  reserved  until  the  next  succeeding  term  of  the 
court,  and  upon  motion  of  the  prisoner’s  counsel,  the  dis- 
trict attorney  consenting,  certain  questions  arising  upon  this 
motion  were  directed  to  be  argued  in  the  supreme  court  at 
this  term. 

Harrison  & Powers  for  the  prisoner  now  moved  upon 
certified  copy'  of  the  order  of  the  district  court,  that  the 
question  therein  reserved  be  set  down  for  argument  at  a 
future  day  iu  this  term. 

Per  Curiam.  We  cannot  hear  the  counsel  as  to  these  ques- 
tions. There  is  no  warrant  for  the  course  which  was  pursued 


Digitized  by  Google 


1872.]  Creighton  v.  Kebr  et  al.  609 

here.  We  can  entertain  jurisdiction  of  causes  only  in  the 
methods  prescribed  by  latv.  We  can  give  no  judgmenthere 
which  shall  bind  the  prisoner  or  any  one  else.  Though  we 
should  be  of  opinion  that  a new  trial  ought  to  be  granted,  the 
district  court  may  refuse  it,  and  if  we  should  be  of  the  con- 
trary opinion,  and  the  district  court  should  thereupon  deny 
the  prisoner’s  motion,  lie  may,  nevertheless,  bring  his  writ 
of  error,  and  we  must  hear  counsel  again. 

The  practice  of  the  English  courts  is  of  no  weight  upon  this 
question,  because  the  relation  which  the  English  courts  at 
nisi  prius  have  to  the  court  in  banc  is  essentially  different 
from  that  of  our  district  courts  to  this  court.  When  the 
district  court  shall  have  given  final  judgment  upon  this 
indictment,  the  prisoner  may,  if  he  will,  apply  for  his  writ 
of  error. 

Motion  denied. 


Creighton  v.  Kerr  et  al. 

Appearance  — effect  of  withdrawing . If  a defendant  enter  an  appearance  In 
a cause,  in  which  he  has  not  been  served  with  process,  and  afterward  with* 
draw  his  appearance,  “without  prejudice  to  the  plaintiffs,”  the  plaintiffs 
are  in  the  Fame  position,  as  if  such  appearance  had  not  been  withdrawn 
or  in  anv  manner  qualified. 

The  appearance,  to  all  intents  and  purposes,  still  stood  as  a waiver  of  process, 
and  sufficiently  supported  the  judgment  nil  didt  which  was  afterward 
given. 

Appearance  — effect  of  in  proceeding  in  rem.  If,  in  a suit  in  attachment,  in 
which  sendee  of  process  has  not  been  made,  the  defendant  enter  his 
appearance,  the  character  of  the  proceeding  is  changed  from  an  action  in 
rem  to  an  action  in  personam. 

attachment  — if  defendant  appear , plaintiff  not  limited  to  amount  specified  in 
affidavit.  If,  in  such  action,  the  defendant  withdraw  his  appearance, 
" without  prejudice  to  the  plaintiffs,”  the  plaintiffs  are  not  limited  to  the 
amount  or  causes  of  action  specified  in  the  affidavit  in  attachment,  but  may 
take  judgment  upon  the  declaration  for  an  amount  not  exceeding  the 
damages  laid  therein. 

Error  to  District  Court , Arapahoe  County. 

Suit  commenced  by  attachment  to  the  June  term,  1870; 
amount  specified  in  the  affidavit  $5, 503.60.  Cause  of  action 
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in  the  affidavit,  for  telegraph  poles  and  labor  and  naateiial 
furnished  by  the  plaintiffs  to  defendant.  The  declaration 
contained  the  common  counts  for  work  and  labor,  for  tele- 
graph poles,  goods,  wares  and  merchandise,  for  money  paid, 
laid  out  and  expended,  and  a count  upon  an  account  stated ; 
the  damages  were  laid  at  $8,000. 

At  the  October  terra,  1870,  the  defendant  appeared  by 
Charles  & Elbert,  his  attorneys,  and  submitted  to  a rule  to 
plead  within  ten  days.  Afterward,  and  before  the  expira- 
tion of  the  ten  days,  an  order  was  entered  of  record  in  the 
cause,  as  follows : 

“Now  on  this  day  came  Messrs.  Charles  & Elbert,  and 
withdrew  their  appearance  as  attorneys  for  the  said  defend- 
ant, without  prejudice  to  the  plaintiffs.” 

Afterward,  and  at  the  same  term,  the  plaintiffs  obtained 
judgment  against  the  defendant  for  $8,000  and  costs. 

Messrs.  Bei.den  & Powers  and  Messrs.  Charles  & 
Elbert,  for  plaintiff  in  error. 

Messrs.  Sayre  & Wright,  for  defendant  in  error. 

Wells,  J.  It  appears  to  ns  tliat  the  withdrawal  of  the 
appearance  which  was  entered  on  the  part  of  the  plaintiff 
in  error  in  the  court  below,  whether  it  be  regarded  as  the 
act  of  the  attorneys  merely  or  as  the  act  of  the  defendant 
himself,  left  the  plaintiffs  below  in  precisely  the  same  posi- 
tion as  if  it  had  uot  been  withdrawn  or  in  any  manner  qual- 
ified. If  we  are  to  give  any  effect  to  the  words  of  the 
record  of  this  proceeding,  they  impart  a stipulation  by  the 
defendant,  or  at  least  a condition  imposed  by  the  court, 
that  the  plaintiffs  shall  not  lose  any  advantage  which,  by 
reason  of  the  appearance,  they  had  gained.  The  appear- 
ance, to  all  intents  and  purposes,  still  stood  as  a waiver  of 
process,  and  sufficiently  supported  the  judgment  nil  dicit, 
which  was  afterward  given. 

And  this,  we  think,  also  disposes  of  the  second  question 
which  is  presented  by  counsel,  for,  if  we  consider  the 
appeaiance  which  was  interposed  on  behalf  of  the  defend- 
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ant,  as  still  so  far  subsisting  as  to  waive  the  necessity  of 
process ; if  the  plaintiffs,  notwithstanding  the  withdrawal 
of  the  defendant’s  attorneys,  still  maintained  their  advan- 
tage in  this  respect,  it  follows  that  there  was  still  an 
appearance  subsisting  on  behalf  of  defendant  for  all  pur- 
poses where  such  appearance  could  afford  the  plaintiff  any 
advantage. 

Therefore,  the  attachment  which,  in  the  first  instance, 
was  but  a proceeding  in  rem,  and  which,  by  the  defend- 
ant’s appearance,  had  assumed  the  character  of  an  action 
in  personam,  still  remained  of  the  same  character  after  the 
appearance  was  withdrawn,  and  the  plaintiffs  were  still 
entitled  to  have  judgment  for  whatever  damages  they 
might  establish  under  their  declaration  within  the  limit  of 
the  ad  damnum  laid  therein,  whether  the  causes  of  action 
counted  upon  were  the  same  as  those  mentioned  in  the  affi- 
davit or  different.  The  position  of  the  plaintiffs  was  the 
same  as  if  the  defendant  had  plead  to  the  action  and  the 
issue  had  been  tried  by  a jury;  and,  in  such  cases,  it  has 
uniformly,  we  believe,  been  held  that  the  plaintiff’s  recovery 
is  not  limited  to  the  amount  or  causes  of  action  specified  in 
the  affidavit 

We  see  no  error  in  the  record.  The  judgment  of  the 
court  below  is,  therefore,  affirmed.  Affirmed. 

Aim’TRahanck,  With r»n aw ai.  ok.  — The  United  States  «uiprcrm*  court  affirmed  the  decision 
In  Creighton  v.  Kr.rr,  20  Wall.  *0.  Oeneral  voluntary  appearance  waived  all  objections  to  the 
summons  amt  return,  ami  the  tiling  of  a demurrer  of  answer  la  such  an  appcurunce:  Union 
1‘iic.  Ky.  Co.  v.  Jte  Busk,  12  Culu.  206 


■Consolidated  Gregory  Company  v.  Haber. 

Aoentop  mixing  company  — extent  of  authority.  An  agent  of  a mining  com- 
pany may  employ  laborers  in  the  business  of  the  company,  but  be  ennuot 
pledge  the  faith  of  the  company  to  persons  not  so  employed. 

If  an  agent  of  n mining  company  employ  a person  to  take  care  of  a team  which 
does  not  belong  to  the  company,  used  by  such  agent  while  attending  to  the 
business  of  the  company,  and  also  while  attending  to  the  business  of  other 
parties  for  whom  the  agent  is  acting,  sacli  employment  Is  beyond  the  scope 
of  the  ageut’s  authority  and  the  company  is  not  liable  for  the  wages  of  the 
person  so  employed. 
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Newtriai. — evidence  to  support  verdict.  In  an  action  against  a mining  com- 
pany by  an  employee,  to  recover  for  services  rendered,  a declaration  by  an 
agent  of  the  company  that  the  plaintiff  should  lose  nothing  by  the 
company,  and  another  declaration  by  a director  of  the  company  to  the  same 
effect,  are  to  be  regarded  as  admissions  of  the  company  and  are  sufficient 
to  support  the  verdict. 

Practice  — objection  to  testimony  must  be  specific.  Upon  a general  objection  to 
the  declarations  of  an  agent,  made  in  the  court  below,  the  party  cannot 
object  in  this  court  that  the  agent  had  no  authority  to  bind  his  principal. 
Practice  — where  judgment  has  been  taken  for  a greater  sum  than  the  ad  dam- 
num. It  judgment  Is  obtained  for  an  amount  exceeding  the  damages  laid 
in  the  declaration,  the  plaintiff  in  the  judgment  may  remit  the  excess  and 
take  judgment  in  this  court  for  the  amount  claimed  in  his  declaration. 
Costs  — when  plaintiff  below  has  taken  judgment  for  too  large  an  amount.  In 
such  case  appellant  will  be  allowed  costs  in  this  court. 

Appeal  from,  District  Court , Gilpin  County. 

At  the  trial,  M.  B.  Hays  testified  : “That  he,  as  agent 
of  defendant,  employed  the  plaintiff  in  spring,  1867,  at  $60 
per  month,  and  that  plaintiff  worked  for  defendant  about  a 
year  ; that  the  work  of  plaintiff  was  to  take  care  of  the 
team  of  James  E.  Lyon  & Co.,  and  to  saw  wood  for  the 
house  and  office,  and  there  was  due  defendant  on  the  loth 
of  January,  1868,  the  sum  of  $490;  that  he,  the  witness, 
was  the  agent  for  defendant,  and  for  James  E.  Lyon  & Co.; 
that  the  team  was  used  by  him  in  the  business  of  defend- 
ant, and  also  while  attending  to  the  business  of  other  com- 
panies.” 

Mrs.  N.  Buckman  testified : That  she  had  a conversation 
with  Richman,  agent  of  defendant,  in  1868,  in  which  she 
said  to  Richman,  “I  hope  my  brother  will  not  lose  any 
thing  by  the  Consolidated  Gregory  Company,”  and  he  said, 
“He  shall  not.”  Witness  was  then  asked  about  a conver- 
sation with  Frank  Parmelee.  The  defendant  admitted  that 
Pannelee  was,  at  the  time  of  the  conversation,  a director 
of  the  company.  Witness  then  stated  that  she  had  a con- 
versation with  Parmelee  in  1868,  about  the  claim  of  plain- 
tiff against  defendant,  and  Pannelee  said  that  plaintiff  was 
a good  boy,  and  should  lose  nothing  by  defendant. 

The  defendant  objected  generally  to  the  evidence  of  Mrs. 
Buckman,  but  did  not  state  the  ground  of  objection.  The 
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verdict  was  for  $628.83,  and  the  damages  were  laid  in  the 
declaration  at  $490.  Appellee  filed  in  this  court  a remitti- 
tur, by  which  he  proposed  to  remit  to  the  appellant  the 
amount  by  which  the  verdict  exceeds  the  ad  damnum  in 
the  declaration. 

Messrs.  Johnson  & Teller,  for  appellant. 

Mr.  L.  C.  Rockwell,  for  appellee. 

Hallstt,  C.  J.  The  business  of  the  Gregory  Company 
is  mining,  milling  and  melting  ores.  Raber  was  employed 
by  the  agent  of  the  company  to  take  care  of  a team,  the 
property  of  Lyon  & Co.,  which  the  agent  says  was  used  for 
the  company.  Lyon  & Co.  made  no  charge  for  the  use  of 
the  team,  and  before  Raber  was  employed  the  company  had 
paid  for  its  keep.  I cannot  perceive  that  these  facts  create 
any  obligation  on  the  part  of  the  company  to  pay  for 
Raber's  services.  If  Lyon  & Co.  furnished  the  team  with- 
out charge,  this  is  no  evidence  to  show  a contract  with  the 
groom.  It  is  true  that  the  agent  of  the  company  states  that 
he  employed  liaber  for  the  company,  but  this  was  evidently 
beyond  his  authority.  He  could  employ  laborers  in  the 
business  of  the  company,  but  he  could  not  pledge  the  faith 
of  the  company  to  persons  not  so  employed. 

But  the  declarations  of  Richman,  who  was  the  successor 
of  Hayes  in  the  agency,  and  of  Parraelee,  who  was  a director 
of  the  company,  must  be  regarded  as  an  admission  by  the 
company  of  the  indebtedness  to  Raber,  and,  therefore,  a 
ratification  of  Hayes’  act  in  employing  him.  The  account 
was  entered  in  the  books  of  the  company,  and  Richman 
objected  to  it  when  he  took  charge  of  the  company’s  affairs. 
It  is  not  shown  that  any  other  demand  in  favor  of  Raber 
stood  upon  the  company’s  books,  and  it  is  fair  to  presume 
that  both  Richman  and  Parmalee  referred  to  this  demand 
in  their  answers  to  Mrs.  Buckrnan’s  inquiries.  Therefore  it 
cannot  be  said  that  the  verdict  is  not  supported  by  the  evi- 
dence, and,  although  the  right  of  the  plaintiff  below  is  not 
very  clear,  we  do  not  see  that  the  court  erred  in  refusing  a 
Vol.  L—  66 
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new  trial.  A general  objection  in  the  court  below  to  tlw 
declarations  of  Richraan  and  Parmelee  cannot  be  made  the 
basis  of  a specific  objection  in  this  court.  If  Richman  and 
Parmelee  had  no  authority  to  bind  the  company,  the  atten- 
tion of  the  court  below  should  have  been  drawn  to  the  fact, 
for  possibly  the  plaintiff  would  have  furnished  evidence  of 
th;ir  authority  if  it  had  been  questioned.  The  amount 
recovered  exceeds  the  amount  shown  to  be  due,  but  appellee 
has  remitted  the  excess,'  a practice  sanctioned  by  high 
authority.  Bank  of  Kentucky  v.  Ashley,  2 Pet.  327. 

The  remittitur  will  be  received,  reducing  the  judgment  to 
$490,  for  which  execution  may  issue  from  this  court,  and 
the  appellant  will  bo  allowed  costs  in  this  court.  Affirmed. 

JriNiMKVT  - Uihnhion  ok  Kxrraa.  Where  Judgment  Is  obtained  foran  amount 
iiiff  tin-  (ianiut'i  fi  laid  In  the  declaration,  the  plalntiir  may  the  excess,  und  t«k«‘  Judcmert 

in  the  appellate  court  for  the  amount  claimed  In  hla  declaration:  W1m%c  v.  CMorndo  Sprimci 

:>  (',»!«..  Hi], 

CiHot’Nn  ok  Oiukotion  to  Evidrncr  niuBt  he  stated  Ni*edflcal)y  ut  the  trial  or  It  canno" 
be  raised  afterward;  Cowell  v.  Colorado  Spring*  CY>.  3 Colo.  161. 


Dougherty  ®.  The  People. 

Piiactice  in  cases  of  criminal  abortion.  What  is  for  the  consideration  of  the 
jury.  Upon  indictment,  under  section  42,  Criminal  Code  (Rev.  Stat.  202), 
for  administering  a noxious  or  destructive  substance  or  liquid  to  a woman 
pregnant  with  child,  with  intent  to  produce  miscarriage,  whether  the  sub- 
Stance  or  liquid  is  noxious  or  destructive  is  a question  of  fact  for  the  jury. 

Indictment  for  criminal  abortion  — description  of  drug.  In  such  case  it  is  nc< 
necessary  to  set  out  in  the  indictment  the  kind  of  drug  or  liquid  admin 
istered. 

Evidence  as  to  drug  or  liquid  administered.  And  if  the  drug  or  liquid 
administered  is  described  in  the  indictment,  it  is  not  necessary  that  tbs 
proof  should  correspond  with  the  allegation. 

Evidence  as  to  effect  of  the  potion.  Nor  is  it  necessary  that  miscarriage  should 
be  produced.  If  the  noxious  substance  or  liquid  is  administered  with 
intent  to  produce  miscarriage,  the  crime  is  complete. 

Evidence  as  to  power  of  potion  to  produce  intended  result.  Nor  is  it  necessary 
that  the  noxious  substance  or  liquid  administered  should  be  poisonous,  is 
the  term  is  commonly  understood,  or  that  it  should  be  capable  of  produc- 
ing miscarriage. 

If  the  substance  administered  is  unwholesome,  and  may  probably  occasion 
injury  or  derangement  of  the  system  to  a woman  pregnant  with  child.il 
is  noxious  within  the  meaning  of  the  statute. 

Practice  — changing  form  of  instruction.  The  refusal  to  give  a proper 
Instruction  cannot  be  assigned  for  error,  when  the  court  gives  other 
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instructions  embracing  the  correct  principle  embraced  in  tlio  instruction 
asked. 

Evidence  of  confession — whether  sufficient  to  establish  guiU.  Upon  indict- 
ment for  administering  drugs  to  a woman  pregnant  with  child,  with  intent 
to  produce  miscarriage,  confessions  of  the  prisoner  to  the  effect  that  he 
gave  certain  drugs  to  the  woman  named  in  the  indictment,  and  that  the 
effect  of  such  drugs  was  to  make  the  woman  sick,  may  be  sufficient  to 
establish  guilt,  there  being  other  evidence  to  prove  the  fact  of  pregnancy, 
and  it  appearing  that  about  the  time  of  the  alleged  offense  the  prisoner 
inquired  of  a physician,  and  of  other  persons,  to  ascertain  what  kind  of 
drug  would  produce  miscarriage. 

Error  to  District  Court , Arapahoe  County. 

Mr.  L.  C.  Rockwell  and  Mr.  G.  W.  Miller,  for  plain- 
tiff in  error. 

Mr.  M.  A.  Rogers,  district  attorney,  first  judicial  dis- 
trict, and  Mr.  Clinton  Reed,  district  attorney,  second 
j udicial  district,  for  thtJ  people. 

Belford,  J.  The  indictment  in  this  case  contains  three 
counts.  The  first  alleges  that  the  defendant,  on  the  10th 
day  of  September,  1870,  at  the  county  of  Clear  creek, 
unlawfully,  willfully  and  feloniously,  did  administer  to, 
and  cause  to  be  taken  by,  one  Maria  Casey,  she,  the  said 
Maria,  being  then  and  there  pregnant  with  child,  a large 
quantity  of  a certain  noxious  and  destructive  substance 
called  boneset,  with  intent  thereby,  then  and  there,  to  pro- 
cure a miscarriage  of  the  said  Maria,  etc. 

The  second  alleges  that  the  defendant,  unlawfully,  will- 
fully and  feloniously,  did  cause  to  be  taken  by  one  Maria 
Casey,  she,  the  said  Maria,  being  then  and  there  pregnant 
with  child,  a certain  noxious  substance  called  boneset,  and 
other  noxious  and  destructive  substances,  administered  to 
the  said  Maria  by  the  said  Daniel  Dougherty,  etc. 

The  third  count  differs  in  no  important  particular  from 
the  first.  In  the  court  below  the  prisoner’s  attorney  moved 
to  quash  the  indictment,  on  the  ground  that  boneset  was 
not  a destructive  or  noxious  substance  within  the  contem- 
plation of  the  statute.  This  motion  was  overruled,  and  this 
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ruling  of  the  court  is  assigned  for  error.  We  are  unani- 
mously of  the  opinion  that  the  character  and  capabilities  of 
any  drug,  specified  in  an  indictment  as  having  been  used  in 
the  production,  or  attempted  production,  of  a crime,  are 
questions  of  fact  to  be  determined  by  the  jury  upon  the 
evidence  before  them.  To  hold  otherwise,  would  be  to 
require  that  the  presiding  judge,  in  all  trials  involving 
charges  of  poisoning,  should  be  an  expert  in  the  science  of 
toxicology,  or  thoroughly  familiar  with  the  active  and  inert 
properties  of  all  drugs,  herbs  or  minerals,  which  are,  or 
might  be,  used  in  the  perpetration  of  a crime. 

This,  indeed,  might  be  regarded  as  a very  onerous 
requirement,  and  yet,  if  of  easy  fulfillment,  would  certainly 
be  open  to  the  objection  that  the  judge  would  thereby 
become  master  both  of  the  law  and  the  fact.  Independent 
of  this,  however,  we  are  of  the  opinion  that  an  indictment 
which  follows  the  language  of  the  statute  is  sufficient. 

In  the  case  of  Curtis  v.  The  State,  2 Ind.  618,  the  court 
say,  that  it  is  not  necessary  to  name  the  kind  of  drug,  and 
if  it  is  named,  the  proof  need  not  correspond.  See,  also, 
Vawler  v.  The  State,  7 Blackf.  592 ; and  Crichton  v.  The 
People,  6 Park.  Cr.  369.  In  the  case  of  Hex  v.  Philips , 3 
Camp.  73,  the  defendant  was  charged  with  administering  to 
a pregnant  woman  a decoction  of  a certain  shrub  calk'd 
savin.  On  the  trial  the  prisoner’s  counsel  objected,  that, 
unless  the  shrub  shown  in  the  evidence  was  savin,  there 
was  no  evidence  that  the  mixture  was  “noxious  and 
destructive.”  Lawrence,  J.,  said  : “In  an  indictment 

on  this  clause  of  the  statute,  it  was  improper  to  introduce 
these  words  ; and  although  they  are  introduced,  there  is  no 
necessity  to  prove  them.  It  is  immaterial  whether  the 
shrub  was  savin  or  not.”  We  think  there  was  no  error  in 
the  overruling  of  the  motion  to  quash. 

The  section  of  the  statute  on  which  this  indictment  is 
founded  reads  as  follows:  “Every  person  who  shall  will- 
fully and  maliciously  administer,  or  cause  to  be  adminis- 
tered to  or  taken  by  any  person,  any  poison  or  other 
noxious  or  destructive  substance  or  liquid,  with  intention 
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to  cause  the  death  of  such  person,  and  being  thereof  duly 
convicted,  shall  be  punished  by  conlinement  in  the  peniten- 
tiary for  a term  not  less  than  one  year  and  not  more  than 
ten  ; and  every  person  who  shall  administer  or  cause  to  be 
administered  or  taken  any  such  poison,  substance  or  liquid, 
or  who  shall  use  or  cause  to  be  used  any  instr  ument,  of 
whatever  kind,  with  intention  to  procure  the  miscarriage  of 
any  woman  then  being  with  child,  and  shall  thereof  be 
duly  convicted,  shall  be  imprisoned  for  a term  not  exceed- 
ing three  years  in  the  penitentiary,  aud  lined  in  a sum  not 
exceeding  one  thousand  dollars.  And  if  any  woman,  by 
reason  of  such  treatment,  shall  die,  the  person  or  persons 
administering,  or  causing  to  be  administered,  such  poison, 
substance  or  liquid,  or  using  or  causing  to  be  used  any 
instrument  aforesaid,  shall  be  deemed  guilty  of  man 
slaughter,”  etc.  Crim.  Code,  § 42.  From  an  examination 
of  this  section,  it  will  be  observed  that  the  first  clause 
applies  to  cases  of  poisoning  as  popularly  understood ; 
that  is,  to  cases  when  a person,  desirous  of  destroying  the 
life  of  another,  willfully  and  maliciously  administers  the 
poison  or  other  destructive  substance,  against  the  consent 
of  the  person  taking  the  same.  For  instance,  when  a 
servant  girl,  designing  and  intending  to  take  life,  should 
place  arsenic  in  coffee ; and  the  words  “malicious”  and 
“ willful”  applies  to  poisonings  of  this  kind,  and  not  to  cases 
of  abortion.  The  next  clause  applies  purely  to  cases  of  the 
nature  of  the  one  undergoing  investigation. 

The  acts  sought  to  be  prohibited  and  the  crime  sought  to  be 
punished,  are  the  using  of  noxious  substances,  or  instru- 
ments with  intent  to  produce  miscarriage.  It  is.  not  nec- 
essary that  the  miscarriage  should  take  place  — that  is,  that 
the  administering  of  the  drugs  or  the  use  of  the  instrument 
should  be  followed  by  the  expulsion  of  the  fcetus.  That  is 
not  necessary  to  constitute  the  crime.  It  is  the  administer- 
ing the  noxious  substance  or  the  use  of  the  instrument  with 
intent  to  produce  miscarriage  that  makes  up  the  crime  — 
and  as  to  the  intent,  it  may  be  remarked  that  it  is  a well- 
settled  rule  of  law  that  a sane  man,  a voluntary  agent,  act- 
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mg  upon  motives,  must  be  presumed  to  contemplate  and 
intend  the  necessary,  natural  and  probable  consequences 
of  his  own  acts.  If,  therefore,  one  voluntarily  or  willfully 
does  an  act  which  has  a direct  tendency  to  destroy  another's 
life,  the  natural  and  necessary  conclusion  from  the  act  is, 
that  he  intended  so  to  destroy  such  life.  So,  if  the  direct 
tendency  of  the  willful  act  is  to  do  another  some  great  bod- 
ily harm,  and  death  in  fact  follows  as  a natural  and  proba- 
ble consequence  of  the  act,  it  is  to  be  presumed  that  he 
intended  such  consequences,  and  he  must  stand  legally 
responsible  for  them.  So  when  a physician  inserts  into  the 
womb  of  a woman  pregnant  with  child,  instruments  calcu- 
lated to  produce  irritation  and  serious  derangement  of  the 
female  economy,  and  abortion  follows,  the  intention  to  pro- 
duce that  result  is  a necessary  conclusion  from  the  act.  So 
where  drugs  regarded  as  abortives  are  administered  to  a 
pregnant  woman  whose  general  health  is  good  and  requires 
no  medicine,  and  said  drugs  so  administered  are  calculated 
to  produce  serious  disturbance  in  her  system,  and  miscar- 
riage is  thereby  superinduced,  it  may  be  presumed  that  the 
drugs  so  applied  were  designed  and  intended  to  produce 
that  result.  The  intention  may  be  rightly  inferred  from  the 
character  of  the  means  employed.  We  have  said  thus 
much  as  preparatory  to  the  consideration  of  the  instructions 
given  by  the  court  below  to  the  jury,  and  which  are  assigned 
for  error.  Over  the  prisoner's  objection,  the  court  gave  the 
following  instructions:  “If  the  jury  believe  from  the  evi- 
dence that  the  prisoner  administered  or  caused  to  be  taken 
by  Maria  Casey,  named  in  the  indictment,  any  noxious  or 
destructive  substance  or  liquid  with  intent  to  procure  a mis- 
carriage of  said  Maria  Casey,  then  the  jury  should  find  the 
said  defendant  guilty.  It  must  appear,  however,  in  order 
to  such  conviction,  not  only  that  the  prisoner  gave  such 
drug,  or  substance,  or  liquid,  but  that  it  was  actually  taken 
into  the  person  of  said  Maria  Casey.  It  will  suffice,  how- 
ever, that  prisoner  procured  and  gave  the  drug  or  substance 
to  said  Maria  with  the  intent  named,  and  that  she  afterward 
took  and  swallowed  such  drug  or  substance,  or  some  portion 
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of  it.  And  it  is  not  necessary  in  order  to  be  noxious  and 
destructive,  within  the  meaning  of  the  statute,  that  such 
drag  should  be  poisonous,  as  the  term  is  commonly  under 
stool,  or  should  be  capable  of  actually  producing  the  mis- 
carriage. It  will  be  sufficient  if,  upon  the  consideration  oi 
all  the  testimony,  it  shall  appear  to  the  jury  that  such  drug, 
so  administered  (if  any),  is  unwholesome  and  might  proba- 
bly occasion  injury  or  derangement  of  the  system  to  a 
woman  pregnant  with  child.” 

In  determining  the  correctness  of  this  instruction  it  must 
be  borne  in  mind  that  the  act  of  miscarriage  is  not  necessary 
lo  the  gist  or  completeness  of  the  crime.  The  crime  sought 
to  be  punished  is  the  administering  of  a poison,  or  noxious 
or  destructive  substance  or  liquid,  with  the  intent  to  pro- 
duce miscarriage.  A person  indicted  under  a statute  for 
administering  a drug,  or  doing  some  other  like  act,  with 
intent  to  procure  an  abortion,  may  be  convicted,  not  alone, 
when  the  proofs  show  an  unsuccessful  attempt,  but  equally 
when  they  show  an  attempt  successful ; that  is,  show  an 
abortion  actually  committed.  2 Bishop’s  Crim.  L.,  § 10. 
What  then  is  a poisonous,  noxious  and  destructive  substance 
in  the  contemplation  of  this  act  ? A poison  is  commonly 
defined  to  be  a substance  which,  when  administered  in  small 
quantity,  is  capable  of  acting  dyleteriously  on  the  body  ; 
and,  in  popular  language,  it  is  confined  to  substances  which 
destroy  life  in  small  doses.  It  is  obvious,  says  a learned 
rriter,  that  the  above  definition  is  too  restricted  for  the  pur- 
poses of  medical  jurisprudence.  It  would,  if  admitted, 
exclude  a large  class  of  substances,  the  poisonous  properties 
of  which  cannot  be  disputed,  as  for  example  the  salts  of 
copper,  tin,  zinc,  lead  and  antimony,  which,  generally 
speaking,  act  only  as  poisons  when  administered  in  large 
doses.  A person  may  die  either  from  a large  dose  given  at 
one,  or  from  a number  of  small  doses  given  at  such  intervals 
that  the  system  cannot  recover  from  the  effects  of  the  one, 
before  another  is  administered.  Some  substances,  such  as 
nitre,  have  not  been  known  to  act  as  poisons,  except  when 
taken  in  large  doses,  while  arsenic  acts  as  a poison  when 
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taken  in  small  quantities.  But,  in  a medico-legal  view, 
whether  a person  die  from  the  effects  of  half  an  ounce  of 
nitre,  or  two  grains  of  arsenic,  the  responsibility  of  a person 
who  criminally  administers  the  substance  is  the  same.  Each 
substance  must  be  regarded  as  a poison,  differing  from  the 
other  only  in  its  degree  of  activity,  and,  perhaps,  in  its 
mode  of  operation.  The  result  is  the  same  ; death  is  caused 
by  the  substance  taken,  and  the  quantity  required  to  destroy 
life  or  produce  any  other  hurtful  result,  cannot,  therefore, 
be  made  a ground  for  distinguishing  a poisonous  from  a 
non-poisonous  substance.  It  cannot  be  doubted  that  the 
definition  of  poison,  above  given,  sprung  out  of  a desire  to 
get  rid  of  the  difficulty  that  would  necessarily  be  encoun- 
tered in  separating  a class  of  poisons  from  bodies  which  are 
generally  reputed  inert,  and  which,  under  certain  condi- 
tions, are  capable  of  producing  the  most  serious  mischiefs. 

Medical  practitioners  would  hardly  be  ready  to  admit 
that  common  salt,  an  article  of  constant  domestic  use,  can 
be  so  administered  as  to  become  as  deleterious  and  destruc- 
tive to  the  functions  of  life  as  strychnia.  An  instance  of 
common  salt  having  caused  death  occurred  in  1839.  A 
young  lady  swallowed  a certain  quantity  for  the  purpose 
of  destroying  worms.  It  was  considered  to  be  a harmless 
substance  according  to  common  notion,  but  in  the  course 
of  a few  hours  some  alarming  symptoms  made  their  appear- 
ance, and  medical  assistance  was  sent  for.  She  was  found 
to  be  in  a shite  of  general  paralysis,  and  although  the 
stomach  pump  and  other  antidotal  means  were  speedily 
employed,  she  died  in  the  course  of  a few  hours.  This  case 
is  deserving  of  notice  from  the  evidence  which  it  furnishes 
of  the  fallacy  of  the  popular  doctrine,  that  what  is  taken  so 
freely  in  small  quantities  with  benefit  may  be  taken  with 
equal  impunity  in  large  doses.  It  is  of  little  moment  there- 
fore, in  medicine  or  law,  whether  one  grain  of  one  substance 
or  one  ounce  of  another  substance  be  taken,  provided  the 
fatal  effects  be  traceable  to  the  action  of  the  particular  sub- 
stance in  the  body.  This  is  the  point  to  which  a medical 
jurist  must  direct  his  attention.  It  is  therefore  necessary 
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to  look  to  the  noxious  effects  produced  by  particular  sub- 
stances on  the  system,  and  the  adequacy  of  these  substances 
to  cause  death  under  symptoms  of  poisoning,  rather  than  to 
the  mere  quantities  in  which  they  may  be  taken.  The 
question  of  what  is  a noxious  or  destructive  substance  most 
generally  arises  on  charges  of  attempted  abortion.  In  the 
case  of  White,  tried  in  England  in  1857,  it  was  proved  that 
the  prisoner  had  administered  to  the  prosecutrix  a large 
dose  of  a substance,  popularly  known  under  the  name  of 
hiera-picra.  This  is  a compound  of  aloes  and  canella  bark. 
It  was  admitted  to  be  a proper  medicine  in  small  doses,  but 
capable  of  acting  with  injurious  effects  on  pregnant  females 
when  given  in  large  doses.  The  prisoner  was  convicted. 
In  1842,  in  England,  two  men  were  indicted  for  causing  the 
death  of  another  by  the  administration  of  a destructive 
substance.  On  the  day  laid  in  the  indictment  the  deceased 
had  drank  several  pints  of  beer  which  it  was  afterward 
proved  had  been  drugged  with  epsom  salts.  He  was  seized 
with  violent  purging,  and  died  within  forty-eight  hours. 
On  an  examination  of  the  body  the  lining  membrane  of  the 
alimentary  canal  was  found  inflamed,  and  there  was  no 
doubt  that  death  was  owing  to  the  irritant  effects  of  the  salt. 
One  of  the  prisoners  wras  convicted.  The  quantity  of  the 
substance  taken  in  this  case  could  not  be  ascertained,  but 
there  is  reason  to  suppose  the  dose  was  large. 

Wharton,  in  his  work  on  Medical  Jurisprudence,  book  2, 
section  236,  says:  “Most  authors  assert  that  there  are  no 
specific  medicinal  substances  by  which  abortion  can  be  pro- 
duced. The  only  drug  which  has  any  claim  to  be  considered 
as  specific  in  its  action  upon  the  uterus  is  the  ergot  of  rye ; 
savin  and  oil  of  tansy  are  more  frequently  used  than  ergot. 
They  have  both,  unfortunately,  a popular  reputation  as 
agents  for  producing  abortion.  Their  action  as  abortives  is 
solely  due  to  their  poisonous  properties,  since,  when  given 
in  proper  medicinal  doses,  they  are  generally  aromatic  and 
stimulant.  In  fact  tans}-  is  in  common  use  as  an  agreeable 
bitter  for  promoting  appetite.  We  think,  however,  that  the 
administration  of  either  of  these  drugs  to  pregnant  women, 
Vol.  I.  — 06 
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should  always  be  looked  upon  with  suspicion,  for  we  can- 
not imagine  any  condition  which  at  this  time  would  require 
or  justify  their  use.”  In  section  39,  he  says:  “Power 
ful  purgative  medicines,  such  as  aloes,  julap,  croton  oil  and 
elaterium  given  repeatedly,  or  in  doses  capable  of  setting  up 
violent  action  of  the  lower  bowels,  may  produce  abortion  by 
a secondary  action  upon  the  uterus.  The  same  may  be  said  of 
cantharides  and  turpentine.  All  of  these  drugs  are  capable 
of  producing  a great  degree  of  active  congestion  and  inflam- 
mation in  tli q pelvic  viscera,  and,  hence,  the  uterus  is  not 
always  exempt  from  their  action.  It  is  certain  that,  in  the 
greater  number  of  cases,  when  abortives  are  criminally 
employed,  the  life  of  the  mother  is  more  readily  sacrificed 
than  that  of  her  offspring.” 

As  the  greater  number  of  substances  known  under  the 
name  of  medicines  may  act  like  poisons,  according  to  the 
dose  or  circumstances  under  which  they  are  administered, 
and  no  precise  boundary  can  be  laid  down,  it  would  seem 
that  the  proof  of  the  crime  of  poisoning  should  rest  upon 
the  intention  with  which  the  substance  iB  administered  and 
on  the  effects  produced,  or  on  satisfactory  evidence  that  it 
is  capable  either  of  destroying  life  or  causing  injury  to 
health.  And  in  deciding  this  question,  we  think  it  would 
be  doing  violence  to  the  wisdom  of  the  legislature  to  hold, 
that,  when  they  enacted  this  section,  they  intended  to  limit 
its  operation  to  such  substances  as  in  popular  conception 
were  regarded  as  absolutely  poisonous.  It  is  clear  and 
unmistakable  that  the  object  had  in  view,  in  the  enactment 
of  the  first  clause,  was  the  protection  of  the  person  from 
injury ; from  stealthy  and  wicked  assaults  made  by  the 
designing  criminal  on  the  life  of  his  intended  victim,  through 
the  administration  of  drugs  hurtful  and  ruinous  to  health 
and  life. 

And  it  is  equally  clear  that,  in  the  enactment  of  the  second 
clause,  they  intended  specially  to  protect  the  mother  and 
her  unborn  child  from  operations  calculated  and  directed 
to  the  destruction  of  the  one  and  the  inevitable  injury  of 
the  oilier.  And  the  spirit  and  letter  of  the  law  are  violated 
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and  set  at  defiance,  when  a miscarriage  is  sought  to  be  pro- 
duced, either  by  the  application  or  administration  of  drugs, 
which  act  directly  and  specifically  on  the  womb  and  thereby 
superinduce  uterine  contraction,  or  by  the  administration 
of  such  drugs  as,  operating  on  the  general  system  of  the 
mother,  tend  to  the  destruction  of  her  energy  and  strength 
and  the  diminution  of  her  vitality  and  health  and  make 
miscarriage  possible,  provided  always  such  drugs  are 
administered  with  the  intent  to  produce  miscarriage.  People 
v.  Carmichael,  5 Mich.  21.  In  the  attempts  made  at  abor- 
tion, the  health  of  the  mother  is  more  frequently  ruined 
than  the  life  of  the  child  is  destroyed,  and  believing  that 
the  legislature  in  the  enactment  of  this  humane  law  de- 
signed to  protect  both  from  injury,  we  believe  with  the 
judge  who  charged  the  jury  below,  that  “ It  will  be  suffi- 
cient if,  upon  the  consideration  of  all  the  testimony,  it  shall 
appear  to  the  jury  that  such  drug  so  administered  (if  any) 
is  unwholesome  and  might  probably  occasion  injury  or  de- 
rangement of  the  system  to  a woman  pregnant  with  child.” 
If  any  doubt  could  exist  as  to  the  correctness  of  the  fore- 
going views,  still  the  evidence  clearly  shows  that  the  sub- 
stance administered  by  the  prisoner,  which  was  a compound 
of  boneset  and  some  other  unknown  drugs,  was  a noxious 
substance.  It  made  the  woman  sick  and  injured  her  back. 
Taking  the  hurtful  consequences  resulting  from  the  adminis- 
tration of  it,  together  with  the  intent  with  which  it  was 
given,  there  can  be  no  question  that  it  fell  clearly  within 
the  meaning  of  the  words  “ noxious  or  destructive.” 

On  the  trial,  the  prisoner’s  counsel  asked  the  court  to  give 
an  instruction  on  the  subject  of  reasonable  doubt.  This 
instruction  was  little  else  than  a transcript  of  G.  J.  Shaw’s 
definition  of  reasonable  doubt  in  the  celebrated  Webster 
case.  The  court  declined  to  give  this  instruction  as  drawn 
by  prisoner’s  counsel,  but,  in  lieu  1 hereof,  charged  the  jury 
that  a reasonable  doubt  is  that  state  of  the  mind  on  which, 
upon  consideration  of  all  the  facts  proved,  the  jury  cannot 
say  I am  satisfied  of  the  prisoner’s  guilt  A reasonable 
doubt  is  not  a mere  conjectural  doubt,  but  one  that  arises 
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out  of  the  evidence,  by  fair  inference,  upon  consideration  of 
all  the  testimony. 

Had  the  court  refused  to  give  the  instruction  as  prayed 
for  by  the  defendant,  and  declined  to  give  the  jury  one  on 
the  same  subject,  it  would  have  been  error.  The  court 
itself  may  give  instructions.  The  refusal  to  give  a proper  in- 
struction cannot  be  assigned  for  error,  when  the  court  gives 
others  embracing  the  correct  principle  of  law  involved  in 
the  instruction  asked.  Bland  v.  People,  3 Scam.  3G5  ; 12 
111.  261 ; 6 Pet.  G28. 

It  is  further  claimed  that  the  verdict  of  the  jury  cannot 
be  sustained,  for  the  reason  that  no  corpus  delicti  is  proved. 
What  is  the  corpus  delicti  in  this  case  1 The  pregnancy  of 
Maria  Casey,  and  the  administration  of  the  drugs  by  the 
defendant.  It  is  said,  by  the  counsel  for  the  prisoner,  and 
very  justly,  too,  that  confessions  made  by  a prisoner,  unsup- 
ported by  corroborating  circumstances,  are  not,  of  them 
selves,  sufficient  to  prove  the  corpus  delicti.  There  should 
always  be  something  more  than  a mere  naked  confession  of 
one  accused,  to  justify  a verdict  of  guilty.  The  sad  exam- 
ples furnished  injudicial  annals,  should  make  courts  and 
juries  extremely  cautious  about  basing  convictions  on  foun- 
dations of  this  kind  alone.  We  have  carefully  considered 
the  evidence  in  this  case,  and  set  it  out  substantially. 

The  testimony  of  Harder  is  as  follows:  States  he  had 
repeated  conversations  with  defendant,  in  reference  to  ad- 
ministering drugs  to  Maria  Casey,  with  the  purpose  of  pro- 
curing abortion.  The  conversation  was  at  my  hotel,  in  the 
office  thereof,  in  Idaho.  The  first  conversation  was  had  in 
July,  or  August,  1870.  The  defendant  applied  to  me,  in 
July,  to  know  what  medicines  might  be  used  to  procure 
an  abortion.  I told  him  I heard  that  tansy  would  do  it 
He  stated  to  me  his  object  in  wanting  to  know ; did  not 
mention  Maria  Casey’s  name. 

I told  him  to  marry  the  girl ; said  he  would  see  her  in 
hell  first;  he  said  the  girl  was  pregnant;  he  said  he  had 
had  connection  with  her  not  only  at  that  time,  but  in  the 
spring  of  1870. 
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The  next  conversation  I had  with  defendant  was  shortly 
after ; he  said  he  was  going  to  Central  City  to  obtain  medi- 
cine to  procure  an  abortion ; he  did  not  mention  the  name 
of  Maria  Casey ; told  me  that  in  the  spring  he  had  had 
intercourse  with  Maria  Casey  ; in  all  the  other  com  . aliens 
he  did  not  mention  her  by  name,  but  said  “she;”  part  of 
the  time  of  these  conversations  Maria  Casey  was  living  with 
defendant’s  mother;  the  other  part  at  Lewis’  ; she,  Maria, 
went  to  Mrs.  Dougherty' s house  in  J uly  ; we  never  talked 
about  any  other  woman  being  pregnant,  or  about  abortion 
in  connection  with  any  other  woman ; he  told  me  he  had 
procured  medicine  and  had  given  it  to  Maria,  and  that  she 
had  taken  it ; that  it  made  her  sick  at  the  stomach ; that  it 
did  not  have  the  desired  result ; this  was  in  August ; at  this 
conversation  Maria  was  living  at  Mr.  Lewis’  ; defendant 
said  he  had  been  over  and  given  her  the  medicine ; in 
another  conversation  defendant  told  me  that  Maria  was 
going  home  with  Ed.  Bowden ; that  she  fell  in  the  water, 
and  lje  hoped  to  God  it  had  knocked  the  young  one  out  of 
her.  My  reason  for  believing  that,  in  his  conversations,  he 
was  alluding  to  Maria  Casey  are  as  follows : After  Maria 
left  ray  house  he  told  me  he  was  having  connection  with 
her,  and  iu  his  conversations  he  told  me  he  used  to  go  in  at 
her  window,  and  that  he  declined  to  take  her  to  the  dances 
because  he  was  having  carnal  intercourse  with  her. 

Dr.  Holland.  Defendant  made  application  to  me  in 
reference  to  procuring  abortion ; it  was  the  last  of  August 
or  first  of  September  ; he  said  he  had  a girl  in  a fix  and  he 
wished  to  know  what  to  do  in  order  to  get  rid  of  it ; I told 
him  I could  not  give  him  any  thing  ; when  I refused  he  said 
it  was  not  sure  his  girl  was  in  the  family  way,  but  that  she 
had  not  had  her  monthly  sickness  for  two  months,  and  ho 
wanted  to  know  then  what  it  would  be  best  to  take  to  set 
her  in  good  health  ; I told  him  his  mother  or  any  other  old 
lady  could  do  as  well  as  I could  ; know  the  nature  of  the 
drug  called  boneset ; in  large  doses  it  is  a violent  purgative 
and  an  emetic ; it  is  peculiar  in  this  respect ; it  is  used  by 
females  to  make  them  regular  in  their  monthly  periods  ; it 
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is  peculiar  because  it  both  vomits  and  purges  at  the  same 
time  wh  *n  taken  in  large  doses,  like  a person  with  the 
cholera  morbus;  Ido  not  think  it  has  any  direct  effect  on 
the  womb  to  produce  abortion  ; the  profession  has  no  class 
of  medicines  that  produce  abortions,  but  we  receive  it  as  a 
general  law  that  any  thing  that  disturbs  the  female  economy 
seriously,  while  she  is  pregnant,  will  produce  the  death  of 
the  child  and  its  expulsion  from  the  womb  ; this  medicine 
seriously  disturbs  the  female  economy  ; I should  be  afraid, 
as  a medical  man,  to  administer  boneset  very  largely’  to  a 
woman  with  child ; any  thing  that  disturbs  the  economy 
would  be  likely  to  produce  abortion,  but  boneset  has  no 
direct  tendency  specially  to  that  purpose  ; the  administra- 
tion of  boneset,  with  any  other  drug,  would  be  likely  to 
increase  the  tendency  of  the  other  drug  or  substance  to  pro- 
duce abortion ; boneset  is  not  considered  a poison  in  popu- 
lar sense,  and  yet  I think  an  ounce  of  the  leaves  would  pro- 
duce abortion  ; I regard  it  as  I do  all  other  drugs,  hurtful 
and  noxious  to  a certain  extent,  beneficial  in  disease,  but 
hurtful  in  health. 

Mrs.  Sioartz.  In  August  or  September,  the  defendant 
asked  me  if  I knew  of  any  thing  by  which  an  abortion 
could  be  procured,  and  told  me  that  Maria  Casey  was  preg- 
nant, and  said  lie  was  going  to  get  medicine  for  her  to  take; 
he  said  he  was  going  to  Dr.  Holland  to  ask  him  ; he  told 
me  that  the  medicine  he  gave  contained  boneset,  and  the 
other  ingredients  he  could  not  remember ; ho  also  told  me 
that  Maria  said  the  inediciues  she  took  hurt  her  back. 
He  further  said : That  Maria  could  take  the  medicine,  or 
go  to  hell ; this  was  after  he  had  given  her  the  medicine, 
which  she  said  hurt  her  back.  I told  him  Maria  told  me 
her  back  was  lame,  and  he  said,  that  she  said  it  was  from 
the  effects  of  the  medicine  ; he  then  said,  she  could  take 
it,  or  go  to  hell.  This  was  in  August  or  September. 

Dr.  Ed  mundson.  I was  subpoened  before  coroner's  in 
quest  to  examine  body  of  Maria  Casey  ; this  was  in  the 
month  of  October  ; made  post  mortem  examination  with 
other  physicians.  The  woman  had  been  pregnant  previous 
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to  Ler  death ; know  this  from  the  size  and  shape  of  the 
womb,  and  the  marks  of  after-birth  still  in  the  womb ; 
I should  judge  she  had  been  pregnant  fully  four  months; 
I should  judge  more,  rather  than  less  than  that  time  ; the 
womb  had  been  deprived  of  its  foetus  before  her  death  ; 
she  must  have  conceived  about  four  months  before  her 
deatli  ; can't  say  positively  how  long  before  her  death  her 
womb  had  been  deprived  of  the  fetus,  but  it  was  not  long, 
because  the  womb  had  not  contracted  any  on  itself  ; should 
judge  it  was  not  more  than  two  or  three  days  before  her 
death  that  the  wouib  was  deprived  of  its  contents.  The 
post  mortem  was  twenty -four  hours  after  her  death. 

Dr.  Justice.  Know  the  drug  called  boneset.  Don’t 
think  it  has  any  quality  to  produce  abortion ; it  is  not 
given  for  that  purpose  ; it  is  a domestic  remedy,  rarely, 
if  ever,  prescribed  by  the  profession.  I suppose  it  might  be 
given  iu  poisouous  doses  ; it  might  be  given  in  sufficient 
doses  to  produce  harm  ; never  heard  of  its  being  given  to 
produce  abortion  ; there  are  medicines  given  for  that  pur- 
pose, which  have  a violent  effect  on  the  whole  system,  or 
medicines  which  operate  directly  on  the  womb,  and  pro- 
duce a contraction  of  the  womb  ; have  know'll  an  active 
cathartic  to  produce  that  result ; boneset  is  not  classed  as 
an  active  cathartic,  in  the  quantities  in  which  it  is  usually 
given  ; I can’t  say  what  its  effect  would  be  in  extreme 
quantities. 

Dr.  Williams.  Boneset  is  given  ordinarily  as  an  emetic  ; 
sometimes  it  acts  on  the  bowels.  No  record  of  its  having 
the  effect  to  produce  a miscarriage  ; it  is  a remedy  usually 
applied  in  domestic  practice  ; given  in  large  doses  it  acts 
freely  on  the  bowels  ; don’t  know  of  its  having  properties 
that  would  tend  to  produce  miscarriage. 

From  an  examination  of  the  foregoing  evidence  it  will  be 
seen  that,  in  the  spring  and  during  the  summer  of  1870,  the 
defendant  Dougherty  was  having  illicit  intercourse  with 
Maria  Casey.  That,  in  the  month  of  July,  he  applied  to 
Harder  with  a view  to  obtain  information  that  would  enable 
him  to  produce  an  abortion.  These  conversations  were 
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frequent,  and  made  at  times  when  no  criminal  charge  was 
pending.  The  declarations  of  the  defendant  were  neither 
superinduced  by  hope  of  mercy  or  fear  of  punishment 
True,  he  was  contemplating  the  commission  of  a crime,  and 
was  endeavoring  to  obtain  information  whereby  he  could 
perpetrate  it.  In  his  conversation  with  Mrs.  Swartz,  he 
declares  his  intention  to  consult  Dr.  Holland,  which  he 
afterward  did.  It  further  appears  that  he  went  to  Central 
City  to  procure  medicine,  and  afterward  stated  to  Mrs. 
Swartz  that  he  had  given  the  same  to  Maria,  and  that  it 
contained  boneset ; that  it  made  her  sick,  but  did  not  pro- 
duce the  desired  result.  When  Mrs.  Swartz  communicated 
to  defendant  the  conversation  she  had  with  Maria,  wherein 
she  stated  that  the  medicines  given  by  Dougherty  to  Maria 
had  hurt  her  back,  the  prisoner  remarks,  “ Yes ; Maria 
told  me  her  lame  back  resulted  from  the  taking  of  the  medi- 
cines, and  that  she  could  take  the  medicines  or  go  to  hell.” 
He  told  Harder  that  he  had  procured  the  medicines  and 
given  the  same  to  Maria,  and  that  it  made  her  sick.  Then 
we  have  the  evidence  of  Dr.  Edinundson,  who,  with  other 
physicians,  made  a post  mortem  examination  of  the  body 
of  Maria  Casey,  and  who  swears  that  Maria  must  have  con- 
ceived some  four  months  before  her  death.  This  took  place 
in  October.  We  then  have  the  fact  of  pregnancy  established 
by  Dr.  Edmundson.  We  have  the  fact  of  the  administra- 
tion of  drugs  by  the  confession  made  by  the  defendant,  and 
by  the  evidence  of  Mrs.  Swartz.  We  are  of  the  opinion  that 
the  corpus  delicti  is  sufficiently  shown  by  the  evidence,  and 
we,  therefore,  will  not  disturb  the  verdict  on  that  account 
After  the  most  careful  and  exhaustive  examination  of  the 
whole  case,  we  are  all  of  the  opinion  that  the  judgment 
below  should  be  affirmed,  and  it  is  accordingly  so  ordered. 

Affirmed. 
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Agent  — authority  of  engineer  of  railway  company.  An  engineer  of  a railway 
company,  as  such,  has  no  authority  to  pledge  the  company  to  pay  indebt- 
edness due  from  a contractor,  who  is  engaged  in  building  the  road,  to  one 
of  his  employees. 

Principal  — not  bound  when  agent  exceed*  hie  authority.  P.,who  wasemplcyud 
by  It.,  a contractor  on  a railroad,  proposed  to  discontinue  work  on  account 
of  R.’s  inability  to  pay  him.  There  upon  G.,  an  engineer  of  the  railway 
company,  stated  that  if  the  men,  of  whom  P.  was  one,  would  go  on  and 
complete  the  work,  the  company  would  seo  them  paid.  There  being 
nothing  to  show  that  the  engineer  was  authorized  to  make  such  promise, 
an  action  against  the  company  will  not  lie  thereon. 

Error  to  Probate  Court,  Arapahoe  County. 

It  appeared  in  evidence  that  the  plaintiff,  with  others, 
was  employed  by  one  Rice,  to  work  on  the  Kansas  Pacific 
Railway.  Some  of  the  men  employed  by  Rice,  distrusting 
his  ability  to  pay,  had  an  interview  with  Col.  Greenwood, 
an  engineer  of  the  company,  who  told  them  to  go  on  and 
complete  the  work,  and  the  company  would  pay  ; that  the 
Kansas  Pacific  Railway  Company  would  not  see  any  labor- 
ing man  come  short  of  his  pay. 

The  action  was  against  the  railway  company,  upon  this 
promise.  The  cause  was  tried  to  the  court  without  a jury, 
and  judgment  for  the  defendant. 

Messrs.  Browne  & Putnam,  for  plaintiff  in  error. 

Mr.  Alfred  Sayre,  for  defendants  in  error. 

Wells,  J.  It  is  pretty  clearly  established  by  the  evi- 
dence heard  in  the  court  below,  that  Col.  Greenwood,  the 
chief  engineer  of  the  defendant,  did  promise,  as  the  plain- 
tiff claimed,  that  the  company  should  respond  for  the  wages 
of  Rice's  employees  upon  section  seventeen  of  the  grade; 
that  this  promise  was  made  to  one  whom  the  employees  had 
deputed  to  represent  them  ; that  it  was  intended  to  be  com- 
municated to  the  men,  and  was  so  communicated  ; and  that 
Vol.  I.— 67 
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the  plaintiff,  among  others,  continued  their  employment 
and  completed  the  work. 

The  plaintiff  may  therefore  have  his  action,  provided  these 
three  things  concur : 1st.  It  must  appear  that  the  promise 
was  upon  a consideration  sufficient  to  support  it  2<1.  The 
promise  not  having  been  reduced  to  writing,  it  must  appear 
to  have  been  an  original  promise,  and  not  a promise  to 
answer  upon  the  default  of  another  merely,  for,  otherwise, 
it  is  void  within  the  statute  of  frauds.  3d.  It  must  appear 
that  the  engineer  who  made  the  promise  was  the  agent  of 
the  defendant  in  that  behalf. 

As  to  the  first  of  these  requisites,  the  evidence  is  clearly 
sufficient.  Rice’s  employees,  doubting  their  employer’s 
solvency,  had  abandoned  the  work,  and  their  resuming  and 
completing  it  was  a good  and  adequate  consideration,  for  it 
involved  both  advantage  to  the  company  and  loss  to  the 
men. 

As  to  the  second,  the  testimony  is  not  free  of  uncertainty  ; 
for  though,  if  we  consider  only  the  testimony  of  the  wit- 
nesses who  speak  of  it,  the  promise  appears  to  have  been, 
that  the  company  should  pay  in  any  event,  and  not  that 
they  should  pay  upon  Rice’s  default  or  the  like,  yet  the 
subsequent  conduct  of  all  parties  tends,  in  some  degree,  to 
negative  the  idea  that  either  the  company  or  Rice,  or  Rice’s 
employees,  understood  the  company  to  be  directly  and  in 
the  first  instance  liable  to  the  men  ; for,  down  to  the  com- 
pletion of  the  work,  so  far  as  we  can  ascertain  by  the  testi- 
mony, Rice  remained  in  immediate  charge  of  the  working 
party  ; they  looked  to  him  for  directions,  and  it  was  upon 
his  order  alone  that  they  received  what  they  did  receive 
from  the  company.  As  to  the  third  requisite,  there  is 
nothing  in  the  testimony  which  affords  any  light  whatever 
as  to  the  nature  or  extent  of  the  engineer’s  authority,  except 
the  circumstance  that  Borst,  the  paymaster,  whom  it  may 
be  presumed  was  informed  of  the  nature  and  scope  of  the 
duties  and  powers  of  his  associates  in  office,  paid  Rice’s 
employees  upon  the  direction  and  authority  of  the  engineer’s 
orders  merely. 
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Herefrom  might,  if  the  testimony  were  more  complete 
than  it  is,  arise  an  inference  of  more  or  less  weight,  that  the 
engineer  had  in  fact  the  authority  which  he  assumed,  else 
the  paymaster  must  have  disregarded  his  orders.  But 
here  it  is  to  be  observed  that,  so  far  as  appears,  Borst  never 
was  informed  of  the  promises  alleged  to  have  been  made  by 
Greenwood,  but  paid  the  money  accruing  upon  Rice’s  con- 
tract to  the  employees  directly,  instead  of  to  Rice,  in 
pursuance  of  what  he  understood  to  have  been  an  arrange- 
ment between  Rice  and  the  company,  to  which  the  men 
were  not  party,  for  the  convenience  of  Rice,  and  not  in 
discharge  of  any  liability  of  the  company  to  the  employees  ; 
and  it  would  seem  that  the  acts  of  Borst  ought  not  to  be 
received  to  found  an  inference  of  authority  in  Greenwood 
to  do  that  which  Borst  did  not  know  Greenwood  had  done. 

It  appears  to  us,  therefore,  that  there  was  no  evidence 
whatever  of  the  agency  of  Greenwood  to  make  the  promise 
relied  upon  ; his  official  designation  does  not,  we  conceive, 
imply  an  authority  in  such  matters,  and  the  plaintiff’s 
proofs  were  therefore  defective  in  a material  point. 

The  judgment  of  the  probate  court  is  affirmed. 

Affirmed. 


Union  Gold  Mining  Co.  v.  Rocky  Mountain  National 

Bank. 

Corporation  — dissolution  in  collateral  proceeding.  A corporation  cannot  be 
dissolved  in  a collateral  proceeding;  and  in  a suit  by  a national  bank  to 
recover  money  loaned,  if  the  corporation  has  not  been  dissolved  in  a 
direct  proceeding  to  that  end,  the  defendant  cannot  question  its  existence. 

Corporation  — dissolution  of  a national  bank , According  to  section  53  of  the 
act  relating  to  national  banks  (13  Stat.  at  Large,  99),  a forfeiture  of  the 
rights  and  privileges  of  a banking  association  must  be  determined  and 
adjudged  in  a suit  instituted  by  the  comptroller  of  the  currency  in  his 
own  name,  and  an  association  organized  under  that  act  must  stand  until 
dissolved  in  that  way. 

Pr.EADiNO — must  answer  all  that  it  professes  to  meet.  A plea  which  goes  to 
the  whole  declaration  and  contains  an  answer  to  but  one  count,  is  bad  on 
demurrer. 
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Contract  prohibited  bt  law,  when  void.  A contract  to  do  a thing  pro- 
hibited by  statute  is  not  necessarily  void,  if  the  statute  visit  the  unlawful 
act  with  a penalty.  If  the  thing  prohibited  is  malum  in  te,  the  oontrart 
cannot  be  enforced,  but  as  to  things  not  immoral  or  against  public  policy, 
it  may  be  sufficient  to  enforce  the  statutory  penalty  only.  If  it  was  not 
the  intention  of  congress  to  make  void  a contract  made  contrary  to  the 
provisions  of  the  act  it  will  be  enforced,  and  for  the  violation  of  law  the 
penalty  which  the  statute  gives  may  be  applied.  Whatever  consequences 
are  to  follow  the  violation  of  the  act  are  expressed  in  the  act  itself,  and 
one  penalty  being  given,  the  court  is  not  at  liberty  to  add  another. 

Construction  of  section  29,  of  National  Bank  Act.  Section  29,  of  the  act 
relating  to  national  banks,  contains  a direction  respecting  the  management 
of  associations  organized  under  the  act,  and  it  is  not  a limitation  upon  the 
powers  of  such  associations. 

Contract  — prohibited  by  law  — recovery  on  An  action  may  be  maintained  by 
a national  bank  to  recover  money  loaned  exceeding  in  amount  one-tenth 
part  of  Its  capital  Btock,  notwithstanding  the  prohibition  of  section  29  of 
the  act  under  which  it  was  organized. 

Agent  of  mining  company  — authority.  A superintendent  of  a mine,  with 
authority  to  take  ore  therefrom,  and  crush  it  for  the  purpose  of  obtaining 
gold,  cannot  upon  such  authority  borrow  money  in  the  name  of  his 
principal. 

Corporation  — presumption  as  to  officer's  acts.  The  president  of  a corporation 
cannot  put  off  his  official  character  at  will  and  deny  to  those  who  have 
business  with  the  corporation,  access  through  him.  While  acting  upon 
the  business  of  the  corporation,  all  his  acts,  within  the  scope  of  his 
authority  as  president,  must  be  regarded  as  official. 

Evidence  of  agent's  authority  to  bind  his  principal.  In  an  action  against  a 
mining  company  for  money  borrowed  by  its  agent  without  authority, 
where  evidence  is  offered  of  admissions  made  by  the  president  of  the  com- 
pany, such  president  may  be  examined  as  to  his  authority  to  bind  the 
compuuy  in  relation  to  the  matter  in  suit. 

Corporation  — power  of  president.  The  president  of  a corporation  has  power 
to  convene  the  board  of  directors  for  the  purpose  of  laying  before  them 
any  matter  affecting  the  business  of  the  corporation. 

Agent — authority  of  president  of  a corporation.  An  undertaking  of  tha 
president  of  a corporation  to  bring  before  the  board  of  directors,  at  a time 
specified,  a demand  against  the  corporation  for  money  borrowed  by  an 
agent  of  the  corporation,  is  within  the  scope  of  his  authority  as  president, 
and  the  corporation  is  bound  to  consider  the  demand  at  the  time  specified. 

Agent  — ratification  of  unauthorized  act  of.  Where  an  agency  exists,  and  the 
agent  exceeds  his  authority,  the  silence  of  the  principal  may  give  rise  to  a 
presumption  of  an  intentional  ratification  of  the  unauthorized  act. 

The  circnrastancos  must  have  been  fully  understood  by  the  principal  before 
any  inference  can  bo  drawn  from  bis  silence,  and  they  must  have  been 
such  as  not  only  afforded  an  opportunity  to  act  or  speak,  but  such,  also,  as 
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would  properly  and  naturally  call  for  some  action  or  reply  from  men 
similarly  situated. 

In  an  action  against  a corporation  to  recover  money  borrowed  by  its  agent 
without  authority,  it  appeared  that  the  company  was  notified  of  the 
indebtedness  on  the  ltith  December,  1868 ; fifteen  days  later,  the  presi- 
dent undertook  to  present  the  claim  to  the  board  of  directors  at  a meeting 
to  be  held  In  February  following,  and  the  corporation  disavowed  the  act 
of  its  agent  in  the  spring  following.  Held,  that  upon' these  facts,  the  jury 
would  have  been  warranted  in  finding  a ratification  of  the  agent's  acts. 
Practice — ratification  of  unauthorised  act  of  agent — how  determined. 
Where  the  position  of  the  parties  remains  the  same,  whether  ratification 
of  the  unauthorized  act  of  an  agent  shall  be  inferred  from  the  delay  of 
the  principal  to  disavow  such  act,  is  a question  for  the  jury. 

Evidence  of  ratification  of  agent’s  acts.  In  an  action  against  a mining  com 
pany  to  recover  money  borrowed  by  its  agent  without  authority,  the  cir- 
cumstance that  the  company  retained  the  ore  taken  from  the  mine  by  the 
use  of  the  money  is  not  material  to  the  question  of  ratification. 

Nor  is  it  competent  to  show  that  the  money  was  expended  in  the  mine  or  that 
the  expenditure  was  advantageous  to  the  company,  unless  it  is  also  shown 
that  the  company  had  knowledge  of  the  loan  and  of  the  expenditure. 
These  circumstances  ore  in  no  way  connected  with  the  authority  of  the 
agent,  or  the  ratification  of  his  acts  by  the  company. 

Evidence — as  to  witness’  bias  or  prejudice.  A witness  cannot  be  asked  whether 
he  is  indebted  to  one  of  the  parties  to  the  suit  for  the  purpose  of  Bhowiug 
the  disposition  of  his  mind  toward  such  party.  The  question  does  not 
tend  to  elucidate  the  point. 

Evidence  — as  to  corrupt  agreement  between  witness  and  party.  Where  it  is 
alleged  that  a witness  refused  to  testify  until  the  party  who  called  him 
had  made  an  arrangement  concerning  certain  indebtedness,  tlio  character 
and  terms  of  the  arrangement  must  be  made  known  in  order  that  the 
court  may  determine  whether  it  would  go  to  his  credibility. 

Appeal /rota  District  Court , Jefferson  County. 

Tue  declaration  contained  a count  for  money  loaned  ; a 
count  for  goods  sold  and  delivered  ; a count  for  money  had 
and  received  by  defendant ; a count  for  money  paid,  laid 
out  and  expended  ; a count  for  interest,  and  a count  on  an 
account  stated. 

The  defendant  pleaded  non  assumpsit,  and  also  specially 
that  the  plaintiff  is  a body  corporate,  with  a capital  of 
$50,000,  and  that,  under  and  by  virtue  of  a law  of  the 
United  States,  entitled  “ An  act  to  provide  national  cur- 
rency,” etc.,  it  had  no  power,  right  or  authority  to  loan 
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and  advance  to  defendant  the  sum  of  money  in  the  declara- 
tion mentioned. 

In  another  special  plea  the  defendant  alleged  that  the 
plaintiff  was  a body  corporate,  organized  under  the  act 
entitled  “An  act  to  provide  a national  currency,”  etc., 
reciting  the  provisions  of  the  act,  and  averring  “ that  certain 
persons  did,  at  the  time  specified,  form  an  association,  with 
a capital  stock  of  $60,000,”  which  was  the  plaintiff,  and  that 
the  plaintiff  had  no  power,  authority  or  right  to  loan  and 
advance  to  defendant  the  sum  of  money  in  the  declaration 
mentioned. 

In  another  plea  the  defendant  averred  that  the  plaintiff 
was  a body  corporate,  etc.,  and  had  no  right,  power  or 
authority  to  loan  or  advance  to  defendant  a greater  sum 
than  $5,000.  Another  plea  was  substantially  the  same, 
except  that  it  averred  that  only  $30,000  of  the  plaintiff's 
capital  stock  had  been  paid  in.  A demurrer  to  the  special 
pleas  was  sustained. 

The  testimony  at  the  trial  was  voluminous.  Plaintiff 
introduced  evidence  tending  to  prove  that  George  K.  Sabin 
was  appointed  superintendent  of  the  defendant’s  mine,  in 
the  year  1865  ; that  he  remained  such  superintendent  until 
December,  1868  ; that,  during  the  years  1867  and  1868,  Sabin 
kept  a deposit  account  with  plaintiff  in  defendant’s  name, 
and  that  he  drew  money  from  time  to  time  in  the  name  of 
defendant,  and  deposited  other  money  to  the  credit  of  the 
account ; that  the  balance  against  defendant  in  December, 
1868,  was  $21,217.06  ; that  Sabin  worked  defendant’s  mine 
in  the  years  1867  and  1868,  taking  therefrom  a large  quantity 
of  valuable  gold-bearing  ore,  and  crushing  a portion  thereof 
for  the  purpose  of  obtaining  gold  ; that  the  gold  thus 
obtained  was  deposited  in  plaintiff's  bank  to  the  credit  of 
defendant ; that  the  money  obtained  by  Sabin  from  plain- 
tiff’s bank  was  expended  in  operating  the  mine  and  in 
crushing  the  ore.  Several  letters  were  introduced  by  plain- 
tiff, which  were  written  by  Becker,  the  president  of  defend- 
ant, some  of  which  were  addressed  to  Sabin  as  superinten- 
dent. One  of  the  letters  was  signed  by  Becker  as  president 
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There  was  evidence  of  several  interviews  between  Becker 
and  the  officers  of  the  bank,  in  relation  to  the  indebtedness, 
in  December,  1868.  A communication  from  Becker,  to  the 
president  of  the  bank,  which  was  given  in  evidence,  is  as 
follows : 

Rocky  Mountain  National  Bank,  1 
Central  City,  Colorado,  Jan.  1,  1869.  ) 

To  the  President  of  the  Rocky  Mountain  National  Bank  : 
Sir  — In  regard  to  the  overdraft  of  our  company  on 
your  bank,  permit  me  to  say  that,  although  I am  the 
president  of  the  Union  Gold  Mining  Co.,  and  the  owner 
of  a majority  of  all  its  stock,  Mr.  Sabin  will  do  me  the 
j ustice  to  state  that  I had  no  knowledge  of  any  overdraft, 
until  on  or  about  the  middle  of  December  last.  I hope 
you  will  not  feel  uneasy  about  the  payment.  We  have 
an  abundance  of  ore  already  broken  in  the  mine,  to  pay 
all  indebtedness  of  the  company.  In  fact,  this  is  the  only 
indebtedness  I have  any  knowledge  of  the  company  owing, 
and  if  it  is  not  paid  off  out  of  the  mine,  I propose  to  call  a 
meeting  of  our  directors,  and  submit  your  claim,  and  make 
an  assessment  at  our  February  meeting  (in  New  York  city), 
to  pay  off  your  claim,  and  any  other  that  the  company  may 
owe.  I will  also  state  to  you  clearly  and  plainly,  that 
there  shall  be  no  sales,  transfers,  mortgages,  assignments, 
deeds  of  trust,  or  any  other  incumbrance  put  on  the  prop- 
erty of  company  in  Colorado,  or  elsewhere,  by  myself,  or 
by  the  company,  until  all  the  liabilities  of  the  said  com- 
pany are  fully  paid. 

Very  respectfully, 

Your  obedient  servant, 

Theodore  H.  Becker. 

On  cross-examination  of  the  witness,  Sabin,  the  de- 
fendant offered  to  show  by  him  that  hew  as  indebted  to 
plaintiff  in  a large  sum  of  money,  and  that,  at  a previous 
term  of  the  district  court,  he  absented  himself  from  the 
court,  and  that,  when  he  appeared  as  a witness,  he  refused 
to  testify  till  the  indebtedness  was  arranged  in  some  way, 
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and  such  arrangement  put  iuto  writing  and  signed  by  the 
plaintiff,  and  that,  since  the  last  term  of  court,  the  said 
matter  of  indebtedness  had  been  arranged  according  to  the 
terms  required  by  the  witness. 

Upon  the  plaintiff’s  objection,  the  testimony  was  ex- 
cluded. 

The  defendant  introduced  testimony  tending  to  prove 
that  Sabin  resigned  his  agency  in  April,  1866,  and  that  in 
the  fall  of  that  jrear  he  made  an  arrangement  with  the  de- 
fendant, by  which  he  was  to  work  the  mine  upon  his  own 
account,  and  lay  up  the  first-class  ore  for  the  company  for 
the  use  of  the  mine. 

T.  H.  Becker  testified : That,  on  the  16th  of  December, 
1868,  he  wrote  the  company  of  the  indebtedness  to  tlie 
bank,  and  that  was  the  first  knowledge  the  company  had 
of  the  indebtedness. 

The  defendant  offered  to  prove  by  Mr.  Becker,  the  nature 
of  his  authority  from  the  defendant  in  respect  to  the  in- 
debtedness due  the  plaintiff.  Upon  plaintiff’s  objection 
this  evidence  was  rejected. 

The  charge  of  the  court  to  the  jury  was  as  follows : 

If  the  jury  believe  that  George  K.  Sabin  entered  into  an 
arrangement  or  agreement  with  the  defendant,  whereby  he 
was  to  enter  into  possession  and  work  the  mines  of  the 
defendant,  at  his  own  expense,  and  not  at  the  expense  of  the 
defendant,  and  pay  to  the  defendant  a certain  portion  of  the 
ore  taken  from  the  mines  for  the  use  of  the  mines,  and  pay 
himself  and  all  the  expenses  of  working  the  mines  from  the 
balance  of  the  ore  taken  from  the  mines,  and  that,  under  the 
arrangement  so  made  with  the  defendant,  the  said  Sabin 
entered  iuto  and  worked  the  mines  of  the  defendant ; then, 
the  relation  existing  between  the  said  Sabin  and  the  defend- 
ant was  not  that  of  principal  and  agent,  but  that  of  landlord 
and  tenant,  and  is  governed  by  the  same  law  as  in  case  of 
working  land  for  a share  of  the  crops.  And  the  said  Sabin 
became  the  lessee  of  the  defendant,  and  the  said  defendant 
is  in  no  way  liable  for  any  sum  of  money  borrowed  by  the 
said  Sabin,  and  cannot  be  made  liable  without  a special 
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promise  in  writing,  made  and  signed  by  the  defendant.  That 
a corporation  is  bound  by  the  contracts  and  acts  of  its  agent, 
so  far  as  the  agent  acts  within  the  scope  of  the  authority 
conferred  upon  him  by  the  corporation,  but  no  further. 

If  the  jury  believe,  from  the  evidence,  that  George  K. 
Sabin  made  an  agreement  or  arrangement  with  the  defend- 
ant, whereby  he  was  to  enter  into  the  mines  of  defendant 
and  work  the  same  on  his  own  account,  and  was  to  mine  and 
deliver  to  the  defendant,  on  the  top  of  the  ground,  all  the 
first-class  or  smelting  ore,  as  rental  or  tribute  for  the 
use  of  the  mines  of  the  defendant,  and  was  to  receive  no 
salary  from  the  defendant  for  his  services,  but  was  to  pay 
himself  and  all  expenses  of  working  the  mine  from  the  pro- 
ceeds of  the  balance  of  the  ore  mined  from  said  mines,  and 
that  the  defendant  was  not  to  furnish  any  money  for  the 
working  of  said  mines,  and  that  Sabin  was  to  contract  no 
debts  chargeable  to  the  defendant,  but  was  to  quit  work  on 
said  mines  whenever  he  could  not  pay  all  expenses  and  pay 
himself  from  the  lower  grades  of  ore,  then  the  jury  must 
find  for  the  defendant  in  this  case. 

If  the  jury  believe,  from  the  evidence,  that  Becker  was 
president  and  general  manager  of  the  defendant  in  18G8  and 
1869,  aud  that  the  defendant  had,  by  George  K.  Sabin, 
claiming  to  be  the  superintendent  or  agent  of  defendant, 
obtained  money  of  the  plaintiff,  and  that  Becker,  while  act- 
ing as  president  of  defendant,  with  full  knowledge  of  the 
facts,  admitted  that  such  money  so  obtained  was  due  from 
the  defendant  to  plaintiff,  such  admission  may  be  taken 
by  the  jury  in  considering  whether  the  defendant  is  or  is 
not  indebted  to  the  plaintiff. 

If  the  jury  believe,  from  the  evidence,  that  the  defendant 
employed  George  K.  Sabin  as  its  superintendent,  in  April, 
A.  D.  1865,  and  that  instructions  were,  at  that  time,  sent  in 
a letter  to  said  Sabin  by  the  president  of  the  defendant,  and 
that  Sabin,  under  said  appointment,  proceeded  to  work  the 
mine  and  mill  of  the  defendant  in  Central  City,  where  the 
plaintiff  is  located,  and  to  make  contracts  for  the  defendant 
from  the  fall  of  1865  until  the  spring  or  summer  of  1866, 
Vol.  I.  — 68 
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and  then  stopped  working  until  the  fall  of  1866,  and  then 
resumed  said  work,  and  continued  said  work  until  Decem- 
ber, 1868  ; and  that,  during  the  time  from  the  fall  of  1806 
until  December,  1868,  George  K.  Sabin  contracted  the  debt 
sued  for  in  this  case  on  behalf  of  the  defendant,  and  used  the 
money  received  from  the  plaintiff  in  working  defendant’s 
mine,  and  for  the  defendant,  and  the  defendant  received  the 
benelits  of  the  work,  knowing  that  the  money  had  been  so 
applied,  then  the  plaintiff  is  entitled  to  recover,  unless  the 
defendant  has  shown  that  the  plaintiff  had  notice  of  the 
change  of  his  agency  as  sworn  to  by  witnesses  Becker, 
Potts,  Bennell,  Jr.,  and  Brevoort,  in  this  case. 

The  court  is  asked  to  instruct  the  jury  that  the  plaintiff 
is  not  compelled  to  prove  the  appointment  of  Sabin  as 
superintendent  or  agent  of  defendant,  by  resolution  of  the 
board  of  directors,  but  the  jury  may  take  into  consideration 
all  the  testimony  on  that  subject,  including  the  acts  of  the 
witness  Sabin  in  and  about  the  property  of  the  defendant 
and  the  manner  in  which  the  business  was  carried  on.  and 
the  opportunities  the  officers  of  the  defendant  had  to  know 
how  the  business  was  conducted. 

The  court  is  asked  to  instruct  the  jury  that,  if  Sabin, 
claiming  to  be  the  agent  of  the  defendant,  purchased  goods 
on  credit  in  the  name  of  the  defendant,  and  afterward 
defendant,  with  full  knowledge  of  all  the  facts,  paid  said 
debt,  such  payment  is  a ratification  of  such  agency  of  said 
Sabin  in  making  such  debts. 

If  the  jury  believe,  from  the  evidence,  that  Theodore  H. 
Becker  was  president  of  the  defendant  in  years  1867,  1868 
and  1869,  and  that  while  he  was  president  he  had  the  active 
charge  or  management  of  defendant’s  affairs,  and  while  act- 
ing in  that  capacity  he  recognized  George  K.  Sabin  as 
superintendent  or  agent  of  the  defendant,  then  the  jury  may 
take  such  recognition  into  consideration  in  determining 
whether  Sabin  wits  the  agent  of  defendant,  or  defendant  had 
allowed  him  to  assume  that  he  was  agent.  If  the  jury  find 
for  the  plaintiff  they  will  allow  interest  on  the  balance  dne 
at  ten  per  cent  per  annum,  from  the  first  of  January,  1869, 
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up  to  this  time,  except  on  the  item  included  in  plaintiff’s 
account  as  interest. 

If  the  jury  believe,  from  the  evidence,  that,  during  theyears 
1867  and  1868,  George  K.  Sabin  was  in  the  actual  charge  of 
the  defendant’s  property,  and  while  in  charge  of  the  defend- 
ant’s property  he  represented  to  the  plaintiff  that  he  was  the 
agent  and  superintendent  of  the  defendant,  and  on  the 
strength  of  that  representation  he  borrowed  money  of  the 
plaintiff,  the  mere  fact  that  he  stated  to  Hense,  Smith  & 
Davison  that  he  was  working  said  property  on  his  own 
account,  cannot  affect  the  defendant' s liability  to  the  plain- 
tiff, unless  the  plaintiff  knew  of  these  statements  at  the  time 
the  money  was  loaned. 

The  court  instructs  the  jury  that  when  one  has  the  actual 
charge  and  management  of  the  business  of  a corporation, 
with  the  knowledge  of  the  members  and  directors,  this  is 
evidence  of  his  authority,  without  any  vote  or  other  corpo- 
rate act  constituting  him  agent  of  the  corporation,  and 
the  company  will  be  bound  by  his  contracts,  made  on  their 
behalf,  within  the  apparent  scope  of  the  business  intrusted 
to  him.  Power  to  act  generally  in  a particular  business  or 
a particular  course  of  trade,  in  a particular  business,  how- 
ever limited,  would  constitute  a general  agency. 

In  general,  when  an  agent  is  authorized  to  do  an  act,  and 
transcends  his  authority,  it  is  the  duty  of  the  principal  to 
repudiate  it  as  soon  as  he  is  fully  informed  of  what  has 
been  done  in  his  name,  by  the  agent,  else  he  is  bound  by  the 
act  as  having  ratified  it  by  implication. 

The  court  iustructs  the  jury  that,  if  they  believe  from  the 
evidence  that  Sabin  held  himself  out  as  agent  of  the  defend- 
ant, and,  while  so  holding  himself  out,  drew  money  out  of 
the  plaintiff’s  bank  and  used  the  same  in  working  and 
mining  the  property  of  the  defendant,  and  the  defendant 
retained  and  kept  the  profits  arising  and  growing  out  of 
such  working  and  mining,  with  the  knowledge  that  the 
money  was  so  borrowed  and  applied,  then  the  defendant 
is  liable  to  the  plaintiff  for  such  money,  unless  it  is  proved 
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that  the  plaintiff  knew  that  Sabin  had  no  authority  to  draw 
money  out  of  plaintiff's  bank. 

If  the  jury  find,  from  the  evidence,  that  George  K.  Sabin 
was  the  agent  of  the  defendant,  and  the  extent  of  his 
authority  was  defined  in  a private  letter  of  instructions, 
then  no  duty  existed  on  the  part  of  the  bank  to  make 
inquiries  as  to  any  private  letter  of  instructions  from  the 
principal  to  the  agent,  for  such  instructions  may  well  be 
presumed  to  be  of  a secret  and  confidential  nature,  and  not 
intended  to  be  divulged  to  other  persons. 

If  the  jury  believe,  from  the  evidence,  that  Sabin  was  not 
the  agent  of  the  defendant,  but  that  the  defendant  allowed 
him  to  work  its  mine  and  hold  himself  out  as  agent  for 
some  considerable  time,  and  Sabin,  while  so  holding  him- 
self out  as  agent  of  defendant,  obtained  money  of  the  plain- 
tiff in  the  name  of  the  defendant,  and  used  the  money  in 
mining  the  property  of  the  defendant,  and  that  the  ore 
taken  out  by  Sabin,  by  the  use  of  such  money,  was  re- 
tained and  kept  by  the  defendant  with  the  knowledge  of 
the  fact  that  the  money  was  so  used,  then  the  defendant  is 
liable. 

The  court  instructs  the  jury  that  if  they  believe,  from  the 
evidence,  that  George  K.  Sabin  was  the  agent  of  the  defend- 
ant, and,  while  acting  as  agent,  borrowed  the  sum  of  money 
in  controversy  of  the  plaintiff,  and  expended  the  same  in 
the  business  of  the  defendant  and  in  paying  its  debts ; that 
the  money  so  advanced  by  the  plaintiff',  though  so  applied, 
creates  no  debt  against  the  defendant,  but  that  the  jury 
must  further  lind,  from  the  evidence,  before  they  can  find 
for  the  plaintiff,  in  addition  to  the  mere  fact  of  the  loan 
from  the  plaintiff  to  Sabin,  and  the  application  of  the 
money  for  the  benefit  of  the  defendant,  that  the  defendant 
had  authorized  the  plaintiff  to  loan  the  money  to  Sabin,  or 
Sabin  to  borrow  the  money  in  controversy  from  the  plain 
tiff,  or  had  afterward  ratified  and  adopted  the  act.  And  the 
court  instructs  you  that,  if  the  money  so  borrowed  from  the 
plaintiff  was  applied  by  Sabin  to  the  taking  ore  out  of 
the  defendant's  mine,  and  that  said  ore,  when  thus  taken 
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out,  was  kept  by  the  defendant,  the  said  defendant  having 
knowledge  that  the  money  had  been  so  applied,  that  that 
would  amount  to  an  adoption  of  Sabin’s  acts,  and  knowledge 
to  the  president  would  be  knowledge  to  the  corporation. 

The  jury  returned  a verdict  for  the  plaintiff  for  $27,034.96. 

A motion  for  new  trial  was  made  and  overruled,  and 
judgment  was  rendered  on  verdict. 

Mr.  E.  Wakkley,  Mr.  G.  B.  Reed  and  Mr.  Huon  Butler, 
for  appellant. 

Messrs.  Johnson  & Teller,  Messrs.  Charles  & Elbert 
and  Mr.  W.  R.  Goksline,  for  appellee. 

Hallett,  C.  J.  Appellant  is  a mining  corporation 
organized  in  New  York,  which  owns  and  operates  mines  in 
tins  territory.  T.  H.  Becker,  at  first  a trustee,  and  more 
recently  president  of  the  corporation,  was  in  the  territory 
during  a portion  of  the  time  mentioned  in  this  record,  but 
the  evidence  does  not  show  that  any  other  officer  or  share- 
holder was  ever  in  the  territory.  In  1865,  George  K.  Sabin 
was  appointed  superintendent  of  the  company’s  mine  in 
Gilpin  county,  and  conducted  its  affairs  until  October  of 
that  year,  when  work  was  discontinued.  At  the  trial, 
appellant  contended,  and  introduced  testimony  to  prove, 
that  Sabin  resigned  his  agency  in  the  spring  of  1866,  and 
that,  in  the  fall  of  that  year,  he  entered  into  an  agreement 
with  the  company  by  which  he  was  to  work  the  mine  on  his 
own  account  and  render  to  the  company  the  first-class  ore. 
Appellee’s  testimony  on  this  point  tended  to  prove  that 
Sabin’s  agency  continued  until  December,  1868,  and  so  the 
jury  found  the  fact  to  be.  In  the  years  1867-68,  Sabin  kept 
a deposit  account  in  the  bank  in  appellant’s  name,  which, 
by 'frequent  overdrafts,  he  increased  to  the  large  amount  for 
which,  with  interest,  judgment  was  rendered  against 
appellant. 

In  four  special  pleas  appellant  alleged  that  the  bank  was 
not  able  to  contract  an  indebtedness  exceeding  tn  amount 
ten  per  cent  of  its  capital  stock,  setting  forth  the  amount  of 
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the  stock  and  other  facts  to  show  the  alleged  incapacity, 
and,  in  another  *plea,  the  organization  and  capital  stock  of 
the  bank  is  set  out,  apparently  with  a view  to  claim  a for- 
feiture of  the  charter  of  the  bank,  pursuant  to  section  fifty- 
three  of  the  act  under  which  it  was  organized.  13  Stat  99. 
As  to  the  forfeiture  of  the  charter,  it  is  well  settled  that  a 
corporation  cannot  be  dissolved  in  a collateral  proceeding, 
and  I do  not  think  that  appellant  can  question  the  existence 
of  the  bank  in  this  way.  Angell  & Ames  on  Corporations, 
§777;  Robinson  v.  London  Hospital , 11  Ilare  (44  Eng. 
Ch.)  24.  Section  fifty-three  provides  that  the  violation  of 
the  provisions  of  the  act,  which  shall  work  a forfeiture  of 
the  rights  and  franchises  of  the  association,  shall  lie  deter- 
mined and  adjudged  by  a proper  circuit,  district  or  terri- 
torial court  of  the  United  States,  in  a suit  brought  by  the 
comptroller  of  the  currency,  in  his  own  name,  before  the 
association  can  be  declared  dissolved,  and  the  bank  must 
stand  until  dissolved  in  this  way. 

The  special  pleas,  in  which  incapacity  of  the  bank  to  con- 
tract the  indebtedness  is  asserted,  go  to  the  whole  declara- 
tion, and  at  best  answer  only  the  count  for  money  loaned, 
and  therefore  the  demurrer  was  properly  sustained.  In 
another  trial  the  question  may  possibly  arise  on  the  evi- 
dence, and  for  this  reason  it  may  be  necessary  to  make  some 
suggestions  as  to  the  true  meaning  and  effect  of  section  29 
of  the  National  Bank  Law.  That  section  was  obviously 
intended  to  protect  the  shareholders  and  creditors  of  a bank 
organized  under  the  act  against  an  unwise  use  of  its  funds, 
and  to  this  end  it  was  necessary  that  the  duties  of  the  offi- 
cers of  the  bank  should  be  defined.  I do  not  perceive  that 
it  was  equally  necessary  that  the  power  of  the  corporation, 
in  relation  to  loans,  should  be  circumscribed,  for  the  mis- 
chief would  arise  out  of  the  conduct  of  the  officers,  rather 
than  the  power  of  the  bank.  In  section  8 the  powers  of 
the  bank  are  enumerated,  that  of  loaning  money  among 
others.  If  section  29  is  to  be  regarded  as  limiting  this  power, 
the  bank  would  be  unable  to  recover  that  which  rightfully 
belonged  to  it,  and  this  section  would  tend  to  accomplish 
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the  ruin  which  it  was  designed  to  prevent.  In  the  well-con- 
sidered case  of  Harris  v.  Runnels , 1 2 How.  79,  it  was  said 
that  a contract  to  do  a thing  prohibited  by  statute,  is  not 
necessarily  void  if  the  statute  visit  the  unlawful  act  with  a 
penalty.  If  the  thing  prohibited  is  malum  in  se,  the  con- 
tract cannot  be  enforced,  but  as  to  things  not  immoral  or 
against  public  policy  it  may  be  sufficient  to  enforce  the 
statutory  penalty  only.  Accordingly  it  was  recently  deci- 
ded in  Maryland  that  a provision  in  the  charter  of  a bank 
prohibiting  any  director  or  other  officer  under  penalty  of 
fine  or  imprisonment  from  borrowing  money  from  the  bank, 
does  not  exempt  a director  from  liability  for  money  loaned 
to  him  in  violation  of  the  prohibition.  Lester  v.  Howard 
Bank , 33  Md.  558. 

If  it  was  not  the  intention  of  congress  to  make  the  con- 
tract void,  it  will  be  enforced,  and  for  the  violation  of  law 
the  penalty  which  the  statute  gives  may  be  applied.  That 
penalty  attends  every  violation  of  the  act,  and  is  found  in 
section  63.  Another  and  additional  penalty  is  attached  to 
some  of  the  acts  prohibited  by  the  statute,  as  for  instance  in 
section  30,  it  is  provided  that  taking  illegal  interest  shall 
work  a forfeiture  of  the  entire  interest,  and  failure  to  com- 
ply with  the  provisions  of  sections  31  and  32  may  result  in 
the  appointment  of  a receiver  to  wind  up  the  business  of 
the  bank.  This  may  show  that,  whatever  consequences  were 
to  follow  the  violation  of  the  act  are  expressed  in  the  act 
itself,  and  where  one  penalty  is  given  I do  not  think  we  are 
at  liberty  to  attach  another.  We  are  not  to  give  to  section 
29  a construction  which  will  defeat  the  purpose  for  which  it 
was  enacted,  and  such  will  be  the  effect  if  we  deny  the  right 
of  the  bank  to  recover  money  which  it  has  paid  out.  I am 
persuaded  that  this  section  is  to  bo  regarded  as  a direction 
respecting  the  management  of  the  bank,  and  not  as  a limita- 
tion of  its  powers,  and  that  the  rule  pari  delicto  is  not 
applicable  to  this  case. 

It  will  not  be  necessary  to  consider  whether  Sabin  was 
agent  of  the  company  at  the  time  of  the  transactions  with 
the  bank.  The  evidence  was  conflicting,  and  for  the  pur- 
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poses  of  this  discussion  I accepl  the  finding  of  the  jury  on 
that  point.  As  to  the  nature  and  extent  of  his  agency,  it 
has  not  been  contended  that  his  dealings  with  the  bank 
were  within  the  scope  of  his  authority.  It  would  be  diffi- 
cult to  maintain  that  a superintendent  of  a mine,  with 
authority  to  take  ore  therefrom  and  crush  it,  for  the 
purpose  of  obtaining  gold,  can,  upon  such  authority, 
borrow  money  in  the  name  of  his  principal,  even  if  the 
money  be  used  in  carrying  on  the  mine.  Undoubtedly,  the 
transactions  with  the  bank  were  beyond  Sabin’s  authority 
as  agent,  and  we  are  now  to  consider  whether  there  is 
evidence  to  show  a ratification  of  his  acts  by  the  company. 

It  does  not  appear  that  the  company  was  informed  of  the 
indebtedness  to  the  bank  prior  to  December  16,  1868,  at 
which  time  Becker,  the  president,  communicated  such 
information  by  mail.  There  is  some  testimony  to  the  effect 
that  Becker  had  earlier  information  of  the  indebtedness,  but 
he  denies  it,  and  as  we  cannot  know  how  a jury  may  deter- 
mine the  fact,  we  must  assume  that  his  statement  is  correct. 
At  this  time  the  officers  of  the  bank  were  pressing  Becker 
for  payment  of  the  indebtedness,  and,  although  he  denied 
Sabin’s  authority  to  contract  the  indebtedness,  he  did  not 
repudiate  the  demand,  but  expressed  a willingness  to  pay 
it.  On  the  1st  of  January  following,  he  executed  to  the 
president  of  the  bank  a paper,  in  which  he  speaks  of  the 
indebtedness  as  “ the  over-draft  of  our  company  on  your 
bank,”  and  says,  “I  hope  you  will  not  feel  uneasy  about 
the  payment ; we  have  an  abundance  of  ore  already  broken 
in  the  mine  to  pay  all  indebtedness  of  the  company.  In 
fact,  this  is  the  only  indebtedness  I have  any  knowledge  of 
the  company’s  owing,  and  if  it  is  not  paid  off  out  of  the 
mine,  I propose  to  call  a meeting  of  our  directors  and 
submit  your  claim,  and  make  an  assessment  at  our 
February  meeting  (in  New  York  city)  to  pay  off  your  claim 
and  any  others  that  the  company  may  owe.” 

Becker  states  that  he  wrote  this  letter  under  an  impres- 
sion that  the  company  had  made  some  different  arrange- 
ment with  Sabin,  and  that  he  refused  to  sign  it  as  president, 
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not  wishing  to  bind  the  company  — but  this  will  not  affect 
the  character  of  the  letter.  The  president  of  a corporation 
is  presumed  to  know  something  of  its  affairs,  and  the  evi- 
dence in  this  case  shows  that  Becker  was  better  acquainted 
with  the  business  of  the  company  than  any  other  of  its 
officers.  He  does  not  state  the  nature  of  the  arrangement 
which  he  supposed  the  company  had  made  with  Sabin,  ir 
from  what  source  he  derived  his  impression  that  such 
arrangement  existed.  He  had  been  in  communication  with 
his  company  in  regard  to  Sabin’s  dealings  with  the  bank, 
and  was  at  that  time  its  only  representative  in  the  territory. 
If  he  was  acting  upon  false  information  he  ought  to  have 
stated  by  whom  and  how  he  was  misled.  Nor  can  the 
president  of  a corporation  put  off  his  official  character  at 
will  and  deny  to  those  who  have  business  with  the  corpora- 
tion, access  through  him.  If  an  officer  of  a corporation 
may,  at  pleasure,  assume  the  status  personal  and  deny  his 
relations  with  his  principal,  it  will  be  impossible  to  deal 
with  a corporation  except  at  the  will  of  the  officers.  He 
was  acting  upon  the  business  of  the  company,  and  all  his 
acts  within  the  scope  of  his  authority  as  president  must  be 
regarded  as  official.  In  the  evidence  it  is  shown  that  the 
president  exercised  a very  general  authority  in  the  manage- 
ment of  the  affairs  of  the  company.  When  Sabin  was 
appointed  superintendent  in  April,  1866,  Creswell,  then 
president,  gave  him  instructions  as  to  the  manner  of  work- 
ing the  mine,  and  in  the  fall  of  that  year  the  work  was  dis- 
continued by  order  of  the  president.  Sabin’s  reports  of 
affairs  at  the  mine  were  always  made  to  the  president,  and 
in  December,  1868,  Becker,  then  president,  stopped  the 
work  and  took  charge  of  the  mine,  and  proceeded  to  adjust 
the  unsettled  accounts  of  the  company.  Becker  states  that 
lie  used  his  own  funds  in  paying  the  debts  incurred  by 
Sabin  for  labor  and  supplies,  but  it  may  be  fairly  inferred 
that  h • was  acting  for  the  company  in  taking  possession  of 
the  mine.  If  we  regard  the  payment  of  the  bills  as  the 
exuberance  of  a generous  heart,  there  are  other  acts  of  his 
presidency  and  of  his  pn-decessors  in  office,  done  appar- 
Vol.I.  — 09 
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ently  with  the  knowledge  and  approval  of  the  directors  of 
the  company,  which  go  far  to  establish  the  general  authority 
of  the  president  to  manage  and  control  the  affairs  of  the 
company.  But  this  evidence  of  the  authority  of  the  presi- 
dent was  not  directly  to  the  point,  that  he  was  authorized 
to  settle  and  adjust  the  debts  of  the  company,  and  appel- 
lant was  not  allowed  to  interrogate  Becker  as  to  his 
authority  in  this  matter. 

Under  our  statute  Becker  was  competent  to  testify,  and 
his  authority  to  bind  the  company  was  in  issue  before  the 
jury,  and  therefore  the  evidence  should  have  been  received. 
If,  however,  Becker  had  no  authority  to  pledge  the  com- 
pany to  the  payment  of  any  indebtedness,  he  certainly  had 
authority  to  convene  the  board  of  directors  and  lay  before 
them  the  claim  of  the  bank,  and  this  he  agreed  to  do.  In 
the  usual  course  of  business  a corporation  is  addressed 
through  its  president,  and  it  is  an  important  duty  of  the 
executive  officer  to  bring  to  the  knowledge  of  the  board  of 
directors  any  matter  affecting  the  interest  of  the  corpora- 
tion. 

In  Fulton  Bank  v.  New  York  and  Sharon  Canal  Go., 
4 Paige,  137,  the  court  said  : “ It  is  well  settled  that  notice 
to  an  agent  of  a party  whose  duty  it  is,  as  such  agent,  to 
act  upon  the  notice  or  to  communicate  the  information  to 
his  principal  in  the  proper  discharge  of  his  trust  as  such 
agent  is  legal  notice  to  the  principal ; and  this  rule  applies 
to  the  agents  of  corporations  as  well  as  others.”  So,  also,  in 
National  Bank  v.  Norton , 1 Hill,  678,  it  was  said  that 
notice  given  to  the  directors  of  a bank,  for  the  purpose  of 
being  communicated  to  the  board  of  directors,  would  be 
sufficient  to  charge  the  corporation  with  knowledge  of  the 
fact  stated  in  the  notice.  This  is  upon  the  rule  that  the 
principal  shall  be  responsible  for  the  acts  and  omissions  of 
his  agent  within  the  line  of  the  agent’s  duty.  Upon  this 
rule  it  appears  to  me  that  Becker's  undertaking  to  bring 
the  claim  of  the  bank  before  the  board  of  directors  of  his 
company  at  the  February  meeting,  bound  the  company  to 
consider  the  claim  at  that  time.  The  undertaking  was  an 
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exercise  of  the  executive  function,  and  we  are  at  liberty  to 
presume  that  it  was  performed.  Upon  the  evidence  it 
seems  that  notice  of  the  indebtedness  was  given  to  the  com- 
pany December  16,  1868.  Fifteen  days  later  Becker  under- 
took to  present  the  claim  to  the  board  of  directors  at  the 
February  meeting  in  New  York.  If  the  matter  was  acted 
on  by  the  company,  it  does  not  appear  that  any  notice  of 
the  result  was  given  to  the  bank.  Becker  states  that  he 
told  appellee’s  attorney,  in  the  spring  of  1869,  that  the 
company  refused  to  pay,  but  the  exact  time  is  not  fixed. 
Upon  these  facts  the  jury  would  have  been  warranted  in 
finding  that  the  company  had  ratified  Sabin’s  dealings  with 
the  bank,  for,  where  an  agency  exists,  and  the  agent  exceeds 
his  authority,  the  silence  of  the  principal  may  give  rise  to 
a presumption  of  an  intentional  ratification  of  the  unau- 
thorized act.  Story’s  Agency,  256,  et  seq.  The  circum- 
stances must  have  been  fully  understood  by  the  party  befort 
any  inference  can  be  drawn  from  his  silence,  and  they  must 
have  been  such  as  not  only  afforded  an  opportunity  to  act 
or  speak,  but  such  also  as  would  properly  and  naturally 
call  for  some  action  or  reply  from  men  similarly  situated. 
1 Greenl.  Ev.,  § 197. 

The  matter  of  Sabin’s  dealings  with  the  bank  appears  to 
have  been  fully  explained  to  Becker,  and  by  his  statement 
the  company  was  equally  well  informed.  The  circum- 
stances called  for  an  answer  from  the  company  Money 
had  been  obtained  by  its  agent  and  upon  its  credit,  and  the 
bank  was  demanding  payment.  The  president  of  the  com- 
pany acknowledged  the  justice  of  the  demand,  and  if  the 
company  had  any  objection  to  it,  it  was  reasonable  to 
believe  that  such  objection  would  be  made  known.  Where 
the  delay  on  the  part  of  the  principal  to  disavow  the  agency 
will  result  in  loss,  and  where  the  transaction  may  turn  out 
a profit  or  loss  according  to  circumstances,  the  principal 
must  disavow  the  act  of  the  agent  within  a reasonable  time 
after  notice.  Gutter  v.  Ashley , 1 Am.  L.  C.  719,  note ; 
Hortons  v.  Townes , 6 Leigh.  47. 

In  Corser  v.  Paul , 41  .\ . II.  24,  it  is  said:  “There  is  a 
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class  of  admissions  which  may  be  either  express,  or  implied 
from  silence  or  acqniescence.  Such  are  admissions  which 
have  been  acted  upon,  or  those  which  have  been  made  to 
influence  the  conduct  of  others  or  to  derive  some  advantage 
to  the  party,  and  which,  therefore,  cannot  be  denied  with- 
out a breach  of  good  faith.” 

Upon  this  it  would  seem  that  if  the  appellant,  with  knowl- 
edge that  Sabin  was  obtaining  money  from  the  bank,  had 
stood  by  and  allowed  him  to  go  on  without  objection,  it 
would  have  been  estopped  to  deny  his  authority.  There 
is,  however,  nothing  of  this  kind  in  the  evidence,  nor  does 
it  appear  that  the  position  of  the  parties  would  have  been 
different  if  the  company  had  promptly  disavowed  the  acts 
of  its  agent.  The  question  is  as  to  the  intention  of  the  com- 
pany respecting  Sabin’s  dealings  with  the  bank,  to  be  de- 
termined upon  evidence  of  its  conduct  and  the  declarations 
of  its  authorized  agents,  within  the  scope  of  their  authority. 
If  at  any  time  the  company  assented  to  the  acts  of  its 
agent,  it  is  as  much  bound  by  those  acts  as  it  would  have 
been  if  the  agent  had  been  clothed  with  authority  to  per- 
form them.  The  negotiations  with  Becker,  the  notice  to 
the  company  of  the  indebtedness,  the  agreement  to  consider 
ihe  matter  at  the  February  meeting  of  the  board  of  direct- 
ors, and  the  delay  of  the  company  to  disavow  Sabin’ s acts 
are  facts  to  be  considered  by  the  jury,  whose  province  it  is 
to  determine  the  question  of  ratification.  Hortons  v.  Townes, 
5 Leigh.  47 ; Corser  v.  Paul , 41  N.  H.  24. 

Further  discussion  of  the  principal  points  in  the  case  is 
onnecessary,  and  it  remains  to  consider  some  questions 
ehich  may  arise  upon  another  trial. 

The  circumstance  that  the  company  retained  the  ore  taken 
i 3m  the  mine  is  not  material  to  the  question  of  ratification. 
I is  not  like  the  purchase  of  a chattel  by  an  agent  without 
authority,  which,  if  retained  by  the  principal,  affords  evi- 
dence of  his  intention  to  ratify  the  purchase.  In  such  case 
the  principal  acquires,  by  the  act  of  the  agent,  property 
which  he  had  not  otherwise  ; and  if  he  disaffirms  the  con- 
tract he  ought  to  restore  the  property  to  its  rightful  owner. 
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Bui  here  the  ore  belonged  to  the  company,  both  before  and 
after  it  was  taken  from  the  mine,  and  the  bank  never  had 
any  right  to  it  whatever.  If  any  inference  is  to  be  drawn 
from  the  fact  that  the  ore^Mg  retained  by  the  company,  it 
arises  out  of  an  obligation  toTLeliver  it  to  some  other  party, 
and  I do  not  perceive  that  any  such  obligation  existed. 
Nor  is  it  material  that  the  money  was  expended  in  the 
mine,  or  that  the  expenditure  was  advantageous  to  the  com- 
pany, unless  it  is  shown  that  the  company  had  knowledge 
of  the  loan  and  of  the  expenditure.  Whether  the  money 
was  expended  in  the  mine,  and  whether  it  resulted  in  gain 
or  loss  to  the  company,  are  matters  in  no  way  connected  with 
the  authority  of  the  agent  or  the  ratification  of  his  acts  by  the 
company.  If  Sabin  had  authority  to  obtain  money  from  the 
bank  on  behalf  of  the  company,  the  liability  of  the  latter  is 
not  affected  by  the  use  to  which  he  appropriated  it.  A ratifi- 
cation has  a retrospective  effect,  and  takes  effect  as  a prior 
command  according  to  the  maxim  omnis  ratihabitio  retro- 
trahitur,  el  mandato  'priori  acquiparatur.  Therefore,  if 
the  act  of  the  agent  is  ratified  by  the  principal,  the  use  of 
the  money  is  equally  foreign  to  the  issue. 

A witness  may  be  interrogated  as  to  his  relations  with  the 
parties  to  the  suit  for  the  purpose  of  affecting  his  credibil- 
ity. Obviously  the  testimony  which  it  is  proposed  to  draw 
out  must  have  a tendency  to  prove  the  state  and  disposition 
of  the  mind  of  the  witness  toward  one  of  the  parties  to  the 
suit,  and  I do  not  see  that  proof  of  indebtedness  to  one  of 
the  parties  has  any  such  tendency.  Upon  our  experience 
of  human  nature  we  cannot  say  that,  as  a rule,  debtors  are 
friendly  or  hostile  to  their  creditors.  Doubtless,  in  many 
cases,  the  circumstances  of  the  debtor  may  lead  him  to 
seek  the  favor  of  his  creditor,  but  it  is  impossible  to  lay 
down  any  general  rule  upon  the  subject.  A matter  of  this 
kind  may  be  safely  left  to  the  discretion  of  the  judge  sitting 
at  the  trial.  Appellant  also  proposed  to  show  that  Sabin 
refused  to  testify  until  the  bank  had  made  an  arrangement 
with  him  respecting  his  indebtedness  to  the  latter,  but  wo 
are  not  told  what  the  arrangement  was.  If  Sabin  asked 
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favorable  terms  of  payment,  or  that  all  or  a portion  of  the 
indebtedness  should  be  remitted  to  him,  as  a condition  upon 
which  alone  he  would  testify,  evidence  of  the  fact  would  go 
to  his  credibility.  A witness  vrtK  demands  compensation 
other  than  that  which  is  given  by  law,  for  his  testimony,  is 
certainly  to  be  regarded  with  suspicion.  The  offer,  as  made, 
however,  did  not  disclose  a corrupt  bargain,  or  any  circum- 
stance which  could  influence  Sabin’s  testimony,  and  hence 
it  was  rightly  rejected. 

Various  questions  are  presented  in  the  record,  which  it  is 
deemed  unnecessary  to  discuss.  The  issues  were  not  pre- 
sented to  the  jury  upon  the  views  here  expressed,  and 
therefore  the  judgment  must  be  reversed,  and  the  cause 
remanded  with  a venire  facias.  Reversed. 

Aofnct  — RATimrATiov  BY  RiLKXCit-Where  an  Agency  cxlfftn,  nnd  the  agent 
his  authority,  the  ftflcnce  of  tln>  principal  may  (rive  rise  to  a presumption  of  intentional  ratifi- 
cation of  tin*  unauthorlBud  act:  Ilia:  In*  v.  Armstrong, ;»  Co  Jo.  54;  King  v.  Ren,  13  Cola  75,  7t; 
ami  the  principal  case  on  a second  appeal,  f7nf<m  O.  M.  Ob.  v.  Rocky  ML  Mat  Bank ,2  Cola 
2W,  iMy. 


Wise  et  al.  v.  Brocker. 

Writ  or  error  — new  suit.  A proceeding  by  writ  of  error  to  reveree  a decree 
of  a district  court  is  a new  suit 

Practice  in  suit  against  representative  of  deceased  party  to  decree.  Error 
may  be  brought  against  the  executrix  and  sole  devisee  of  a deceased  party 
to  a decree,  without  preliminary  proof  of  the  death  of  such  party  or  of  the 
appointment  of  the  person  sued. 

Abatement  — t chat  u matter  for.  If  the  person  sued  is  not  executrix  and 
devisee,  as  charged,  she  may  plead  the  fact  in  abatement. 

Error  to  District  Court , Arapahoe  County. 

W illi  am  A.  W iBE  and  Anna  Wise  sued  out  a writ  of  error 
to  the  district  court  of  Arapahoe  county,  to  bring  up  the 
record  of  a decree  in  a cause  wherein  Franz  A.  Brocker  was 
complainant,  and  the  said  William  and  Anna  were  respond- 
ents. Amelia  L.  Brocker  was  summoned  as  executrix  of 
the  last  will  and  testament,  and  sole  devisee  of  the  estate  of 
Franz  A.  Brocker. 

Messrs.  Brown  & Putnam,  for  the  said  Amelia,  now 
moved  to  dismiss  the  writ,  for  the  reason  that  it  did  not 
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appear  that  the  said  Franz  A.  Brocker  was  dead,  and  that 
the  said  Amelia  had  any  interest  in  the  record  aforesaid  or 
in  the  property  therein  described. 

Mr.  M.  Benedict,  contra. 

Per  Curiam.  Franz  A.  Brocker  obtained  a decree  fore- 
closing a mortgage  given  by  plaintiffs  in  error,  and  defend- 
ant in  error  is  summoned  as  executrix  of  his  will  and  sole 
devisee  of  his  estate.  As  plaintiffs  in  error  were  parties  to 
the  decree,  and  directly  affected  by  it,  of  course  they  may 
prosecute  this  writ ; but  it  is  said  that  Franz  A.  Brocker  is 
dead,  and  we  have  no  evidence  that  defendant  in  error  is 
executrix  as  charged.  If  it  were  necessary  to  furnish  evi- 
dence of  the  death  of  the  person  against  whose  estate  relief 
is  sought,  and  of  the  appointment  of  an  executor  or  admin- 
istrator of  the  estate,  before  suing  the  representative,  there 
would  be  some  force  in  the  objection.  This  is  a new  suit 
and  defendant  in  error  is  charged  as  executrix  of  an  estate. 
If  she  is  not  the  representative  of  the  estate  she  may  plead 
the  fact  in  abatement,  but  we  cannot  assume  the  fact  upon 
motion  to  dismiss.  If  there  is  no  further  appearance  by 
defendant,  probably  we  shall  require  evidence  of  the  death 
of  Franz  A.  Brocker,  and  of  the  appointment  of  defendant 
as  executrix,  in  order  that  we  may  know  that  the  proper 
party  has  been  summoned,  but  wo  cannot  dismiss  the  writ 
upon  motion.  Motion  denied. 

Writ  op  Ennon  rs  NltW  Spit:  TT "chafer  v.  Go  IT,  fi  Colo.  1?*;  Stout  v.  Gully,  13  Colo.  OOfi. 

Writ  op  Error  lies  to  a lx  Dkckkkh  In  equity,  both  at  the  suit  of  a Hole  defendant  and 
at  the  »ult  of  those  aggrieved,  however  numerous:  Vance  v.  Rockwell,  3 Colo.  243. 


Yunker  v.  Nichols. 

Easement  — right  to  convey  water  over  land  for  irrigation.  In  this  territory 
lands  are  held  in  subordination  to  the  dominant  righto!  others,  who  must 
necessarily  pass  over  them  to  obtain  a supply  of  water  to  irrigate  their 
own  lands. 

May  exist  without  grant  or  prescription.  A right  to  convey  water  over  the  land 
of  another  for  the  purpose  of  irrigating  one’B  land  may  be  acquired  under 
the  statute  (Rev.  Stat.  303),  and  such  right  ueeds  not  a grant  from  the 
owner  of  the  servient  estate  to  support  it. 
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Error  to  District  Court,  Arapahoe  County. 

Yunker  brought  an  action  of  trespass  on  the  case  against 
Nichols,  for  diverting  water  from  an  irrigating  ditch  lead- 
ing from  Bear  Creek  to  the  plaintiff’s  farm.  It  appeared 
that  the  ditch  was  constructed  in  the  spring  of  the  year 
1871,  by  the  plaintiff,  the  defendant  and  one  John  Bell, 
under  an  agreement  that  they  would  share  equally  in  the 
water  conveyed  thereby,  such  water  to  be  used  in  irrigating 
the  lands  of  the  several  parties  respectively.  After  the 
ditch  had  been  constructed  to  and  across  the  defendant's 
land,  so  as  to  communicate  and  supply  water  to  plaintiff’s 
land,  the  defendant  diverted  the  water  from  the  ditch  and 
caused  the  same  to  flow  upon  his  own  land,  so  that  none 
passed  down  to  the  plaintiff,  whose  lands  were  below  those 
of  the  defendant,  by  means  whereof  the  plaintiff’s  growing 
crop  was  greatly  injured  and  diminished  in  value.  It  did 
not  appear  that  there  was  any  memorandum  in  writing  of 
the  agreement  in  respect  to  the  ditch  betwen  the  plaintiff, 
the  defendant  and  Bell.  The  court  instructed  the  jury 
that,  if  the  plaintiff’s  right  fo  have  water  flow  over  the  lands 
of  the  defendant  was  conferred  by  verbal  agreement  of  the 
plaintiff,  the  defendant  and  a third  person,  which  agreement 
was  never  reduced  to  writing,  that  the  plaintiff  could  not 
recover.  The  jury  found  for  the  defendant 

Mr.  H.  R.  Hunt,  for  plaintiff  in  error. 

Messrs.  Browne  & Putnam,  for  defendant  in  error. 

Separate  opinions  were  filed  by  the  members  of  the  court. 

Hallett,  C.  J.  In  England,  and  in  this  country,  it  is 
considered  that  the  right  of  one  person  to  conduct  water 
over  the  land  of  another  is  an  interest  in  real  estate,  which 
must  be  conveyed  by  deed  in  compliance  with  the  terms  of 
the  statute  of  frauds.  In  countries  where  the  humidity  of 
the  climate  is  sufficient  to  supply  moisture  to  plants,  there 
can  be  no  reason  for  distinguishing  this  from  other  ease- 
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ments  in  the  soil,  and  therefore  the  law  of  England,  and  of 
most  of  our  States  on  this  point  will  be  found  in  the  general 
rules  relating  to  real  property. 

The  principles  of  the  law  are  undoubtedly  of  universal 
application,  but  some  latitude  of  construction  must  be 
allowed  to  meet  the  various  conditions  of  life  in  different 
countries.  The  principles  of  the  decalogue  may  be  applied 
to  the  conduct  of  men  in  every  country  and  clime,  but  rules 
respecting  the  tenure  of  property  must  yield  to  the  physical 
laws  of  nature,  whenever  such  laws  exert  a controlling 
influence. 

In  a dry  and  thirsty  land  it  is  necessary  to  divert  the 
waters  of  streams  from  their  natural  channels,  in  order  to 
obtain  the  fruits  of  the  soil,  and  this  necessity  is  so  univer- 
sal and  imperious  that  it  claims  recognition  of  the  law. 
The  value  and  usefulness  of  agricultural  lands,  in  this  ter- 
ritory, depend  upon  the  supply  of  water  for  irrigation,  and 
this  can  only  be  obtained  by  constructing  artificial  channels 
through  which  it  may  flow  over  adjacent  lands.  These  arti- 
ficial channels  are  often  of  great  length,  and  rarely  within 
the  lands  of  a single  proprietor.  A riparian  owner  must 
usually  get  his  supply  of  wa^r  from  some  point  on  the 
stream  above  his  own  land,  and  he  is  compelled  to  enter 
upon  the  lands  of  others  in  order  to  obtain  it.  Irrigating 
ditches  cannot  be  made  available  at  or  near  the  head  or 
point  of  divergence  from  the  stream,  and,  while  a riparian 
owner  may  be  able  to  construct  a ditch  upon  his  own  terri- 
tory which  shall  overflow  a portion  of  his  land,  he  can 
never  make  it  serviceable  to  the  entire  tract.  Of  course, 
lands  situated  at  a distance  from  a stream  cannot  be  irri- 
gated without  passing  over  intermediate  lands,  and  thus  all 
tilled  lands,  wherever  situated,  are  subject  to  the  same  neces- 
sity. In  other  lands,  where  the  rain  falls  upon  the  just  and 
the  unjust,  this  necessity  is  unknown,  and  is  not  recognized 
by  the  law.  But  here  the  law  has  made  provision  for  this 
necessity,  by  withholding  from  the  land-owner  the  absolute 
dominion  of  his  estate,  which  would  enable  him  to  deny 
the  right  of  others  to  enter  upon  it  for  the  purpose  of  ob 
YoL.  I. — 70 
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taining  needed  supplies  of  water.  It  was  enacted  by  the 
first  legislative  assembly,  that  persons  owning  claims  on 
the  bank,  margin  or  neighborhood  of  any  stream,  should 
have  the  right  of  way  over  adjacent  lands  for  purposes  of 
irrigation  (Laws  1861,  p.  67),  and  this  law  is  still  of  force. 
(Rev.  Stat.  363.)  So,  also,  the  common  law  recognizes  an 
easement  in  certain  cases,  and  will  imply  a grant  of  such 
easement  where  it  is  especially  necessary  to  the  enjoyment 
of  the  dominant  estate.  Phear  on  Rights  of  Water,  71. 

If  one  having  a close,  surrounded  with  his  own  land, 
grants  the  close  to  another  in  fee  for  life  or  years,  the  gran- 
tee shall  have  a way  to  the  close  over  the  grantor’s  land  as 
incident  to  the  grant,  for,  without  it,  he  cannot  derive  any 
benefit  from  the  grant.  So  it  is,  also,  where  he  grants  the 
land  and  reserves  the  close  to  himself.  1 Wm.  Saund.  323, 
note  6 : Pennington  v.  Qalland,  9 Ex.  9 ; Snyder  v.  War- 
ford,  11  Mo.  613. 

And  if  one  erect  a house  and  build  a conduit  thereto  in 
another  part  of  his  land,  and  convey  water  by  pipes  to  the 
house,  and,  afterward,  sell  the  house  with  the  appurten- 
ances, excepting  the  land,  or  sell  the  land  to  another,  re- 
serving to  himself  the  house, .the  conduit  and  pipes  pass 
with  the  house,  because  it  is  necessary  and  quasi  append- 
ant thereto.  Phear  on  Rights  of  Water,  72  ; Pheysey  v. 
Vicary,  16  M.  & W.  484 ; Ityer  y.  Carter , 1 H.  & N.  916. 
In  these  cases,  it  is  true,  the  dominant  and  servient  estates 
were  derived  from  a common  source,  but  in  this  they  are 
analogous  to  the  case  at  bar.  All  the  lands  in  this  territory 
which  are  now  held  by  individuals  were  derived  from  the 
general  government,  and  it  is  fair  to  presume  that  the  gov- 
ernment intended  to  convey  to  the  citizens  the  necessary 
means  to  make  them  fruitful. 

“ Into  all  contracts,  whether  made  between  States  and 
individuals  or  between  individuals  only,  there  enter  condi- 
tions which  arise  not  out  of  the  literal  terms  of  the  con- 
tract itself.  They  are  superinduced  by  the  pre-existing 
and  higher  authority  of  the  laws  of  nature,  of  nations,  or 
of  tlie  community  to  which  the  parties  belong.  They  are 
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always  presumed,  and  must  be  presumed,  to  be  known  and 
recognized  by  all,  are  binding  upon  all,  and  need  never, 
therefore,  be  carried  into  express  stipulation,  for  this  could 
add  nothing  to  their  force.”  West  River  Bridge  Go.  v.  Dix, 
6 How.  632. 

When  the  lands  of  this  territory  were  derived  from  the 
general  government,  they  were  subject  to  the  law  of  nature, 
which  holds  them  barren  until  awakened  to  fertility  by 
nourishing  streams  of  water,  and  the  purchasers  could  have 
no  benefit  from  the  grant  without  the  right  to  irrigate  them. 
It  may  be  said,  that  all  lands  are  held  in  subordination  to 
the  dominant  right  of  others,  who  must  necessarily  pass 
over  them  to  obtain  a supply  of  water  to  irrigate  their  own 
lands,  and  this  servitude  arises,  not  by  grant,  but  by  opera- 
tion of  law. 

In  this  case  there  was  evidence  tending  to  prove  that 
defendant  consented  to  the  construction  of  the  ditch,  which, 
with  the  aid  of  the  law,  was  sufficient  to  maintain  the 
action.  If  defendant  had  refused  his  consent,  the  statute 
prescribed  the  method  of  proceeding  to  perfect  plaintiff’s 
right.  But,  in  any  event,  it  was  not  necessary  that  defend- 
ant should  convey  to  plaintiff  the  right  of  way  for  the 
ditch, .and  therefore  the  charge  to  the  jury  was  erroneous. 

I think  that  the  judgment  should  be  reversed,  and  that  a 
new  trial  should  be  awarded. 

Belford,  J.  Yunker  sued  Nichols  in  the  court  below, 
in  an  action  on  the  case  to  recover  damages  for  cutting  a 
certain  ditch  which  had  theretofore  been  constructed  on 
Nichols’  land,  and  for  diverting  the  water  therefrom.  The 
declaration  contains  three  counts.  It  is  averred  that 
Yunker,  at  the  commencement  of  this  action,  and  for  a long 
time  anterior  thereto,  was  the  owner  of  a certain  tract  of 
land  lying  from  one  to  two  miles  distant  from  a certain 
stream  known  as  Bear  Creek.  It  is  further  averred  that 
plaintiff  laid  no  facilitieson  said  land  for  irrigating  purposes. 
It  is  further  alleged  that  the  defendant  and  one  John  Bell, 
John  McBroom  and  Peter  Olsen,  respectively,  claimed  cer- 
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tain  tracts  of  land  lying  between  the  land  of  the  plaintiff 
and  the  stream  above  mentioned.  That,  on  the  first  day  of 
March,  1871,  the  plaintiff  and  the  said  defendant  and  Bell, 
not  having  water  facilities  on  their  lands  for  the  purpose  of 
irrigation,  built  and  constructed  a dam  in  said  stream  of 
water,  adjacent  to  the  land  of  McBroom,  and  procured  from 
McBroom  and  Olsen  the  right  of  way  across  their  land,  and 
dug  and  constructed  a certain  ditch,  and  conducted  water 
therein  from  the  dam  to  the  respective  lands  of  Bell  and 
Nichols  and  the  said  plaintiff,  for  the  purpose  of  using  the 
same  in  irrigating  and  making  said  lands  available  for 
agricultural  purposes.  That,  by  mutual  agreement,  the 
water  running  through  the  ditch  was  to  be  used  share  and 
share  alike  by  the  parties,  each  of  the  parties  having  the 
right  to  divert  from  said  ditch  on  to  their  respective  tracts 
one-third  of  the  water.  It  is  further  alleged  that,  notwith- 
standing this  agreement,  and  after  the  ditch  was  constructed 
and  the  water  let  in,  the  defendant  wrongfully  and  unjustly 
intending  to  injure  the  plaintiff  and  deprive  him  of  the  use 
of  the  water  not  only  diverted  a larger  quantity  of  it  than 
he  was  entitled  to,  but  prevented  any  portion  of  it  from 
reaching  plaintiff’s  land  and  prevented  the  plaintiff  from 
using  the  ditch,  wherefore  great  damage  had  accrued,  etc. 
The  defendant  filed  the  general  denial.  The  cause  was 
submitted  to  the  jury  for  trial,  who  returned  a verdict  for 
the  defendant.  There  was  no  evidence  introduced  on  the 
part  of  the  defendant,  and  that  of  the  plaintiff  fully 
sustained  the  allegations  of  the  declaration.  The  court 
gave  the  jury  the  following  instructions,  which  are  assigned 
for  error : 

“If  the  jury  believe,  from  the  evidence,  that  the  right  to 
have  water  flow  over  the  lands  of  the  defendant  and  to  the 
lands  of  the  plaintiff,  for  the  interruption  of  which  this 
action  is  brought,  was  conferred  by  a verbal  agreement  of 
the  parties  or  the  verbal  agreement  of  the  plaintiff  and 
defendant  and  a third  person,  which  agreement  was  never 
reduced  to  writing,  and  that  the  plaintiff  had  no  other  right 
to  such  flow  of  water  than  such  verbal  agreement ; then, 
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although  they  should  believe  from  the  evidence  that  the 
plaintiff  actually  constructed  said  ditch,  and  expended 
labor  and  money  on  the  faith  of  such  agreement,  and  that 
the  defendants  actually  diverted  the  water,  as  charged  in 
the  declaration,  they  must  find  defendant  not  guilty.” 

“The  jury  cannot  find  for  the  plaintiff  unless  they 
believe  from  the  evidence  that  the  right  which  plaintiff 
claims  to  have  water  flow  over  the  land  of  defendant,  and 
for  the  obstruction  of  which  right  this  action  is  brought, 
was  given  by  deed  of  the  defendant  to  plaintiff.  If  plain- 
tiff’s only  title  to  the  flow  and  use  of  the  water  was  a 
verbal  agreement  or  consent  of  the  defendant,  the  plaintiff 
has  no  case.” 

The  principle  involved  in  this  case  has  certainly  received 
a large  degree  of  attention,  both  in  this  country  and  in 
England,  and  it  is  to  be  deeply  regretted  that  those  courts 
which  appear  to  have  given  it  the  greatest  consideration 
have  failed  to  preserve  any  rule  of  uniformity  in  their 
decisions.  A broad  distinction  seems  to  be  taken  between 
a license  which  is  executory,  and  one  that  has  been 
executed,  and,  in  many  instances,  the  principle  of  estoppel 
has  been  made  available  in  avoiding  the  recognized  force  of 
the  statute  of  frauds.  In  some  of  the  States  a license  to 
dig  a ditch  and  flow  water  therein  over  the  land  of  another 
is  held  not  to  be  such  an  interest  in  the  realty  as  requires 
the  right  to  be  evidenced  by  deed  ; in  others,  a contrary 
rule  is  expressly  announced,  and  licenses  of  this  character 
are  held  to  be  always  revocable  at  the  will  of  the  licensor. 
I apprehend  that  much  of  the  confusion  which  obtains  on 
this  subject  arises  from  a failure  to  keep  steadily  in  view 
the  distinction  which  unquestionably  exists  between  a mere 
license  and  a grant.  In  speaking  of  this  subject,  Vaughan, 
C.  J.,  says:  “A  dispensation  or  license  properly  passeth 
no  interest,  nor  alters  or  transfers  property  in  any  thing, 
but  only  makes  an  action  lawful  which,  without  it,  had 
been  unlawful.  As  a license  to  go  beyond  the  seas,  to  hunt 
in  a man’s  park,  to  come  into  his  house,  are  only  actions 
which,  without  license,  had  been  unlawful.  But  a license 
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to  hunt  in  a man’s  park,  and  carry  away  the  deer  killed  to 
his  own  use  ; to  cut  down  a tree  in  a man’s  ground,  and  to 
carry  it  away  the  next  day  after  to  his  own  use,  are  licenses 
as  to  acts  of  hunting  and  cutting  down  the  tree,  but  as  to 
carrying  away  of  the  deer  killed  and  the  tree  cut  down, 
they  are  grants .” 

In  courts  where  this  distinction  has  been  taken,  it  has 
been  held  that  the  right  to  overflow  the  land  of  another  is 
an  easement,  an  incoporeal  hereditament,  and  it  is  an 
interest  in  real  estate.  Title  to  such  easement  must  be 
conveyed  by  grant  and  established  by  proof  of  an  actual 
grant,  or  by  proof  of  a prescription,  from  which  a grant 
will  be  inferred.  And  if  the  mode  of  proof  adopted  be  the 
showing  of  an  actual  grant,  the  grant  must,  at  least,  under 
the  statute  of  frauds,  be  in  writing,  by  deed  ; and  the  same 
doctrine  has  been  specially  applied  to  a ditch  constructed 
through  the  land  of  another.  Morse  v.  Copeland , 2 Gray, 
305  ; Selden  v.  Delaware  and  Hudson  Canal  Co.,  29  N.  Y. 
635 ; Foster  v.  Browning,  4 R.  I.  47 ; Foster  v.  N.  II.  and 
N.  Co.,  23  Conn.  228.  Our  attention,  however,  has  been 
particularly  called  to  the  decisions  which  have  been  made 
on  this  subject  in  Maine,  New  Hampshire,  Ohio,  Iowa  and 
Indiana,  and  I have  endeavored  to  give  them  a most 
careful  and  critical  examination.  Ricker  v.  Kelly,  1 
Greenl.  117,  was  an  action  of  trespass  for  cutting  down  and 
destroying  part  of  a wooden  bridge,  the  property  of  the 
plaintiffs.  The  defendant,  in  justifying,  pleaded  that  the 
bridge  was  erected  on  the  land  of  Kelly  without  his  license 
and  against  his  will,  and  that  he  removed  it,  as  he  lawfully 
might  do. 

The  plaintiffs  replied  that,  on  a certain  day,  in  considera- 
tion of  their  promise  to  perform  certain  work,  which  was 
accordingly  performed  for  Kelly,  he  gave  them  a license 
and  authority  to  erect  a bridge  on  his  land,  and  to  hare  a 
right  of  way  over  the  same  to  the  bridge  ; that,  by  virtue  of 
said  license,  they  erected  the  bridge,  etc.  To  this  replication 
the  defendants  demurred,  because  the  plaintiffs  had  not  set 
out  any  legal  conveyance  of  title  to  them  to  build  their 
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bridge,  nor  to  enter  upon  or  pass  over  the  land  for  any 
other  purpose,  and  because  it  did  not  appear  that  said 
license  was  in  writing,  nor  how  long  it  was  to  continue  in 
force.  Held  by  the  court,  that  the  replication  was  good 
and  the  action  maintainable.  Meli.en,  C.  J.,  after  referring 
to  the  allegation  of  the  defendant,  that  the  claim  of  the 
plaintiffs  was  an  interest  in  the  close  within  the  meaning  of 
the  statute  of  frauds,  and  the  proof  of  this  interest  not  being 
in  writing,  the  permission  of  the  defendant  to  the  plaintiffs 
to  enter  upon  the  close  and  build  said  bridge  and  enjoy  a 
right  of  way  over  the  close  to  the  said  bridge,  is  void  and 
ineffectual,  says  : “In  the  present  case  the  plaintiffs  placed 
their  own  materials  in  the  form  of  part  of  a bridge  on  the 
defendant’s  land,  by  their  express  consent,  and  if  a right  of 
way  over  the  close  to  the  bridge  did  not  pass  by  parol,  still 
the  defendant  had  no  right  to  seize  and  carry  away  the 
plaintiff ’s  property  and  destroy  its  value.  As  well  might 
the  owner  of  a ship-yard  permit  another  to  build  a ship  in 
it,  and  when  the  ship  was  on  the  stocks,  cut  it  in  pieces 
and  carry  it  away  with  impunity,”  and  this  really  appears 
to  be  the  controlling  principle  in  that  decision.  True,  the 
judge  holds  that  the  permission  having  been  acted  upon, 
the  case  was  thereby  taken  out  of  the  operation  of  the  stat- 
ute of  frauds.  But  if  we  concede  that  this  decision  is  made 
to  rest  on  this  latter  ground,  then  the  case  can  no  longer  be 
regarded  as  authority  in  that  State,  for  the  reason  that  Pit- 
man v.  Poor,  38  Me.  237,  silently  overrules  it,  and  holds  that 
no  permanent  interest  in  real  estate  can  be  acquired  by  a parol 
agreement,  and  that  the  parol  license  that  the  plaintiff  or 
his  grantor  may  build  a dam  on  the  land  of  another,  to 
raise  a reservoir  of  water  for  the  use  of  his  mill,  will  confer 
no  right  upon  the  plaintiff  to  maintain  such  dam  after  it  is 
built,  or  control  the  water  raised  by  means  of  it.  This  is 
the  last  utterance  on  the  subject  by  that  court,  so  far  as  I 
am  informed,  and  must  be  taken  as  the  established  doctrine 
of  that  State. 

The  first  case  in  New  Hampshire  is  that  of  Woodbury  v. 
Parshley,  7 N.  H.  237.  That  was  an  action  on  the  case 
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The  declaration  alleged  that  the  plaintiff  was  seized  of  a 
meadow  adjoining  a certain  pond,  and  that  the  defendant, 
by  means  of  a dam  erected  by  him  upon  his  own  land, 
caused  the  water  to  overflow  and  injure  the  meadow  of  the 
plaintiff.  The  defendant  introduced  evidence  showing  that 
the  dam  had  been  erected  by  the  mutual  agreement  of  the 
parties.  The  plaintiff  objected  to  the  admission  of  parol 
evidence  to  prove  such  agreement,  but  the  evidence  was 
admitted.  The  court,  after  holding  that  the  evidence  was 
rightly  admitted,  says:  “The  dam  was  erected  by  the 
defendant  at  his  own  expense,  with  the  assent  of  the  plain 
tiff,  for  the  benefit  of  both.  And  here  the  first  question  is, 
whether,  under  the  circumstances,  the  license  was  revocable 
at  the  will  of  the  plaintiff?  The  defendant  had  incurred 
expenses  in  erecting  the  dam.  The  license  had  been  exe- 
cuted and  acted  upon.  Certainly  the  plaintiff  could  not 
revoke  it  without  tendering  to  the  defendant  the  expenses 
that  had  been  incurred  in  the  project.’' 

In  Ameriscoggin  Bridge  v.  Bragg , 11  N.  H.  108,  the  court 
say : “ It  is  contended  further,  that  the  license  to  erect  a 
bridge  on  defendant’s  land  cannot  be  shown  by  parol  testi- 
mony, on  the  ground  that  it  is  a permanent  easement  in  the 
land,  with  a right  at  all  times  to  enter  and  enjoy  it,  and  that 
such  an  easement  is  within  the  statute  of  frauds,  and  can 
be  sustained  only  by  evidence  in  writing.  The  distinction 
between  a privilege  or  easement  carrying  an  interest  in  land 
and  requiring  a writing  within  the  statute  of  frauds  to  sup- 
port it,  and  a license  which  may  be  by  parol  is  said,  by 
Chancellor  Kext,  to  be  quite  subtle,  and  that  it  is  difficult 
in  some  of  the  cases  to  discern  a substantial  difference 
between  them.  A license  to  an  individual  to  do  an  act  ben- 
eficial to  him,  but  requiring  an  expenditure  upon  another's 
land,  is  held  not  to  be  revocable  after  it  has  once  been  acted 
upon.  Such  a license  is  a direct  encouragement  to  expend 
money,  and  it  would  be  against  conscience  to  revoke  it.as 
soon  as  the  expenditure  begins  to  be  beneficial.”  In  Samp 
son  v.  Burnside , 13  N.  IT.  204,  it  is  held  that  a parol  license 
to  enter  on  land  and  lay  down  aqueduct  logs  for  the  pm 
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pose  of  carrying  water  from  a spring  to  adjoining  land, with 
license  to  enter  from  time  to  time  to  examine  and  repair  the 
Bame,  is  not  a sale  of  land  or  an  interest  in  land  within  the 
statute  of  frauds.  Whether  the  license  in  such  a case  is 
revocable  or  not,  is  regarded  as  an  open  question.  In  the 
case  of  Houston  v.  Laffer , 46  N.  H.  607,  which  very  strongly 
resembles  the  case  at  bar,  the  earlier  decisions  on  this  sub- 
ject in  that  State  are  all  noticed,  and,  if  not  directly  over- 
ruled, their  authority  is  greatly  impaired.  After  alluding  to 
these  cases  the  court  say  : “But  we  think  the  more  recent 
decisions,  however,  sustain  the  doctrine  that  the  license  is, 
in  all  cases,  revocable,  so  far  as  it  remains  unexecuted,  or  so 
far  as  any  future  enjoyment  of  the  easement  is  concerned. 
To  hold  otherwise  would  be  giving  to  a parol  license  the 
force  of  a conveyance  of  a permanent  easement  in  real 
estate  ; such  a doctrine  cannot  be  sustained.  No  such  right 
or  interest  in  real  estate  can  be  created  by  parol.”  It  is  evi- 
dent, therefore,  from  the  later  cases,  both  in  Maine  and  New 
Hampshire,  that  a clear  departure  has  been  taken  from  the 
doctrines  announced  in  the  earlier  reports,  and  a tendency 
has  set  in  to  conform  to  the  line  of  decision  pursued  in  a 
majority  of  the  States.  In  Ohio  the  court  has  steadily 
adhered  to  the  doctrine  that  a parol  license,  when  executed, 
is  irrevocable,  and  that  an  action  of  trespass  is  maintainable 
against  the  licensor  forany  unjust  interference  with  the  rights 
of  the  licensee.  Wilson  v.  Chalfant , 15  Ohio,  . 

In  Iowa,  Wickerskam  v.  Orr,  9 Iowa,  260,  the  irrevoca- 
bility of  an  executed  parol  license  is  made  to  rest  on  the 
ground  that  when  money  or  labor  has  been  expended  on 
the  land  of  another,  upon  the  faith  of  a promise  given  by 
him,  the  owner  shall  not  assert  his  legal  right  to  the  soil  so 
as  to  interfere  with  that  use  or  enjoyment  of  the  thing  which 
has  resulted  from  such  promise  by  the  money  and  labor  of 
the  licensee. 

In  Bently  v.  Gregory , 17  Iowa,  , it  is  held  that  a parol 
license  which  has  been  acted  upon,  and  which  has  led  to  the 
expenditure  of  money  and  labor,  cannot  be  revoked  until 
compensation  for  such  expenditure  has  been  made.  Taking 
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this  last  case  as  modifying  the  principle  announced  in  the 
former,  we  have  the  courts  of  two  States,  Ohio  and  Penn- 
sylvania, adhering  strictly  to  the  doctrine  of  the  irrevoca- 
bility of  an  executed  license,  while  in  all  the  other  States, 
as  well  as  in  England  ( Wood  v.  Leadbelter , 13  M.  & W.  ), 
licenses  of  this  character  are  held  to  be  revocable  at  will,  as 
being  in  contravention  of  the  statute  of  frauds.  Viewing 
the  instructions  given  by  the  judge  below,  to  the  jury,  as 
the  announcement  of  doctrines  which  should  govern  a court 
of  law  in  the  administration  of  purely  legal  principles,  lam 
not  prepared  to  dissent  from  them,  but,  while  I yield  to  them 
that  measure  of  homage  so  fully  accorded  by  others,  I can- 
not shut  my  eyes  to  the  fact  that  it  is  doing  violence  to  every 
principle  of  justice,  to  allow  a statute  designedly  passed  to 
cut  off  and  prevent,  frauds,  to  be  converted  into  an  instru- 
ment whereby  they  may  be  practiced  and  fostered.  That 
which  was  originally  intended  as  a shield  and  defense  for 
rights  should  never  be  permitted  to  become  a means  of  assault 
for  their  overthrow.  Courts  of  equity  which  constantly 
adapt  themselves  to  the  progress  of  society  and  civilization, 
and  whose  principles  accumulate  with  the  experience  of  ages, 
have  certainly  blunted  the  sharper  edges  of  the  statute  of 
frauds,  and  evolved  a doctrine  in  every  respect  more  conso- 
nant with  the  interest  of  society,  namely,  that  he  who  by  his 
admissions  or  conduct  induces  another  to  act,  cannot 
afterward  be  permitted  to  assert  the  contrary  to  the  injury 
or  prejudice  of  the  party  who  has  already  acted  upon  the 
faith  and  in  the  belief  created  by  him  ; and  all  the  courts 
concur  in  holding  that  an  estoppel  in  pais  exists,  when  a 
party  makes  a statement  to  another,  which  that  other  relies 
and  acts  upon,  and  which  it  would  be  a fraud  in  the  party 
making  the  statement  to  afterward  controvert,  so  far  as  the 
statement  affects  the  other’s  pecuniary  rights.  It  cannot  be 
denied  that  the  common  law  has,  in  a great  measure,  accom- 
modated itself  to  this  doctrine  of  estoppel,  especially  so  far 
as  it  affects  personal  property,  and  its  application  in  matters 
of  that  nature  is  constant ; nor  is  it  wanting  in  examples  in 
relation  to  real  estate.  So  great  a jurist  as  Lord  Mansfiklp 
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would  not  suffer  a man  to  recover  even  in  ejectment,  when 
he  had  stood  by  and  seen  the  defendant  build  on  his  land. 
And,  in  the  case  of  Hearn  v.  Rogers , 9 B.  & C.  677,  Mr. 
Justice  Bailey  said,  that  under  the  same  circumstances  he 
would  apply  the  same  doctrine.  Mr.  Justice  Bult.er,  in  the 
case  of  Farr  v.  Newman.  4 D.  & E.  636,  remarks:  “That 
when  a rule  of  property  is  settled  in  a court  of  equity,  and 
there  are  no  decisions  against  it  at  law,  I am  as  ready  as  any 
man  to  follow  the  line  of  equity,  for  I think  it  absurd  and 
injurious  to  the  community,  that  different  rules  should  pre- 
vail in  different  courts  on  the  same  subject.”  And  to  the 
same  effect  is  the  language  of  Lord  Eld  ex  in  Smith  v.  Doe. 
7 Price,  609.  In  the  case  of  Shaw  v.  Bebee,  35  Yt.  208,  the 
principle  of  estoppel  was  applied.  That  was  an  action  of 
ejectment.  The  court  say,  “ We  are  aware  that  there  have 
been  decisions  questioning  the  extension  of  this  doctrine  of 
estoppel  in  pais  to  affect  the  title  to  lands.  But  a review 
of  the  decisions  shows  that  the  great  weight  of  authority  is 
consonant  with  the  views  we  have  here  expressed.  All  con- 
cur that  such  facts  constitute  an  estoppel  as  to  personal 
property,  and  upon  reason  and  principle  to  prevent  fraud 
and  promote  justice  the  same  rule  should  be  extended  to 
real  property.”  It  is  also  true,  that  the  common-law  courts 
of  Pennsylvania  have  adopted  it ; and  they  have  adopted 
many  other  principles  which  had  first  received  their  sanc- 
tion in  courts  of  equity.  Waits  v.  De  Haven, 1 Serg.  & Rawle, 
312.  The  same  principle  was  applied  in  Corbet  v.  Norcron, 
36  N.  H.  115,  and  in  Heard  v.  Hall , 16  Pick.  467,  and  in 
White  v.  Perkins,  24  id.  324. 

In  the  State  of  Nevada  they  have  yielded  to  the  force  of 
the  same  doctrine,  as  will  be  seen  from  the  case  of  Sharan 
v.  Hennick , 6 Nev.  389  ; so  also  in  California.  Kelly  v. 
Taylor , 23  Cal.  11  ; 5 id.  84,  and  8 id.  44. 

In  Snowdon  v.  Wilds,  19  Ind.  14,  the  court  say : “ But 
though  a parol  license  amounting,  in  terms,  to  an  easement, 
is  revocable  as  to  future  enjoyment  at  law,  and  is  determined 
by  a conveyance  of  the  estate  upon  which  it  was  enjoyed, 
this  is  not  the  rule  in  all  cases,  in  courts  of  equity.  In  these 
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courts  the  future  enjoyment  of  an  executed  parol  license, 
granted  upon  a consideration,  or  upon  the  faith  of  which 
money  has  been  expended,  will  be  enforced,  at  all  events 
w hen  adequate  compensation  in  damages  could  not  be  ob- 
tained This  will  be  done  upon  the  two  grounds  of  estoppel 
and  fraud,  and  the  specific  performance  of  a partly  executed 
contract  to  prevent  fraud.  And  in  those  States  where  law  and 
equity  are  administered  in  the  same  court,  relief  is  afforded  in 
any  given  suit  when  the  pleadings  present  the  necessary  aver- 
ments.” When  courts  of  law  so  freely  apply  this  principle, 
in  regard  to  personalty,  it  is  difficult  to  comprehend  why 
any  hesitation  should  exist  in  its  application  to  real  estate. 
What  would  be  justice  in  one  case  would  be  equally  sy  in 
the  other ; and  inequity  it  is  accordingly  admitted,  and  why 
should  it  not  be  so  at  common  law.  It  may  be  said,  how- 
ever, that  the  distinction  between  law’  and  equity  is  main- 
tained in  this  territory.  That  is  true  only  in  a qualified 
sense.  The  same  officer  administers  both,  and  at  the  same 
term  of  court,  and  to  me  it  seems  strange  and  preposter- 
ous for  the  same  judge  to  turn  the  party  out  of  his  court  one 
dayr  to  enable  him  to  avail  himself  of  a well-known,  well- 
defined  and  well-settled  rule  in  jurisprudence,  as  applica- 
ble in  a rational  point  of  view  to  proceedings  in  one  tribunal 
as  in  those  of  another,  especially  when,  as  in  this  territory, 
the  very  court  which  is  to  decide  in  equity  is  the  same  tri- 
bunal. It  cannot  be  controverted  that,  under  the  facts  set 
forth  in  the  declaration,  Yunker  would  be  entitled,  in  a 
court  of  equity,  to  a remedy,  that  would  secure  him  in  the 
enjoyment  of  the  ditch  and  the  water  flowing  therein. 
Would  a court  of  equity  also  compensate  him  for  the  dam- 
ages which  he  has  sustained  by’  reason  of  the  unjust  inter- 
ference of  Nichols?  then  it  would  be  invading  the  domain 
of  the  law,  and  setting  itself  upas  the  admeasnrercf  dam- 
ages ; a comfortable  and  assuring  spectacle  indeed,  when  the 
same  judge  had,  the  day  before,  declined,  for  reasons  of  grave 
public  policy,  to  invade  the  domain  of  equity.  If  the  court 
should,  however,  feel  unable  to  aw  ard  compensatory  dama- 
ges, Yunker  would  be  remediless,  for  the  affirmance  of  the 
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j udgment  below  would  bar  his  right  of  action,  although  the 
deed  which  the  court  of  equity  would  require  Nichols  to 
make  might  be  adjudged  to  take  effect  from  the  date  of  the 
construction  of  the  ditch. 

In  the  notes  to  Smith's  Leading  Cases,  vol.  2,  p.762  (8th 
Am.  ed.),  the  learned  annotators  say  : “ It  would,  therefore, 
seem  too  late  to  contend  that  the  title  to  real  estate  cannot 
be  barred  by  matter  i n pais  without  disregarding  the  statute 
of  frauds,  and  the  only  room  for  dispute  is  as  to  the  forum 
in  which  relief  must  be  sought.  The  remedy  in  such  cases 
lay  originally  in  chancery,  and  no  redress  could  be  had  in 
the  courts  of  common  law  unless  under  rare  and  exceptional 
cases.  But  the  common  law  has  been  enlarged  and  enriched 
with  the  principles  and  maxims  of  equity,  which  are  con- 
stantly applied  at  the  present  day  in  this  country  and  in 
England  for  the  relief  of  sureties,  the  protection  of  mortga- 
gors and  the  benefit  of  purchasers  by  a wise  adaption  of 
ancient  forms  to  the  more  liberal  spirit  of  modern  times. 
The  doctrine  of  equitable  estoppel  is  derived  from  the 
courts  of  equity,  and  as  those  courts  apply  to  every  species 
of  property,  there  would  seem  no  reason  why  its  applica- 
tion should  be  restricted  in  courts  of  law.  Protection 
against  fraud  is  equally  necessary,  whatever  be  the  nature 
of  the  interest  at  stake,  and  it  would  seem  that,  whether  the 
controversy  be  in  equity  or  at  law,  there  is  nothing  in  the 
nature  of  real  estate  which  should  deprive  it  of  the  benefit 
of  those  wise  and  salutary  principles  which  are  now  applied 
without  scruple,  in  both  jurisdictions,  in  case  of  personalty. 
And  whatever  may  be  the  wisdom  of  the  change  which  has 
broken  the  barriers  by  which  the  doctrine  of  equitable 
estoppel  was  formerly  excluded  from  legal  tribunals,  it  has 
now  gone  too  far  to  be  confined  within  any  limits  less  than 
the  whole  field  of  jurisprudence.”  Buckholler  v.  Edwards, 
10  Ga.  593. 

It  seems  to  me,  after  the  doctrine  lias  received  the  sanc- 
tion of  such  courts  as  those  of  Maine,  New  Hampshire, 
Pennsylvania,  Georgia,  Ohio,  Indiana,  Iowa,  Nevada  and 
California,  we  can  run  no  serious  risk  in  applying  its  bene- 
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fits  to  the  property  within  our  borders.  If  the  foregoing 
views  are  in  any  measure  open  to  objection,  still  another 
reason  exists  which  imperatively  demands  the  reversal  of 
the  judgment  below.  At  an  early  period  in  our  territorial 
history,  the  legislature,  keenly  alive  to  the  wants  and  neces 
sides  of  our  people,  enacted  a law  on  the  subject  of  irriga- 
tion, the  provisions  of  which  were  designed  to  secure  to  all 
persons  who  claim,  own  or  hold  a possessory  right  or  title 
to  land  within  the  boundary  of  Colorado,  when  those  claims 
are  on  the  bank,  margin  or  neighborhood  of  any  stream  of 
water,  the  use  of  the  water  of  said  stream  for  the  purposes 
of  irrigation  and  making  said  claims  available,  to  the  fall 
extent  of  the  soil,  for  agricultural  purposes.  And  further 
providing  that,  when  the  land  so  held  or  owned  is  removed 
from  said  stream  of  water,  the  owner  or  claimant  shall  be 
entitled  to  a right  of  way  through  the  farms  or  tracts  of 
land,  which  lie  above  and  below  him  on  said  stream,  for 
the  purposes  above  stated.  The  constitutionality  of  this 
law  is,  however,  assailed,  and  it  becomes  necessary  to  pass 
upon  it.  To  avoid  acknowledging  the  fact  that  constitutions 
sometimes  surrender  to  the  force  of  necessity,  the  general 
opinion  obtains  that  courts  and  legislatures  are  justified  in 
presuming  that,  within  the  scope  and  spirit  of  wise,  august 
instruments,  every  power  may  be  found,  the  exercise  of 
which  is  essential  to  the  public  "welfare. 

If  the  warrant  for  performing  an  act,  justly  esteemed 
indispensable  to  the  public  prosperity,  is  not  found  in  an 
express  grant,  then  the  authority  finds  lodgment  in  the 
implied  powers  of  the  constitution  ; for  whenever  the  end 
is  required  the  means  are  authorized,  and  whenever  a gen- 
eral power  to  do  a thing  is  given,  every  particular  power 
necessary  for  doing  it  is  included.  It  would  be  almost 
impracticable,  if  it  were  not  useless,  to  enumerate  the  vari- 
ous instances  in  which  congress,  in  the  progress  of  the  gov- 
ernment, has  made  use  of  incidental  and  implied  means  to 
execute  its  powers.  They  are  almost  infinitely  varied  in 
their  ramification  and  details.  2 Story  on  Const.,  § 1268. 
One  of  the  most  important  interests  of  tills  territory  is  the 
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agricultural  interest.  This  can  only  be  fostered  and 
nourished  by  a system  of  irrigation,  and  the  right  to  legis- 
late on  this  subject  seems  to  me  clear  and  unquestionable. 
If,  then,  the  agriculture  is  essential  to  the  well-being  of  this 
territory,  and  can  only  be  developed  by  a system  of  irriga- 
tion, it  seems  to  me  a matter  of  absolute  necessity,  that  the 
legislature  should  have  power  to  pass  needful  laws  whereby 
the  great  body  of  land  lying  within  our  boundaries  should 
be  made  available  — and  that  necessity  confers  a right  to 
pass  such  laws,  I will  endeavor  to  demonstrate.  No  such 
power  as  that  of  selling  lands  for  the  non-payment  of  taxes 
is  to  be  found  in  the  revealed,  natural,  civil  or  common  law. 
But  there  are  analogous  powers  to  be  found  in  the  common- 
law  code  and  in  the  statute  law  of  every  civilized  nation; 
for  example,  the  power  to  condemn  land  for  public  uses,  and 
the  other  cases  where  power  is  exercised  over  the  estates  of 
citizens,  such  as  the  sale  of  lands  for  the  payment  of  the 
debts  of  owner.  The  taxing  power  has  no  existence  in  a 
state  of  nature.  It  is  the  creature  of  civil  society',  govern- 
ment begets  its  necessity.  There  must  be  interwoven  in  the 
frame  of  every  government  a general  power  of  taxation. 
Money  is  with  propriety  considered  as  the  vital  principle 
of  the  body  politic,  as  that  which  sustains  its  life  and 
motion  and  enables  it  to  perform  its  most  essential  func- 
tions. A complete  power,  therefore,  to  procure  a regular 
and  adequate  supply  of  revenue,  as  far  as  the  resources  of 
the  community  will  permit,  may  be  regarded  as  an  indis- 
pensable ingredient  in  every  constitution.  From  a defi- 
ciency in  this  particular,  one  of  two  evils  must  necessarily 
ensue : either  t!  e people  must  be  subjected  to  continual 
plunder  or  the  government  must  perish  for  want  of  revenue 
to  support  it.  It  mayr,  therefore,  be  laid  down  as  a princi- 
ple of  universal  constitutional  law,  that  the  power  to  levy 
taxes  is  an  incident  to  sovereignty,  without  which  no  gov- 
ernment could  exercise  the  powers  expressly  delegated  to 
it.  Blackwell  on  Tax  Titles,  8-39;  Pasham  v.  Decatur 
Count]/,  9 Ga.  352. 

If,  therefore,  the  right  to  raise  revenue  and  to  sell  land 
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for  the  payment  of  taxes  are  made  legal  and  constitutional 
by  virtue  of  the  necessities  of  society  and  government,  what 
tenable  objection  can  be  made  to  the  validity  of  a law, 
which,  taking  note  of  an  imposing  public  necessity  and  the 
physical  conditions  of  our  territory,  accords  to  all  persons 
engaged  in  agricultural  pursuits  a right  of  way  over  lands 
lying  between  their  possessions  and  a stream  of  water. 

Is  not  the  necessity  in  this  particular  instance  quite  as 
imperative  as  in  the  other? 

Every  member  of  society  is  presumed  to  have  assented  to 
the  public  law  by  which  his  right  of  property  is  subjected 
to  the  dominion  of  strangers.  The  manner  in  which  this 
power  is  to  be  exercised  is  specified  in  the  law.  The  same 
law  which  creates  this  power  bridles  its  execution.  You 
may  take  my  property  to  pay  my  debts,  but  you  must 
ascertain  that  debt  by  judgment  and  a sheriff  must  execute 
the  power.  You  may  take  my  land  to  build  a railroad, 
but  you  must  pay  me  the  value  of  it.  And  hence,  while  it 
may  justly  be  said  that  a party  lias  an  unquestionable 
right,  owing  to  the  necessities  of  the  country,  to  construct  a 
ditch  over  the  land  of  another,  independent  of  any  special 
law  on  the  subject,  yet  the  legislature,  as  the  representative 
of  that  society  into  which  each  citizen  enters,  and  in  the 
entering  of  which  he  sacrifices  so  much  of  his  rights  for  the 
purchase  of  social  protection,  may  prescribe  the  method, 
terms  and  means  whereby  that  right  to  construct  the  ditch 
shall  be  exercised.  Of  course  these  legislative  provisions 
may  be  waived  by  the  parties,  as  was  done  in  this  case. 
The  construction  of  a ditch  for  irrigating  purposes  seems  to 
me  to  rest  on  principles  analogous  to  those  which  sustain 
the  right  of  a private  way  over  the  land  of  another. 

In  Parker  v.  Webster,  2 Sid.  39,  decided  in  Cromwell’s 
time,  it  appeared  that  A had  three  parcels  of  land  and  there 
was  a private  way  out  of  the  first  parcel  to  the  second  and 
out  of  the  two  first  parcels  to  the  third,  and  B purchased 
all  these  parcels  and  sold  the  two  first  to  C.  There  was  no 
way  to  the  land  not  sold  but  through  the  other  two  parcels, 
and  the  court  adjudged  that  the  way  continued  from  neces- 


Digit'ized  by  Gc 


1872.]  Yunkkr  v.  Nichols.  569 

sity,  and  that  the  party  was  not  liable  in  trespass  for  using 
it.  In  the  case  of  Snyder  v.  Watford , 11  Miss.  513,  the 
court  held  that  a right  of  way  of  necessity  exists  in  all  cases 
in  which  an  individual  owns  land  surrounded  by  other 
lands  excluding  it  from  any  public  highway,  and  the  case 
is  made  to  rest  upon  the  good  and  salutary  principle  that 
the  right  of  a man  in  the  use  of  his  property  is  restricted  by 
a due  regard  to  the  equal  rights  of  others.  The  judge  says : 
“ It  would  seem  to  be  no  more  than  a principle  of  natural 
justice  that  his  right  of  way  should  exist,  although  its  ex- 
istence may,  to  some  extent,  interfere  with  the  absolute 
dominion  of  the  coterminous  proprietors.  If  not  a prin- 
ciple of  natural  law,  it  is  at  least  one  which  could  not  long 
be  omitted  in  the  code  of  a civilized  people.’’  See  3 Kent’s 
Com.  423,  marginal ; Holmes  v.  Seely,  19  Wend.  506  ; Capers 
v.  Wilson,  3 McCord,  170 ; Cook  v.  Nearing,  27  N.  Y.  306. 

I am  fully  aware  that  courts  should  be  slow  to  justify 
their  decisions  on  the  ground  of  necessity  ; but  I am  equally 
conscious  of  the  fact  that  they  will  betray  their  trust  if,  in 
the  administration  of  law  or  in  the  expounding  of  consti- 
tutional principles,  they  shut  their  eyes  and  refuse  to  re- 
cognize those  conditions  of  society  which  call  into  force  and 
operation  principles  whose  existence  and  recognition  cannot 
be  disregarded  without  bringing  ruin  on  all.  As  has  been 
well  said  by  another,  the  law  is  not  a system  marked  by 
folly,  based  on  bald  sentences,  without  reason  ; it  is  a grand 
code,  founded  on  the  necessities  of  men,  erected  by  mature 
judgment,  gradually  expanding  in  beneticence  and  wisdom 
as  time  progresses,  and  regulating  with  care  the  interests  of 
society  and  civilization.  And  so  believing,  I think  the  in- 
structions given  were  erroneous,  and  that  the  judgment 
should  be  reversed  and  the  cause  remanded. 

Wells,  J.  I concur  in  the  conclusion  that  the  judgment 
given  in  the  court  below  must  be  reversed,  but,  in  so  far  as 
this  conclusion  is  based  upon  a supposed  estoppel,  I dissent 
from  what  my  brother  Belford  has  said  ; and,  in  so  far  as 
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it  is  sought  to  rest  it  upon  the  statute  concerning  the  irriga- 
tion of  lands,  I dissent  from  both  my  associates. 

I conceive  that,  with  us,  the  right  of  every  proprietor  to 
have  a way  over  the  lands  intervening  between  hia  posses- 
sions and  the  neighboring  stream  for  the  passage  of  water 
for  the  irrigation  of  so  much  of  his  land  as  may  be  actually 
cultivated,  is  well  sustained  by  force  of  the  necessity  arising 
from  local  peculiarities  of  climate  ; as  in  other  countries,  out 
of  a like  necessity,  every  proprietor  has  a wav  of  right  to 
his  own  close  over  the  premises  which  shut  it  from  the  high- 
way. But  it  appears  to  me  that  this  right  must  rest  alto- 
gether upon  the  necessity  rather  than  upon  the  grant  which 
the  statute  assumes  to  make.  For  in  other  countries,  where 
the  necessity  does  not  exist,  the  right  has  not  been  recog- 
nized in  the  courts  nor  attempted  to  be  confirmed  by  statute, 
and,  where  similar  legislation  has  been  attempted,  in  the 
instance  of  private  ways,  by  statute,  it  has  been  held  to  be 
either  void  as  an  appropriation  of  private  property  to  indi- 
vidual uses  ( Taylor  v.  Porter , 4 Hill,  140;  Osborn  v 
Hart , 24  Wis.  80),  or  else  has  been  sustained  as  the  regu- 
lation of  an  existing  right,  and  uot  as  conferring  one.  Sny- 
der v.  Warford,  11  Mo.  513. 

It  seems  to  me,  therefore,  that  the  right  springs  out  of  the 
necessity,  and  existed  before  the  statifte  was  enacted,  and 
would  still  survive  though  the  statute  were  repealed. 

If  we  say  that  the  statute  confers  the  right,  then  the 
statute  may  take  it  away,  which  cannot  be  admitted. 

Doubtless  the  exercise  of  the  right  may  be  regulated  by 
statute,  but  that  is  not  the  question  here  ; and  it  appears  to 
me  unnecessary  to  determine  the  validity  or  effect  of  the 
existing  legislation. 

Reversed. 

Water  Rio  rts  — Prior  A pproprtation.  — To  make  snob  appropriation  valid,  there  rmi't 
be  a manifest  beneficial  use  of  the  water  designed  or  accompanied  by  some  physical  <1**ffin"- 
Rtrntlon  of  Intent  to  take  the  same  for  such  use:  Platte  IV.  Co.  v.  North  Onto.  7.  (S>.  lllVilo  Wt- 

Easement  — Right  ok  Way  to  Convey  Water.  — In  Colorado,  lands  were  form  r > 
held  In  subordination  to  the  dominant  rights  of  others,  who  must  necessarily  pass  over  them 
to  obtain  a supply  of  water  to  Irrigate  their  own  lands:  Schilling  v.  Hominger,  4 Colo.  MM. ,l>'- 
Hmnagau  V.  Dulaney,  8 Colo.  418.  Rut  since  the  adoption  of  the  constitution,  the  takln«of 
private  property  for  private  use  (which  this  amounts  toi  Is  prohibited  unless  compensation  te 
made,  and  the  legislature  has  provided  proceedings  for  this  purpose:  Stewart  v.  Stere**, M 
Colo.  445*, 
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NOTES 


ON  THE 

COLORADO  REPORTS. 

CASES  IN  1 COLORADO. 


1 COLO.  1,  GARDNER  y.  DUNN. 

Followed  without  discussion  in  Lynn  v.  Mcrrielc,  1 Colo.  3. 

1 COLO.  3,  LYNN  v.  MERRICLE. 

1 COLO.  3.  WILCOX  v.  FIELD. 

Wlien  judgment  nil  dlclt  should  be  rendered. 

Cited  in  Gomer  v.  Shiner,  4 Colo.  246,  holding  that  in  default  of  plei, 
where  defendant  appears,  judgment  should  have  been  nil  dicit. 

1 COLO.  5,  LEE  Y.  RALSTON. 

1 COLO.  7,  ARMOR  Y.  LYON. 

Finality  of  judgment  sustaining  demurrer. 

Cited  in  Andrews  v.  Loveland,  1 Colo.  8,  holding  judgment  sustaining 
demurrer  not  final. 

1 COLO.  7,  G1DSON  Y.  SMITH. 

Right  to  take  default  judgment  while  demurrer  Is  pending. 

Cited  in  Taylor  v.  McLaughlin,  2 Colo.  375,  holding  judgment  nil 
dicit  could  not  have  been  entered  with  issues  of  fact  existing  and  undis- 
posed of;  San  Juan  & St.  L.  Min.  & Smelting  Co.  v.  Finch,  0 Colo.  214, 
holding  it  error  to  rule  the  plaintiff  to  plead  cross  bills  while  demur- 
rers thereto  were  pending  and  undisposed  of;  McDonald  v.  Ilallicy,  1 
Colo.  App.  303,  29  Pae.  24,  holding  order  of  court  essential  to  eliminate 
issue  of  law  before  new  issue  of  fact  could  be  presented  by  amendment 
to  answer;  Fischer  v.  Hanna,  8 Colo.  App.  471,  47  Pac.  303,  holding  it 
error  to  proceed  to  trial  upon  merits  without  judgment  upon  demurrers. 
Colo.  Ann. — L 1 
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1 COLO.  8,  ANDREWS  V.  LOVELAND. 

1 COLO.  10,  TOWNSEND  v.  WILD. 

1 COLO.  12,  McNASSER  v.  SHERRY. 

Power  of  Supreme  Court  on  nppeal  upon  overruling  of  dcnioirer, 
Cited  in  Gammon  v.  Runnel),  22  Utah,  421,  64  Pac.  938,  holding  that 
Supreme  Court  hag  power  on  appeal  to  order  judgment  entered  for 
plaintiff  on  demurrer  overruled  in  court  below,  where  parties  elect  to 
stand  on  pleadings  and  judgment  entered  for  defendant  with  execution. 
When  judgment  nil  diclt  should  ho  rendered. 

Cited  in  Gomer  v.  Shiner,  4 Colo.  246,  holding  that  in  default  of  plea 
by  an  appearing  defendant  judgment  nil  dicit  should  be  rendered. 

Finality  of  judgment  on  demurrer. 

Cited  in  Hammer  v.  Hermann,  11  Okla.  173,  65  Pac.  841,  holding  sub- 
mission of  case  and  judgment  thereon  final  where  defendant  electa  to 
stand  upon  and  abide  by  overruled  demurrer. 

1 COLO.  14,  WIER  v.  BRADFORD. 

Who  may  maintain  action  for  forcible  entry. 

Cited  in  Potts  v.  Mngncs,  17  Colo.  364,  30  l’ac.  58,  on  necessity  of 
actual  possession  to  support  action  for  forcible  entry ; Mageon  v.  A/fc/re, 
41  Colo.  338,  92  Pac.  720,  holding  that  forcible  entry  disturbing  tenant's 
possession  can  be  complained  of  by  tenant  or  by  lessee  entitled  to 
possession. 

Cited  in  note  in  121  A.  S.  R.  3S2,  383,  on  right  to  civil  action  for 
forcible  entry  and  detainer. 

1 COLO.  18,  DOItSETT  Y.  CREW. 

Necessity  that  Instructions  be  in  writing. 

Cited  in  Bradway  v.  Waddell,  95  Ind.  170,  holding  violation  of  statute 
requiring  all  instructions  to  be  written  out  in  full,  substantial  error; 
Stute  v.  Potter,  15  Kan.  302,  holding  failure  to  comply  with  statute 
requiring  written  charge  to  jury  in  criminal  offenses  reversible  error. 

Cited  in  Abbott’s  Civ.  Tr.  2d  ed,  425,  on  inability  of  court  to  explain 
or  change  its  written  charge,  orally. 

Cited  in  note  in  99  A.  D.  131,  124,  on  necessity  that  instructions  or 
modifications  thereof  be  in  writing. 

Necessity  that  vcrillet  follow  undisputed  proof. 

Cited  in  Smyth  v.  Lynch,  7 Colo.  App.  383,  43  Pac.  670,  holding  that 
verdict  should  be  for  sura  shown  by  undisputed  proof. 

1 COLO.  23,  TURNER  v.  HAHN. 

Sufficiency  of  evidence  of  conversion. 

Cited  in  Carper  v.  Risdon,  19  Colo.  App.  630,  76  Pac.  744,  holding 
proof  of  demand  and  refusal  in  action  by  tenant  against  landlord  far 
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value  of  machinery  attached  to  premises,  necessary  only  for  purpose  of 
showing  conversion;  Sylvester  v.  Craig,  18  Colo.  44,  31  Tac.  387,  holding 
evidence  suflicicnt  to  show  demand  and  also  conversion  of  property. 
Alienage  of  Juror  ns  ground  for  reversal. 

Cited  in  Jones  v.  People,  2 Colo.  351,  holding  that  verdict  will  not  be 
set  aside  on  account  of  alienage  of  one  of  jurors  to  whom  no  objection 
was  made  at  trial;  State  v.  Pritchard,  15  Nev.  74  (dissenting  opinion), 
on  waiver  of  statutory  right  of  exclusion  of  alien  juror  by  failure  to 
object  at  trial. 

1 COIiO.  2 9,  SMITH  v.  CISSON. 

Presumption  in  support  of  verdict  In  court  below. 

Cited  in  Darker  v.  Hawley,  4 Colo.  31 G,  holding  that  verdict  not  man- 
ifestly against  weight  of  evidence  will  not  be  disturbed  when  evidence 
conflicting. 

Proof  of  identity  of  parties. 

Cited  in  Denver,  S.  P.  & P.  R.  Co.  v.  Driscoll,  12  Colo.  520,  13  Am. 
St.  Rep.  243,  21  Pae.  708,  holding  evidence  sullicient  to  support  finding 
that  appellee  was  engaged  in  employ  of  appellant  although  no  witness 
used  technical  name  given  defendant  in  its  articles  of  incorporation. 
Mining  partnerships. 

Cited  in  note  in  83  A.  D.  103,  on  mining  partnerships. 

1 COLO.  33,  MURDOCK  v.  TOWNSEND. 

I COLO.  3 3.  ANDERSON  v.  SLOAN. 

Necessity  for  bill  of  exceptions. 

Cited  in  Wikc  v.  Campbell,  5 Colo.  126,  holding  that  papers  filed  in 
progress  of  trial  at  nisi  prius,  and  not  intrinsically  parts  of  record, 
cannot  become  such  by  being  incorporated  therein;  Whitney  v.  Tcichfuss, 

II  Colo.  555,  19  Pac.  507,  holding  thut  motion  to  strike  out  amended 
answer  and  exceptions  to  ruling  of  court  thereon  cannot  be  considered 
on  appeal  when  not  preserved  by  bill  of  exceptions;  Rowe  v.  People,  20 
Colo.  542,  59  Pac.  57,  holding  motion  for  new  trial  not  preserved  in  bill 
of  exceptions  not  subject  to  consideration  on  appeal;  Heerinans  v. 
Jacksonville,  St.  A.  & I.  River  R.  Co.  40  Fla.  85,  23  So.  587,  holding 
that  affidavits  used  in  condemnation  proceedings  to  set  aside  award  must 
be  preserved  in  bill  of  exceptions  to  be  available  upon  appeal;  Higgin- 
botham v.  State,  42  Fla.  573,  89  Am.  St.  Rep.  237,  29  So.  410,  holding 
that  appellate  court  cannot  consider  affidavits  used  in  support  of  motion 
for  new  trial,  unless  they  are  evidenced  to  it  by  bill  of  exceptions; 
Blyth  Si  F.  Co.  v.  Swenson,  15  Utah,  345,  49  Pac.  1027  (dissenting 
opinion),  on  necessity  of  affidavits  used  on  motion  for  motion  for  new 
trial  being  preserved  in  record  by  bill  of  exceptions. 

Allowance  of  amendments  to  officer's  return. 

Cited  in  McClure  v.  Smith,  14  Colo.  297,  23  Pac.  780,  holding  amend* 


Digitized  by  Google 


1 Colo.] 


NOTES  ON  COLORADO  REPORTS. 


4 


ments  to  officer’s  return  upon  process  to  correspond  will)  fact  liberally 
allowed. 

Who  may  tuko  affidavit  of  merits. 

Cited  in  Martin  v.  Skelian,  2 Colo.  614,  holding  that  affidavit  of 
merit  cannot  be  sworn  before  attorney  of  defendant. 

1 COLO.  3 5,  FRANKLIN  v.  UNITED  STATES. 

Power  of  territorial  legislature  to  define  and  provide  punish- 
ment of  crimes. 

Cited  in  Territory  v.  Burgess,  8 Mont.  57,  1 L.R.A.  808,  19  Pac.  558, 
holding  that  District  Court  of  Territory  had  jurisdiction  to  try  man  for 
murder  committed  on  military  reservation  situated  within  Territory; 
Reynolds  v.  People,  1 Colo.  179,  holding  power  of  congress  over  territory 
exerted  in  establishing  government  to  which  is  delegated  authority  to 
legislate  upon  all  rightful  subjects;  Territory  v.  Yarbcrry,  2 N.  M.  397, 
holding  that  Congress  has  erected  territorial  governments  and  delegated 
to  them  authority  to  enact  municipal  laws;  Rc  Murphy,  5 Wyo.  297,  40 
Pac.  398,  9 Am.  Crim.  Rep.  122,  holding  that  territorial  legislature  might 
define  and  provide  punishment  for  bigamy  although  Congress  had  en- 
acted a law  defining  and  punishing  same  in  territories. 

1 COLO.  4 3,  CASS  v.  DAVIS. 

Dower  of  legislature  to  clinnge  judicial  system. 

Cited  in  Ex  parte  Cox,  44  Fla.  537,  61  L.R.A.  734,  33  So.  509,  holding 
that  the  constitutional  judicial  system  cannot  be  changed  by  action  of 
legislature  in  absence  of  express  power. 

Validity  of  acts  allowing  appeal  from  probate  to  district  courts. 

Cited  in  McClure  v.  Sanford,  3 Colo.  514,  holding  all  acts  relating  to 
appeal  from  prohate  to  district  courts  previous  to  1872  void;  Vance  v. 
Rockwell,  3 Colo.  240,  holding  act  allowing  appeal  from  probate  court  to 
district  court  valid;  Russell  v.  Daniels,  5 Colo.  App.  224,  37  Pac.  726, 
holding  that  in  1874  there  was  right  of  appeal  from  probate  to  district 
court. 

Distinguished  in  Rc  Rogers,  14  Colo.  18,  22  Pac.  1033,  holding  that 
appeals  may  be  taken  from  county  to  district  court  under  state  con- 
stitution. 

Jurisdiction  of  probate  and  district  courts. 

Cited  in  Cody  v.  Raynaud,  1 Colo.  272,  holding  that  probate  courts 
are  of  limited,  but  not  inferior,  jurisdiction;  Loveland  v.  Sears,  1 Colo. 
194,  holding  district  and  probate  courts  within  limits  prescribed  to  lat- 
ter are  of  concurrent  jurisdiction. 

When  writ  of  error  lies  to  supreme  court. 

Cited  in  Liss  v.  Wilcoxon,  2 Colo.  7,  holding  that  proceedings  of  pro- 
bate court  in  unlawful  retainer  may  be  removed  into  supreme  court  by 
writ  of  error. 

1 COLO.  49,  CHRISTIAN  v TUCKER. 
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1 COLO.  51,  COOK  v.  HUGHES. 

Necessity  lor  bill  of  exceptions. 

Cited  in  Marlow  v.  Kulilenbeck,  2 Colo.  602,  bolding  excessiveness  of 
damages  awarded  in  judgment  not  considered  on  review  if  evidence  not 
set  out  in  record;  Freas  v.  Truitt,  2 Colo.  489,  holding  bill  of  particulars 
attached  to  declaration  and  inserted  in  transcript  of  record  by  clerk 
no  part  of  record;  Rutter  v.  Shumway,  16  Colo.  95,  26  Pac.  321,  holding 
that  motions  and  exceptions  cannot  be  considered  on  review  unless  duly 
authenticated  by  bill  of  exceptions;  Fryer  v.  Breeze,  16  Colo.  323,  26 
Pac.  817,  holding  bill  of  particulars  not  part  of  record  proper  and  cannot 
be  reviewed  on  error  unless  preserved  by  bill  of  exceptions;  Hoagland  v. 
Cole,  18  Colo.  426,  33  Pac.  151,  holding  cause  not  reviewable  upon  evi- 
dence unless  whole  evidence  properly  certified  to  appellate  court. 

1 COLO.  52,  CLARK  v.  RCSSELL. 

1 COLO.  53,  REMINGTON  v.  SMITH. 

Jurisdiction  of  probata  courts  In  equity. 

Cited  in  Vance  v.  Rockwell,  3 Colo.  240,  holding  limited  equity  juris- 
diction conferred  upon  probate  courts  by  amendment  of  1863  to  Organic 
Act. 

Effect  of  repeal  of  statute  upon  pending  proceedings. 

Cited  in  Harrison  v.  Smith,  2 Colo.  625,  holding  that  pending  judicial 
proceedings  based  upon  statute  of  all  on  its  repeal. 

1 COLO.  54,  TODD  V.  SIMONTON. 

1 COLO.  56.  FITZGERALD  v.  PEOPLE. 

.Sulllclcncy  of  petition  for  change  of  venue. 

Cited  in  Black  v.  Bent,  20  Colo.  342,  38  Pac.  387,  holding  petition  for 
change  of  veuuc  upon  ground  of  prejudice  of  inhabitants  of  county  in- 
sufficient, where  another  county  is  attached  to  such  county  for  judicial 
purposes,  unless  prejudice  shown  to  extend  to  former  county. 

1 COLO.  60.  GILE  V.  PEOPLE. 

Necessity  that  instructions  be  written. 

Cited  in  Hopt  v.  Utah,  104  U.  S.  631,  26  L.  ed.  873,  4 Am.  Crim.  Rep. 
365;  Stale  v.  Potter,  15  Kan.  302, — holding  failure  to  comply  with  stat- 
ute requiring  written  charge  to  jury  in  criminal  oflfenses  reversible  error; 
Bradway  v.  Waddell,  95  Ind.  170, — holding  violation  of  statute  requiring 
all  instructions  to  be  written  out  in  full  substantial  error;  dissenting 
opinion  in  Boggs  v.  United  States,  10  Okla.  424,  65  Pac.  927  (re-reported 
in  11  Ojila.  139),  nn  oral  statement  of  court  calling  attention  to  written 
Instructions  as  coming  within  prohibition  against  oral  instructions. 

Cited  in  note  in  99  A.  D.  121,  on  necessity  that  instructions  be  written- 
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1 COLO.  62,  FORD  GOLD  MIN.  CO.  v.  LANGFORD. 

Sufficiency  of  complaint  to  foreclose  mechanics’  lien. 

Cited  in  Arkansas  River  Land,  R.  & Intprov.  Co.  v.  Flinn,  3 Colo.  App. 
381,  33  Pac.  1006,  holding  that  coinplaint  to  foreclose  mechanic’s  lien 
must  allege  everything  essential  to  existence  and  establishment  of  plain- 
tiff's claim,  and  bring  literally  within  terms  of  statute. 

1 COLO.  0 7,  JONES  v.  STEVENS. 

Appearance  as  waiver  of  defects  in  summons. 

Cited  in  Union  P.  R.  Co.  v.  DeRusk,  12  Colo.  294,  3 L.R.A.  350,  13  Am. 
St.  Rep.  221,  20  Pac.  752,  holding  that  filing  of  answer  to  merits  is 
waiver  of  all  former  objections  to  summons  and  return;  Loveland  v. 
Union  Nat.  Bank,  25  Colo.  499,  56  Pac.  61,  holding  that  voluntary  ap- 
pearance of  administrator  in  action  waives  service  of  notice  or  sum- 
mons; Keyscr  v.  Pollock,  20  Utah,  371,  59  Pac.  87,  holding  general 
appearance  of  defendant  by  demurrer  and  answer  waiver  of  all  ob- 
jections to  summons. 

Who  limy  assess  damages  on  default. 

Cited  in  Foster  v.  People,  1 Colo.  293,  holding  that  damages  must  be 
assessed  by  jury  in  trespass  de  bonis  upon  defaulting  defendant;  Taylor 
v.  McLaughlin,  2 Colo.  375,  holding  that  jury  should  assess  damages 
where  defendant  failed  to  appear  after  filing  bis  pleas;  Colorado  Springs 
Co.  v.  Hewitt,  3 Colo.  275,  holding  that  inquisition,  upon  judgment  by  de- 
fault in  probate  court  when  damages  do  not  rest  in  computation,  should 
be  by  jury  of  twelve  men;  Ruth  v.  Smith,  29  Colo.  154,  6S  Pac.  278, 
holding  that  testimony  must  be  taken  in  action  for  unliquidated  dam- 
ages, upon  which  to  base  amount  of  damage,  where  defendant  fails  to 
answer. 

1 COLO.  70,  KURTZ  v.  SI  MONTON. 

Necessity  for  hill  of  exceptions. 

Cited  in  Rowe  v.  People,  26  Colo.  542,  59  Pac.  57,  holding  that  motion 
for  new  trial  must  be  preserved  in  record  by  bill  of  exceptions. 

1 COLO.  71,  LANGLEY  v.  GRILL. 

Validity  of  joint  judgment  ngnlnst  party  not  served. 

Cited  in  Wilbur  v.  Abbot,  60  N.  H.  40,  holding  joint  judgment  against 
two  defendants  void  where  only  one  had  notice  of  suit. 

Distinguished  in  Teller  v.  Hartman,  16  Colo.  447,  27  Pac.  947,  bolding 
that  error  in  judgment,  affecting  only  defendant  not  appearing,  will  not 
be  considered  upon  appeal  by  part  of  defendants. 

1 COLO.  7 3,  CHENEY  v.  BARBER.  2 MOR.  MIN.  REP.  69f. 
Necessity  that  contract  he  proved  as  laid. 

Cited  in  Robinson  Consol.  Min.  Co.  v.  Johnson,  13  Colo.  258.  6 L.RA. 
769,  22  Tne.  459,  holding  that  defendant  had  right  to  lie  advised  by 
pleadings  of  substantial  terms  and  conditions  of  contract  sued  on. 
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1 COLO.  74,  KINNEAR  v.  TUCKER. 

1 COLO.  75,  ANTHONY  v.  ESTABROOK,  91  AM.  DEC.  702. 
EfTect  of  declarations  of  agent  after  transaction  on  principal. 

Cited  in  Ryan  v.  Gilmer,  2 Mont.  517, 25  Am.  Rep.  744,  holding  declara- 
tions of  driver  after  accident,  that  he  could  have  prevented  it  if  he  had 
not  been  careless,  inadmissible  against  employer. 

Cited  in  note  in  131  A.  S.  R.  315,  335,  on  declarations  and  acta  of 
agents. 

1 COLO.  7 7,  PATON  v.  PEOPLE. 

Municipul  license  as  defense  to  prosecutions  under  general 
law. 

Cited  in  Heinssen  v.  State,  14  Colo.  228,  23  Pac.  995,  holding  fact  that 
tippling'house  is  licenced  by  city,  which  has  authority  to  license  such 
houses  under  certain  conditions,  no  defense  to  prosecution  under  general 
state  law. 

Distinguished  in  Hctzer  v.  People,  4 Colo.  45,  holding  town  license  to 
sell  spirituous  liquors  complete  protection,  where  town  has  exclusive 
authority  to  grant  such  license. 

Wfial  is  a license. 

Cited  in  Parsons  v.  People,  32  Colo.  221,  76  Pac.  666,  holding  license 
a permit  to  do  certain  tiling;  Schwartz  v.  People,  46  Colo.  239,  104  Pac. 
92,  holding  license  not  a contract. 

1 COLO.  81,  ORMAN  v.  KEITH. 

Power  of  absent  judge  to  consent  to  clerk's  unauthorized  ap- 
proval of  appeal  bond. 

Cited  in  State  Rank  v.  Plummer,  46  Colo.  71,  102  Pac.  1082,  denying 
power  of  judge  to  consent  while  in  another  county,  to  previous  un- 
authorized approval  of  appeal  bond  by  clerk. 

1 COLO.  82,  ORMAN  v.  KEITH. 

Time  to  lilc  bill  of  exceptions. 

Cited  in  Packard  v.  Spellings,  3 Colo.  109,  bolding  that  exceptions 
taken  at  trial  cannot  be  recorded,  after  term  has  passed,  when  no  order 
was  allowed  for  that  purpose;  Davis  v.  People,  23  Colo.  495,  48  Pac.  513, 
holding  that  bill  of  exceptions  filed  after  term  constitutes  no  part  of 
record  unless  order  made  during  term  extending  time. 

1 COLO.  8 3,  POLLOCK  v.  PEOPLE. 

Appca lability  of  judgment  of  ouster  from  office. 

Distinguished  in  Londoner  v.  People,  15  Colo.  246.  25  Pnc.  183,  holding 
that  no  appeal  lies  from  judgment  of  ouster  entered  by  district  court  in 
action  for  usurpation  of  public  odice. 
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1 COLO.  8 6.  FREAS  v,  TOWNSEND. 

Time  to  prny  for  appeal. 

Cited  in  Dusing  v.  Nelson,  6 Colo.  39,  holding  pendency  of  motion  for 
new  trial  no  relief  from  statutory  requirement  that  appeal  must  be 
prayed  within  three  days  after  entering  decree;  Best  v.  Rocky  Mountain 
Nat.  Bank,  31  Colo.  474,  73  Pac.  845,  holding  that  appeal  must  be  prayed 
for  within  five  days  after  judgment  appealed  from  is  rendered. 

1 COLO.  8 8,  SEARS  v.  ANDREWS. 

Sufficiency  of  verdict  In  replevin. 

Cited  in  Sholes  v.  Norris,  15  Colo.  App.  475,  63  Pac.  124,  holding  verdict 
in  replevin  for  plaintiff  and  assessing  damages  at  fixed  sum  sufficient. 
Presumption  oil  appeal  us  to  regularity  of  trial. 

Cited  in  Bitter  v.  Mouat  Lumber  & Invest.  Co.  10  Colo.  App.  307,  51 
Pac.  519,  holding  presumption  in  favor  of  proceedings  in  trial  court  in 
case  of  failure  to  present  full  record  or  bill  of  exceptions. 

1 COLO.  8 9,  SOPRIS  v.  TRUAX. 

Necessity  for  specially  pleading  fraud  In  replevin. 

Cited  in  Benesch  v.  Waggncr,  12  Colo.  534,  13  Am.  St.  Rep.  254,  21  Pac. 

706,  holding  that  fraud  need  not  be  specially  pleaded  inaction  for  claim 
and  delivery  of  property;  Conner  v.  Knott,  8 S.  D.  304,  66  N.  W.  461,  to 
the  point  that  in  replevin,  all  that  is  necessary  in  order  to  enable  defend- 
ant to  prove  any  defense  which  he  may  have,  is  to  deny  all  allegations  of 
plaintiff’s  petition;  Plano  Mfg.  Co.  v.  Person,  12  S.  I).  448,  81  N.  W. 

897;  Bailey  v.  Swain,  45  Ohio  St.  657,  16  N.  E.  370, — holding  proof  of 
fraud  in  action  of  replevin  admissible  under  general  denial;  Phenix  Iron 
Works  v.  McEvony,  47  Neb.  228,  53  Am.  St.  Rep.  527,  66  N.  W.  290, 
holding  it  unnecessary  to  specially  plead  fraud  as  defense  in  replevin. 

Distinguished  ill  Secleman  v.  Hoagland,  19  Colo.  231,  34  Pac.  995,  hold- 
ing that  defendant  in  replevin  must  specially  plead  facts  relied  on  as 
constituting  plaintiff’s  title  fraudulent. 

Instructions  oil  tlic  evidence. 

Cited  in  note  in  72  A.  D.  545,  on  commenting  upon  evidence. 

I COLO.  91,  WORRALL  v.  HARE. 

1 COLO.  95,  CLAYTON  v.  SMITH. 

Necessity  for  exceptions. 

Cited  in  Whitehead  v.  Jessup,  7 Colo.  App.  460,  43  Pac.  1042,  holding 
exception  to  judgment  unnecessary  to  enable  appellate  court  to  pass 
upon  sufficiency  of  evidence,  where  facts  agreed  upon;  George  v.  Tufts, 

5 Colo.  162,  holding  exception  to  judgment  unnecessary  where  cause 
heard  on  agreed  state  of  facts. 

I COLO.  9 9,  IH’NTON  v.  MONTOYO. 

Necessity  that  Judicial  proceedings  be  In  English. 

Distinguished  in  Trinidad  v.  Simpson,  5 Colo.  65,  holding  inability  of 
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juror  to  speak  and  understand  English  language  not  necessarily  disqual- 
ifying him  from  serving  as  juror. 

1 COLO.  100,  WOODBURY  v.  GRIMES. 

Effect  at  repeal  at  statutory  lien  act. 

Cited  in  Purmort  v.  Tucker  Lumber  Co.  2 Colo.  470,  holding  that  me- 
chanics’ liens  fell  upon  repeal  of  act  under  which  they  exist  in  absence  of 
saving  clause;  Gull  River  Lumber  Co.  v.  Lee,  7 N.  D.  135,  73  N.  W.  430, 
holding  lien  of  taxes  destroyed  by  repeal  of  statute  creating  it;  Wilson 
v.  Simon,  91  Md.  1,  80  Am.  St.  Rep.  427,  45  Atl.  1022,  holding  that  re- 
peal of  mechanic's  lien  law  without  saving  clause  as  to  pending  case 
destroyed  lien  on  file  on  which  proceedings  had  been  commenced  but 
judgment  had  not  been  rendered. 

Disapproved  in  Garneau  v.  Port  Blakely  Mill  Co.  8 Wash.  467,  3G  Pac. 
463,  holding  statutory  lien  of  loggers  unaffected  by  repeal  of  statute 
pending  enforcement  of  lien. 

Power  of  legislature  to  repeal  or  amend  mechanics’  lien  act. 

Cited  in  National  Bank  v.  Williams,  38  Fla.  305,  20  So.  931,  holding 
that  mechanics’  lien  law  forms  no  part  of  obligation  of  contract  of  em- 
ployment and  may  be  repealed  by  legislature;  John  S.  Hanes  & Co.  v. 
Wadcy,  73  Mich.  178,  2 L.R.A.  498,  41  N.  W.  222,  holding  mechanics' 
law  no  part  of  contract  and  entirely  within  power  of  legislature  which 
gave  it  life;  State  ex  rel.  Brown  v.  McPcak,  31  Neb.  139,  47  N.  W.  691, 
holding  that  statutory  judgment  lien  may  be  taken  awny;  Lester  v. 
Houston,  101  N.  C.  605,  8 S.  E.  366,  to  the  point  that  mechanics’  lien 
act  assumes  existence  of  contract  but  does  not  create  it;  Mack  v.  De- 
grafT  & R.  Quarries,  57  Ohio  St.  463,  63  Am.  St.  Rep.  729,  49  N.  E.  697, 
holding  statutes  relating  to  mechanics’  and  materialmen  liens  remedial. 

Disapproved  in  Waters  v.  Dixie  Lumber  & Mfg.  Co.  106  Ga.  592,  17 
Am.  St.  Rep.  281,  32  S.  E.  636,  holding  that  legislature  cannot  destroy 
lien  of  materialman,  which  has  become  fixed,  by  repeal  or  modification 
of  act  under  which  it  became  fixed;  Handel  v.  Elliott,  60  Tex.  145,  hold- 
ing lien  of  mechanic  part  of  obligation  of  contract  which  legislature 
cannot  impair. 


1 COI.O.  106,  CRANDALL  v.  STERLING  GOLD  MIN.  CO. 
Judicial  notice. 

Cited  in  note  in  89  A.  D.  675,  on  judicial  notice. 

1 COLO.  Ill,  MALONEY  v.  GRIMES. 

Effect  of  sale  or  attached  property  upon  contemporaneous  Hens. 

Cited  in  Claflin  v.  Doggett,  3 Colo.  413,  holding  effect  of  sale  of  at- 
tached property  transfer  of  lien  of  attachment  from  property  to  fund. 

1 COLO.  117,  HOWARD  T.  SHERWOOD. 
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1 COLO.  121,  SMITH  v.  PEOPLE. 

Bill  of  exceptions  in  criminal  cases. 

Cited  in  Van  Houton  v.  People,  22  Colo.  53,  holding  that  act  of  1855 
in  relation  to  bills  of  exceptions  applies  to  criminal  cases;  Davis  v.  Peo- 
ple, 23  Colo.  495,  48  Pac.  513,  holding  that  bill  of  exceptions  in  criminal 
case  may  be  signed  and  sealed  at  any  time  during  trial  term  or  there- 
after within  time  to  be  fixed  by  court;  Packer  v.  People,  26  Colo.  306, 
57  Pac.  1087,  holding  bill  of  exceptions  necessary  to  preserve  excep- 
tions to  rulings  complained  of;  Bergdahl  v.  People,  27  Colo.  302,  61 
Pac.  228,  holding  motion  to  quash  information  can  only  be  preserved 
by  bill  of  exceptions. 

Instructions  on  abstract  point. 

Cited  in  Carpenter  v.  People,  31  Colo.  284,  72  Pac.  1072,  holding  that 
jury  should  not  be  instructed  as  to  lower  grade  of  crime  where  there  is 
no  evidence  tending  to  establish  such  grade. 

Sufficiency  of  verdict  of  guilty.  • 

Cited  in  Territory  v.  Perkins,  2 Mont.  467,  holding  verdict  “we,  the 
jury,  find  defendant  guilty  as  charged  in  indictment”  sufficient,  under  in- 
dictment for  assault  with  intent  to  commit  murder. 

Criminal  responsibility  of  conspirators. 

Cited  in  Bowlby’s  Homicide,  3d  ed.  63,  on  responsibility  of  alleged 
aider  or  abetter,  who  provoked  difficulty  to  end  that  killing  might  be 
accomplished,  where  he  took  no  part  in  killing;  Bowlby’s  Homicide,  3d 
ed.  675,  on  joint  acts  of  execution  in  carrying  out  conspiracy  to  assault 
another  rendering  each  criminally  responsible  for  death  of  victim;  Bowl- 
by’s Homicide,  3d  ed.  670,  on  conspiracy  to  commit  unlawful  assault, 
with  weapons  calculated  to  endanger  life,  constituting  murder  on  part 
of  all,  where  death  results  from  act  of  one  conspirator;  Bowlby’s  Homi- 
cide, 3d  ed.  644,  on  criminal  responsibility  of  members  of  conspiracy  to 
do  unlawful  act. 

Cited  in  note  in  68  L.R.A.  193,  213,  218,  on  homicide  in  carrying  out 
unlawful  conspiracy. 

What  will  reduce  murder  to  manslaughter. 

Cited  in  Bowlby’s  Homicide,  3d  ed.  322,  on  test  as  to  sufficiency  of 
provocation  to  mitigate  homicide  from  murder  to  manslaughter;  Bowl- 
by’s Homicide,  3d  ed.  271,  on  necessity  of  serious  and  highly  provoking 
injury  to  reduce  offense  from  murder  to  manslaughter. 

Cited  in  note  in  5 L.R.A.(N.S.)  816,  on  heat  of  passion  which  will 
mitigate  or  reduce  degree  of  homicide. 

Jury  ns  Judges  of  weight  of  evidence. 

Cited  in  note  in  87  A.  D.  102,  on  jury  as  judges  of  facts  and  weight  of 
evidence. 

I COLO.  118,  ARMOR  v.  FISK. 

1 COLO.  ICO,  ARAPAHOE  COUNTY  ▼.  KOONS. 
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1 COLO.  10  1,  HOEIINE  v.  TRUGILLO,  01  AM.  DEC.  703. 
Wliat  constitutes  a judgment. 

Cited  in  McKuight  v.  Ballif,  45  Colo.  138,  100  Pac.  433,  bolding  find- 
ings of  court  not  judgment. 

— Filial  Judgment. 

Cited  in  Skinner  v.  Beslioar,  2 Colo.  383,  bolding  writ  of  error  lies 
where  record  carries  upon  its  face  adjudication  between  parties;  Corning 
v.  Ryan,  3 Colo.  525,  holding  formal  entry  of  judgment  resulting  from 
refusal  of  probate  court  to  allow  definite  claim  against  estate  unneces- 
sary before  appeal  will  lie;  O'Brophy  v.  Fra  Gold  Min.  Co.  36  Colo. 
247,  85  Pac.  679,  holding  judgment  void  for  irregularity  reviewable 
on  error. 

1 COLO.  164,  KLRTZE  v.  McCORD. 

Appearance  as  waiver  of  objection  to  jurisdiction  of  person. 

Cited  in  Smith  v.  District  Ct.  4 Colo.  235,  holding  voluntary  appear- 
ance of  parties  in  appellate  court,  which  might  have  original  jurisdic- 
tion of  subject-matter,  waiver  of  objection  as  to  jurisdiction  of  person; 
Hall  v.  Jones,  45  Colo.  228,  100  Pac.  418,  holding  appearance  of  parties 
and  empaneling  of  jury  waiver  of  failure  of  justice  to  file  transcript 
in  county  court;  Loveland  v.  Union  Nat.  Bank,  25  Colo.  499,  66  Pac. 
61,  holding  that  administrator  may  waive  service  of  notice  or  summons 
by  voluntary  appearance. 

1 COLO.  165,  GOOD  v.  MARTIN,  01  AM.  DEC.  706,  Reaf- 
firmed on  later  appeal  In  0 Colo.  218. 

When  indorser  held  ns  Joint  maker. 

Cited  in  Best  v.  Hoppie,  3 Colo.  137,  holding  indorser  not  charged 
as  maker  in  absence  of  specific  proof  that  he  put  his  name  upon  back 
of  note  before  delivery  to  payee;  Kiskadden  v.  Allen,  7 Colo.  206,  3 
Pac.  221,  holding  party  indorsing  note  at  time  of  execution  with  under- 
standing that  note  would  not  be  accepted  unless  so  indorsed,  joint 
maker;  Court  Valhalla  No.  16  F.  A.  v.  Olson,  14  Colo.  App.  243,  59 
Pac.  883,  holding  third  person  who  writes  his  name  upon  back  of  note 
and  who  participates  in  consideration,  original  promisor;  Fisk  v.  Reser, 
19  Colo.  88,  34  Pac.  572,  holding  parol  evidence  admissible  to  show 
circumstances  under  which  persons  other  than  payee,  and  apparently 
not  otherwise  connected  with  note,  have  indorsed  it;  Edmonston  v. 
Asciagt.  43  Colo.  65,  95  Pac.  313,  sustaining  the  rule  that  one  signing 
note  before  delivery  to  give  maker  credit  with  payee  is  joint  maker. 

Cited  in  Brandt,  Suretyship,  3d  ed.  394,  as  to  when  stranger  to  note 
who  indorses  it  in  blank,  is  guarantor. 

Cited  in  note  in  72  A.  S.  R.  677,  684,  on  effect  of  indorsement  by 
stranger  before  delivery. 

Jury  taking  pleadings  on  retiring. 

Cited  in  Abhotts,  Civ.  Tr.  2d  ed.  480,  on  jury  not  being  allowed  to 
lake  pleadings  with  them  on  retiring. 
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1 COLO.  171,  HAX  v.  LEIS. 

Computation  of  time. 

Cited  in  Evans  v.  Bowers,  13  Colo.  511,  22  Pac.  812,  bolding  day  on 
which  application  to  county  court  for  writ  of  habeas  corpus  is  made, 
excluded  in  computing  time  between  that  date  and  sitting  of  district 
court. 

Cited  in  note  in  40  L.R.A.  229,  231,  on  first  and  last  days  in  compu- 
tation of  time. 

1 COLO.  17  2,  CRARY  V.  BARBER. 

What  constitutes  un  appearance. 

Cited  in  Law  v.  Nelson,  14  Colo.  409,  24  Pac.  2,  holding  motion  to 
dismiss  appeal  not  general  appearance;  Talpey  v.  Donne,  3 Colo.  22, 
holding  order  of  court  continuing  case  made  without  objection  by  de- 
fendants, not  appearance  by  them;  Anderson  t.  Agnew,  38  Fla.  30, 
20  So.  766,  holding  mere  recitation  by  cleric  in  transcript  upon  writ 
of  error,  that  defendant  entered  appearance  by  some  unnamed  attorney, 
insufficient  to  show  actual  appearance. 

Irregularities  avoiding  attachment. 

Cited  in  note  in  79  A.  D.  174,  on  irregularities  and  defects  avoiding 
attachment. 

1 COLO.  178,  SMITH  v.  SALOMON,  91  AM.  DEC.  711. 

1 Cf>LO.  17  7,  DOSS  v.  CRAIO. 

Necessity  for  demand  for  possession  In  action  for  unlawful  de- 
tainer. 

Cited  in  notes  in  120  A.  S.  R.  50,  on  unlawful  detainer;  121  A.  S.  R. 
403,  on  right  to  civil  action  for  forcible  entry  and  detainer. 

Distinguished  in  Farncomb  v.  Stern,  18  Colo.  279,  32  Pac.  612,  holding 
plaintiff  in  action  for  forcible  entry  and  detainer  not  required  to  demand 
possession,  when  entry  forcible  and  illegal;  Wolfer  v.  Hurst,  47  Or. 
156,  82  Pac.  20,  8 A.  &,  E.  Ann.  Cas.  725,  holding  giving  of  notice  by 
landlord  to  tenant  to  quit  no  part  of  procedure  by  landlord  to  recover 
possession. 

1 COLO.  179,  REYNOLDS  V.  PEOPLE. 

1 COLO.  18  2,  WESTERN  U.  TELEG.  CO.  v.  GRAHAM. 

Writ  of  error  as  commencement  of  new  suit. 

Cited  in  Webster  v.  Gaff,  6 Colo.  476,  holding  writ  of  error  commence- 
ment of  new  suit;  Ohio-Colorado  Min.  & Mill.  Co.  v.  Elder,  47  Colo. 
63,  99  Pac.  42,  holding  suing  out  of  writ  of  error  commencement  of 
new  suit. 

Requisites  on  suing  out  of  writ  of  error  by  nonresident. 

Cited  in  Filley  v.  Cody,  3 Colo.  221,  holding  non-resident  suing  out 
writ  of  error  required  to  give  security  for  costs  as  provided  in  statute; 
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Edgar  Gold  & S.  Min.  Co.  v.  Taylor,  10  Colo.  110,  14  Pac.  113,  holding 
tender  of  cost  bond  by  non-resident  after  action  brought  but  before 
motion  to  dismiss,  too  late. 

Right  of  telegraph  company  to  stipulate  against  liability  for 
negligence. 

Cited  in  Dorgan  v.  Western  U.  Tcleg.  Co.  Fed.  Cas.  No.  4,004,  holding 
that  telegraph  company  cannot  protect  itself  by  contract  from  liability 
for  negligence. 

1 COLO.  18  7,  HAX  v.  LEIS. 

Effect  of  dismissing  writ  of  error. 

Cited  in  Western  U.  Teleg.  Co.  v.  Graham,  1 Colo.  182,  holding  volun- 
tary dismissal  by  plaintiff  of  writ  of  error,  when  his  cause  is  regularly 
before  court,  affirmance  of  judgment  below;  Freas  v.  Engelbreeht,  3 
Colo.  377,  holding  dismissal  of  appeal  for  want  of  prosecution  in  su- 
preme court  not  affirmance  of  judgment  appealed  from. 

1 COLO.  191,  KINNEY  v.  WILLIAMS. 

Exemplary  damages. 

Cited  in  Murphy  v.  HobbB,  7 Colo.  641,  49  Am.  Rep.  366,  5 Pac.  119, 
on  subject  of  exemplary  damages. 

1 COLO.  192,  SCL’DDER  V.  CLARKE. 

1 COLO.  194,  LOVELAND  v.  SEARS. 

Certiorari  from  district  to  county  court. 

Distinguished  in  Re  Rogers,  14  Colo.  18,  22  Pac.  1053,  holding  that 
certiorari  lies  from  district  to  county  courts. 

1 COLO.  198,  CAROTIIERS  v.  JONES. 

Validity  of  general  verdict  on  two  causes  of  action. 

Cited  in  Kent  v.  Abecl,  12  Colo.  547,  21  Pac.  718,  holding  that  general 
verdict  for  gross  amount  sued  for  cannot  he  sustained,  where  plaintiff 
sues  on  two  causes  of  action,  but  produces  no  evidence  to  support 
second. 

1 COLO.  200,  PATTERSON  v.  GILE. 

Effect  of  absence  of  revenue  stamp  on  admissibility  of  deed. 

Cited  in  Trowbridge  v.  Addoms,  23  Colo.  618,  48  Pac.  535,  holding 
that  absence  of  revenue  stamp  from  deed  does  not  render  it  inadmissi- 
ble in  evidence. 

Cited  in  note  in  84  A.  S.  R.  189,  197,  on  failure  to  comply  with 
statute  requiring  stamping  of  writings;  48  L.R.A.  310,  319,  on  effect 
of  omission  to  stamp  an  instrument  or  to  cancel  stamps. 

Necessity  for  pleading  failure  of  consideration. 

Cited  in  Fairbanks  ▼.  Irwin,  15  Colo.  366,  25  Pac.  701;  Munro  v.  King, 
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3 Colo.  238,  12  Mor.  Min.  Rep.  160, — holding  that  failure  or  want  of 
consideration  must  be  specially  pleaded  in  action  on  promissory  note. 

Cited  in  Abbott’s  Pleading,  2d  ed.  1384,  on  evidence  of  want  of  con- 
sideration as  not  admissible  under  general  issue  if  contract  is  so  pleaded 
as  to  import  consideration. 

1 COLO.  205,  LONGAN't.  CARPENTER,  Reversed  in  10  Wall. 
271,  21  L.  ed.  313. 

Rights  of  honu  fide  assignee  of  debt  secured  by  mortgage. 

Disapproved  in  Cowing  v.  Cloud,  16  Colo.  App.  326,  65  Pac.  417, 
holding  that  bbna  fide  assignee  of  note  secured  by  mortgage  took  mort- 
gage free  from  defenses  existing  between  maker  and  payee;  McGovney 
v.  Cwillim,  16  Colo.  App.  284,  65  Pac.  346,  holding  security  only  inci- 
dent to  debt. 

1 COLO.  225,  MACRETTE  v.  WAN  LESS,  Later  nppeal  in  2 
Colo.  Kill. 

Sulliciency  of  verdict  or  finding  in  replevin. 

Cited  in  Phipps  v.  Taylor,  15  Or.  4SI,  16  Pac.  171,  holding  that  no 
judgment  can  be  rendered  for  plaintiffs  in  replevin;  claiming  to  be 
owners  of  lumber  and  entitled  to  possession,  where  verdict  silent  as 
to  ownership. 

Distinguished  in  Freas  v.  Lake,  2 Colo.  480,  holding  that  a finding 
for  defendant  in  replevin  sufficiently  determines  issues  joined  on  not 
guilty  and  title  in  stranger. 

Pre-existing  debt  ns  consideration. 

Cited  in  Laubenheimcr  v.  McDermott,  5 Mont.  512,  6 Pac.  344,  hold- 
ing pre-existing  debt  sufficient  consideration  for  chattel  mortgage; 
Westerly  Sav.  Hank  v.  Stillman  Mfg.  Co.  16  R.  I.  497,  17  Atl.  918,  to 
the  point  that  mortgage  securing  existing  debts  without  specifying 
them  is  good  as  against  subsequent  purchasers  and  incumbrancers. 
Certainty  in  description  of  mortgage  debt. 

Cited  in  Curtis  v.  Flynn,  46  Ark.  70,  holding  that  mortgage  need  not 
state  amount  of  debt  to  he  secured,  nr  that  it  is  evidenced  by  note  or 
other  instrument;  Clark  v.  Hyman,  55  Iowa,  14,  39  Am,  Rep.  160, 
7 N.  W.  386,  holding  mortgage  stating  indebtedness  secured  as  certain 
gross  sum  sufficient. 

Cited  ill  note  in  49  A.  S.  R.  208,  on  description  of  indebtedness  in 
mortgage. 

Measure  of  recovery  In  replevin. 

Cited  in  Stevenson  v.  Lord,  15  Colo.  131.  25  Pae.  313.  holding  recovery 
in  replevin  by  chattel  mortgagee  against  attaching  creditor  of  mort- 
gagor, properly  for  full  amount,  even  though  plaintiffs  interest  is  less. 
Right  to  first  object  on  uppcnl. 

Cited  in  Salida  v.  MoKinnn,  16  Coio.  523.  27  Pae.  810,  bolding  objec- 
tions to  evidence  raised  for  first  time  in  this  court  considered,  if  at 
all,  with  much  allowance. 
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1 COI.O.  230,  WESTERN  V.  TELEG.  CO.  V.  GRAHAM,  9 AM. 
REP.  130. 

Degree  of  care  required  of  telegraph  companies. 

Cited  in  Fowler  v.  Western  U.  Teleg.  Co.  80  .Me.  381,  6 Am.  St.  Rep. 
211,  15  Atl.  29,  holding  telegraph  companies  bound  to  use  ordinary  care, 
which  is  to  be  measured  with  reference  to  business  in  which  they  are 
engaged. 

Cited  in  note  in  45  A.  R.  491,  496,  on  liability  of  telegraph  company 
for  mistuke,  or  in  delay  or  non-delivery  of  telegram. 

Failure  of  sender  to  have  telegram  repeated  as  defense. 

Cited  in  Western  U.  Teleg.  Co.  v.  Fenton,  52  Ind.  1;  Gulf,  C.  & S. 
F.  R.  Co.  v.  Wilson,  69  'lex.  739,  7 S.  W.  653;  Barnes  v.  Western  U. 
Teleg.  Co.  24  Nev.  125,  77  Am.  St.  Rep.  791,  50  l’ac.  438,— holding 
failure  of  sender  to  have  message  repeated  no  defense  to  action  for 
failure  to  deliver. 

Cited  in  note  in  9 A.  R.  152,  on  liability  for  mistake  in  unrepeated 
telegram. 

Right  of  telegraph  companies  to  conlruct  against  liability  for 
negligence. 

Cited  in  Johnston  v.  Western  U.  Teleg.  Co.  33  Fed.  362,  holding  regu- 
lations by  telegraph  company  which  contravene  constitutional  law  or 
public  policy  of  place  where  set  up,  unreasonable;  Western  U.  Teleg. 
Co.  v.  Crnll,  38  Kan.  679,  5 Am.  St.  Rep.  795,  17  I’ac.  309;  Western  U. 
Teleg.  Co.  v.  Longwill,  5 N.  M.  308,  21  l’ac.  339;  Marr  v.  Western 
U,  Teleg.  Co.  85  Tenn.  529,  3 S.  W.  496,— denying  telegraph  company's 
right  to  stipulate  against  liability  for  their  own  negligence  or  bad  faith. 

Cited  in  Sutherland,  Dam.  3d  cd.  2823,  on  right  of  telegraph  compa- 
nies to  limit  their  liability;  Cooley,  Torts,  3d  ed.  14S5,  on  validity  of 
restrictions  of  liability  by  telegraph  companies. 

Cited  in  notes  in  81  A.  D.  613,  on  telegraph  company’s  power  to  limit 
liability;  71  A.  D.  4C5,  on  power  of  telegraph  company  to  make  regu- 
lations as  to  telegrams;  71  A.  D.  468,  473,  on  validity  of  conditions 
limiting  liability  of  telegraph  company;  24  A.  R.  284,  on  limitation 
of  liability  of  telegraph  company. 

— As  to  unrepcatcd  messages. 

Cited  in  Sutherland,  Dam.  3d  ed.  2824,  on  validity  of  limitation  of 
telegraph  company’s  liability  to  repeated  messages;  Sutherland.  Dam. 
3d  ed.  2827,  on  stipulation  by  telegraph  company  for  non-liability  for 
unrepeated  message  as  no  defense  for  failure  to  deliver  after  its  receipt 
at  receiving  office. 

Cited  in  note  in  11  L.R.A.fN.S.)  6G7,  on  validity  of  limitation  of 
liability  for  unrepeated  telegrams. 

Distinguished  in  Birkett  v.  Western  U.  Teleg.  Co.  103  Mich.  361, 
33  L.R.A.  404.  50  Am.  St.  Rep.  374.  61  N.  W.  645,  holding  regulation 
by  telegraph  company  limiting  liability  if  message  not  repeated  valid. 
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Measure  of  damages  for  telegraph  company’s  breach  of  con- 
tract. 

Cited  in  Western  U.  Teleg.  Co.  v.  Wilson,  32  Fla.  527,  22  L.U  A.  431, 
37  Am.  St.  Rep.  125,  14  So.  1,  holding  telegraph  company's  liability 
for  breach  of  contract  limited  to  such  damages  as  fairly  and  naturally 
arise  from  breach  or  reasonably  supposed  to  have  been  contemplated; 
Postal  Teleg.  Cable  Co.  v.  Ilarwise,  11  Colo.  App.  328,  53  Pac.  252, 
holding  consequential  damages  recoverable  for  breach  of  contract  by 
telegraph  company  if  they  are  proximate  consequence  of  breach;  Rio 
Grando  Western  R.  Co.  v.  Rubenstcin,  5 Colo.  App.  121,  38  Pac.  76, 
holding  profits  of  certain  descriptions  and  under  certain  circumstances 
recoverable  in  action  for  damages;  Sweet  v.  Western  U.  Teleg.  Co. 
139  Mich.  322,  102  N.  W.  850,  5 A.  & E.  Ann.  Cas.  732,  holding  damages 
to  attorney  for  non  delivery  of  message  instructing  him  to  attend  hear 
ing  too  remote,  where  hearing  adjourned  and  claim  compromised  and 
his  interest  contingent  on  success. 

Cited  in  Sutherland,  Dam.  3d  ed.  157,  on  inability  to  consider  con- 
sequential damages  for  breach  of  contract  which  was  made  under  special 
circumstances  unknown  to  party  breaking  it. 

Cited  in  notes  in  10  A.  S.  R.  711,  on  measure  of  damages  against 
telegraph  companies  for  negligence;  10  A.  S.  R.  779,  780,  782,  on  ele- 
ments of  damages  in  action  against  telegraph  coni  panics ; 117  A.  S.  R. 
288,  on  elements  of  damages  recoverable  for  failure  to  transmit  and 
deliver  telegrams;  63  L.R.A.  35,  44,  45,  95,  on  loss  of  profits  as  element 
of  damages  for  breach  of  contract. 

1 COLO.  2 4 6,  BERRY  v.  If  ART. 

Sufficiency  of  defendant’s  pleadings  In  replevin. 

Cited  in  McCraw  v.  Welch,  2 Coin.  284,  holding  that  plaintiff  in 
attachment  sued  in  replevin  by  stranger  to  proceeding  need  not  aver 
ground  upon  which  attachment  issued. 

1 COLO.  256.  CHENEY  V.  BARBER,  3 MOR.  MIN.  REP.  66. 

1 COLO.  261,  SULLIVAN  v.  CLEMENTS. 

Necessity  of  actual  possession  to  maintain  trespass  qunre  claus- 
um. 

Cited  in  TTugunin  v.  MeCunniff,  2 Colo.  367,  14  Mor.  Min.  Rep.  463, 
holding  constructive  possession  sufficient  to  maintain  trespass,  quafe 
clausum  fregit;  Patrick  v.  Brown,  36  Colo.  298,  85  Pac.  325,  holding 
that  plaintiff  in  action  for  trespass  on  land  without  title  must  prove 
actual  possession. 

Sufficiency  of  complaint  for  trespass  to  ren!  property. 

Cited  in  Randall  v.  Sanders,  71  Ark.  609.  77  S.  W.  56,  holding  com- 
plaint in  trespass  to  real  property  not  insufficient  for  failure  to  contain 
particular  description  of  the  close. 
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1 COLO.  283,  HASKINS  v.  TUCKER. 

I COLO.  261,  GALLUP  v.  WILDER. 

1 COLO.  265,  FORD  V.  BROWN. 

1 COLO.  266,  SOPRIS  v.  LILLY.  Overruled  on  later  appeal 
In  2 Colo.  4 90. 

Sufficiency  of  declaration  on  replevin  bond. 

Cited  in  Hayes  v.  New  York  Gold  Min.  Co.  2 Colo.  273,  holding  each 
breach  assigned  in  action  on  bond,  conditioned  to  perform  certain  specific 
act  separate  count. 

Right  to  damages  for  detention  of  property  pending  replevin. 

Overruled  on  later  appeal  in  2 Colo.  496,  holding  damages  for  deten- 
tion of  property  pending  replevin  suit  unrecoverable  unless  awarded  in 
replevin  suit. 

1 COLO.  2 68,  LITCHFIELD  v.  DANIELS. 

Right  to  remit  part  of  claim  to  give  court  Jurisdiction. 

Cited  in  Davis  v.  Wannamaker,  2 Colo.  637,  to  the  point  that  obligee 
of  penal  bond  may  remit  whole  or  any  part  of  damages  due  him  upon 
bond:  Cramer  v.  McDowell,  6 Colo.  369,  holding  that  creditor  had  right 
to  remit  part  of  his  demand  and  sue  for  balance;  Ferguson  v.  Byers, 
40  Or.  468,  67  Pac.  1115,  as  to  whether  party  can  waive  part  of  his 
claim  so  as  to  bring  it  within  jurisdiction  of  inferior  court. 

Cited  in  notes  in  21  A.  S.  R.  621,  on  mode  of  determining  jurisdiction 
as  to  values;  28  L.R.A.  222,  on  voluntary  credits  to  bring  debt  within 
jurisdiction  of  court. 

Sufficiency  of  plea  denying  partnership. 

Limited  in  Rogers  v.  Nuckolls,  2 Colo.  281.  holding  that  general  issue 
by  one  of  two  partners,  sued  in  assumpsit  for  breach  of  oral  contract 
to  deliver  stock,  without  oath,  operates  to  deny  partnership. 

Duty  of  applicant  for  continuance  for  absence  of  witness. 

Cited  in  Shiver  v.  State,  41  Fin.  630,  27  So.  36.  holding  applicant  for 
continuance  hecause  of  absence  of  witness  hound  to  show  due  diligence 
to  procure  latter’B  attendance  or  his  deposition. 

1 COLO.  2 7 2.  CODY  v.  RAYNAUD. 

Jurisdiction  of  court  to  Issue  process  to  foreign  county. 

Cited  in  Western  II.  Teleg.  Co.  v.  Claymore,  2 Colo.  32,  holding  that 
process  in  action  against  corporation  may  be  served  in  foreign  county; 
Phelps  v.  Spruance,  1 Colo.  414,  holding  that  probate  court  has  juris- 
diction to  issue  process  to  foreign  county. 

Right  of  ngent  to  abandon  contract  upon  breach  by  principal. 

Cited  in  Dufiield  v.  Michaels,  97  Fed.  825,  holding  agent  justified  on 
breach  of  contract  of  agency  by  principal  in  abandoning  contract  and 
repudiating  agency. 

Colo.  Ann. — 2. 
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Necessity  of  showing  sufficient  eatise  for  abandoning  special 
contract. 

Cited  in  Cochran  v.  ISulfc,  12  Colo.  App.  76,  54  Pae.  399,  holding  that 
one  suing  upon  quantum  lueruit  for  partial  services  performed  under 
entire  contract  must  show  rescission  of  contract,  or  impossibility  of 
performance  by  wrongful  act  of  defendant,  or  its  prevention  by  act 
or  default  of  defendant;  Lombard  v.  Overland  Ditch  A Reservoir  Co. 
41  Colo.  253,  92  Pae.  695,  holding  plaintiff  who  bases  his  action  upon 
full  and  complete  performance  of  written  contract  required  to  prove 
such  performance  on  his  part. 

Necessity  for  full  performance  of  contract. 

Cited  in  Sutherland,  Dam.  3d  ed.  2061,  on  necessity  of  full  perform- 
ance of  entire  contract  for  services. 

1 COLO.  2 78.  TANNATT  V.  ROCKY  MOUNTAIN  NAT.  BANK, 
9 AM.  REP.  156. 

Parol  evidence  to  explain  latent  ambiguity  In  negotiable  Instru- 
ment. 

Disapproved  in  Hager  v.  Rice,  4 Colo.  90,  34  Am.  Rep.  68,  holding 
that  real  nature  of  transaction  between  original  parties  to  bill  of  ex- 
change containing  Intent  nmbiguity  may  be  investigated. 

What  signature  will  hind  principal. 

Cited  in  Outline  v.  Itnbrie,  12  Or.  182,  53  Am.  Rep.  331,  6 Pac.  664, 
to  the  point  that  one  executing  note  by  merely  adding  to  signature  of 
his  name  word  "sec.,”  “agent.”  "pres.,”  without  disclosing  name  of  prin- 
cipal is  personally  bound;  Exchange  Bank  v.  Lewis  County,  28  W.  Va. 
273,  holding  agent  maker  of  note  signed  “J.  B.,  Agent  for  Lewis  County.” 
Cited  ill  note  in  4 Eng.  Rul.  Cas.  283,  on  liability  of  one  signing  bill 
or  note  as  agent. 

Personal  liability  of  ngi-nt. 

Cited  in  note  in  57  A.  R.  537,  on  personal  liability  of  agent  on  con- 
tract. 

1 COLO.  2 8 7,  ALLEN  v.  EI.DRTDGE. 

Necessity  of  proving  married  womnn's  ownership  of  chattels. 

Cited  in  Bnrcliinell  v.  Butters,  7 Colo.  App.  294,  43  Pac.  459,  holding 
presumption  that  household  furniture  belongs  to  husband,  where  wife 
is  living  with  him;  Austin  v.  Terry,  38  Colo.  407,  88  Pac.  189,  bolding 
presumption  that  chattels  belonged  to  estate  of  wife’s  deceased  husband 
rather  than  to  her  individually,  she  being  administratrix  thereof. 

Distinguished  in  Rachofsky  v.  Benson,  19  Colo.  App.  173,  74  Pac.  655, 
holding  no  presumption  in  action  of  replevin  by  married  woman  to 
recover  chattels  levied  on  by  husband’s  creditors  that  Iter  title  was 
acquired  fraudulently. 

Abstract  Instructions  as  error. 

Cited  in  Hunter  v.  Ferguson,  3 Colo.  App.  287,  33  Pac.  82,  holding 
it  error  to  give  instructions  in  regard  to  fraud  where  there  is  no  evi- 
dence upon  which  they  can  be  predicated. 
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1 COLO.  291,  JONES  v.  CARRUTIIERS. 

1 COLO.  2 93.  GALLUP  v.  WILDER. 

Admission  by  default  in  action  for  unliquidated  damages. 

Cited  in  Ruth  v.  Smith,  29  Colo.  154,  G8  Pac.  278,  holding  default  by 
defendants  in  action  for  unliquidated  damages  no  admission  of  value 
or  amount  of  damages. 

1 COLO.  293,  FOSTER  v.  PEOPLE. 

Necessity  that  Indictment  negative  exception  In  statute. 

Cited  in  Territory  v.  Burns,  6 Mont.  72,  9 Pac.  432,  holding  that 
indictment  need  not  negative  exception  contained  in  statute,  unless  it 
he  necessary  to  complete  definition  of  offense. 

Right  to  submit  to  jury  grade  of  crime  not  shown  by  evidence. 

Cited  in  Carpenter  v.  People,  31  Colo.  284,  72  Pac.  1072,  holding  that 
lower  grade  of  crime  should  not  be  submitted  to  jury  where  there  is 
no  evidence  tending  to  establish  such  grade. 

1 COLO.  299,  DEITSCH  v.  WIGGINS,  Reversed  in  15  Wall. 
539,  2 I L.  cd.  228. 

Sufficiency  of  officer’s  plea  of  Justification  in  trespass. 

Cited  in  Williams  v.  Mellor,  12  Colo.  1,  19  Pac.  839,  holding  that 
officer  pleading  justification  must  allege  and  prove  existence  and  validity 
of  judgment  as  well  as  writ. 

Effect  of  joining  issue  on  defective  plea. 

Distinguished  in  Berry  v.  Hart,  1 Colo.  246,  holding  plea  which  would 
have  been  obnoxious  to  demurrer  sufficient  after  issue  joined;  Wilson 
v.  Hawthorne,  14  Colo.  530,  20  Am.  St.  Rep.  290,  24  Pac.  548,  holding 
that  under  code  joint  equitable  may  be  sufficient  as  to  single  defendant 
though  insufficient  as  to  others. 

Aiding  defective  answer  by  proof. 

Cited  in  Johnson  v.  Bailey,  17  Colo.  59,  28  Pac.  81,  holding  that 
answer  defective  as  justification  under  legal  process  may  be  aided  by 
proof. 


1 COLO.  309,  FAIINUM  v.  UNITED  STATES,  4 MOR.  MIN. 
REP.  192. 


1 COLO.  317,  PAUL  v.  LUTTRELL. 

1 COLO.  322,  ROACH  v.  BINDER. 

1 COLO.  3 23,  DEITZ  v.  CENTRAL  CITY. 

Effect  of  change  of  official  title  of  justice  of  the  peace. 

Distinguished  in  People  v.  Jobs,  7 Colo.  589,  4 Pac.  1124,  holding 
that  it  is  of  no  consequence  that  existence  of  office  was  sustained,  under 
organic  act,  by  virtue  of  powers  conferred  upon  justices  of  the  j«ace, 
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while  under  constitution  it  is  upheld  because  authorized  by  provision 
relating  to  judicial  officers  of  cities  and  towns;  People  ex  rel.  Howell 
v.  Curley,  5 Colo.  412,  bolding  person  assuming  as  police  judge  to  exer- 
cise judicial  functions  under  no  other  license  than  that  conferred  by 
municipal  authority  guilty  of  usurpation. 

Power  of  legislature  over  municipalities. 

Cited  in  Schwartz  v.  People,  46  Colo.  239,  104  Pac.  92.  to  the  point 
that  legislature  has  power  to  confer  upon  county  and  town  power  to 
prohibit  sale  of  intoxicating  liquors;  Denver  v.  Hallett,  34  Colo.  393, 
83  Pac.  1066,  holding  that  general  assembly  has  plenary  power  with 
respect  to  municipal  corporations  except  as  limited  by  constitution: 
Wagner  v.  Harris,  1 Wvo.  194,  holding  that  territorial  assembly  has 
power  to  create  municipal  corporations. 

Appeal  from  justice  of  pence  us  waiver  of  objections  to  service. 

Cited  in  Saner  v.  People,  17  Colo.  App.  307,  69  Pac.  76,  holding  that 
appeal  to  county  court  from  judgment  of  police  magistrate  cured  any 
defects  in  complaint  so  far  as  they  affected  procedure  before  magis- 
trate; Paul  v.  Rooks,  16  Colo.  App.  44,  63  Pac.  711,  holding  appeal 
from  judgment  of  justice  waiver  of  all  defects  in  summons  or  service; 
School  Diet.  No.  38  v.  Waters,  20  Colo.  App.  106,  77  Pac.  255,  holding 
appeal  from  judgment  of  justice  to  county  court  waiver  of  irregulari- 
ties and  defcctB  form  or  service  of  summons,  or  want  of  process; 
Colorado  C.  R.  Co.  v.  Caldwell,  11  Colo.  545,  19  Pac.  542,  holding  appeal 
from  judgment  of  justice  waiver  of  all  defects  in  service  of  process  or 
even  want  of  process. 

Distinguished  in  White  House  Mountain  Gold  Min.  Co.  v.  Powell. 
30  Colo.  397,  70  Pac.  679,  holding  filing  of  appeal  bond  by  defendant 
in  county  court  upon  overruling  of  motion  to  quash  service  of  sum- 
mons, not  sucli  appearance  as  would  waive  objection  to  service  of 
summons. 

When  mandamus  Is  proper  remedy. 

Cited  in  Harding  v.  People,  10  rf'!o.  387,  15  Pac.  727,  holding  man- 
damus remedy  when  board  of  examiners  arbitrarily  refuse  application 
for  certificate  to  practice. 

Province  of  jury  on  nppeal  to  county  court. 

Distinguished  in  Walton  v.  Canon  City,  13  Colo.  App.  77.  56  Pac. 
671,  holding  province  of  jury  on  nppeal  to  county  court  from  judgment 
of  police  magistrate  imposing  fine  for  violation  of  city  ordinance  to 
assess  fine  in  case  defendant  is  found  guilty. 

IJmit  of  amount  of  license  fees. 

Cited  in  note  in  30  L.R.A.  423,  437,  on  limit  of  amount  of  license  fees. 


1 COLO.  33  I,  MILLS  v.  ANGELA. 

I COLO.  33  6,  DENVER  V.  KENT. 

Right  and  duties  of  trustee  under  Town  Site  Act. 

Cited  in  McCloskcy  v.  Pacific  Coast  Co.  22  L.R.A.(N.S.)  673,  87  C. 
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C.  A.  568.  IRQ  Feil.  794,  holding  that  legal  title  vested  in  trustee,  on 
establishment  of  town  site,  in  his  official  capacity,  and,  that  absolute 
right  in  trust  vested  in  beneficiaries  simultaneously  with  entry;  Hall 
V.  Ashby,  2 Mont.  489,  holding  that  trustee  of  town  site  of  Helena 
had  no  judicial  power  and  could  not  dedicate  any  part  of  town  site  as 
alley;  State  ex  rcl.  Hicklin  v.  Webster,  28  Mont.  104,  12  Pac.  295. 
denying  district  judge  jurisdiction  to  issue  deed  for  unsurveyed  portion 
of  town  site  to  person  not  claiming  to  be  occupant  at  time  town  site 
was  entered. 

Wlio  may  bring  suit  for  trustee's  abuse  of  trust  under  Town  Site 
Act. 

Cited  in  Georgetown  v.  Glaze,  3 Colo.  230,  holding  that  municipal 
corporation  cannot  interfere,  under  Town  Site  Act  between  individual 
applicants  where  no  claim  in  behalf  of  public  is  sought  to  be  asserted; 
Murray  v.  Hobson,  HI  Colo.  66,  13  Pac.  921,  holding  town  of  Pueblo 
proper  party  to  inainatin  suit  to  set  aside  sales  of  unclaimed  lots  made 
by  trustee  without  authority  of  law. 

Who  are  beneficiaries  of  trust  under  Town  Site  Act. 

Cited  in  Robertson  v.  Mnrtin,  S Ariz.  422,  76  Pac.  614,  holding  occu- 
pant required  to  be  claimant  and  to  file  statement,  and  pay  purchase 
price  to  trustee,  to  be  entitled  to  deed;  Aspen  v.  Rucker,  13  Colo.  184, 
15  Pac.  791,  holding  entire  town  site  require!  to  be  held  in  trust  until 
finally  disposed  of  as  trust  property;  Pueblo  v.  liudd,  19  Colo.  579. 
36  Pac.  699.  holding  Town  Site  Act  in  so  far  as  it  attempts  to  vest  title 
to  unclaimed  lands  directly  in  town,  in  contravention  of  act  of  Congress 
creating  the  trust  and  void;  Coficld  v.  McClellan,  1 Colo.  370,  ns  to 
whether  any  several  beneficial  interests  in  town  site  of  Denver  could, 
under  any  circumstances,  arise  subsequent  to  entry;  Scully  v.  Squier, 
13  Idaho,  417.  S3  Pac.  573.  denying  surveyor  right  to  make  paper  street 
in  incorporated  town  and  deprive  actual  occupants  of  vested  rights. 
Method  of  disposition  of  unclaimed  town  site  lots. 

Cited  in  Martin  v.  HolT,  1 Ariz.  247,  M Pae.  445.  holding  that  unoc- 
cupied lots  undisposed  of  after  trust  has  been  primarily  performed  for 
benefit  of  those  in  occupation  at  time  of  entry  can  be  disposed  of  only 
by  methods  prescribed  by  legislature;  Jackson  v.  Winfield  Town  Co. 
23  Kan.  542,  aa  to  whether  unoccupied  lots  in  town  site  become  property 
of  city. 

1 COLO.  352.  PEOPLE  EX.  REL.  BAXTER  v.  HALLETT. 
Jurisdiction  of  supreme  court  to  issue  writ  of  mandamus. 

Cited  in  Chumascro  v.  Potts,  2 Mont.  242,  holding  that  supreme  court 
has  original  jurisdiction  to  issue  writ  of  mandate;  Terrell  v.  Greene, 
S3  Tex.  529.  31  S.  W.  631,  holding  that  supreme  court  has  original 
jurisdiction  to  grant  writ  of  mandamus  against  district  judge  to  recog- 
nize county  attorney. 

Cited  in  notes  in  12  Am.  Dec.  28,  on  mandamus  to  restore  to  or 


1 Colo.] 


NOTES  ON  COLORADO  REPORTS. 


21 


determine  title  to  office!  51  L.R.A.  44,  on  superintending  control  and 
supervisory  jurisdiction  of  superior  over  inferior  or  subordinate  tribunal. 
Construction  of  acts  In  purl  materia. 

Cited  in  Dunton  v.  People,  36  Colo.  128,  87  Pac.  540,  holding  that 
all  nets  in  psri  materia  are  to  be  taken  together  as  if  one  law. 
Suspension  of  attorney. 

Cited  in  note  in  95  A.  D.  344,  on  disbarment  or  suspension  ot  attor- 
neys. 

I COLO.  36  5,  THACKARAY  v.  HANSON. 

Continuance  of  civil  causes. 

Cited  in  Abbott’s  Civ.  Tr.  2d  od.  36,  on  refusal  of  postponement 
where  desired  evidence  is  inadmissible  under  the  pleadings. 

Cited  in  note  in  74  A.  D.  147,  on  continuance  of  civil  causes. 
Admissibility  of  evidence  under  pleadings. 

Cited  in  Abbott's  Pleadings.  2d  ed.  1438,  on  unsworn  denial  as  not 
letting  in  extrinsic  evidence  that  defendant  signed  merely  as  agent. 
Personal  liability  on  corporate  note. 

Cited  in  note  in  19  L.R.A.  631,  on  personal  liability  of  officers  on 
note  made  for  corporation. 

Negotiability  of  promissory  notes. 

Cited  in  Cowan  v.  Hallack,  9 Colo.  572,  13  Pac.  700,  holding  all 
promissory  notes  in  writing  for  payment  of  money  negotiable  whether 
so  expressed  or  not. 

Alteration  of  Instruments. 

Cited  in  note  in  86  A.  S.  R.  85,  89,  on  unauthorized  alteration  of 
written  instruments. 

1 COLO.  367,  SCHOOL  I»IST.  NO.  8 v.  ERSKIN. 

I COLO.  3 7 0,  COFIELD  v.  McCLELLAN,  Affirmed  In  16  Wall. 
331,  2 1 L.  ed.  330. 

Effect  of  failure  to  file  claim  to  town  site  within  statutory 
period. 

Cited  in  Tucker  v.  McCoy,  3 Colo.  284,  holding  that  failure  of  claim- 
ant to  quiet  title  to  lot  within  site  of  Georgetown,  under  Law  of  1870, 
to  file  statement  within  time  prescribed  bars  forever  right  of  claimant; 
Territory  v.  Deegan,  3 Mont.  82,  holding  that  failure  of  claimant  to 
comply  with  Town  Rite  Act  in  not  filing  proof  before  expiration  of  aix 
months  from  puhliration  of  notice  bars  right  to  assert  title. 

Distinguished  in  Pueblo  v.  Rudd,  19  Colo.  579,  36  Pac.  699,  holding 
that  failure  to  comply  with  provision  of  Town  Site  Act  limiting  time 
in  which  beneficiary  of  trust  must  deliver  statement  of  his  claims  does 
not  work  forfeiture  of  equitable  interest  of  one  in  possession;  Schnepel 
v.  Mellon,  3 Mont.  118,  holding  that  Town  Site  Act  of  this  state  pro- 
vides for  no  forfeiture  for  failure  to  file  statement  of  claim  within 
time  limited  in  notice  of  entry. 
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1 COLO.  3 7 4,  CLEAR  CHEEK,  COLORADO  GOLD  & S.  MIN. 

CO.  v.  ROOT.  t 

Nature  of  proceedings  to  enforce  rights  under  mechanic's  lien 
law. 

Cited  in  Williams  v.  Uncompahgre  Canal  Co.  13  Colo.  469,  22  Pae. 

806;  Bradbury  v.  Butler,  1 Colo.  App.  430,  29  Pac.  463;  San  Juan  & 

St.  L.  Min.  & Smelting  Co.  v.  Finch,  6 Colo.  214, — holding  proceedings 
to  enforce  rights  under  mechanics’  lien  law  equitable  in  their  nature. 
Enforcibility  of  agreement  to  pay  interest  upon  claim  secured 
by  mechanics'  lien. 

Cited  in  Hurd  v.  Tomkins,  17  Colo.  394,  30  Pac.  247,  holding  agree- 
ment to  pay  interest  upon  claim  secured  by  mechanic’s  lien  enforceable 
where  rights  of  third  parties  not  affected. 

Suflieieuey  of  speeificution  of  error. 

Cited  in  Goldberger  v.  Leibowitz,  42  Colo.  99,  93  Pac.  1108,  holding 
assignment  of  error  stating  generally  that  court  erred  in  rendition  of 
judgment  not  in  compliance  with  rule  of  court. 

1 COLO.  3 7 7,  CODY  v.  BUTTERFIELD. 

Continuance  of  civil  causes. 

Cited  in  Glenn  v.  Brush,  3 Colo.  26,  holding  motion  for  continuance 
in  replevin  action  properly  refused  where  affidavit  fails  to  state  single 
fact  which  would  tend  to  establish  ownership  of  property  in  plaintiffs. 

Cited  in  note  in  74  A.  D.  147,  on  continuance  of  civil  causes. 

Necessity  of  stating  specific  ground  of  objection  to  evidence. 

Cited  in  Cowell  v.  Colorado  Springs  Co.  3 Colo.  82,  holding  that 
objections  to  evidence  must  be  made  on  trial  and  ground  of  objection 
particularly  stated;  McCraw  v.  Welch,  2 Colo.  284;  Webber  v.  Jammer- 
son,  3 Colo.  248;  Tracey  v.  People,  6 Colo.  151;  Percy  Consol.  Min.  Co. 
v.  Hflllam,  22  Colo.  233,  44  Pac.  509,— holding  that  specific  ground  of 
objection  to  evidence  must  be  stated  where  evidence  susceptible  of  being 
made  admissible  by  introduction  of  further  testimony. 

Necessity  of  proving  use  when  alleged  In  action  by  one  for  uso 
of  another. 

Cited  in  Pueblo  County  v.  Sloan,  5 Colo.  38;  Patton  v.  Coen  & T.  B. 
Carriage  Mfg.  Co.  3 Colo.  365, — holding  that  use  need  not  be  proved 
if  alleged  in  action  by  one  for  use  of  another. 

1 COLO.  385,  WATSON  v.  IIAIfN. 

Release  of  Indorser. 

Cited  in  note  in  18  L.R.A.(N.S.)  546,  on  release  of  indorser  of  note 
by  failure  to  enforce  liability  of  maker. 

I COLO.  393,  LEYS  t.  HODGSON. 

I COLO.  394,  TIGER  v.  LINCOLN. 

i COLO.  102,  IIIRSCII  v.  FERRIS. 
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I COLO.  10  1,  SIIIPTON  v.  NORIUD. 

Who  may  maintain  replevin. 

Cited  in  Messenger  v.  Northcutt,  26  Colo.  527,  58  Pac.  1090,  to  the 
point  that  bailee  of  personal  property  having  special  interest  therein 
may  maintain  replevin;  Illinois  Sewing  Mach.  Co.  v.  Harrison,  43  Colo. 
362,  96  Pac.  177,  holding  general  allegation  of  ownership  of  property 
sutlicient  in  complaint  for  claim  and  delivery. 

Possession  us  agent. 

Cited  in  Abbott's  Pleadings,  2d  ed.  1815,  on  rights  to  amend  allega- 
tion of  right  to  possession  as  agent  so  as  to  state  absolute  ownership. 

1 COLO.  4 05,  HOEIINE  v.  RUPEAlt. 

Service  of  process  to  warrant  default. 

Distinguished  in  Hoyt  v.  Macon,  2 Colo.  113.  holding  that  judgment 
of  default  cannot  be  entered  on  first  day  of  second  term,  upon  service 
of  process  within  ten  days  of  return  day. 

I COLO.  106,  GOOD  v.  MARTIN,  REAFFIRMED  ON  EATER 
APPEAL  IN  2 COLO.  2 18. 

Necessity  that  default  judgment  precede  final  Judgment. 

Cited  in  Streeter  v.  Marshall  Silver  Min.  Co.  4 Colo.  535,  7 Mor.  Min. 
Rep.  660,  holding  it  error  to  render  final  judgment  against  all  defend- 
ants without  first  entering  judgment  by  default  against  non-appearing 
defendant. 

Default  preceding  final  judgment. 

Cited  in  note  in  33  L.R.A.  517,  on  power  of  defendant’s  attorney  to 
withdraw  answer  or  appearance  and  permit  default  judgment. 

1 COLO.  4 I 0,  KLOPFFR  v.  KELLER. 

Authority  of  supreme  court  to  appoint  terms  of  district  court. 

Distinguished  in  Campbell  v.  Shivers,  1 Ariz.  161,  25  Pac.  640,  hold- 
ing judges  of  supreme  court  authorized  to  appoint  regular  terms  of  dis- 
trict courts  for  several  districts  of  territory. 

Jurisdiction  of  district  court. 

Cited  in  Beery  v.  United  States,  2 Colo.  186,  holding  that  but  one 
court  in  each  judicial  district  can  entertain  pleas  to  jurisdiction. 
Relation  of  landlord  and  tenant. 

Cited  in  Moen  v.  Lillcstnl,  5 N.  Dak.  327,  65  N.  W.  694,  holding  no 
relation  of  landlord  and  tenant  under  executory  contract  for  sale  of 
land,  where  purchaser  is  let  into  possession  and  bound  to  pay  stipu- 
lated price;  each  year  to  pay  “so  much  as  one-half  of  all  crops  shall 
amount  to.” 

1 001.0.  4H,  PLKIiPS  v.  SPRIT  ANCR.  * 

Necessity  of  exception  to  judgment  in  cause  tried  without  Jury. 

Cited  in  I.iss  v.  Wileoxson,  2 Colo.  85;  Atkinson  v:  Atkinson,  2 Cola 
381;  Brown  v.  People,  3 Colo.  113;  Martin  v.  Force,  3 Colo.  199;  Law 
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v.  Brinker,  6 Colo.  555;  Whitehead  v.  Jessup,  7 Colo.  App.  4C0,  43  Pac. 
1042;  Patton  v.  Coen  & T.  B.  Carriage  Mfg.  Co.  3 Colo.  265, — holding 
exception  to  judgment  in  cause  tried  without  jury  necessary  to  ques- 
tion sufficiency  of  evidence  in  this  court;  Barker  v.  Hamilton,  3 Colo. 
291,  on  necessity  of  exception  to  judgment  in  cause  tried  without  jury 
to  entitle  one  tq  review  in  this  court;  Tubbs  v.  Roberts,  40  Colo.  498, 
92  Pac.  220,  holding  that  evidence  in  equitable  action  tried  to  court 
may  be  examined  as  whole,  when  exception  reserved  to  judgment  and 
properly  preserved  even  though  no  objection  interposed  to  its  reception. 

1 COLO.  417,  DOANE  v.  GLENN. 

What  Is  a final  Judgment. 

Cited  in  McKercher  v.  Green,  13  Colo.  App.  270,  58  Pac.  406,  holding 
judgment  in  habeas  corpus  proceeding  decreeing  custody  of  infant  to 
one  of  contesting  parties  final;  Hennessey  v.  Reed,  15  Colo.  App.  56, 
60  Pac.  955,  holding  judgment  in  favor  of  intervening  parties,  claiming 
property,  in  attachment  suit  in  county  court,  in  which  defendant  tra- 
versed affidavit,  final  judgment. 

1 COLO.  421,  PEDIUE  v.  DONNELLY,  2 MOB.  MIN.  IIEP. 
157. 

Contemporaneous  agreement  as  defense  to  note. 

Cited  in  Cooper  v.  German  Nat.  Bank,  9 Colo.  App.  169,  47  Pac.  1041, 
holding  promissory  note  not  subject  to  impeachment  preceding  or  con- 
temporaneous with  its  execution. 

Cited  in  note  in  43  L.R.A.  467,  on  contemporaneous  agreements  and 
their  breach  as  defense  to  note. 

1 COLO.  4 2 3.  NACHTRIEB  v.  STONER. 

Exemplary  damages. 

Cited  in  Murphy  v.  Hobbs,  7 Colo.  541,  49  Am.  Rep.  366,  5 Pac.  119, 
on  subject  of  exemplary  damages. 

1 COLO.  4 33,  LOVELAND  v.  SEARS. 

Right  to  emend  return  of  service  after  judgment. 

Cited  in  Gauley  Coal  Land  Asso.  v.  Spies,  01  W.  Va.  19,  65  S.  E. 
903,  holding  that  return  of  service  may  be  amended  in  lower  court 
pending  appeal;  McClure  v.  Smith,  14  Colo.  297,  23  Pac.  786,  bidding 
amendments  to  officer’s  return  upon  process  to  correspond  with  fact 
liberally  allowed  in  absence  of  complainant  being  deceived  or  misled. 
Dnty  of  judge  to  refer  assessment  of  amounts  due  creditors  to 
clerk. 

Cited  in  Rawles  v.  People,  2 Colo.  App.  501,  31  Pac.  941,  holding 
that  judge  need  not  order  clerk  to  make  assessment  of  several  amounts 
due  each  attaching  creditor  where  he  is  ex  officio  clerk  of  court. 

Proceeding  against  person  under  full  Christian  name. 
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Cited  in  note  in  132  A.  S.  R.  579,  on  proceedings  against  persons  by 
less  or  other  than  full  Christian  names. 

I COLO.  430,  IIILL  v.  PEOPLE. 

Sufficiency  of  indictment  for  murder  In  first  degree. 

Cited  in  Red  US  v.  People,  10  Colo.  208,  14  Pac.  323,  holding  indict- 
ment charging  unlawful,  felonious,  willful,  and  purposely  killing  and 
murder,  with  malice  aforethought,  sufficient  to  warrant  finding  of  com- 
mission with  deliberation  and  premeditation;  Jordan  v.  People,  19  Colo. 
417,  36  Pac.  218,  holding  that  indictment  for  murder  need  not  set  out 
mode  or  manner  of  its  perpetration,  or  instrument  or  agency  employed 
to  accomplish  result;  Holt  v.  People,  23  Colo.  1,  45  Pac.  374,  holding 
it  sufficient  in  information  for  murder  in  first  degree  to  charge  offense 
in  language  of  statute. 

Cited  in  Bowlby’s  Homicide,  3d  ed.  872,  on  absence  of  word  “delib- 
erate” in  indictment  for  murder  not  affecting  its  validity  where  synony- 
mous term  is  used;  Bowlby’s  Homicide,  3d  ed.  832,  on  regularity  of 
indictment  in  common  law  form  where  statute  divides  murder  into 
different  degrees;  Bowlby’s  Homicide,  3d  ed.  871,  on  sufficiency  of 
charge  of  murder  in  first  degree  where  words  expressing  same  meaning 
as  “deliberate  and  premeditated”  are  used. 

Cited  in  note  in  3 A.  S.  H 282,  on  sufficiency  of  indictment  for 
murder. 

Moaning  of  words  “mullce  aforethought.** 

Cited  in  Taylor  v.  People,  21  Colo.  426,  42  Pac.  652,  holding  wurds 
“malice  aforethought”  coextensive  in  meaning  with  '‘deliberation  and 
premeditation.” 

Cited  in  Bowlby’s  Homicide,  3d  ed.  101,  on  malice  aforethought  being 
equivalent  to  malice  with  premeditation. 

Premeditation  and  deliberation  as  matter  of  inference. 

Cited  in  Van  Houton  v.  People,  22  Colo.  53,  43  Pac.  137,  holding 
premeditation  and  deliberation  matters  of  influence  and  presumption 
to  be  drawn  by  jury  from  facts  and  circumstances  leading  to,  sur- 
rounding and  explanatory  of  homicide. 

Cited  in  Bowlby’s  Homicide,  3d  ed.  231,  on  inference  of  deliberation 
and  premeditation  from  preparation. 

Duration  of  Intent  to  kill. 

Cited  in  Bowlby’s  Homicide,  3d  ed.  205,  on  duration  of  intent  to  kill; 
Bowlby’s  Homicide,  3d  cd.  164,  on  intention  to  commit  murder  not 
necessarily  being  required  to  have  been  conceived  for  any  particular 
period  of  time. 

Wliat  determines  character  of  killing. 

Cited  in  Bowlby’s  Homicide,  3d  cd.  131,  on  attendant  circumstances 
determining  character  of  killing. 

Deliberate  and  premeditated  Intent  as  element  of  murder  In 
first  degree. 

Cfced  in  Bowlby’s  Homicide,  3d  cd.  214,  on  deliberate  and  premedi* 
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tated  intent  to  take  life  as  distinguishing  feature  between  murder  in 
first  and  second  degree. 

Presumption  of  malice  or  criminal  intent. 

Cited  in  Bowlby’s  Homicide,  3d  ed.  11G,  on  right  of  jury  to  infer 
malice  from  homicidal  act;  Bowlby’s  Homicide,  3d  ed.  143,  on  province 
of  jury  to  draw  implication  of  malice  from  facts  in  homicide  case; 
Bowl  by  *8  Homicide,  3d  ed.  143,  on  existence  of  formed  intent  to  kill 
as  question  for  jury  to  determine  from  evidence. 

Cited  in  note  in  4 L.R.A.(N.S.)  935,  on  presumption  of  malice  from 
killing. 

— From  use  of  deadly  weapon. 

Cited  in  BatclilT  v.  People,  22  Colo.  75,  43  Pac.  553;  Power  v.  People, 
17  Colo.  178,  2S  Pac.  1121, — holding  that  inference  that  killing  was 
willful,  deliberate  or  premeditated  may  be  warranted  from  use  of 
deadly  weapon  under  certain  circumstances;  State  v.  Carver,  22  Or. 
602,  30  Pac.  315,  holding  deliberate  use  of  weapon  alone  insufficient 
proof  of  state  of  mind  necessary  to  constitute  murder  iu  first  degree. 

Cited  in  Bowlby’s  Homicide,  3d  cd.  125,  on  inference  of  ordinary  and 
probable  result  of  act  from  use  of  deadly  weapon;  Bowlby’s  Homicide, 
3d  cd.  134,  on  duty  of  court  to  call  jury’s  attention  to  presumption 
of  fact  arising  from  use  of  deadly  weapon;  Bowlby’s  Homicide,  3d  ed. 
124,  on  inference  of  malice  in  homicide  case  from  character  of  weapon. 
Sufficiency  of  instruction  in  murder  case. 

Cited  in  Moynnhan  v.  People,  3 Colo.  367,  holding  instruction  in 
murder  case  correct  in  so  far  as  it  required  jury  to  find  premeditation, 
if  specific  intent  to  kill  existed  at  time  of  giving  fatal  wound. 

Distinguished  iu  Babcock  v.  People,  13  Colo.  515,  22  Pac.  817,  holding 
that  statutory  provisions  may  be  given  as  instructions  in  murder  cases 
when  killing  is  in  open  manner  and  plea  of  self-defense  relied  on. 
Necessity  for  finding  of  premeditation  or  intent  to  take  life. 

Cited  in  Kent  v.  People,  8 Colo.  563,  9 Pac.  852,  5 Am.  Crim.  Rep. 
406,  holding  finding  of  premeditaliou  or  specific  intent  to  take  life 
essential  to  verdict  of  murder  in  first  degree. 

Proof  heyoiul  reasonable  doubt. 

Cited  in  Bowlby’s  Homicide,  3d  ed.  128,  on  necessity  for  establishing 
malice  in  homicide  cases  beyond  reasonable  doubt. 

Cited  in  note  in  19  L.R.A.(N.S.)  486,  on  applicability  of  rule  of  rea- 
sonable doubt  to  self-defense  in  homicide. 

1 COLO.  454,  DOANE  v.  GLENN. 

Power  of  court  to  amend  record  after  judgment. 

Cited  in  Brcene  v.  Booth,  6 Colo.  App.  140,  40  Pac.  193,  holding  that 
correction  of  judgment  by  trial  court  may  be  made  upon  any  satis- 
factory evidence;  People  ex  rcl.  Schmidt  v.  Arapahoe  County  Ct.  9 
Colo.  App.  41.  47  Pac.  469,  holding  that  trial  court  may  proceed  on 
evidence  satisfactory  to  itself  to  correct  entry  and  make  it  speak  judg- 
ment which  court  in  fuel  reudered;  Pleyte  v.  Plcytc,  15  Colo.  44,  24 
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Pac.  579,  holding  that  clerical  errors  in  judicial  records  may  be  cor- 
rected at  any  time;  Seeley  v.  Taylor,  17  Colo.  70,  28  Pac.  461,  holding 
that  fact  of  personal  service  might  be  shown  by  amendment  of  record 
upon  proper  notice,  where  judgment  prematurely  rendered  as  upon  con- 
structive service,  and  legal  time  for  answering  under  personal  service 
had  expired;  Long  v.  Eisenbeis,  18  Wash.  423,  51  Pac.  1061,  holding 
that  equity  cannot  be  invoked  for  correction  of  errors  involved  in 
express  judgment  pronounced  by  court  in  exercise  of  its  judicial  dis- 
cretion. 

Cited  in  note  in  14  Am.  Dec.  518,  on  amendments  after  appeal. 

— At  subsequent  term. 

Cited  in  Beckwith  v.  Talbot,  2 Colo.  604,  holding  that  mistake  in 
recording  testimony  in  bill  of  exceptions  may  be  corrected  by  amend- 
ment at  subsequent  term;  Wolfley  v.  Lebanon  Min.  Co.  3 Colo.  296, 
bolding  court  authorized  to  correct  misprision  of  clerk  at  subsequent 
term,  and  make  entry  of  judgment  and  other  proceedings  correspond 
with  facts;  State  ex  rel.  Beckman  v.  Estes,  34  Or.  196,  52  Pac.  57J, 
holding  that  bill  of  exceptions  may  be  amended  at  subsequent  term, 
by  order  of  court  entered  nunc  pro  tunc,  upon  proper  notice,  so  as  to 
accord  with  real  “facts. 

— Upon  whom  notice  may  lie  served. 

Cited  in  Beach  v.  Beach,  6 Dak.  371,  43  N.  W.  701,  holding  that 
attorney  whose  duty  it  was  to  enter  judgment  properly  entitled  to  be 
served  with  notice  of  motion  that  it  be  corrected;  Pease  v.  Bartlett, 
97  111.  App.  492,  holding  notice  after  judgment  to  attorney  of  record 
sufficient  notice  of  motion  to  correct  record  upon  which  judgment  was 
based;  Krieger  v.  Kriegcr,  120  111.  App.  634,  holding  notice  to  solicitor 
of  party  over  whom  court  has  acquired  jurisdiction  notice  to  him; 
Phelps  v.  TTeaton,  79  Minn.  476,  82  N.  W.  990,  holding  that  motion  to 
vacate  judgment  in  favor  of  nonresident  plaintiff  may  be  served  on 
his  attorney  of  record;  Sturgiss  v.  Dart,  23  Wash.  244,  62  Pac.  858, 
holding  that  motion  to  vacate  judgment  may  be  served  on  attorney 
of  adverse  party. 

Amendment  or  vacation  of  judgment. 

Cited  in  note9  in  12  Am.  Dee.  353,  on  amendment  of  judgment  after 
term;  CO  A.  S.  R.  6G0,  on  vacation  of  judgments  on  motion  when  not 
specially  authorized  by  statute. 

1 COIiO.  4 60,  HOLLADAY  v.  DAILEY,  Affirmed  in  19  Wall. 

606,  22  Jj.  ed.  187. 

Validity  of  direct  conveyance  from  husband  to  wife. 

Cited  in  Craig  v.  Chandler,  6 Colo.  543,  holding  bona  fide  conveyance 
from  husband  directly  to  wife  valid  in  equity. 

Validity  of  unacknowledged  deed. 

Cited  in  Owers  v.  Olntlie  Silver  Min.  Co.  6 Colo.  App.  1,  39  Pac.  980, 
holding  mortgage  on  real  estate  of  foreign  corporation  not  acknowledged 
ns  required  by  our  statutes  admissible  in  evidence;  Knight  v.  Lawrence, 
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19  Colo.  425,  36  Pac.  242,  holding  deed  duly  executed  by  person  eui 
juris  valid  as  conveyance  though  not  acknowledged  and  certified  as 
provided  by  conveyance  statute. 

Liability  of  separate  estate  of  married  woman. 

Cited  in  note  in  5 Am.  Dec.  593,  on  liability  of  wife’s  separate  estate. 

1 COLO.  4 6 7,  MlIItPHY  v.  CUNNINGHAM. 

When  bill  of  exceptions  should  be  signed. 

Cited  in  Eld  red  v.  Malloy,  2 Colo.  20,  holding  that  record  should  show 
that  bill  of  exceptions  was  signed  and  sealed  during  terra  or  at  time 
allowed  by  court;  Packard  v.  Spellings,  3 Colo.  109,  denying  right  to 
record  exceptions  taken  at  trial,  after  term  has  passed,  when  no  order 
allowed  for  that  purpose;  Van  Duzer  v.  Towne,  12  Colo.  App.  4,  65 
Pac.  13,  holding  order  made  by  judge  in  vacation  extending  time  within 
which  bill  of  exceptions  should  be  filed,  void. 

— Effect  of  stipulation  of  counsel  extending  time. 

Cited  in  Rhoades  v.  Drummond,  3 Colo.  374,  holding  that  stipulation 
between  counsel  that  bill  of  exceptions  might  he  signed  out  of  term 
upplies  absence  of  order  of  court;  Crowe  v.  Charlestown,  62  W.  Va. 
91,  57  S.  E.  330,  13  A.  & E.  Ann.  Cas.  1110,  holding  that  consent  of 
parties  cannot  confer  jurisdiction  to  sign  bills  of  exceptions  after 
expiration  of  time  allowed  by  statute. 

Waiver  of  objection  to  bill  of  exceptions. 

Cited  in  CJrcig  v.  Clement,  20  Colo.  167,  37  Pac.  960,  holding  that 
objection  on  ground  of  failure  to  give  notice  of  motion  for  extension 
of  time  in  which  to  tender  bill  of  exceptions,  after  joinder  in  error 
and  submission  of  case  upon  merits  comes  too  late;  Ritchey  v.  People, 
23  Colo.  314,  47  Pac.  384,  holding  delay  of  four  mouths,  in  criminal 
case,  in  filing  motion  to  strike  bill  of  exceptions  from  files  fatal  to 
motion. 

Sufficiency  of  evidence  to  support  verdict. 

Cited  in  Matthews  v.  dines,  1 Colo.  472,  holding  that  new  trial  will 
not  be  granted  where  evidence  conllicting,  and  question  is  upon  credi- 
bility of  witnesses;  Kinney  v.  Wood,  10  Colo.  270,  15  Pac.  402,  holding 
rule  that  verdict  will  not  be  disturbed  where  evidence  conflicting, 
and  not  manifestly  against  weight  of  evidence,  applicable  where  jury 
waived;  Denver  Fire  Brick  Co.  v.  Platt,  11  Colo.  509,  19  Pac.  530; 
Barker  v.  Hawley,  4 Colo.  316, — holding  that  verdict  will  not  be  dis- 
turbed when  evidence  conflicting  and  verdict  not  manifestly  against 
weight  of  evidence. 

1 COLO.  4 7 2,  MATTHEWS  v.  GLINES. 

Sufficiency  of  evidence  to  support  verdict. 

Cited  in  Denver  Fire  Brick  Co.  v.  Platt,  11  Colo.  509,  19  Pac.  536; 
Barker  v.  Hawley,  4 Colo.  316, — holding  that  verdict  will  not  be  dis- 
turbed when  evidence  conflicting  and  verdict  not  manifestly  against 
weight  of  evidence. 
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1 COLO.  17  3,  CENTRAL  CITY  WATER  Co.  v.  KIM  BEIL 

1 COLO.  4 79,  GILPIN  v.  WATTS. 

1 COLO.  4 8 1,  ANDERSON  v.  SLOAN. 

Right  of  surety  In  appeal  bond  to  require  obligee  to  sue. 

Cited  in  Davis  v.  Patrick,  6 C.  C.  A.  C32,  12  U.  S.  App.  629,  57  FeJ. 
909,  holding  liability  of  surety  on  appeal  bond  so  absolute  that  he  can- 
not require  issuance  of  execution  against  principal  debtor;  Bollca  v. 
Bird,  12  Colo.  App.  78,  54  Pae.  403,  holding  surety  on  appeal  bond 
principal  debtor,  rendering  demand  before  action  unnecessary;  Coburn 
v.  Brooks,  78  Cal.  443,  21  Pac.  2,  holding  demand  upon  principal  not 
necessary  to  be  alleged  or  proved  in  order  to  sue  sureties  on  bond  for 
possession  in  eminent  domain  proceedings;  Rockwell  v.  District  Ct.  17 
Colo.  118,  31  Am.  St.  Rep.  265,  29  Pac.  454,  holding  judgment  debtor 
primarily  liable,  though  as  between  obligors  and  obligees  all  obligors  are 
equally  liable  upon  appeal  bond  itself;  Day  v.  McPhee,  41  Colo.  467,  93 
Fac.  670,  holding  obligee  in  appeal  bond  not  required  to  exhaust  his  rem- 
cdy  against  principal  before  proceeding  against  surety;  Bingham  v. 
Mcars,  4 N.  D.  437.  27  L.R.A.  257,  61  N.  E.  808,  bolding  issuance  of  exe- 
cution upon  judgment  afiirmed  not  condition  precedent  to  liability  on 
part  of  surety  on  appeal  bond;  Flannagan  v.  Cleveland,  44  Neb.  58,  12  N* 
W.  297,  holding  issuance  of  execution  and  its  return  unsatisfied  not  con- 
dition precedent  to  right  of  creditor  to  sue  signers  of  appeal  bond; 
Palmer  v.  Caywood,  64  Neb.  372,  98  N.  W.  1034,  holding  issuance  of 
execution  and  return  nulla  bona  not  required  as  condition  precedent  to 
maintenance  of  suit  on  supersedeas  undertaking. 

Waiver  of  demurrer  by  going  to  trial. 

Cited  in  Danielson  v.  flude.  11  Colo.  87.  17  Pac.  283,  holding  waiver 
of  demurrer  by  defendants  entering  upon  and  proceeding  to  trial  upon 
merits  without  demanding  ruling  upon  demurrer. 

Waiver  of  issue  of  fac  t by  going  to  trial. 

Cited  in  Ba  ler  v.  S?hult,  118  Mo.  App.  22,  94  S.  W.  834.  to  the  point 
that  parties  proceeding  to  trial  without  answer  being  filed  raising  issues 
of  fact  and  without  objecting  thereto  waive  such  irregularity. 

Effect  of  sureties*  names  not  appearing  in  body  of  bond. 

Cited  in  Brandt,  Suretyship,  3d  ed.  991,  on  liability  of  sureties  who 
sign  appeal  bond  although  their  names  do  not  appear  in  body  of  bond. 

1 COLO.  4 8 9.  ANDRE  v.  JONES. 

How  joint  appeal  maintained. 

Cited  in  Fuller  v.  Swan  River  Placer  Co.  5 Colo.  123;  Diamond  Tun- 
nel Cold  & S.  Min.  Co.  v.  Faulkner,  14  Colo.  438,  24  Pac.  548, — holding 
joint  appeal  not  maintainable  unless  each  appellant  entitled  to  appeal; 
Tanquary  v.  Howard,  35  Colo.  125,  83  Pac.  647,  holding  that  joint  ap- 
peal by  all  defendants  must  be  prosecuted  by  all. 

1 COLO.  4 90,  CLEMENTS  v.  HAHN. 
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1 COLO.  4 91,  PAUL  v.  LUTTRELL. 

1 COLO.  193,  SIIALLCUOSS  v.  KRETSCHMER. 

1 COLO.  49  4,  WATSON  v.  HAIIN. 

Presumption  as  to  regularity  of  verdict. 

Cited  in  Hoagland  v.  Cole,  IS  Colo.  426,  33  Pac.  151,  holding  verdict 
presumed  to  he  warranted  where  it  clearly  appears  that  material  evi- 
dence given  at  trial  is  not  before  appellate  court. 

1 COLO.  4 95,  DOANE  v.  GLENN.  Reversed  in  21  Wall.  33, 
22  L.  cd.  17  0. 

Presumption  of  ownership  from  possession  or  personalty. 

Cited  in  Tibbetts  v.  Terrill,  44  Colo.  94,  96  Pac.  978,  holding  that 
one  purchasing  property  with  funds  of  another,  or  holds  property  for 
use  of  another,  commits  fraud  upon  creditors  of  such  party. 

Misnomer. 

Cited  in  note  in  132  A.  S.  R.  567,  on  proceedings  against  persons  by 
less  or  other  than  full  Christian  names. 

1 COLO.  50  7,  SOPH  IS  v.  WEBSTER. 

Sufficiency  of  complaint  In  replevin. 

Cited  in  Tucker  v.  Parks,  7 Colo.  62,  1 Pac.  427,  holding  plaintiff  in 
replevin  required  to  prove  value  of  goods  and  amount  of  damages  sus- 
tained. 

1 COLO.  508,  PEOPLE  v.  MYERS. 

Right  to  waive  objection  to  jurisdiction  of  court. 

Cited  in  Gibbs  v.  Gibbs,  26  Utah,  382,  73  Pac.  641  (dissenting  opin- 
ion), on  right  to  waive  objection  to  jurisdiction  of  court  in  county  where 
suit  brought. 

1 COLO.  509.  CREIGHTON  v.  KERR,  Affirmed  In  20  Wall.  8, 
22  L.  cd.  309,  0 Legal  Gas.  383. 

Voluntary  appearance  as  waiver  of  defective  service. 

Cited  in  Union  P.  R.  Co.  v.  Dc  Busk,  12  Colo.  294,  3 L.R.A.  350,  13 
Am.  St.  Rep.  221,  20  Pac.  752,  holding  that  general  voluntary  appear- 
ance waives  objections  to  jurisdiction  of  court  over  person  of  defend- 
ant; Loveland  v.  Union  Nat.  Rank,  25  Colo.  499,  56  Pac.  61,  holding 
that  administrator  may  by  voluntary  appearance  in  action  waive  serv- 
ice of  notice  or  summons. 

1 COLO.  511.  CONSOLIDATED  GREGORY  CO.  v.  RARER.  1 
MOH.  MIN.  REP.  105. 

Extent  of  mine  superintendent’s  authority. 

Cited  in  Mt.  Wilson  Gold  & S.  Min.  Co.  v.  Rurbridge,  11  Colo.  App. 
487,  53  Pac.  826,  holding  general  superintendent  of  mining  company 
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presumed  to  have  authority  to  bind  company  for  expense  of  nursing  and 
caring  for  injured  miner. 

Necessity  for  spec! tie  objection  to  testimony. 

Cited  in  Cowell  v.  Colorado  Springs  Co.  3 Colo.  82,  holding  that 
ground  for  objection  to  evidence  must  be  particularly  stated  if  inad- 
missibility of  evidence  may  be  obviated  by  further  introduction  of  tes- 
timony. 

■tight  to  remit  excess  on  uppeal. 

Cited  in  Winne  v.  Colorado  Springs  Co.  3 Colo.  155,  holding  that 
plaint i/T  in  judgment  may  remit  in  this  court  excess  of  damage*  ob- 
tained, over  those  laid  in  declaration;  F.  M.  Davis  Iron  Works  Co.  v. 
White,  31  Colo.  82,  71  Pac.  381,  denying  right  of  trial  court  to  order  re- 
mittitur as  to  part  of  verdict  in  personal  injury  action  it  deems  exces- 
sive and  enter  judgment  for  residue. 

1 COLO.  511,  DOUGIIERTY  v.  PEOPLE. 

Necessity  for  prodT  of  drug  used  In  procurement  of  abortion. 

Cited  in  Com  v.  Sinclair,  105  Mass.  100,  80  N.  E.  700,  11  A.  A E. 
Ann.  Cas.  217,  holding  that  name  of  medicine  need  be  neither  averred 
or  proved  in  prosecution  for  procuring  miscarriage  of  woman;  State 
v.  Crews,  128  N.  C.  581,  38  S.  E.  203,  holding  no  defense  to  prosecution 
for  procuring  abortion  that  drug  would  not  in  fact  cause  miscarriage. 
Malice  as  essential  clement  of  murder  in  attempted  abortion. 

Cited  in  Johnson  v.  People,  33  Colo.  221.  108  Am.  St.  Rep  S5.  SO 
Pac.  133,  holding  mnlice  not  essential  element  of  murder  committed  in 
attempt  to  cause  miscarriage  of  woman  with  child. 

Necessity  that  judge  repeat  Instructions. 

Cited  in  Gay  nor  v.  Clements,  16  Colo.  209,  26  Pac.  324,  holding 
refusal  of  correct  instruction  not  error  if  substance  thereof  otherwise 
fairly  incorporated  in  charge  as  given. 

Meaning  of  words  “abortion”  and  “miscarriage,” 

Cited  in  Mannaduke  v.  People,  45  Colo.  357,  101  Pac.  337,  holding 
words  “abortion”  and  “miscarriage”  synonymous. 

Cited  in  note  ill  66  A.  D.  85  -87,  on  crime  of  causing  abortion. 

1 COLO.  5 20,  POWRTE  v.  KANSAS  P.  It.  Co. 

1 COLO.  53  1,  UNION  GOLD  MIN.  CO.  v.  ROCKY  MOUNTAIN 
NAT.  RANK,  I.ater  appeal  in  2 Colo.  2 4 8,  and  2 Colo.  565, 
which  is  affirmed  In  90  U.  S.  610,  24  Ii.  cd.  648,  1 Mor. 
Min.  Rep.  4 3 2. 

Validity  of  contract  to  do  tiling  prohibited  by  law. 

Cited  in  Casserleigh  v.  Wood,  14  Colo.  App.  265,  59  Pac.  1024,  holding 
contract  to  do  thing  prohibited  by  statute  and  for  doing  of  which  pen- 
alty is  provided  not  necessarily  void. 

Cited  in  Cook,  Corp.  6th  cd.  2096,  on  right  of  borrower  to  avoid  loan 
on  ground  that  corporation  loaning  same  exceeded  its  charter  rights. 
Power  of  agent  to  hind  principal. 
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Cited  in  Robert  E.  Leo  Silver  Min.  Co.  v.  Omaha  4 0.  Smeltinsr  & Ref. 
Co.  16  Colo.  118.  26  l’ae.  326,  holding  general  manager  of  mining  com- 
pany empowered  to  contract  for  sale  and  of  all  ores  extracted  from 
mines  within  period  of  six  months;  Roman  Catholic  Congregation  v. 
O’Lenry,  24  Colo.  228,  49  Pac.  422,  holding  church  estopped  to  repudiate 
indebtedness  contracted  by  priest  while  accepting  benefits  derived  from 
expenditure. 

Cited  in  Cook,  Corp.  Cth  cd.  2312,  on  authority  of  superintendent  of 
mine  to  borrow  money  for  company. 

Cited  in  note  in  29  A.  S.  R.  96,  on  agent’s  power  to  borrow  money.  • 
Presumption  of  ratification  from  silence. 

Cited  in  Higgins  v.  Armstrong,  9 Colo.  38,  10  Pac.  232,  holding  that 
long  continued  silence  gives  rise  to  presumption  of  ratification;  King 
v.  Rea,  13  Colo.  69,  21  Pac.  1084,  holding  that  circumstances  must  have 
been  understood  by  party  and  such  as  would  naturally  call  for  some  ac- 
tion before  inference  can  be  drawn  from  bis  silence. 

Cited  in  note  in  6 L.R.A.(N.S.)  314,  on  implied  ratification  of  unau- 
thorized loan  effected  by  agent. 

1 COLO.  550,  WISE  v.  MIOCKER. 

Right  to  writ  of  error  from  final  decision  of  probate  court. 

Cited  in  Vance  v.  Rockwell,  3 Colo.  240,  bolding  that  writ  of  error 
will  lie  from  final  decision  of  probate  court, 
fining  out  of  writ  of  error  ns  commencement  of  new  snlt. 

Cited  in  Webster  v.  Gaff,  6 Colo.  475;  Stout  v.  Gully,  13  Colo.  604,  22 
Pac.  954, — holding  writ  of  error  to  reverse  decree  of  district  court  new 
suit;  Ohio-Cnlorndo  Min.  4 Mill.  Co.  v.  Elder,  47  Colo.  63,  99  Pac.  42; 
Winfield  V.  Neall,  60  W.  Va.  106,  10  L.R.A.fN.S.)  443,  116  Am.  St. 
Rep.  882.  54  S.  E.  47,  9 A.  4 E.  Ann.  Cas.  982, — holding  writ  of  error 
new  suit. 

I COLO.  551,  YVNKER  v.  NICHOLS,  8 MOR.  MIN.  REP.  «I. 
Easement  to  convey  water  over  laud  for  Irrigation. 

Cited  in  Tirnnngnn  v.  Dulaney,  8 Colo.  408,  8 Pac.  669,  bolding  that 
junior  location  crossing  senior  location,  where  veins  are  cross-veins,  has 
way  of  necessity  through  older  location. 

Validity  of  verbal  agreement  to  convey  water  over  laud  for 
irrigation. 

Cited  in  De  Grnffenried  v.  Savage,  9 Colo.  App.  131,  47  Par.  902, 
holding  that  license  operates  as  irrevocable  grant  after  entry  under  it 
and  construction  of  irrigating  ditch;  Oppcniander  v.  Left  Hand  Ditch 
Co.  18  Colo.  142,  31  Tac.  834,  to  the  point  that  right  to  convey  water 
over  land  of  another  for  purposes  of  irrigntion  may  bo  conferred  by 
verbal  agreement;  Schilling  v.  Romingcr,  4 Colo.  100;  North  Powder 
Mill.  Co.  v.  Coughanour,  34  Or.  9,  54  Pac.  223,— holding  that  parties 
by  their  joint  acts  may  acquire  common  rights  to  appropriate  water  for 
purposes  of  irrigation  unaffected  by  statute  of  frauds;  Maple  Orchard 
Grove  4 Vineyard  Co.  v.  Marshall,  27  Utah,  215,  75  Pac.  369,  liold- 
Colo.  Ann.  3. 
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ing  parol. license  fo  enter  land  to  construct  pipe  line  to  carry  water  for 
irrigation  purposes  irrevocable  grant,  after  entry. 

Cited  in  Farnham,  Waters,  2322,  on  elTect  of  parol  license  to  over- 
flow land  by  erection  of  dam  as  to  past  damage;  Farnham,  Waters, 
3976,  on  validity  of  parol  agreement  between  landowners  by  which 
irrigating  ditch  is  constructed  over  their  land;  Farnham,  Waters,  2326, 
on  parol  license  to  construct  irrigation  ditch  us  irrevocable  after  con* 
struction. 

Doctrine  of  riparian  rights. 

• Cited  in  Drake  v.  Lady  Ensley  Coal,  Iron  & R.  Co.  102  Ala.  501,  24 
L.R.A.  64,  48  Am.  St.  Rep.  77,  14  So.  749,  to  a point  that  rights  of 
riparian  owners  must  give  way  ex  necessitate  to  irrigation  uses;  Platte 
Water  Co.  v.  Northern  Colorado  Irrig.  Co.  12  Colo.  525,  21  Pac.  711, 
holding  that  appropriation  of  water  from  natural  streams  must  l»e 
manifested  by  successful  application  of  water  to  beneficial  use  de- 
signed; Stowell  v.  Johnson,  7 Utah,  215,  26  Pac.  290,  holding  doctrine 
of  riparian  rights  not  recognized. 

Distinguished  in  Hartman  v.  Tresise,  36  Colo.  146,  4 L.R.A.(N.S.) 
872,  84  Pac.  683,  holding  that  necessity  does  not  furnish  basis  for  right 
of  public  fishery. 

— Right  to  use  water  for  irrigating  purposes. 

Cited  in  Hoge  v.  Eaton,  135  Fed.  411,  holding  use  of  water  for  ir- 
rigation, a natural  want  in  arid  region;  Nash  v.  Clark,  27  Utah,  158, 

1 L.R.A.  (N.S.)  208,  101  Am.  St.  Rep.  953.  75  Pac.  371,  1 A.  & 12.  Ann. 
Cas.  300,  holding  use  of  water  for  irrigation,  a public  use. 

Right  of  landowners  ns  to  percolating  waters. 

Distinguished  in  Huber  v.  Merkel,  117  Wis.  355,  62  L.R.A.  5S9,  98 
Am.  St.  Rep.  933,  94  N.  W.  354,  holding  that  common  law  right  of 
owners  of  land  to  use  percolating  waters  in  any  way  he  chose  ob- 
tains in  this  state. 

Application  of  rules  of  estoppel  In  pals  to  mining  ground. 

Cited  in  Shreve  v.  Copper  Bell  Min.  Co.  13  Mont.  309,  2S  Pac.  315,  to 
point  that  rules  of  law  relating  to  estoppel  in  pais  apply  to  mining 
ground  same  as  any  other  real  estate  claimed  under  similar  title. 
Sufficiency  of  damage  to  estop  owner  of  estate. 

Cited  in  note  in  49  L.R.A.  525,  on  revocability  of  license  to  main- 
tain burden  on  land,  after  licensee  has  incurred  expense. 

Distinguished  in  Stewart  v.  Stevens,  10  Colo.  440,  15  Pac.  786, 
holding  damage  to  support  estoppel  against  owner  of  estate  must  be 
more  substantial  than  technical  consideration  in  contract. 

Necessity  for  pleading  statute  of  frauds. 

Cited  in  Tynon  v.  Despain,  22  Colo.  240,  43  Pac.  1039,  holding  that 
statute  of  frauds  must  he  specially  pleaded  unless  contract  as  set  out 
in  eomplnint  shows  that  it  is  in  violation  thereof. 

Power  of  legislature  to  tax. 

Cited  in  Arapahoe  County  v.  Rocky  Mountain  News  Printing  Co.  15 
Colo.  App.  189.  61  Pac.  4-94,  holding  that  power  of  taxation  belongs 
to  legislative  department. 
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